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S  CHEDULE 


SUOWTNO    IN  WHAT  VOLUMES   OF  THIS   SERIES  THE   CASES 
REPORTED  IN   THE    SEVERAL   VOLUMES   OF   OFFICIAL 

REPORTS  MAY   BE   FOUND. 


State  itporti  an  In  parenthesei,  and  the  namben  of  thli  lerlei  In  bold-fkeed  flguea 


Alabama.  —  (83)  8;  (84)  5;  (85)  7;  (86)  11;  W)  18;  (88)  16;  (89)  la 

AUAMSAS.  —  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  80. 

Galdobn lA.  ~  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  U;  (7^  79)  18;  (80) 

18;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81. 
COLOBADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80. 
CONHBCTIOUT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  8L 
Delawark.  —  (5  Houst.)  1. 
Florida.  —  (22)  1;  (23)  11;  (24)  18. 
Georgia.  —  (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80| 

(85)  81. 
iLLiNon.  — (121)  8;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  U| 

(128)  15;  (129)  16;  (130)  17;  (131)  19. 
Indiana.— (112)  8;  (113)  8;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81. 
Iowa.  —  (72)  8;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  8a 
Kansas.  —(37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  81. 
Kentucky.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  8L 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  Le. 

Ann.)  81. 
Maine.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17. 
Maryland.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80. 
Massachusetts.- (145)  1;  (146)  4;  (147)  9;  (148)18;  (149)14;  (160)  15; 

(151)  8L 
Michigan.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66, 67)  U;  (68,  69,  75) 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (89,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  8a 
Masmum.  — (66)  7;  (66)  14;  (07)  19. 
MnBoma.  — (92)  1;  (98)  8|  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (96)14|  (W)  17| 

(100)  18}  (101)  8a 

MfOftAM Am  -» (9)  18l 

MsBUOUL— (S2)8|  (28, 84)  81  (85)  18;  (2q  18;  (87)  8a 

Mbtaiml— (19)  8}  (W 19. 

Mbw  HAMMaBB.— (M)  10|  (68)  I& 

f 


8  SCHXDULB. 

Kiw  JsnnT.-(4$  N.  J.  Bq.)  8;  (44  N.  J.  Bq.)  6;  (60  N.  X  L.)  7|  (61 
N.  J.  L.I  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  K)  19. 

Kbw  ToaK.^(107)  1;  (106)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  lOl 
(114)  11;  (116)  12;  (116,  117)  15;  (116^  119)  16;  (120)  17;  (121)  18;  (122) 
19;  (123)  80;  (124,  125)  81. 

VoBTH  Caroltna.  -.  (97, 98)  8;  (99, 100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 
17;  (105)  18;  (106)  19. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Obio  Si.)  18;  (47  Ohio  Si.)  81. 

Orxook.  —  (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80. 

PxMNSTLVANiA.  — (116,  116,  117  Pa.  Si.)  8;  (118,  119  Pa.  Si.)  4;  (120,  121 
Pa.  St)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 
Pa.  St)  18;  (127  Pa.  8t)  14;  (128, 129  Pa.  St)  15;  (130,  131  Pa.  St)  17; 
(132,  133,  134  Pa.  St)  19;  (135,  130  Pa.  St)  80;  (137,  138  Pa.  St)  81. 

RhODS  ISLAITD.  —  (15)  8. 

South  Cabolhi a.  —  (26)  4;  (27,  28, 29)  18;  (30)  14;  (31,  32)  17. 

Tennessex.— (85)  4;  (86)  6;  (87)  10;  (88)  17. 

Texas.  —(68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  U;  (72)  18;  (73^  74)  15;  (75)  16;  (76)  18;  (77}  28  Tex. 

App.)  19. 
VXBMOMT.  —  (60)  6f  (61)  15. 

VraaoiZA.  —  (82)  8;  (83)  5;  (84)  10;  (85)  17;  (86)  19. 
WuT  VnumiXA.  — (29)  6;  (30)  8;  (31)  la 
Wnooxnv.  —(69)  8;  (70^  71)  5;  (72)  7;  (78)  9;  (74»  76)  17;  (76^  77)  Sa 
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VOL.  XXI. 


CASES  REPORTED. 


KAiri.  SUBJKCT.  RiPOBT.  PlQI. 

Abraham  r.  Stewart .Specific  per/arm*nce,  83  Mich.  7 685 

Alperav.  Hunt AUomeyn 86  Cal.  78 17 

Americaa  Rapid  Tel.  Co.  T,  Hesa. .  Telegraphn 125  N.  Y.  641 ... .  764 

Antcliff  V.  June Malicious ptwectU^n,  81  Mich.  477 . .  •  •  53.^ 

Arff  y.  Star  Fire  Insurance  Co Fire  insurance 1 25  N.  Y.  67 721 

Barnes  Y.  Lynch •  »,,, Co-tenancy 151  Mass.  610....  470 

Barrick  T.  Gifford. C&rporatiana 47  Ohio  St  ISO..  798 

Bates  Y.  Kelley Judgments 82  Mich.  91 564 

Bedford  Bank  y.  Acoam Banks. 125  Ind.  684 258 

Behrens  Y.  Behrens WiiU 47  Ohio  St.  323. .  820 

Belknap  Y.  Ball Libel 83  Mich.  683....  622 

Benedict  y.  Torrent Co-tenaney 85  Mich.  181 .  •  •  •  689 

Beronio  Y.  Southern  P.  R.  R.  Ca .  .•/tfe^{^nwii<0.  • 86  CU.  415 67 

Brewer  y.  New  York  etc  R.  R.  Co.  Matter  ami  iervaniA2A  K.  Y.  69. 647 

Brook  Y.  Latimer Evidence. 44  Kan.  431 2292 

Brown  y.  James  H.  Campbell  Co.. Chattel  nuniffogee..  44  Kan.  237 274 

Brown  Y.  Jones Neg.  L'utrumente, .  .125  Ind.  875 227 

Brown  Y.  Texas  eto.  R'7  Co. BaUroadi 42  La.  Ann.  860.  S74 

Barke  Y.  Burke. Diwrce 44*Kan.  307 883 

Bosch  Y.WfloQX Agency 82  Mioh.  836...«  668 

Cameron,  In  rt »m.Faleepretense9.»mm*  44  Kan.  64. S62 

Campbell  Y.  Commonwealtii. Homicide, 88Ky.  402 848 

^^?!!.'^\^!?!?^!!^*^..^.^  \Oamen. 124N.Y.68 644 

ObhrterY.  State State 42 La.  Ann.  027.  404 

Cfaadwick  Y.  CoYell Trade-mark 151  Mmc  I90....  442 

^i*d^SL^.!!?,f^,.^..?!^.r!  [^^^«»^ 86  0a.  482 16» 

(Sriack  y.  Merchants'  Woolen  Co . .  Master  and  servani.  151  Mast.  162.  ••  •  438 

^^t.^..?!^.J:.?!^^  42  La.  Ann.  4...  865 

dark  Y.  DeYoe CcvenaiO. 124 N.  Y.  120..«.  652 

Clayton,  In  re StaHOes 69  Conn.  510* ..  •  128 

Clement  Y.  Philsdelpbla..*.. Mun.  eorpofa<<(mf..l87Pa.  St.  828...  876 

CoIlnerY.  Qreig. Partnership. 137  Pa.  81  606...  899 
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10  Ca8S8  Repobtkd, 

Vamm,  SvBJscr.  KiroM.  Tam, 

Cortai  ▼.  Superior  Court. Sbxcuthn* 86  Od.  274 87 

Oroom  ▼.  State Bomidde.....  ...»  80  Oa.  718 179 

Oanningham,  EeUte  of Bstateit^deeedenU.W  VtL  Bt  62K..  901 

Onrran  ▼.  City  of  Boston Mwl  eorporaHoni. ,161  Man.  0O5...«  486 

^  Exc\\jT.^^^^^^  ^  CaL  674 63 

Daly  ▼.  Pennie JudipnenU. 86Cal.662 61 

Dats y.  Phillips. 8peeifi€per/arm'itce.l2n  TtL  St  203...  864 

^Vura^ce'c^.'!\!^^^^^^  [/««f«n«; 138  Pil  St  78....  904 

Drake  ▼.  Pennsylvania R.  R.  Go... Carrier« 137  Pa.  St  362...  883 

Dnranty.  Pierson Partnenb^ 124N.  T.  444....  686 

Edwards ▼.  Lake  Shore  eto.  R*yCo.CWrri^n. 81  Mich.  364....  627 

Ellis  v.  Lake  Shore  etc.  R.  R.  Co. .Railroada. 138  Pa.  St  606...  914 

Emery  ▼.  Ohio  Candle  Ca CfoniraeU 47  OhioSt  320..  819 

Engel  ▼.  Smith NegUgenee. 82  Mich.  1 649 

Estate  of  Cunningham. EBkUesqfdeeedenUA^lTtL.  St  621...  901 

Estate  of  Hanika JudgmenU 138  Pa.  St  330...  907 

Estate  of  Keys AsngnmetU 137  Pa.  St  666...  896 

Estate  of  Woodbnm B8iateaqfdec€daUtA2SV9L  St  606...  932 

^*rp"ii'T^'?!y!  ^.T*  ^'.  f^^'*^ 47  Ohio  St  626..  846 

Ferguson  y.  Oies CivilrighU 82  Mich.  368  . . . .  676 

^Syw'antr.^I^'R'S.*!"  [^o'l-«fe~-  .-138  P.  St  404...  911 
FirstNat  Bank  V.  First  Nat  Bank.  £anis. 161  Mass.  280....  460 

'''SL^*!-..^'!'.::.^^.^?:!  ^i^SSw.  I'^^n.  t.  552....  700 

Fix  V.  Sissnng Juriadietimu 83  Mich.  661 . . . .  616 

Flaherty  y.  Moran NuiMLtue 81  Mich.  62 610 

Flournoy  y.  Fluumoy Husband  and  wife, .  86  Cal.  286 


^Ton:r'^^''^:l^a'':.^.':  [^ 161M«.  413....  461 

Ckrdom  y.  Woodward Fraud,  eonveyanee.  44  Kan.  768 310 

Qayy.  Rooke .^.ProTmawrjf  note.... 161  Mass.  116....  434 

German  Nat  Bank y.  Foreman.... ^anl». 138  Pa.  St  474...  908 

Creenev.  Greene Wills 126  N.  Y.  606....  743 

Greenoughv.  Small Judicial  sales 137  Pa.  St  132...  859 

fiallgren  v.  Campbell Office  and  officer, ...  82  Mich.  266. . . .  667 

Hamery.  Sidway... Contracts 124  N.  Y.  638....  693 

Hanika,  Estate  of.  i Judgments 138  Pa.  St  330...  907 

Harwell  y.  Sharp Oamishmeni S6  Ga.  124 149 

Haussman  y.  Burnham Husband  and  wife . .  69  Conn.  1 17 ... .  74 

Horron  y.  Herron Alimony 47  Ohio  St  644 .  864 

Hessv.  Sparks Slander 44  Kan.  466 300 

Hill  y.  Western  Union  TeL  Co Telegraphs. 86  Ga.  426 166 

Holbrook  y.  Payne. Assignment. 161  Mass.  383. . . •  466 

Holmes  y.  Chartiers  Oil  Co Contracts 138  Pa.  St  646. . .  919 

Horn  y.  Indianapolis  Nat  Bank . . .  Mortgages 125  Ind.  381 231 


Cases  Repobtxd.  11 

BuBJScr.  BiroBK  Pa«b. 

HowafdT.  Oltim.... OorporaHoni S6  0a.  288 166 

HoQtl^T.  Holt Judgmmiit 59  Conn.  102... •    71 

In  re  Ckmoran. Fahepretentei,...*  44  Kan. 64 262 

InnClftyton. ••••• 8iahae$ 69  Gonn.  610....  128 

InreOrtu Oot^/Uct qflaum.. . . .  86CaL806. 44 

Jacks  ▼.  Johnston SxeatUonB, 86  Gal.  384^ 60 

Jaynes  ▼.  Piatt AUaehmeni 47  Ohio  St.  262..  810 

Jenkinty.  Bans » PromiffOf^y  note.. •  •  88  Ky.  897 344 

Jenningi  y.  Moon Mortgages 83  Mich.  231  •  •  •  •  601 

Jepson  ▼.  Killian £&*»  and adm'n..  161  Maaa.  603.. ••  608 

'"'^z^l^^^.'^.::}''-'-^ «»<^248 » 

Keya,  Batate  of AnIgnmaU. 187  Pa.  St  666...  806 

Knickerbocker  ▼.  Wilcox Agency 83  Mich.  200. •••  696 

Knoirer  r.  Cfentnd  Nat.  Bank. . .  I  j^JjS^^  700 

Lnddy.  City  of  Boeton. Baamenta 161  Maaa.  685....  481 

Lanev.  Moore Evidence 151  Maaa.  87 430 

Leadbetter  ▼.  Leadbetter Bxeeutian* 126  N.  Y.  290....  738 

Leatherman  y.  Times  Co lAmitathm 88  Ky.  291 342 

Lembeck  y.  Nye Waten 47  Ohio  St.  836..  828 

Lemmony.  Strong. •••• Neg,  ina^-umetUi...  69  Conn.  448....  123 

Leonard  r.  Leonard Dwotm..... 151  Mass.  151....  437 

Lewis  y.  JewelL Sales 161  Mass.  345....  454 

Long  y.  North  Britiah  etc.  Ina.  Ckk.Fire  huurance 137  Fa.  St  336. . .  879 

Loniayille  etc.  R.  R.  Co.  y.  Berry.. i?d</<fice. 88  Ky.  222. 329 

Lonisvilleeto.RR.Co.y.l>)gan.|^^'^''^^^^  88  Ky.  232. 832 

Hacon  eto.  R.  R.  Co.  y.  Gibson.... Corporofiont 85Ga.l 135 

Mandeyilley.  Ayery ChaUel  nunigagee, .12^1^.  Y.  376....  678 

McKee  y.  Delaware  etc  Ctoal  Co.,Riparian  righU. . . .  125  N.  Y.  353. . . .  740 

HoKenaey  y.  Bdwards. Ctyrporatione. 88  Ky.  272 3.39 

Henzer ▼.  Menzer. •  •  •  • ,,,, .Divorce 83  Mich.  319....  605 

Meyers  y.  Mathis Deeds 42  La.  Ann.  471 .  385 

Midland  R'yCa  y.  Fisher Covenants 125  Ind.  19 189 

Miller  y.  Ottaway Neg.  mstrumenU. . .  81  Mich.  196....  513 

MissonriP.  R'yGo.y.  Gedney....i?ailroa(20. 44  Kan.  329 286 

Morassey.  Brochn lAbel. 161  Mass.  567....  474 


New 


JL  R  oT.!^?.*!':.!'.!!^^!??!  \Taxathn 42  La.  Ann.  4... 


365 


Newgasa  y.  City  of  New  Orleans. .  ,Mun.  corporations. .  42  La.  Ann.  163.  368 
Noyes  ▼•  Anderson ..Equity 124  N.  Y.  176....  657 

Qgden  ▼.  Beatty Sales. 137  Pa.  St  197...  862 

Ogle  ▼.  Baker Judgmenis 137  Pa.  St  378  ..  886 

OppT.  Ward Suretyship 126  Ind.  241 220 

Ortia,Lire. Conflict  ^  laws  ....  86  CaL  306 44 

Qyatery.  KnnH WiUs 137  Pa.  St  448. .  •  890 
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Cases  Rkpobtsd. 


Kaks.  Sdbjvct. 

Parker  t.  I^tfien Waten 

Patterson  v.  State. AssauU. 

Paxson  y.  Nields Notes •• 

Pearsall  v.  Western  U.  TeL  Ca .  • .  Telegr^k  cornpatuet* 

Pearson  v.  Allen Dedication 

Penso  V.  McCormick. Negligence 

People  V,  Gordon Mun.  eorporatkms, . 

Perkins  y.  Wakeham Judgmenia, 

Phenix  Ins.  Co.  y.  Tomlinson.. . . ,,  Insurance, 

Pittsburgh  etc  R'y  Co.  y.  ShiQlda. Master  and  eervani: 

Pollasky  y .  Minchener Libel 

Porker  y.  Woodhonse. Deeds 

Purdy  y.  Rome  eto.  R.  R.  Ca Master  and  servant. 


Rspovr. 
86  0aL23e..... 

86  Ga.  Idl 

137  Pa.  St.  385.. 

124  N.  Y.  256... 

161  Mass.  79 

126Ind.l]6 

81  Mich.  306... 
86Cal.  580..... 

125Ind.84 

47  Ohio  SL  387. 
81  Mich.  280... 
69  Conn.  568... 

125  N.Y.  209... 


Ray  y.  Western  Penn.  eta  Ca ....  LandVrdandtenanL  138 

Ready.  Williams WilU 125 

Reinhart  y.  Lugo Judgments 86 

Renihan  y.  Wright. Husband  ctnd  w{fe, .  125 

Richards  y.  Bufifalo  etc.  R.  R.  Co. .  Railroads, 137 

Richards  y.  Continental  Ins.  Co.  •  .Insurance 83 

Richmond's  Appeal Wills 59 

Ridden  y.  Thrall Gifts 125 

Riggs  y.  Commercial  Mut.  Ins.  Co.  Fire  insurance,  ....  125 

Riley  y.  Lee Libel 88 

Robertson  y.  Woodhouse Deals 69 


Pa.  St  576. . 
N.  Y..560... 

Cal.  395 

Ind.  536 ...  a 
Pa.  St  52t. . 
Mich.  508... 
Conn.  226... 
N.  Y.  572. . . 

N.Y.  7 

Ky.  603 

Conn.  568... 


Sanders  y.  Russell Homestead, 86 

Schmitt  y.  Dronet Official  bond, 42 

Shawy.  Hill EjectmenJt 83 

Shipley  y.  Colclough. Animals, 81 

Simmons  y.  Everson Nuisance 124 

Slattery  y.  Wason Beecutions 151 

Smithwick  y.  Hall  eta  Co.  • Master  and  servant.  69 

Stanley  T.  Stanley )     '''"SH"^    (« 

Stanton  y.  New  York  eto.  R'y  Co,, Corporations 69 

State  y.  BoneU Lottery. 42 

State  y.  Brady Libel 44 

State  y.  Brown .Incest 47 

State  y.  Creditor Dentists 44 

State  y.  Deschamps Homicide 42 

Statey.  EUet Statutes 47 

State  y.  Heidenhain. Mun.  ojrporations. .  42 

Statey.  Miller Rape 42 

State  y.  Smith Former  Jeopardy,. .  44 

Stephens  y.  Qifford .Sales,, 137 


Stewart  T.  MulhoUand. Wills 88 

^""S^^  ^'"''^  ^*  ^'  ^'  ""•  ^""^  iMuiualben^socYl^ 

Sweeney  y.  Shakspearo Mun,  corporations,.  42 La.  Ann.  614 


Cal.  119.... 
La.  Ann.  1064. 
Mich.  322... 
Mich.  624... 
N.Y.  319... 
Mass.  266... 
Conn.  261 .. . 

Ohio  St  225. 

Conn.  272... 
La.  Ann.  1110 

Kan.  436 

Ohio  St  102. 
Kan.  665.... 
La.  Ann.  667. 
Ohio  St  90. . 
La.  Ann.  483. 
La.  Ann.  1186. 

Kan.  76 

Pa.  St  219. . 
Ky.  38 

Ind.  62. 


PJlOBU 

90 

152 

888 
662 
426 
211 
524 
67 
203 
840 
516 
131 
736 

922 
748 

52 
249 
892 
611 

86 
758 
716 
358 
Vol 

408 
607 
546 
676 
448 
104 

806 

110 
413 

296 
790 
306 
392 
772 
888 
418 
266 
868 
320 

196 

400 


Cabbb  Repobtso,  18 

VIMS.  tOBjacr.  Ripomv  Paoi. 

Thimiu  T.  Iralaad /tN^fneiiit.  •••••••  88  Ky.  681 858 

Timoa J  r.  Ghamben HcmeUead ••  86  0a.  267 163 

Tnckerr.  New  York  etc  B.B.  Co.  J^aliroadf ISiK.  Y.  808....  670 

VaanzamT.  Bvrr JftdgmmU 161  Man.  886....  458 

Wallace  r.  Qiaser ^..JiOerttL 8S  Mich.  190....  556 

Watkina  t.  Watkins. .....MaMm'amimvaid.\2&  Ind.  163 217 

Welch  r.  Tribune  Pnb.  Co lAba 83  Mich.  661 . . . .  629 

WellaT.  New  Barren  etc  Co. ^tiMoiiee. 151  Maea.  i6.  ....  423 

^«  Co.^.*^!!?!?.!^*^^^  t^^^''^*^ ^25  N.  Y.  155....  729 


^iSrSlO<?!^!^.?f!?!!f."^  124N.Y.665....  708 

WflbarT.  StoepeL ChrTporathm 82 Mich.  344....  568 


WinatooT.  Barnell Mwigoffe 44Kan.867 

wdfr.su-oo. )5i?;?!^i£;.(«^<^  «*»••••  «^5 

Woodbnni,  Estate  of Jlto<»y<i0ei(fM0.138Pa.  8t.  606...  932 

Woodward  ^r.  Semaiw ^o/ea 126  Ind.  330 225 

Yoaag  T.  Upahnr Juij/mmi^, 42  La.  Ann.  302.  381 

CnuMTT.  flatftk • •••.JSrM6aiMlaiMfif(^.124V.  T.  37 


AMERICAN  STATE  REPORT 

TOIa  XXL 


OASES 

nr  nn 


SUPEEME    COUBT 


CALIFORNIA. 


Alpbbs  v.  Hunt. 

IBS  OAuroBiriAt  7A.J 

PftAomcn.  — Sumamror  ov  CoMFLAZBrr  mat  bi  Oowbidbihd  oir  IConoa 
worn  A  Kbw  Trial  if  the  defendant  moved  for  a  nonrait  in  the  trial 
eonrt  on  the  ground  that  the  oontraot  set  ont  in  the  oomplaint  waa 
against  pnblio  policy,  and  the  motion  was  denied. 

pEAonos.  —  Error  ot  Ck>uRT  nr  Dbntimo  NoNSunv  nr  BxcmsD  to^ 
may  be  reriewed  on  a  Ull  of  exceptions. 

AsTORHRT's  CoRTRAOT  to  DiTIDB  FrR8|  WRRTHRR  AOAINVr  PUBUO  POUOT. 

—An  agreement  between  an  attorney  and  counselor  at  law,  and  a  third 
parson,  who  is  neither,  that  if  the  latter  will  procure  the  employment  of 
the  former  by  a  certain  litigant  he  shall  be  entitled  to  one  third  of  snoh 
eompensation  as  the  attorney  may  reoeire  from  snoh  employment^  as 
eontnry  to  pnblio  poUoy  and  roid,  and  will  not  support  an  action 
againat  the  attorn^  to  recover  part  of  the  compensatJon  1^  him  reoeived. 

R.  Percy  Wright^  for  the  appellant. 
MaH  L  SvUivan^  for  the  respondent. 

Thornton,  J.  This  is  an  action  bronght'by  the  plaintiff,  as 
assignee  of  William  L  Bolte,  against  John  Hnnt,  executor  of 
the  last  will  and  testament  of  George  F.  Sharp,  to  recover  a 
sum  of  money  claimed  to  be  due  on  a  contract  alleged  to  have 
been  made  by  Sharp  and  J.  0.  McCeney  with  plaintiff's  as- 
signor. On  the  trial,  verdict  and  judgment  passed  for  plain- 
tiff. Defendant  moved  for  a  new  trial,  which  was  granted, 
and  from  the  order  granting  the  motion  plaintiff  appealed. 

The  main  question  to  be  determined  herein  arises  on  the 
oomplaint.  The  averments  of  the  complaint  set  forth  that, 
prior  to  the  first  day  of  August,  1878,  Gteorge  F.  Sharp  and 
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Julint  C.  HcCeney  were  attorneys  at  Iaw«  praetl<nng  their  pro- 
fession in  the  oitj  and  ooanty  of  San  Francisco;  that  in 
August,  1878,  Mrs.  Volina  B.  Harrigan  was  the  owner  of  and 
claimed  an  interest  in  the  estate  of  Eliza  Haskell,  deceased, 
which  claim  was  contested  bj  other  persons,  and  required  the 
services  of  attorneys  at  law  for  its  enforcement;  that,  about 
the  time  last  mentioned,  Sharp  and  McCeney  i^reed  with  one 
William  L.  Bolte  that  if  he,  Bolte,  would  procure  Mrs.  Har- 
rigan to  employ  them  as  attorneys  at  law  in  ,the  matter  of  her 
interest  and  claim,  above  mentioned,  he,  Bolte,  should  be  en- 
titled to  and  should  have  one  third  part  of  whatever  should 
be  received  by  them,  or  either  of  them,  by  reason  of  and 
under  said  employment;  that  thereupon  Bolte  procured  Mrs. 
Harrigan  to  employ  them  as  attorneys  at  law  in  the  matter  of 
her  interest  and  claim;  that,  in  pursuance  of  the  arrangement 
thus  brought  about  by  Bolte,  Mrs.  Harrigan  entered  into  a 
contract  with  Sharp  and  McCeney,  whereby,  in  consideration 
of  their  professional  services  to  be  rendered  in  and  about  her 
said  interest  and  claim,  she  agreed  to  give  them  one  third 
part  of  whatever  share  of  the  estate  of  Mrs.  Haskell  she  might 
become  entitled  to  or  receive  by  way  of  compromise  or  other- 
wise;  that  Sharp  and  McCeney  duly  performed  all  the  condi- 
tions of  their  said  contract,  and  by  such  services  she  became 
entitled  to  a  large  amount  of  property,  a  part  of  the  estate 
aforesaid;  that  Mrs.  Harrigan  thereupon  agreed  upon  a  cer- 
tain sum  of  money  to  be  paid  Sharp  and  McCeney  in  satis- 
faction of  their  claim  against  her  under  the  contract  above 
stated,  which  they  agreed  to  accept;  that,  in  pursuance  of 
this  agreement,  Mrs.  Harrigan  executed  to  them  a  promissory 
note  for  the  sum  of  $14,400,  bearing  date  the  thirty-first  day 
of  January,  1880,  payable  two  years  after  its  date,  with  inter- 
est at  the  rate  of  seven  percent  per  annum;  that  to  secure 
the  payment  of  this  note,  Mrs.  Harrigan,  with  others,  ex- 
ecuted fo  Sharp  and  McCeney  a  mortgage  upon  certain  real 
property;  that  afterwards  McCeney  assigned  all  his  interest 
in  the  note  and  mortgage  to  Sharp;  that  the  note  and  mortgage 
were  subsequently  sold  by  Sharp  for  the  sum  of  $17,964.18, 
which  was  paid  to  him;  that  no  part  of  said  sum  of  money 
was  ever  paid  to  plaintiff  or  his  assignor,  Bolte. 

Other  averments  are  made  in  the  complaint,  setting  forth 
the  relations  of  the  parties,  and  material  to  show  plaintiff's 
right  to  maintain  this  action,  but  as  they  have  no  bearing  on 
the  question  necessary  to  be  determined  herein,  need  not  be 
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stated.  On  the  trial|  the  plaintiff  having  put  in  his  evidence 
and  rested,  the  defendant  moved  for  a  nonsuit,  on  the  ground, 
among  others,  —  1.  That  the  alleged  contract  between  HcCe* 
nej  and  Sharp  and  Mrs.  Harrigan  is  against  good  morals  and 
public  policy;  and  2.  That  the  alleged  contract  between  Sharp 
and  McCeney  and  William  L.  Bolte  is  against  good  morals 
and  public  policy.  The  motion  was  denied,  and  the  defend- 
ant excepted.  A  verdict  having  been  rendered  for  plaintiff, 
defendant  moved  for  a  new  trial  on  a  statement.  In  it  he 
assigns  as  an  error  of  law  occurring  at  the  trial,  and  excepted 
to  by  him,  the  denial  of  his  motion  for  a  nonsuit  On  the 
hearing  of  the  motion  for  a  new  trial,  the  court  granted  it  *^  on 
the  sole  ground  [as  appears  from  the  transcript]  that  the  con« 
tract  sued  upon  is  contrary  to  public  policy."  As  above 
stated,  the  motion  for  a  nonsuit  has  reference  only  to  the  con- 
tract alleged,  and  the  error  of  law  set  out  in  the  statement  is 
of  the  same  import  The  contract  is  alleged  in  the  complaint 
alone.  The  motion  for  a  nonsuit  must  then  be  determined  on 
the  allegatioDS  of  that  pleading.  The  court  must  have  granted 
the  new  trial  for  the  reason  that  the  contract  set  forth  in  the 
eomplaint  was  contrary  to  public  policy,  for  from  the  com- 
plaint only  can  we  ascertain  the  contract  sued  on.  And  here 
we  may  remark  that,  according  to  the  well-settled  practice, 
the  court  below  could  not,  in  passing  on  the  motion  for  a  new 
trial,  go  beyond  the  grounds  on  which  the  new  trial  was  asked; 
and  in  holding  the  action  of  the  court  to  have  reference  only 
to  the  contract  set  forth  in  the  complaint,  we  confine  the 
course  pursued  by  the  court  to  the  contract  aUeged  therein^ 
and  to  the  grounds  on  which  the  defendant  asked  for  a  non- 
suit Prom  the  foregoing  it  is  clear  that,  in  passing  on  the 
question  as  to  the  character  of  the  contract,  the  court  is  lim* 
ited  to  what  is  stated  by  plaintiff  in  setting  forth  his  cause  of 
action,  and  that  the  evidence  introduced  on  the  trial  cannot 
be  considered. 

But  it  is  argued  by  counsel  for  appellant  (plaintiff  below) 
that  on  an  appeal,  as  this  is,  from  an  order  granting  a  new 
trial,  the  sufficiency  of  the  complaint  cannot  be  considered. 
To  support  this  contention  counsel  make  reference  to  several 
cases  decided  by  this  court,  viz.:  Spanagel  v.  DeUinger^  38  Cal. 
283;  People  v.  Turner,  39  Cal.  872;  Maeon  v.  Austin,  46  Cal. 
885;  Jacks  v.  Buell,  47  CaL  162;  Onderdonk  v.  San  Francisco, 
76  Cal.  534;  Wheeler  v.  Kassabaum,  76  Cal.  90. 

In  the  cases  cited  the  question  presented  is  entirely  unlike 
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the  one  presented  here.  In  this  case  the  defendant  moved  for 
a  nonsuit  on  grounds  that  challenged  the  sufSciency  of  the 
complaint,  in  that  it  set  forth  a  contract  on  which  an  action 
could  not  be  maintained.  The  nonsuit  was  denied,  and  an 
exception  was  regularly  reserved.  The  defendant  then  found 
himself  in  a  position  where  he  had  a  right  to  have  the  ruling 
of  the  court  on  his  motion  reviewed  on  a  motion  for  a  new 
trial.  The  ruling  of  the  court  on  defendant's  motion  for  a 
nonsuit,  and  his  exception  thereto,  could  be  set  forth  in  a 
statement  or  bill  of  exceptions  as  an  error  of  law  occurring  at 
the  trial,  and  there  excepted  to  by  him  that  it  might  be  re- 
viewed as  above  set  forth.  This  right  was  assured  to  him  by 
the  provisions  of  the  statute:  Code  Civ.  Proc.,  sec.  657,  subd. 
7,  sees.  658,  659.  On  the  hearing  of  the  motion  for  a  new 
trial,  the  court  a  quo  had  an  opportunity  of  reversing  its  for- 
mer action.  If  it  approved  its  previous  ruling,  the  motion  for 
a  new  trial  would  be  denied.  If  its  previous  ruling  was,  in 
its  judgment,  erroneous,  it  was  empowered  to  recall  it  and 
grant  a  new  trial.  On  such  hearing  it  was  in  the  line  of  the 
regular  procedure  to  confirm  its  former  action  or  disapprove 
and  recall  it.  Such  course  the  law  sanctions  as  applicable  to 
all  errors  of  law.  An  error  committed  in  passing  on  a  motion 
for  a  nonsuit  constituted  no  exception  to  tiie  rule. 

Whether  the  court  denied  or  granted  a  new  trial,  its  action 
was  subject  to  be  revised  on  appeal.  The  plaintiff  had  a  right 
to  appeal  from  the  order  granting  a  new  trial,  and  his  appeal 
would  bring  before  the  court  the  action  of  the  court  below  as 
to  every  question  germane  to  the  inquiry  whether  the  lower 
court's  action  was  in  accordance  with  law  or  not.  If  the  court 
below  had,  on  the  trial,  committed  an  error  for  which  it  was 
proper,  on  its  being  regularly  brought  before  it,  to  grant  a  new 
trial,  this  court  would  approve  and  affirm  the  action  of  such 
court  in  granting  such  relief.  If,  on  the  contrary,  no  such 
error  had  been  committed,  if  the  court  below  had  on  the  trial 
before  it  ruled  correctly,  this  court  would,  in  accordance  with 
such  view,  hold  the  order  granting  a  new  trial  erroneous,  and 
reverse  it.  This  is  the  usual  course  of  practice  in  the  courts 
of  this  state,  and  we  see  nothing  in  it  foreign  to  the  procedure 
prescribed  by  law.  It  has  been  a  practice,  not  unusual  in  our 
courts,  to  ask  a  trial  court  to  instruct  the  jury,  when  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  to  find  a  verdict  for  defendant.  Whether  given  or  re- 
fused, such  ruling  could  be  reviewed  on  motion  for  a  new  trial; 
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and  on  the  hearing  of  this  latter  motion,  whether  favorable  or 
adverse  to  the  motion,  an  ai^)eal  could  be  proeecuted  from 
the  order  granting  or  refusing  the  new  trial,  and  the  action  of 
the  trial  court  paeeed  on  in  this  court,  and  either  approved  or 
set  aside.  We  see  nothing  irregular  here  in  having  the  ques- 
tion made  on  the  motion  for  a  nonsuit  considered  and  passed 
on  in  this  courts  though  it  does  go  to  the  sufficienoj  or  insuf- 
ficienoy  of  the  complaint  The  question  comes  before  us  in 
the  regular  course  of  procedure,  and  the  legal  exigencies  of 
the  case  demand  that  it  be  considered  and  determined*  If 
this  court  failed  to  pass  on  the  point,  it  would  in  effect  hold 
that  there  was  error  of  law  occurring  at  the  trial,  And  there 
excepted  to,  which  could  not  be  reviewed  on  a  motion  for  a 
new  trial,  and  that,  too,  when  the  statute  regulating  the  pro- 
cedure in  our  courts  had  provided  that  all  such  errors  should 
be  so  reviewed.  There  is  nothing  in  the  cases  cited  by  coun- 
sel for  appellant  in  conflict  with  what  is  stated  above.  In 
our  judgment,  the  question  is  regularly  presented  here  for  de- 
cision, and  the  respondent  is  entitled  to  have  it  determined. 

Is  the  contract  set  forth  in  the  complaint  contrary  to  public 
policy  or  good  morals?  Such  is  the  question  presented  to  us 
for  determination.  That  contract  is  in  substance  this:  A 
third  person,  not  an  attorney  and  counselor  at  law,  enters  into 
an  agreement  with  an  attorney  and  counselor  at  law  that  he 
will  procure  his  employment  by  a  litigant,  and  that  in  consid- 
eration of  such  procurement  he  is  to  have  from  the  attorney 
and  counselor  so  employed  one  third  part  of  whatever  remu- 
neration the  attorney  receives  for  his  services  from  the  litigant. 
Is  such  a  contract  void,  as  contended,  is  the  point  presented 
for  consideration  and  decision.  Courts  are  justified  in  declar- 
ing a  contract  void  as  against  public  policy,  when  it  is  ex- 
pressly or  impliedly  forbidden  by  the  paramount  law,  or  by 
some  principle  of  the  common  law,  or  by  the  provisions  of  a 
statute.  As  said  by  Chase,  C.  J.,  in  the  Licenae  Tax  Casea^  5 
Wall.  469:  "This  court  can  know  nothing  of  public  policy 
except  from  the  constitution  and  the  laws,  and  the  course  of 
administration  and  decision."  The  policy  of  the  state  '*  can 
be  ascertained  only  by  reference  to  the  constitution  and  laws 
passed  under  it,  or,  which  is  the  same  thing,  to  the  principles 
underlying  and  recognized  by  the  constitution  and  laws": 
Lux  V.  Haggin^  69  Cal.  308.  Though  public  policy  is  a  doc- 
trine on  which  courts  and  judges  should  proceed  with  cau- 
tion, still  there  are  many  cases  to  be  found  in  the  books  of 
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reporta  in  wbicb  the  doctrine  haa  been  applied.  Marriage 
brokerage  bonds,  contracts  in  restraint  of  trade,  contracts  by 
expectant  beirs,  or  in  consideration  of  illicit  cobabitation,  cmt 
sncb  contracts  as  may  injnrionsly  affect  tbe  administration  of 
justice,  or  to  procure  a  contract  from  a  public  officer,  or  to  pay 
for  an  appointment  to  office,  or  aiding  in  procuring  an  ap- 
pointment, or  to  pay  for  obtaining  a  pardon,  or  injuriously 
affecting  the  public  interest  as  to  the  location  of  tbe  terminus 
of  a  railroad,  afford  instances  of  the  application  of  the  doc- 
trine: See  6  Rob.  Pr.,  c.  42,  pp.  407,  438,  where  many  cases 
are  cited  and  commented  on. 

In  considering  this  question,  our  attention  must  necessarily 
be  giyen  to  the  statutes  of  this  state,  in  regard  to  attorneys 
and  counselors  at  law.  They  are  to  be  found  in  the  Code  of 
Civil  Procedure,  and  in  the  sections  to  which  reference  will  be 
herein  specially  made.  The  following  provisions  will  be  found 
in  the  statute:  Any  citizen  or  person  resident  of  this  state 
who  has  bona  fide  declared  bis  intention  to  become  a  citizen 
in  the  manner  required  by  law,  of  the  age  of  twenty-one  years, 
of  good  moral  character,  and  who  possesses  the  necessary  qual- 
ifications of  learning  and  ability,  is  entitled  to  be  admitted  as 
an  attorney  and  counselor  at  law  in  all  the  courts  of  this  state: 
Code  Civ.  Proc.,  sec.  276.  Every  applicant  for  such  admission 
must  produce  satisfactory  testimonials  of  good  moral  charac- 
ter, and  undergo  a  strict  examination  as  to  his  qualifications 
in  open  court:  Sec.  276.  If,  upon  examination,  he  is  found 
qualified,  he  shall  be  by  the  court  admitted  as  such  attorney 
and  counselor,  by  an  order  entered  to  that  effect  upon  its  rec- 
ords, and  a  certificate  of  such  record  shall  be  given  to  him  by 
the  clerk  of  the  court,  which  certificate  shall  be  his  license: 
Sec.  277.  On  his  admission,  he  must  take  an  oath  to  support 
the  constitution  of  the  United  States  and  the  constitution  of 
this  state,  and  faithfully  to  discharge  the  duties  of  an  attor- 
ney and  counselor  to  the  best  of  his  knowledge  and  ability: 
Sec.  278.  A  roll  of  attorneys  is  to  be  kept  by  a  prescribed 
public  officer,  which  the  applicant,  on  his  admission,  is  re- 
quired to  sign:  Sec.  280.  Any  person  practicing  law  in  any 
court,  except  a  justice's  court  or  a  police  court,  without  hav- 
ing received  a  license  as  attorney  or  counselor,  is  declared  to 
be  guilty  of  a  contempt  of  court:  Sec.  281.  Section  282  of 
the  same  code  prescribes  the  duty  of  an  attorney  and  coun- 
selor, by  the  provisions  of  which  he  is  required,  inter  alia,  to 
support  the  constitution  and  laws  of  the  United  States  and 
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state,  and  to  maintain  the  respect  due  to  the  courts  of 
justice  and  judicial  officers.  Roles  of  dntj  are  further  pre- 
scribed in  this  section,  which  are  intended  to  regulate  and 
control  the  conduct  of  an  attorney  and  counselor  with  regard 
to  the  public,  and  to  those  in  whose  behalf  they  appear  in 
court,  and  exercise  their  appropriate  functions.  Authority  is 
conferred  on  him  in  the  discharge  of  his  duties  and  functions, 
pecoliar  to  his  character  as  such:  Sec.  288.  He  is  subject  to 
the  authority  of  the  courts,  and  may  be,  for  cause  shown,  sus- 
pended or  removed,  and  depriyed  of  the  right  to  pursue  his 
profession,  by  the  supreme  court  or  either  department  thereof^ 
or  by  a  superior  court:  Sec.  287.  One  of  the  causes  for  which 
be  may  be  removed  or  suspended  is  the  following:  ^  Lending 
his  name  to  be  used  as  attorney  and  counselor  by  another  per- 
son, who  is  not  an  attorney  and  counselor  **:  Sec.  287,  subd.  4. 

The  foregoing  provisions  taken  from  a  public  statute  are 
enacted  not  only  in  the  interest  of  those  who  employ  the  ser- 
vices of  attorneys,  but  in  the  interest  of  the  community  or 
public  are  large.  They  concern  the  administration  of  justice, 
always  a  subject  of  public  concernment,  and  relate  to  a  class 
of  officers  of  courts  in  which  the  people  of  the  state  have  an 
abiding  interest  Bolte  was  never  an  attorney  and  counselor 
at  law.  He  had  never  been  admitted  to  the  privileges  or  au- 
thorized to  exercise  the  rights  of  an  attorney  and  counselor. 
He  had  never  assumed  or  been  authorised  to  assume  any  of 
the  functions  of  an  attorney  and  counseloTi  nor  was  he  bound 
by  the  obligations  of  such  a  position. 

Now,  if  either  of  the  attorneys  who  contracted  with  Bolte 
had  lent  to  the  latter  his  name  to  be  used  by  him  as  attorney 
and  counselor,  he  would  have  been  guilty  of  a  violation  of  the 
elause  above  quoted  from  section  287  of  the  Code  of  Civil  Pro- 
cedure, for  which  he  would  have  been  liable  to  be  removed  or 
suspendecl^from  the  practice  of  his  profession.  Was  not  Bolte 
really  allowed  to  use  their  names  in  the  prosecution  of  a 
matter  in  litigation?  Under  the  employment  of  them  as  at- 
torneys, made  through  Bolte's  procurement,  they  engaged  to 
use  tiieir  faculties  as  attorneys  and  counselors  at  law  for  his 
benefit,  and  that,  too,  in  a  cause  in  which  he  bad  no  interest 
as  a  party.  By  the  terms  of  the  agreement  he  was  to  derive 
a  benefit  from  the  rendition  of  their  services  in  their  profes- 
sional capacity,  and  to  receive  a  share  of  their  fee,  as  if  he  had 
been  ooucerned  with  them  as  a  regularly  admitted  attorney. 
Be  is  thus  enabled,  through  their  agency,  vicariously,  and  not 
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openly  and  in  his  own  name,  to  aid  in  the  proBecntion  of  a 
matter  in  litigation,  and  to  receive  through  it  such  a  reward 
as  is  usually  gained  by  an  attorney  regularly  admitted  to  ex* 
ercise  his  profession.  An  attorney  is  prohibited  to  allow  the 
direct  use  of  his  name  as  an  attorney  and  counselor  at  law 
under  the  circumstances  disclosed  by  the  complaint  in  this 
case.  Of  what  ayail  is  such  prohibition,  if  it  can  be,  by  such 
indirection  as  is  practiced  in  this  case,  evaded?  We  are  of 
opinion  that  the  facts  here  disclose  a  case  of  indirect  violation 
of  the  clause  referred  to,  which  is  as  much  forbidden  as  a 
direct  violation.  If  such  a  practice  were  allowed,  an  attorney 
might  have  a  number  of  undisclosed  associates  through  his 
agency  exercising  the  functions  of  an  attorney  and  counselor, 
and  reaping  the  rewards  flowing  therefrom,  without  resting 
under  any  of  the  responsibilities  incident  to  such  a  position, 
and  possessing  none  of  the  qualifications  which  the  law  de- 
mands and  requires.  Such  a  practice  would  tend  to  increase 
the  amounts  demanded  for  professional  services.  In  such  a 
ease,  an  attorney  would  be  induced  to  demand  a  larger  sum 
for  his  services,  as  he  would  have  to  divide  such  sum  with  a 
third  person. 

We  have  examined  Bunn  v.  6uj/,  4  Bast,  190,  and  Candler 
V.  Candlery  Jacob,  225,  cited  by  counsel  for  appellant  to  sus- 
tain the  validity  of  the  contract  sued  on.  We  do  not  consider 
them  applicable  to  the  case  before  us.  The  office  of  attorney 
in  England  is  entirely  different  from  that  of  an  attorney  and 
counselor  in  this  state.  In  England  the  fees  of  an  attorney 
are  fixed  by  statute,  or  rules  of  court,  or  orders  in  council,  and 
his  bill  of  costs  and  charges  for  disbursements  are  subject  to 
be  taxed  by  a  taxing  officer,  and  the  taxation  reconsidered  by 
such  officer.  The  decision  of  the  taxing  officer  can  also  be  re- 
vised by  the  judge  on  appeal:  Weeks  on  Attorneys  at  Law, 
sees.  324,  826,  et  seq. 

We  cannot  suppose  that  the  fact  that  the  attorney  has  to 
share  the  amx)unt  of  his  bill  with  an  outsider  would  at  all 
affect  the  amount  allowed  him.  That  amount  would  be  the 
same,  regardless  of  the  circumstance  that  he  was  bound  by  his 
agreement  to  divide  it  with  another.  The  laws  of  England 
regulating  the  appointments,  duties,  and  conduct  of  attorneys 
have  not  been  brought  to  our  notice,  and  therefore  we  cannot 
determine  how  far  the  laws  there  prevailing  permit  or  recog. 
nize  as  legal  a  contract  made  by  ^n  attorney  to  share  his  fees 
with  a  third  person.     Under  such  circumstances,  this  court 
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eould  not,  with  any  confideneei  pronounce  any  judgment  as  to 
bow  such  a  contract  would  be  affected  by  English  statutes  or 
rules  of  court. 

In  Bunn  ▼.  Ouy,  4  East,  190,  the  validity  of  a  contract 
between  attorneys  was  called  in  question.  A  practicing  attor- 
ney (Carpenter)  agreed  for  a  valuable  consideration  to  re- 
linquish his  business  and  recommend  his  clients  to  two  other 
attorneys  (Bunn  and  Quy),  and  that  he  would  not  himself 
practice  within  certain  limits,  and  would  permit  them  to 
make  use  of  his  name  in  their  firm  for  a  certain  time,  without 
any  interference  on  his  part.  The  question  arose  in  chancery 
concerning  the  marshaling  of  assets,  and  a  case  stating  the 
above  contract  was  sent  by  the  lord  chancellor  to  the  court  of 
king's  bench  for  its  opinion.  The  court  certified  their  opinion 
to  the  court  of  chancery  that  the  contract  above  stated  was 
good  in  law. 

In  Candler  v.  Candler^  Jacob,  225,  an  agreement  by  an 
attorney  to  pay  a  share  of  the  profits  of  his  business  to  the 
widow  of  his  deceased  father,  who  had  been  an  attorney,  was 
held  valid.  Tbe  agreement  was  made  by  deed  between  the 
widow  of  Henry  Candler,  the  deceased  father,  and  their  son 
Henry  Candler.  It  was  recited  in  the  deed  tbat  the  agree- 
ment was  entered  into  under  a  due  sense  of  the  influence 
which  his  mother  and  family  could  retain  with  his  father's 
elients  and  connections,  and  the  widow  (Mary  Candler) 
eovenanted  to  use  her  utmost  endeavors  and  influence  to  in- 
duce her  friends  and  connections  to  employ  him.  The  lord 
chancellor  (Eldon),  in  delivering  his  judgment,  said:  ^'I 
have  thought  that,  consistently  with  the  policy  of  the  law, 
agreements  could  not  be  made  by  which  they  [referring  to 
attorneys]  contract  to  recommend  those  who  succeed  them. 
I  doubted  whether  professional  men  could  be  recommended, 
not  for  skill  and  knowledge  in  their  profession,  but  for  a  sum 
of  money  paid  and  advanced.  I  knew  that  this  would  rip  up 
many  transactions,  and  I  was  happy  that  the  court  of  king's 
bench  was  of  a  diflerent  opinion,  though  I  never  could 
entirely  reconcile  myself  to  their  doctrine." 

The  opinion  in  Bunn  v.  Ouy^  4  East,  190,  was  here  referred 
to  by  Lord  Eldon.  In  our  judgment,  the  remarks  of  Lord 
Eldon,  quoted  above,  may  well  create  a  strong  doubt  as  to  the 
sorrectness  of  the  conclusion  reached  in  Bunn  v.  Ouy,  4  EaBt, 
190.  However,  for  the  reasons  above  given,  we  cannot  follow 
the  rulings  in  the  cases  just  noticed.    It  is  clear  that   tlie 
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right  of  the  plaintiff  to  recover  herein  is  the  same  as  that  ci 
his  assignor,  Bolte.  If  the  latter  cannot  recover,  neither  ean 
the  plaintiff,  his  assignee.  The  considerations  expressed 
herein  have  led  this  court  to  the  conclusion  that  the  oontraet 
sued  on,  and  alleged  in  the  complaint^  is  forbidden  by  the 
policy  of  the  law,  and  void,  and  that  the  court  below  erred  in 
denying  the  defendant's  motion  for  a  nonsuit  The  motion 
for  a  new  trial  was,  therefore,  properly  granted,  and  the  order 
appealed  from  must  be  affirmed.  The  view  taken  herein  dia- 
poses  of  the  case,  and  it  becomes  unnecessary  to  pass  on  the 
other  questions  raised  by  counsel  for  appellant. 
Order  affirmed. 


AnoBinnr's  CoMTiuof  to  Sbakb  Fns.  ^  A  oontrMl  wUh  one  Ibai  Im 

■hall  lend  hia  aid  in  aatmring  the  appointment  of  another  aa  apeoial  oounael 
to  defend  in  a  oaae  in  procoring  teatiinony  against  the  government  ol  the 
United  States,  and  in  giving  information  for  the  management  of  it^  upon 
consideration  that  the  attorney  appointed  ahall  pay  him  one  half  of  all  the 
feea  he  shall  reoeive  in  snoh  oase,  is  contrary  to  pnblio  po\i€iy  and  Toidi 
Meffuin  t.  Oorwhdt  101  U.  &  106^  cited  in  note  to  /'orsoM  t.  Tnuk,  W  Am. 
Dec  609. 


[Iv  Bavk.] 

Sanders  v.  Russbll. 

[tt  CAuroaKXA,  UB.J 

HoMSSTEAD.  — Ov  THS  DxATH  OF  A  HusBAKD,  oommnnity  property  ol  him- 
aelf  and  his  wife,  held  by  them  as  their  homestead,  vests  in  her,  and  ii 
protected  as  her  homestead  to  the  same  extent  as  before  his  death. 

BomEsnAD^  JuDomHT  akd  BzaounoH  hoax  upon. — Though  a  home* 
stead  is  in  valne  largely  in  excess  of  the  amount  allowed  by  law,  the 
levy  of  an  execution  upon  it  does  not  create  any  lien.  Its  operation  is 
confined  to  serving  as  a  foundation  for  proceedings  under  the  statute 
for  the  ascertainment  of  the  value  of  the  property  oovered  by  the  decl»> 
ration  of  homestead,  and  the  procurement  of  an  order  of  court  for  the 
partition  or  sale  thereof,  and  the  application  of  the  excess  to  the  satis- 
faction of  the  judgment. 

t^axonox — Estates  ov  Dkoxdbnts,  Paksbntation  ov  Oladib  AOAnrar. -— 
If  one  has  a  judgment  against  the  estate  of  a  decedent,  under  which  a 
levy  has  been  made  on  a  homestead  in  his  lifetime,  the  plaintiff  must 
present  his  claim  upon  such  judgment  to  the  administrator  and  proenrs 
its  allowance,  and  is  not  entitled  to  proceed  to  have  the  homestead  ap> 
praised  and  sold  or  partitioned,  and  the  excess  above  the  amount  of  the 
homestead  exemption  applied  to  the  payment  of  the  jadgmant. 

Orave  L.  Johnson  and  Albert  M.  Johnson,  for  the  appellant 
ii.  P.  Catlin  and  Lincoln  WhiU^  for  the  respondent. 
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Fox,  J.  Judgment  went  for  defendant  on  demurrer  to  the 
oomplaintb  The  only  question  on  this  appeal  is,  whether  the 
complaint  states  fitcts  sufficient  to  entitle  the  plaintiff  to 
maintain  the  action.  James  and  Hary  W.  Lansing  were 
husband  and  wife.  The  premises  described  in  the  complaint 
were  their  community  property,  duly  dedicated  as  a  home- 
stead* James  Lansing  died,  when  the  premises  became  the 
sole  property  of  Mary  W*  Lansing  by  operation  of  law  (Civ. 
Code,  sec  1265),  and  was  protected  as  such  to  the  survivor 
in  the  same  manner  as  before  it  had  been  protected  to  the 
community  by  its  homestead  character:  Estate  of  Aekerman^ 
80  CaL  208;  18  Am.  St  Rep.  116.  The  death  of  the  husband 
did  not  in  any  manner  alter  the  state  or  character  of  the 
homestead  {Tsfrrell  v.  Baldwin,  78  Cal.  470),  but  upon  his 
death,  the  property  immediately  vested  in  the  surviving  wife: 
Maw$§n  r.  Mawwa^  50  Cal.  589;  EvtaU  of  Headen,  52  Cal. 
295;  Gagliardo  r.  Dunumi,  54  Cal.  496;  HerroU  v.  Reen,  58 
CaL  448.  The  property  having  thus  vested  and  being  thus 
protected,  this  plaintiff,  on  April  9, 1885,  recovered  a  judg- 
ment against  Hary  W.  Lansing  for  15,238.75.  September 
80^  1886,  he  caused  execution  to  be  issued  and  levied  upon  the 
property,  and  duly  returned  with  the  levy  indorsed  thereon, 
and  the  whole  to  be  duly  entered  and  recorded  in  the  execu- 
tion-book, in  the  office  of  the  county  clerk. 

It  is  claimed  that^  at  the  time  of  this  levy,  the  value  of  the 
property  was  largely  in  excess  of  five  thousand  dollars,  and 
tbat^  as  to  the  excess,  this  created  a  lien  upon  the  property. 
But  this  claim  is  not  tenable.  Property  impressed  with  the 
character  of  homestead,  no  matter  what  its  value,  is  exempt 
from  seisure  and  forced  sale.  There  was  no  lien  of  the  judg- 
ment, and  the  levy  created  no  lien,  but  simply  created  a 
foundation  for  proceedings  under  the  statute  (Civ.  Code,  sees. 
1245  et  seq.)  for  the  ascertainment  of  the  value  of  the  prop- 
erty covered  by  the  declaration  of  homestead,  and  the  procure- 
ment of  an  order  of  court  for  the  partition  or  sale  thereof,  and 
the  application  of  the  excess  to  the  satisfaction  of  the  judg- 
ment: Barren  v.  Sime,  59  Cal.  618,  619;  Lubhoch  v.  MeMann, 
82  CaL  230;  16  Am.  St.  Rep.  108. 

In  October,  1885,  plaintiff  commenced  proceedings  under 
the  statute  referred  to,  to  have  an  appraisement  of  the  prop- 
erty, and  secure  an  order  for  partition  or  sale,  and  application 
of  the  excess  to  the  satisfaction  of  his  judgment;  but  these 
proceedings  were  never  prosecuted  beyond  having  appraisers 
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appdnted.  They  never  qualified  or  acted,  and  no  farther 
proceedings  were  taken  in  that  action*  In  October,  1887, 
Mary  W.  Lansing  died,  and  the  present  defendant  was  ap- 
pointed her  administratrix,  qualified  as  soch,  and  entered 
upon  the  discharge  of  her  duties  as  such,  in  the  administra- 
tion of  the  estate. 

Early  in  1889  this  action  was  commenced,  which  is  sub- 
stantially a  proceeding  under  the  same  statute  (Civ.  Code,  sees. 
1245  et  seq.),  for  the  appraisement  and  sale  or  partition  of  the 
property,  and  the  application  of  the  excess  above  five  thou- 
sand dollars  to  the  satisfaction  of  his  judgment.  No  claim 
was  presented  to  the  administratrix,  and  plaintiff  claims  that 
he  was  not  required  to  present  any,  but  that,  having  a  lien 
upon  the  property,  he  was  entitled  to  proceed,  under  section 
1505  of  the  Code  of  Civil  Procedure,  directly  to  sale,  were  it 
not  for  the  homestead,  but  that,  the  homestead  intervening, 
his  only  remedy  was  to  proceed  as  in  this  action;  and  it  being 
to  enforce  a  lien,  the  law  did  not  require  the  presentation  of 
the  claim  to  the  administrator,  he  having  waived  in  his  com- 
plaint all  claim  against  the  estate  for  deficiency.  But  we 
have  already  seen  that  he  had  no  lien.  Even  if  he  ever  ac- 
quired one,  either  by  judgment  or  levy,  it  expired  before  the 
institution  of  this  proceeding:  Bagley  v.  Ward^  37  Gal.  121;  99 
Am.  Dec.  256;  Rogers  v.  Druffel,  46  CaL  654.  If  the  levy 
created  a  lien,  it  did  not  extend  it  beyond  the  lien  of  the  judg- 
me.-it:  Bagley  v.  Ward^  37  CaL  121;  99  Am.  Dec  256;  Bogere 
V.  Druffel,  46  Cal.  654;  Isaac  v.  Swift,  10  CaL  81;  70  Am.  Deo. 
698.  Plaintiff  therefore  had  a  judgment,  without  lien,  and  it 
was  his  duty  to  present  the  same  to  the  administratrix,  in 
like  manner  with  any  other  claim:  Code  Civ.  Proc.,  sec  1505. 
And  even  if  his  claim  was  in  lien,  and  the  property  was  a 
homestead,  as  he  concedes  it  to  have  been,  he  was  equally 
bound  to  present  the  daim  for  allowance  against  the  estate: 
Code  Civ.  Proc,  sec.  1475;  Camp  ▼.  Grider,  62  CaL  20.  It 
follows  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  judgment  must  be  affirmed. 

So  ordered*  

HoMBSTXAD  —  CoiCMUKiTT  FnopBaTY.  —  The  death  of  one  of  the  sponso* 
in  no  manner  alters  the  estate  or  character  of  the  homestead  in  community 
property:  In  re  Ackerman'$  Estate,  80  Cal.  208;  13  Am.  St.  Rep.  116;  Bd- 
linger  ▼.  Manning,  79  Cal.  7;  In  ike  MaUer  of  Burdiek's  Estate,  76  Cal.  639. 
Bat  where  the  homestead  was  carved,  not  out  of  community  property,  but 
out  of  the  separate  estate  of  the  wife,  upon  her  death,  intestate,  leaving 
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more  than  oda  ehfld,  one  Hiird  desoends  to  the  busband  and  two  thirds  in 
equal  aharea  to  the  ehildren:  Bedt  t.  Soward^  76  CM.  527.  '  If  no  homestead 
waa  dedared  in  eommiinity  property  daring  the  existence  of  the  oommanity, 
the  community  property  will  Teat  according  to  aeotiou  1402  of  the  Civil  Oode^ 
anbjecti  howerer,  to  ita  temporary  nae  as  a  homestead  under  the  order  .of  tha 
probate  court,  which  may  set  it  apart  for  that  purpose:  In  rs  th'ftnore,  81  Oal. 
240;  In  rs  ArmMrong,  80  OhL  71.  When  the  law  under  whidi  a  homsatead 
waa  created  ia  amended  before  the  death  of  one  of  the  spouses,  the  right  ol 
anrrirorship  is  goremed  by  the  amended  law:  T'yrreU  t.  Baldwin^  78  GaL 
470;  Tkreai  t.  Uoody,  87  Tenn.  148.  Under  lAie  Texas  statute  existing  in 
1863,  the  homestead  ▼Cdted  absolutely  in  the  widow  ol  the  deceased  husband^ 
where  ha  diea  insoWent,  exempt  from  any  daima  by  his  heirs  or  creditors: 
WatBon  T.  Bttinejf,  60  Tex.  819;  OhOden  T.  Hendermm,  76  Tex.  664.  See  alaa 
KUe  T.  Kke,  79  Iowa,  491,  for  the  rule  in  Iowa» 

HoHxsTiAD — SivsoT  OF  DxATR  Of  HusBAiTD  QB  WnTB. — Effect  of  the 
death  of  the  wife  upon  the  homestead:  BevaOs  v.  Kraemer,  8  Cal.  66;  68  Am. 
DecL  804^  and  particulazly  note  809.  In  Arkansaa,  tha  minor  children  and 
the  widow  of  one  who  has  died  are  entitled  to  his  homestead;  IFInlert  r. 
IXiaii,  61  Ark.  885;  Sanmm  r.  HorreO,  51  Ark.  429:  SiaifUm  t.  Haipemt  60 
Ark.  829;  NiehoU  t.  Sluanm,  49  Ark.  75. 

Under  tha  Iowa  statute,  the  widow  may  elect  to  occupy  and  enjoy  her  de- 
eaaaed  husband's  homestead  during  her  natural  life,  or  to  take  a  distributiTe 
ahare  of  one  third  in  fee-simple  of  the  realty  of  which  the  husband  was  seised 
at  hia  death:  McDonald  ▼.  McDonald^  76  Iowa»  187.  Compare  Nkkolaa  r, 
FmreuU,  21  Iowa,  265;  89  Am.  Dec  572,  and  note.  Upon  tha  death  of  eithet 
■ponse,  there  cannot  be  thereafter  any  abandonment  of  the  homsatead  on  tha 
part  oi  the  survivor.  If  the  title  waa  in  the  deceased,  except  by  an  actual  set- 
tnig  off  of  the  distributive  share  to  such  survivor  under  his  or  her  election  to 
tiiat  effect:  DorraJt  v.  Ounningham,  72  Iowa,  128^ 

In  Minnesota,  under  the  statute  of  1876,  a  surviving  spouse  was  entitled 
to  a  life  estate  in  homestead  realty  independent  of  the  rights  of  the  minor 
children:  McOofihif  v.  Van  derMey,  42  Minn.  190.  But  where  a  homestead 
right  has  been  lost  by  a  failure  to  comply  with  the  requirements  of  the  law, 
the  premises  do  not  pasa  to  the  surviving  spouse:  Bailiff  v.  Qerhard^  46 
Minn.  17SL 

Under  tha  MMasippi  code,  the  surviving  husband  takes  the  homestead 
owned  by  hia  deceaaed  wife^  only  when  she  died  intestate^  leaving  no  issnet 
KeOg  V.  Alrtd,  65  Miss.  495. 

In  Missouri,  however,  a  husband  is  not  able  by  his  will  to  deprive  his  wife 
and  minor  children  of  their  rights  in  the  homestead  owned  by  him  at  his 
dacsaae:  Botkhqf  v.  Bockhey^  97  Ma  76;  and  after  all  the  children  have 
attained  their  majority^  the  widow  is  entitled  to  the  exclusive  use  and 
occnpaniqr  of  tha  homestead:  SodAey  v.  Boekhey,  97  Ma  76.  For  the  home- 
stead r^t  of  each  child  expirea  when  it  attains  its  majority:  Qtiinn  v.  Kmyon, 
100  Ma  661. 

In  Korfli  OhroHna^  fai  flVefesr  t.  Trnker^  108  N.  C.  170,  ft  was  decided 
that  *  homestead,  whether  laid  off  to  tha  husband  in  Ida  lifetime,  or  to  his 
rorvlfing  wifs  sftar  his  decease,  leaving  no  children,  cannot  be  divested  in 
favor  ol  the  heir  by  the  release  or  satisfaction  of  the  deceased  man's  debts. 

Under  the  Texas  constitution,  a  homestead  is  not  subject  to  partition, 
when  the  party  receiving  it  in  partition  would  be  entitled  to  possess  it 
against  others,  so  long  as  the  surviving  spouse  elects  to  occupy  it,  or  so  long 
as  the  guardian  of  the  minor  children  is  permitted  to  occupy  it  by  a  court  of 
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oomjMltai  JarisdietUiBs  Hwigim  t.  Batmom^  1%  T«z.  SH  F«r  Um  hoDM- 
«kMd  ii  Boi  lost  bytlM  dMth  ol  tlM  wif^  if  tlie  hubaod  oonliiiMB  to  naki 
H  his  issidsiiost  Taiflar  ▼•  3mikmm%  17  Tts.  74|  §7  Aau  Dsa  6IS.  A 
sarriTing  hvsbsnd  may  isU  tiit  honMitaftd  to  mMtff  wm  iadtbisdnsfli  «f  Urn 
•ommiiiiitj  yrmwly  oat  of  whioh  it  was  cwod,  •?<•&  tJMWuh  tho  wils  lift « 
•hild  somTing  hor:  Foifm t.  MeWkkiar^  71  Tnc.  M7. 

Tho  Vlrgiiiia  oods  providss  that  sftor  tlis  hubaod's  dsatt  Ihs  homsstesd 
■hall  oontiniw  for  tho  bonofit  of  tho  widow  and  minsr  ohildr«ii«  but  whoa 
iho  has  manriod  and  tho  diildroii  bars  attaiaod  thoir  Bajoritis^  tho  homo- 
stoad  may  bo  sabjaoted  to  tho  paymont  of  tho  doosatod  hnsband'a  dobto; 
ifan^  ▼.  JSToifiii^  86  Va.  177. 

Where  minor  ohildrea  sorviro  both  pannti^  th^  tako  tho  o&tiio  estate  ia 
an  onoompleted  homestead  entry,  to  tho  ozdnsion  of  adolt  ohildren:  Benier 
T.  BernkTf  78  ICioh.  43.  When  upon  the  death  of  tho  owner  of  a  homestsad 
BO  ooostitoont  of  tho  family  avrTi¥Os»  tho  exomptioa  oeasesi  OUUUn  t. 
Bendermm,  76  Tex.  664. 

HoKMTiAB — Sxons  ov  Amouvt  Allowed  st  Law. — Although  a 
homestead  is  in  excess  of  the  stotatory  Tslne^  tho  levy  of  an  exoentioa 
thereon  merely  lays  the  foiLadation  for  prooeedings  for  the  admeasarement  of 
too  ezoeas  in  Tslae:  Luhboek  t.  McMatm,  82  OsL  226;  16  Am.  St.  Bop.  108. 
That  a  homestead  exceeds  the  stotatory  ralno  does  not  proTont  tho  promises 
from  becoming  a  ralid  homestead,  nor  does  it  snbject  the  whole  premises  to 
sale  under  oxeoation:  Hargadent  t.  WhUJUld,  71  Tex.  482.  In  tho  ah- 
■onoe  of  fraud  the  amount  of  money  expended  upon  a  homestead  cannot 
be  oonsidered  in  detormining  whether  it  should  be  subjected  to  the  debto  of 
the  owner:  tint  NaL  Bank  r.  HoUinnoorih,  78  Iowa,  676.  Where  a  homestead 
exceeds  the  stotatory  limit  in  yalue,  tho  sherifl^  under  an  execution,  cannot 
sell  a  part  of  it^  but  must  .proceed  under  the  provisions  of  tho  statate  to  set 
apart  the  exemption  before  soiling  the  part  not  decided  exempt  by  the  free- 
holderst  Bh^ne  w.  Qymara^  67  Miss.  139;  Stone  v.  McOamt,  79  GU.  460; 
Meyer  y.  Nkkereon^  100  Mo.  699.  See  extended  note  to  BlmY.  Blue,  87  Am. 
Dea  273-281,  for  the  law  relating  to  salss  of  homesteads  under  oxocutioo, 
wherein  are  discussed  cases  in  which  the  homestead  olaimed  exceeds  ths 
▼slue  or  quantity  allowed  by  stotate.  In  Illinois^  whore  too  homestead 
ilaimed  exceeds  in  ralue  one  thousand  dollars,  the  excess  is  liable  to  ths 
same  liensb  and  may  be  alienated  in  like  manner  as  other  property  owned  by 
tho  honaoholdon  Waiamr.  Doyle,  130 HL  416. 


Fabkbb  V.  Labsbic. 

[86  gaufobhia,  8K.] 

Wixn  tmoM  Abtbblui  Wills— Liabxlitt  iob  Pxbgolatkmi. — One  bar. 
ing  artesian  wells  upon  his  land,  and  so  using  them  that  tho  water  tlioM- 
from  forms  in  a  pool  and  thence  percolates  beneato  tho  sorfaoo  so  as  to 
injure  the  lands  of  an  adjacent  proprietor,  ia  aBswetBblo  to  damafss  for 
the  injuries  thus  occasioned. 

0.  D.  Wright^  for  the  appellant 
21  H.  Laine^  for  the  respondent 
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Bklchsb,  0.  0.  This  is  an  aetion  for  damages  and  an  in- 
junction.  The  oonri  below  gave  judgment  for  the  plaintiff, 
and  the  defendant  appeals  on  the  judgment  roll.  The  facts 
found  ar6|  in  substanoei  as  follows:  The  plaintiff  and  defend- 
ant own  adjoining  tracts  of  land  in  Santa  Clara  County,  the 
plaintiff's  tract  lying  north  of  defendant's.  Both  tracts  are 
adapted  to  and  are  used  for  agricultural  purposes.  They  are 
nearly  level,  but  there  is  sufficient  slope  so  that  water  wiU 
flow  from  the  land  of  defendant  to  and  upon  the  land  of  plain* 
tiff.  The  defendant  raises  alfalfa  on  his  traot,  and  in  order  to 
do  so,  it  is  necessary  that  the  ground  be  irrigated  two  or  three 
times  during  the  summer.  He  has  two  artesian  wells  upon 
the  upper  end  of  the  tract,  which  are  so  capped  that  the  water 
can  be  shut  off  or  permitted  to  flow,  at  his  pleasure.  He  has 
also  excavated  along  the  north  side  of  his  land,  and  two  or 
three  feet  from  the  plaintiff's  south  line,  a  shallow  ditch, 
which  is  several  hundred  feet  long,  and  has  no  outlet  or  drain 
from  either  end.  In  excavatiDg  this  ditch,  the  earth  was 
thrown  up  on  the  north  side  thereof,  that  is,  between  the  ditch 
and  the  plaintiff's  line.  When  he  wishes  to  irrigate  his  land, 
he  removes  the  cape  and  lets  the  water  flow  over  the  surface 
for  ten  days  or  two  weeks,  and  when  it  is  sufficiently  irrigated, 
the  wells  are  again  closed.  The  excess  of  water  not  absorbed 
and  held  by  the  soil  flows  into  the  ditch  above  mentioned,  and 
forms  a  pool  some  two  or  three  hundred  feet  in  length  and 
some  six  or  ten  inches  in  depth,  and  remains  there  for  abou< 
a  week,  and  until  taken  up  by  evaporation  and  percolation. 
Upon  ttie  west  side  of  defendant's  tract  is  a  lane,  and  upon 
the  side  of  it  a  ditch,  much  lower  than  his  land,  into  which, 
at  a  very  small  expense,  and  with  little  inconvenience,  he 
could  drain  the  water  from  his  ditch,  and  probably  prevent 
any  injury  to  plaintiff. 

During  the  last  two  or  three  years,  and  two  or  three  times 
each  summer,  defendant  has  irrigated  his  land  in  the  manner 
above  described,  and  on  each  of  these  occasions  the  water  has 
accumulated,  as  above  stated,  and  has  slowly  percolated  be- 
neath the  surface,  and  through  the  embankment,  into  the 
plaintiff's  land,  and  has  saturated  the  soil  to  a  considerable 
distance,  and  to  the  extent  of  three  acres,  which  has  thereby 
been  made  wholly  useless  for  any  purpose  of  ordinary  luis* 
bandry.  And  during  this  period,  upon  one  or  more  occasions, 
the  water  from  these  wells  has  flowed  over  the  top  of  the  em- 
bankment, and  thence  upon  the  surface  of  the  plaintiff's  field. 
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The  damage  and  injury  to  plaintiff's  land,  from  these  perco- 
lations, is  one  hundred  dollars.  The  defendant^  in  so  mnning 
and  using  said  water,  and  permitting  it  to  accumulate  upon 
the  north  line  of  his  field,  was  not  actuated  by  any  malice  or 
desire  to  injure  plaintiff,  but  it  was  done  for  the  purpose  of 
fully  utilizing  the  whole  of  his  field  in  growing  the  crop  of  al- 
falfa. And,  as  conclusions  of  law,  the  court  found  that  the 
plaintiff  was  entitled  to  a  judgment  for  one  hundred  dollars 
damages,  and  to  an  injunction  restraining  the  defendant  from 
permitting  the  water  from  his  wells  to  flow  to  and  accumulate  in 
the  ditch  along  the  north  line  of  his  land.  And  judgment  was 
so  entered.  From  the  foregoing  statement  of  the  facts,  it  is 
manifest  that  the  plaintiff  was  entitled  to  the  relief  which  he 
obtained.  The  water  which  did  the  injury  to  plaintiff  was  not 
a  natural  stream  flowing  across  defendant's  land,  but  was 
brought  upon  the  land  by  artificial  means.  And  the  rule  is 
general,  that,  where  one  brings  a  foreign  substance  on  his  land, 
he  must  take  care  of  it,  and  not  permit  it  to  injure  his  neigh- 
bor. The  law  upon  the  subject  is  tersely  expressed  in  the 
maxim,  Sic  utere  tuo  ut  alienum  non  l«da$.  We  think  the 
judgment  should  be  affirmed,  and  so  advise. 

VAHOLiSFy  0.,  and  HaynB|  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  foregoing  opinioni 
the  judgment  is  affirmed. 

Maxdib — 8io  Utibi  tuo  vr  Aluhux  hon  L^sdas.  — For  Inituioes  of 
Iho  applicatloii  of  tho  nuoim,  Sk  wten  tuo  ui  dUenwn  non  loKiew,  mo  'PUUbnrg 
eU.  B,  B.  Oo.  r.  OmOand,  M  Pa.  81  446;  M  Am.  Deo.  08;  Hm  t.  Pmikatd 
etcR  B.Oo.9  66 Me.  488;  92  Am.  Deo.  eOl;  SUfuon  r.  New  York  tU.  B.  R. 
Oo.,  32  N.  Y.  883;  88  Am.  Deo.  332;  BadcUf  v.  May<yr.  4  N.  Y.  196;  63  Am. 
Dea  367;  Carwn  t.  Qodky,  26  Pa.  St  111;  67  Am.  Dec.  404. 

Watkbs.  — An  owner  cannot,  by  artificial  means,  disoharge  npon  anothor)r 
lands  percolating  water  which  has  collected  npon  his  premises;  nor  can  he 
allow  water  to  so  oolleot  and  peroolate  as  to  injure  the  oellari  etai  of  his  neig^ 
bar's  house:  Note  to  WkuUk^  t.  Bough,  64  Am.  Deo.  7S8^  789L 
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[In  Bank.] 

Joshua  Hbndt  Maohinb   Works  v.  Aicbbioan 
Stbam  Boilbb  Insxtbanob  Company. 

|B5  GALnroBKlA,  248.) 

JamnuoKm — Bioar  or  AmritBD  to  Surbindsb  Pouot  avd  Ookpil  Bi- 
TOBV  ov  PRXMiOia.  — If  aa  insnranoe  hat  been  eflRsotedy  and  the  perila 
insared  againat  exist  for  any  period  of  time^  however  shorth  the  aasnred 
it  not  entitled  to  inaiat  that  the  policy  be  canceled  and  part  of  the  pre- 
ndnm  returned  to  him,  by  the  oommon  law,  nor  nnder  a  statute  declar- 
ing that  he  is  entitled  to  a  retom  of  the  premium,  when  no  part  of  his 
intoraat  in  tiie  thing  insored  la  exposed  to  the  perila  insured  against^  or 
tiiat  when  insnranoe  is  made  for  a  definite  time,  and  he  surrenders  hit 
policy  before  the  expiration  of  that  time,  he  shall  be  entitled  to  sneh  pro* 
portion  of  the  premium  as  corresponds  with  the  unexpired  time. 

T.  C.  Van  Nest,  Haggin,  Van  Am,  and  DilM$j  and  F.  V.  BM, 
fcr  the  api)ellaDt. 

/•  N.  E*  Wilson  and  James  M,  Trout^  for  the  respondent. 

Works,  J.  This  action  was  brought  to  cancel  a  policy  of 
insurance,  and  to  recover  $194.46  as  the  ratable  proportion 
of  a  premium  paid  thereon.  Defendant's  demurrer,  on  the 
ground  of  insufficiency  of  the  facts  stated  in  the  complaint, 
was  overruled,  with  leave  to  answer,  which  it  failed  to  do. 
Judgment  for  plaintiff  was  thereupon  entered,  from  which  the 
defendant  appeals.  The  defendant,  on  June  2,  1887,  in  con- 
sideration of  a  three-hundred-dollar  premium  paid  by  plaintiff, 
issued  to  the  latter  its  policy  of  insurance,  duly  countersigned 
by  its  agents  at  San  Francisco,  whereby  it  insured  plaintiff  to 
the  amount  of  twenty  thousand  dollars,  for  a  period  of  three 
years  from  June  1, 1887,  against  loss  or  damage  to  property, 
whether  owned  by  plaintiff  or  not,  or  for  which  plaintiff  might 
be  liable,  in  case  of  loss  or  damage  resulting  from  the  explo- 
sion of  either  or  both  of  two  steam-boilers  situate  on  certain 
premises  io  San  Francisco;  and  also  against  loss  of  human 
life  or  injury  to  person,  resulting  from  the  explosion  of  either 
or  both  of  said  boilers,  for  which  plaintiff  might  be  liable. 
Subsequently,  on  August  22,  1887,  and  prior  to  any  loss  or 
damage  of  any  kind  covered  by  the  policy,  plaintiff  presented 
it  to  the  defendant  for  surrender  and  cancellation,  and  re- 
quested defendant  to  accept  the  surrender  of  and  cancel  it. 
At  the  same  time,  plaintiff  demanded  the  return  of  such  pro- 
portion of  the  premium  as  corresponded  with  the  unexpired 
term  of  the  i>olicy  after  deducting  thirty  per  cent.    The  de- 
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feDdant  refused  to  accept  the  surrender  of  the  policy  upon  any 
terms,  or  to  return  any  proportion  of  the  premium.  Among 
other  provisions  in  the  policy  is  the  following:  '*  This  policy 
shall  be  canceled  at  any  time  at  the  request  of  this  company, 
on  giving  notice  to  that  effect,  first  deducting  thirty  per  cent 
for  the  charges  of  inspection,  and  refunding  to  the  assured  a 
ratable  proportion  of  the  balance  of  the  premium  for  the  unex- 
pired term  of  the  policy." 

The  defendant  contends  that  as  this  provision  reserves  the 
right  to  cancel  the  policy  to  the  insurance  company  only,  the 
plaintiff  is  not  entitled  to  a  cancellation  of  it  unless  such 
right  exists,  independently  of  the  contract  of  insurance,  in 
some  one  or  more  of  the  cases  provided  for  in  sections  1689| 
2580,  2610,  and  2619  of  the  Civil  Code;  and  that  as  the  com- 
plaint does  not  present  a  case  within  any  of  those  sections, 
the  demurrer  thereto  should  have  been  sustained.  The  policy 
reserves  to  the  insurer  the  right  to  cancel  the  policy  under 
certain  conditions  and  on  certain  terms,  but  no  such  right  is 
given  to  the  insured.  Therefore  the  only  question  for  us  to 
determine  is,  whether  the  insured  had  the  right  to  a  cancella- 
tion of  its  policy  as  a  matter  of  law,  independent  of  any  stipu- 
lation to  that  effect  in  the  instrument  itself.  The  code  gives 
the  right  to  rescind  or  cancel  contracts,  generally,  for  certain 
specified  reasons:  Civ.  Code,  sees.  1689,  2580,  8406,  8414. 
And  the  right  is  given  to  rescind  contracts  of  insurance  for 
certain  reasons:  Civ.  Code,  sees.  2610,  2619.  It  is  not  al- 
leged in  the  complaint  that  any  of  the  reasons  above  men- 
tioned existed,  but  it  is  contended  that  section  2617  of  the  Civil 
Code  gave  the  respondent  the  right  to  have  the  policy  canceled 
without  cause,  and  upon  his  mere  request.  We  do  not  so  con- 
strue the  section  referred  to.  If  this  is  its  effect,  the  other 
sections  of  the  code  above  referred  to  are  wholly  unnecessary. 
If  an  insured  has  the  right  to  rescind  his  contract  at  faia 
pleasure,  and  without  giving  any  reason  therefor,  it  was 
hardly  necessary  for  the  legislature  to  providOi  specifically, 
the  grounds  upon  which  such  a  right  might  be  exercised. 
The  code  provides  that  '*  an  insurer  is  entitled  to  payment  of 
the  premium  as  soon  as  the  thing  insured  is  exposed  to  the 
peril  insured  against":  Civ.  Code,  sec.  2616.  And  when  the 
peril  insured  against  has  existed,  and  the  insurer  has  become 
liable  for  any  period,  however  short,  the  insured  is  not  entitled 
to  cancel  the  policy,  or  to  a  return  of  any  part  of  the  premium, 
unless  the  right  is  given  by  the  sections  of  the  code  above 
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referred  to:  May  on  Insurance,  sec.  67;  SoihschUd  y.  American 
Cent,  Ins.  Co.,  11  Ids.  Law  J.  282. 

Section  2617  does  not  provide  when  a  policy  of  insnranoe 
may  be  canceled  by  the  insHred,  or  profess  to  do  so.  It  relates 
exclusively  to  the  matter  of  a  return  of  premium,  and  pro- 
vides how  much  of  the  premium  shall  be  returned  to  him. 
Two  cases  are  mentioned;  vis.,  where  his  interest  in  the  prop- 
erty has  not  been  exposed  to  any  of  the  perils  insured  against^ 
and  where  the  insurance  is  made  for  a  definite  time,  and  the 
insured  surrenders  his  policy.  In  the  first  case,  he  is  entitled 
to  the  return  of  the  whole  of  his  premium,  and  in  the  latter, 
to  a  certain  proportion  of  it.  The  section  is  intended  to  pro- 
Tide  how  much  of  the  premium  shall  be  returned  to  the  in- 
Bured  in  the  two  cases  mentioned,  and  nothing  more.  In  any 
of  the  cases  in  which  either  party  may  cancel  the  policy  as 
provided  in  the  other  sections  of  the  code,  mentioned  above, 
or  as  stipulated  by  the  policy,  this  section  steps  in  and  protects 
the  rights  of  the  insured  by  preserving  to  him  either  the 
whole  or  a  part  of  the  premium  paid  by  him,  as  the  case 
may  be. 

This  view  of  the  effect  of  these  code  provisions,  or  others 
like  them,  was  taken  in  the  case  of  8U  Pavl  etc.  Im.  Co.  v. 
CoUmariy  6  Dak.  468,  in  which  it  is  said:  ^  But  the  defend- 
ant fiirther  daims  that  he  is  entitled  to  a  reduction  of  the 
amount  recoverable,  by  the  terms  of  the  note,  by  the  princi- 
ples which  apply  to  the  return  of  premiums,  claiming  that 
'risk  and  premium  go  hand  in  hand,  and  one  ceasing,  the 
other  also  ceases.*  This  is  not  by  any  means  true.  If  the 
premium  had  been  paid,  and  the  risk  incurred,  for  any  pe- 
riod, no  matter  how  short,  no  breach  of  a  subsequent  condi- 
tion for  which  the  insured  was  responsible  would  entitle  him 
to  a  return  of  any  of  the  premium,  although  the  company 
thereby  ceased  to  be  liable.  The  law  relating  to  the  return  of 
premiums  is  clearly  laid  down  in  our  Civil  Code,  sections 
1542-1544,  and  we  are  not  aware  that  it  differs  materially 
from  the  general  law  of  insurance  elsewhere.  Section  1542: 
'  A  person  insured  is  entitled  to  a  return  of  premium  as  fol- 
lows: 1.  To  the  whole  premium,  if  no  part  of  his  interest  in 
the  thing  insured  be  exposed  to  any  of  the  perils  insured 
against;  2.  Where  the  insurance  is  made  for  a  definite  period 
of  time,  and  the  insured  surrenders  his  policy,  to  such  propor- 
tion of  the  premium  as  corresponds  to  the  unexpired  time, 
after  deducting  from  the  whole  premium  any  claim  for  loss 
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or  damage  under  the  policy  which  has  previously  accrued/ 
Section  1543:  *  A  person  insured  is  entitled  to  a  return  of  the 
premium  lehen  the  contract  is  voidable  on  account  of  the  fraud 
or  misrepresentation  of  the  insured,  or  on  account  of  facte  of 
the  existence  of  which  the  insured  was  ignorant  without  hie 
feult,  or  when,  by  any  fault  of  the  insured,  other  than  actual 
fraud,  the  insurer  never  incurred  any  liability  under  the 
policy.'  Section  1644:  *  If  a  peril  insured  against  has  existed, 
and  the  insurer  has  been  liable  for  any  period,  however  short, 
the  insured  is  not  entitled  to  return  of  premiums,  so  fi&r  as  that 
particular  risk  is  concerned.'  We  cannot  see  how  seetioii 
1644,  which  is  particularly  referred  to  by  defendant's  counsel, 
in  any  way  sustains  his  position.  The  words  'so  far  as  that 
particular  risk  is  concerned '  do  not  refer  to  the  tinse  in  which 
the  subject  is  exposed  to  the  peril;  but  where  a  premium  ie 
applicable  to  risks  on  two  or  more  distinct  subjects  of  insur- 
ance, and  no  risk  has  ever  been  incurred  upon  one  subject^ 
the  proportionate  premium  may  be  recovered.  This  is  evi- 
dent, not  only  from  the  reading  of  the  previous  sections,  but 
from  the  history  of  the  legislation  which  led  to  the  adoption  in 
the  code  states  of  section  1642.  This  section,  as  originally 
adopted  in  California,  read:  'A  person  insured  is  entitled  to 
a  return  of  premium  paid,  or  a  ratable  proportion  thereof  if 
no  part  of  his  interest  in  the  thing  insured  is  exposed  to  any 
of  the  perils  insured  against,  or,  where  the  insurance  is  made 
for  a  definite  period  of  time,  if  it  is  not  exposed  to  such  peril 
for  the  whole  period  of  that  time.'  In  proposing  as  an  amend- 
ment the  language  of  section  1542,  the  code  examiners  said: 
*  The  present  section  does  not  conform  to  the  general  rule  and 
the  law  elsewhere,  and  is  manifestly  unjust.  Under  it,  the 
insured,  meeting  with  a  loss  in  the  first  month  of  a  policy  for 
a  year,  could  recover,  not  only  the  loss,  but  eleven  twelfths  of 
the  premium,  thus  depriving  the  insurer  of  that  proportion  of 
the  consideration  for  which  he  assumed  the  risk.'  If  the  de- 
fendant had  sustainec*.  a  loss  during  the  first  year,  the  pre- 
mium lor  which  had  been  paid  in  cash,  he  would  have  been 
liable  on  his  note,  because  the  peril  had  existed,  the  insurer 
had  been  liable,  and  the  event  insured  against,  in  considera- 
tion of  the  entire  premium,  had  happened.  This  being  an 
insurance  for  five  years,  and  the  risk  having  attached,  the  in- 
sured is  not  entitled  to  any  reduction  on  his  note." 

The  judgment  is  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  demurrer  to  the  complaint. 
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IsaVRAHOB —  BZOBT  OF  AflSURBD  TO  RflSOIMD  COMTRAOr  €9  IVSUBAHGS.  ^ 

A  oootraet  of  insnruioo  may  be  av^oided  by  the  aasoredy  when  he  waa  induoed 
to  eoter  into  it  through  untrue  representations  of  the  agent  of  the  oompanyt 
Wew  Bra  Hft  At^n  w.  WdgU,  128  Pa.  St.  077;  Iforton  t.  Oleeuon,  61  Yt. 
«34w  Birt  in  Anmiet»  SUam  BaUer  Im.  C*.  T.  WOder,  89  Minn.  860,  tha 
•oaipany's  agent  having  knowingly  made  the  fklaa  ■Martion  that  the  '*  lift 
danae  "  in  his  policy  waa  not  oontained  in  poUoiea  ianiad  by  riTal  companion 
but  haying  invited  defendant  to  examine  and  oompare  the  two  oontraoti^ 
leaving  hia  blank  with  him  for  that  pnrpoee,  it  waa  decided  that  defendant^ 
having  made  applieatton  forja  policy,  eoald  not  refnae  to  aooept  the  policy  or 
■aaeind  hia  contract  co  the  gronnd  of  the  £alM  statwnwit  of  the  agentp  A 
polioj  may  stipnlate  that  it  is  subject  to  cancellation  at  any  time  by  the  com* 
pany  on  refonding  the  imtable  proportion  of  the  praminm  for  the  time 
piredi  Bmgkam  T.  /Mnrajiei  Cow,  74  Wia.  488. 


[Iv  Bakx.] 
GOBTBZ    V.     SXTPEBIOB     GoUBT     OF    THB     GiTT    AND 

GouNTY  OF  San  Fbanoisoo. 

[86  CAUfonzaA«  274] 

Tma  wiram  WaaaH  Bzxcotiom  mat  lasns  n  mot  EznoiDBD  by  an  order 

staying  proceedings. 
Ordsb  DiBionHO  Bzaounoir  to  Isbub  avteb  thb  Lavu  ov  ths  Tm 

within  which  the  atatnta  dadaraa  it  may  be  iaaaed  ia  in  ezceae  of  the 

jnriadioticn  cl  the  ooorti 

Oarber^  BoaUf  and  BUhop^  and  J.  P.  Pketan,  tot  the  peti- 
tioner. 

t.  Z.  Blaleman^  for  the  reepondent 

PATKB80N,  J.  Review.  On  Angost  8, 1888,  a  deoree  of  par- 
tttiiMi  of  certain  real  estate  was  entered  in  the  superior  coart, 
probate  department,  of  the  city  and  county  of  San  Francisco. 
Hr.  Wackenreuder,  who  performed  the  duty  of  oommissioner 
in  making  the  partition,  was,  by  the  decree,  allowed  a  fee  of 
9480  for  his  services  and  expenses  incurred.  It  was  provided 
in  the  decree  that  the  sums  so  allowed  to  Wackenreuder,  and 
"  amounting  to  1480,  be  and  the  same  are  hereby  charged  and 
made  a  lien  upon  the  land  and  premises  partitioned***  In  July, 
1888,  the  executors  of  Wackenreuder  procured  from  the  court 
an  order  of  sale  to  satisfy  the  claim,  with  interest  thereon 
from  the  date  of  the  decree.  On  August  20,  1889,  the  court 
made  an  order  requiring  the  executors  of  Wackenreuder  to 
show  cause  why  the  order  of  sale  should  not  be  set  aside,  and 
an  order  was  entered  staying  all  proceedings.  On  May  15, 
1890,  the  order  under  review  herein  granting  an  execution  was 
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made.  It  vacates  the  order  to  show  cause,  and  the  stay  order, 
procared  by  the  distributees  of  Ramirez's  estatCi  August  20, 
1889,  finds  the  amoant  which  had  been  paid  on  accoont  of 
fees  and  expensee,  the  amount  still  unpaid,  and  directs  exe- 
cution therefor  against  the  respective  shares  partitioned  to  the 
several  parties,  and  made  liable  by  the  provisions  of  the  de- 
cree. That  portion  of  the  decree  which  provides  for  the  pay- 
ment  to  Wackenreuder  of  1480  is,  in  effect,  a  judgment  in  his 
fiavor  for  that  sum.  It  is  a  money  judgment,  and  if  valid, 
one  upon  which  he  would  have  been  entitled  to  an  execution, 
if  the  probate  court  had  the  power  to  issue  one  at  all,  which  is 
doubtfuL 

The  judgment,  being  one  ^  for  the  recovery  of  money,"  so 
Car  as  Wackenreuder  was  interested  in  it,  could  not  be  enforced 
by  execution  after  the  lapse  of  fiye  years  from  the  entry  thereof: 
Code  Giv.  Proc.,  sees.  681, 685;  Borland  v.  Hanson,  81  CaL  202; 
15  Am.  St.  Rep.  44  We  think  that  Wackenreuder  was  ^*  the 
party  in  whose  favor  judgment  was  given,''  within  the  mean- 
ing of  the  word  *'  party  "  as  used  in  section  681  of  the  Code  of 
Civil  Procedure.  The  order  staying  proceedings  did  not  oper- 
ate to  suspend  the  running  of  the  statute:  Solomon  v.  Maguire^ 
29  Cal.  237;  Borland  v.  Harkson^  81  Gal.  202;  15  Am.  St.  Rep. 
44.  The  order  under  review  was  in  excess  of  the  jurisdiction 
of  the  court.  The  court  had  no  power  to  enforce  the  same 
after  the  lapse  of  five  years.  It  had  ceased  to  be  operative 
( White  V.  Clarh^  8  Cal.  613),  assuming  that  the  probate  court 
had  the  power  to  declare  a  lien  and  to  award  an  execution  in 
satisfaction  thereof, — a  question  we  deem  it  unnecessary  to 
determine,  in  view  of  what  has  been  said  on  the  other  point 
raised. 

The  order  is  annulled* 

LnoTATiON  —  EzxoonoH.  -—  Section  SSl  of  the  Cbda  of  CSvil  Prooadnre  of 
Oalifomia  proridaa  that  ''the  party  in  whoee  faror  Judgment  is  given  may^ 
at  any  time  within  five  yean  after  the  entry  thereof,  have  a  writ  of  ezeon* 
tion  iaeoed  for  ita  enforoement."  Thia  aeotion  ia  eonatmed  in  Dorkmd'w. 
HatMtm,  SI  Oal.  202,  16  Am.  81  Eep.  44^  and  /odb  v.  Jokmriom,  86  GU.  8S4| 
pofi,  pw  6a 
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Floubnot  V.  Floubnot. 

pi  CAUWoaxiA,  281] 

Hinmuis  m  Wivb— Sipabati  Pbopkbtt. — If  «  marrM  woman  por- 
propcrty  whieh  1%  ftt  the  time^  intended  to  be  her  eeparate 
ood  her  hnabond  kone  her  money  to  be  need  in  making  a  partial 
pajmenti  he  doei  not^  nor  does  the  eommnnitj,  aoqoire  an  interest  in 
the  proporty  proportionate  to  the  moneys  so  loaned  by  him,  nor  to  any 
okhor  ozteBt.    He  is  simply  a  ereditor  ol  his  wife  to  the  amount  of  the 


HmBAVD  AKD  WiVB— Sbpabati  BBrix&  —  If  ft  wife  pnrohaBes  property, 
paying  tfaorefor  partly  out  ol  her  separate  estate  and  partly  with 
■Mm^ys  bonowed  eo  the  faith  of  her  eziBting  property,  and  secured  by 
m  mortgage  thereon.  In  which  and  the  note  which  it  is  given  to  secure 
the  husband  also  Joins^  the  whole  purohase  is  her  separate  estate. 

HoBBAn  An  WiiB— Sbpabatb  Estati.  ^  Where  property  is  purchased 
am  the  separate  estate  of  a  married  woman,  and  intended,  at  the  time  of 
parehase^  both  by  her  and  her  husband,  to  be  hers,  the  fact  that  he  snb- 
•eqnentlyt  without  her  knowledge  or  consent^  paid  an  unpaid  balance  of 
the  purohase  piioe  eannot  prevent  the  entire  property  from  being  her 

HusBAHB  AKD  WoB  —  SlPABATi  Bbtasb.— When  the  queetion  of  the 
effect  of  a  oonv^yaaoe  to  a  married  woman  is  involved,  the  intention  of 
the  parties  is  of  paramount  importanoe;  and  if,  as  between  the  husband 
and  wife^  it  was  intended  to  vest  the  property  in  her  as  her  separate 
estate^  the  oonrts  will  respect  that  intention  and  declare  the  property  to 
be  hen^  though  but  for  such  intention  the  title  would  veet  in  the  oom- 
munity* 

L.  L.  Boons^  and  SwMaher  and  Brittt  for  the  appellant 
Capp$  and  Montgomery^  for  the  respondent. 

WoBKB,  J*  This  is  an  action  brought  by  a  wife  against 
her  husband  to  recover  upon  a  promissory  note,  and  for 
money  had  and  receiyed.  The  defendant  set  up  a  counter- 
claim for  money  loaned.  The  court  below  found  in  favor 
of  the  plaintiff  on  the  note,  and  for  a  part  of  the  amount 
claimed  by  her  for  money  had  and  received,  and  allowed  the 
defendant  a  part  of  his  counterclaim.  The  plaintiff  appeals 
on  the  judgment  roll.  There  is  no  controversy  as  to  the  cor- 
rectness of  the  finding  and  judgment  upon  the  note  and  the 
counterclaim.  The  contest  is  as  to  the  amount  allowed  the 
plaintiff  for  money  had  and  received.  The  real  matter  of 
controversy  is  as  to  the  character  of  certain  moneys  claimed 
by  the  wife,  whether  the  same  was  her  separate  estate  or  com* 
munity  property. 

The  facts,  as  disclosed  by  the  findings,  are  these,  in  sub* 
4Btance:  That  certain  real  estate  was  sold  to  the  plaintiff  ton 
44,760,  and  a  deed  therefor  executed  to  her;  that  it  was  the 
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intention  and  expectation  of  the  parties  that  the  considera- 
tion therefor  should  be  paid  by  the  plaintiff  out  of  her  sepa- 
rate estate,  and  that  thereupon  the  property  should  be  her 
separate  property;  that  on  the  day  said  real  estate  was  pur- 
chased, the  defendant  loaned  the  plaintiff  $600,  which  sum 
was  by  the  defendant,  at  the  instance  of  the  plaintiff,  paid  to 
the  party  who  conveyed  said  property  to  the  plaintiff,  and,  as 
a  part  of  the  consideration  therefor,  that  the  plaintiff  prom- 
ised to  repay  said  sum  to  defendant,  and  defendant  expected 
the  same  to  be  paid  out  of  her  separate  property;  that  the 
plaintiff  at  that  time  had  separate  property  of  the  value  of 
between  $7,200  and  $9,200;  that  upon  the  payment  of  said 
$600,  a  deed  for  the  property  was  delivered  in  escrow  till  the 
balance  of  the  purchase  price  should  be  paid;  that,  after- 
wards, the  plaintiff  paid  upon  the  property,  of  her  separate 
funds,  $2,000;  that  said  deed  contained  a  covenant  on  the 
part  of  the  plaintiff  to  pay  off  a  mortgage  standing  against 
said  property  for  $1,000;  that  plaintiff  and  defendant  bor- 
lowed  $3,000,  and  gave  their  joint  note  therefor,  and  joined 
in  a  mortgage  on  said  property  to  secure  the  payment  thereof; 
that  $2,000  of  said  sum  was  paid  to  the  plaintiff,  and  $1,000 
thereof  applied  to  the  payment  of  the  mortgage  for  that 
amount,  which  she  had  covenanted  to  pay;  that  the  balance 
of  the  consideration  for  the  property  purchased  by  the  plain- 
tiff, $1,150,  was  paid  by  the  defendant  out  of  his  own  sepa- 
rate estate,  without  the  request  or  knowledge  of  the  plaintiff, 
and  thereupon  the  deed  was  taken  out  of  escrow  and  recorded; 
that  afterwards  said  property  was  sold  for  $6,600.  The  pur- 
chaser assumed  the  three  thousand  dollars,  and  paid  the  bal- 
ance in  cash  at  divers  times  to  the  defendant,  no  part  of  which 
has  been  paid  to  the  plaintiff. 

The  question  presented  under  these  findings  is,  How  much 
of  the  money  thus  received,  and  not  paid  over  to  the  plaintiff, 
was  her  separate  estate?  and  how  much  of  it,  if  any,  was 
oommunity  property?  The  court  below  held,  as  a  conclusion 
of  law,  that  the  plaintiff  wrs  entitled  to  recover  of  the  defend- 
ant, on  account  of  the  moneys  thus  received,  and  not  paid 
over,  $933.33,  and,  as  against  this  sum,  allowed  the  defendant 
an  offset  of  $160  on  an  account  stated,  and  the  sum  of  $694.40 
for  money  loaned.  By  what  rule  of  law  or  what  process  of 
nasoning  the  court  found  that  for  three  thousand  five  bun- 
4ied  dollars,  collected  and  appropriated  by  the  defendant,  he 
was  only  bonnd  to  pay  less  than  one  third  of  that  sum,  we 
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are  not  ioibrmed  by  the  findings  and  eonclasions  of  law.  We 
BQppoa»y  however,  that  the  court  came  to  the  concluaion  that 
all  of  the  money  realised  by  the  defendant  from  the  land  pur- 
chased by  the  plaintiff  was  community  property,  except  what 
was  actually  paid  by  her  therefor  out  of  her  separate  prop- 
erty, and  the  proportionate  increase  in  the  value  of  the  land 
at  the  time  it  was  sold  by  her.  The  position  taken  by  the  re- 
spondent in  this  court  is,  that  as  to  the  six  hundred  dollars 
loaned  to  the  plaintiff  by  the  defendant  to  make  the  first  pay- 
ment, they  were  dealing  with  each  other  in  a  fiduciary  capa- 
city, and  as  she  gave  no  mortgage  on  the  property  to  secure 
its  repayment,  it  was,  in  effect,  a  payment  made  by  the  de- 
fendant on  the  land,  and  gave  him  an  interest  therein  to  that 
extent  But  it  must  be  remembered  that  this  is  a  question 
wholly  between  the  husband  and  wife;  that  the  court  finds 
that  he  loaned  her  the  money,  to  be  repaid  out  of  her  separate 
estate;  and  that  such  was  the  intention  of  the  parties.  The 
effect  of  the  resp<K>dent's  positioii  is  to  convert  this  loan  of 
money  by  the  defendant  into  an  investment,  on  his  individual 
account,  in  real  estate,  against  the  express  understanding  and 
intention  of  the  parties.  It  is,  in  effect,  to  say  that  by  loan- 
ing to  the  wife  he  could  hold  her  liable  to  him  on  her  contract 
to  repay  him  the  money  loaned,  and  yet  hold  an  interest  in 
the  land  to  the  extent  of  such  loan,  with  the  right  to  sell  the 
Bame  without  her  consent;  or,  putting  it  differently,  the  loan 
of  the  defendant  to  his  wife  was  a  loan  to  himself,  in  spite  of 
their  agreement  to  the  contrary,  and  he  could  recover  from 
her  the  amount  loaned,  —  for  that  was  their  contract,  —  and 
yet  hold  an  interest  in  the  land  to  the  same  extent,  because, 
according  to  the  respondent's  contention,  that  was  the  legal 
effect  of  his  making  the  payment  without  taking  a  mortgage 
on  the  land  to  secure  its  repayment  Such  a  construction  of 
the  law  would  certainly  not  offer  great  inducements  for  a  mar- 
ried woman  to  call  upon  her  husband  for  aid  where  her  sepap 
ntte  property  was  in  danger. 

The  case  of  Schuyler  v.  Broughlony  70  Cal.  282,  gives  some 
eonntenance  to  the  respondent's  claim,  to  the  extent  that  it  is 
there  held  that  money  borrowed  by  a  married  woman  to  in- 
Test  in  real  estate,  during  her  marriage,  is  community  prop- 
erty, unless  it  be  borrowed  by  her  upon  the  faith  of  her 
existing  separate  property,  tohieh  $h$  mortgages  cr  pledgee  ae 
HcnrUyfwr  iie  payment^  or  agaitut  which  her  eotUraet  may  be  en- 
f9reed.    That  part  of  the  doctrine  announced  in  the  oase  cited 
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whicb  appears  in  Italics  may  well  be  doubted,  but,  in  anj 
event,  we  are  not  Inclined  to  apply  it  to  a  case  of  this  kind, 
where  the  question  arises  between  the  husband,  wbo  made  the 
loan,  and  the  wife,  who  received  it,  and  where  such  a  construo- 
tion  of  the  contract  between  them  would  defeat  the  intention 
of  the  only  persons  who  were  parties  to  the  transaction,  and 
who  alone  can  be  affected  by  a  decision  of  the  question.  The 
parties  dealt  with  each  other  as  if  they  were  unmarried. 
There  was  no  intention  that  the  husband  should,  by  virtue  of 
the  payment  made  by  him,  become  a  part  owner  in  the  land. 
The  intention  was,  that  it  should  be  her  separate  property, 
and  so  it  must  be  held  to  be:  Schuler  v,  Saving$  &  L.  Society ^ 
64  Cal.  397;  Taylor  v.  Opperman,  79  Cal.  468. 

As  to  the  two  thousand  dollars  paid  by  the  wife  out  of  her 
separate  estate,  there  can  be  no  question  as  to  her  having  a 
separate  estate  in  the  land  to  that  extent.  Up  to  the  time, 
therefore,  that  the  three  thousand  dollars  was  borrowed,  the 
money  invested  in  the  property  was  her  separate  estate,  and 
the  defendant  had  no  interest  in  it.  This  being  so,  the  money 
borrowed  was  borrowed  **  on  the  faith  of  her  existing  separate 
property,  and  secured  by  mortgage/'  and  even  under  the  strict 
rule  laid  down  in  Schuyler  v.  BroughUm^  70  Cal.  282,  the  money 
thus  realized  became  her  separate  property,  and  the  one  thou- 
sand dollars  used  to  pay  off  and  satisfy  the  mortgage  standing 
against  the  property  gave  her  a  further  separate  estate  therein 
to  that  extent.  The  fact  that  the  defendant  joined  in  the  note 
and  mortgage  given  to  secure  the  repayment  of  the  money 
borrowed  does  not  affect  the  question.  The  real  security  was 
her  separate  property;  the  one  thousand  dollars  was  invested 
in  the  property,  and  the  balance  of  the  money  went  to  her,  and 
was  legally  hers:  Martin  v.  Martin^  62  Cal.  286;  Beaudry  v. 
Felch^  47  Cal.  183.  It  is  equally  clear  to  us  that  the  amount 
of  $1,150,  paid  by  the  defendant  as  the  balance  due  on  the 
property  out  of  his  own  separate  funds,  accrued  to  the  interest 
of  the  plaintiff  in  the  land.  Up  to  that  time,  the  land  was 
wholly  her  separate  estate.  It  was  the  intention  and  under- 
standing of  the  parties  that  she  should  pay  for  the  property 
out  of  her  separate  estate.  The  husband  could  not,  by  volun- 
tarily paying  the  balance  due  on  the -property,  convert  it  into 
community  property  to  that  extent.  His  payment,  being 
voluntary,  and  without  her  knowledge  or  consent,  could  give 
him  no  right  or  interest  in  the  property,  or  change  it  from 
separate  to  community  property:  Morgan  v.  Lonee^  80  Cal.  817. 
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To  giTe  it  each  an  effect  would  be  to  violate  the  express  un- 
derstanding and  intention  of  the  parties,  and  hold  the  plain- 
tiff liable  for  an  obligation  which  she  never  incurred.  This 
we  cannot  do:  MauU<m  v.  £oux,  52  Cal.  83;  Curii$  t.  Parhs^ 
66  Cal.  106.  It  must  rather  be  presumed  that  it  was  the  in- 
tention of  the  husband  to  advance  the  money  paid  for  the 
benefit  of  the  wife's  separate  estate,  and  that  it  was  intended 
to  accrue  to  her  benefit:  Peck  v.  Brummagimf  31  Cal.  441;  89 
Am.  Dec.  195;  Swain  v.  Duane^  48  Cal.  858.  In  dealings  of 
this  kind,  the  intention  of  the  parties  is  of  paramount  import 
tance,  where  the  question  as  to  the  effect  of  a  conveyance  of 
real  estate  arises  as  between  themselves;  and  where  it  appears 
that  a  conveyance  to  the  wife  was  intended,  as  between  the 
husband  and  wife,  to  vest  the  title  to  the  property  in  her  as 
her  separate  estate,  the  courts  will  respect  the  intention  of  the 
parties,  and,  as  between  themselves,  uphold  her  title  to  the 
property,  although  the  legal  effect  of  the  purchase  and  convey- 
ance would,  independent  of  such  intention,  vest  the  title  in  the 
community:  Wood$  v.  Whitneyj  42  Cal.  358;  Peck  v.  Brummo)' 
gim^  81  CaL  441;  89  Am.  Dec.  195;  Higgina  v.  HigginBj  46  CaL 
263;  2  Devlin  on  Deeds,  sees.  1168,  1169.  For  these  reasons, 
we  are  constrained  to  hold  that  the  whole  of  this  property  was 
the  separate  estate  of  the  plaintiff,  that  the  whole  of  the  pur^ 
chase-money  realized  from  its  sale  belonged  to  her,  and  that 
she  was  entitled  to  recover  the  full  amount  thereof  collected 
by  the  defendant  and  converted  to  his  own  use. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
modify  its  conclusions  of  law  in  conformity  to  this  opinion, 
and  render  judgment  in  favor  of  the  plaintiff  accordingly. 


HnsBABD  JJiB  Wm  —  Skpabatb  Estatk.  —  The  general  rule  is,  that 
property  aoqaired  during  marriage  is  presumed  to  belong  to  the  communityi 
MotHb  v.  BaaHngt^  70  Tex.  26;  8  Am.  St  Rep.  670;  Bardm  v.  Sparbi,  70 
Tttz.  489;  Hmrle^  ▼.  LoekeU,  72  Tex.  262;  Dooley  ▼.  MorUffomery,  72  Tex.  4.^; 
M^rgcm  t.  Xonc^  78  CaL  68;  Finn  v.  WUUamson,  76  Tex.  336;  Cosgrove  v. 
CredUan,  41  La.  Ann.  274;  bat  where  it  ia  established  condiuiyely  that  the 
property  was  purehaaed  with  the  separate  money  of  the  wife,  it  remains  her 
■eparata  property:  Love  ▼.  HoberUon,  7  Tex.  6;  66  Am.  Dea  41,  and  note; 
Tanre^  v.  Oamenmt  78  Tex.  688;  Von  Olahn  v.  Breiman,  81  Gal.  261;  Oag€ 
▼.  DowMift  79  GbL  140;  notwithstanding  the  hnaband  may  have  adranced 
money  to  make  payments  for  the  wifet  Morgem  v.  Lcne»,  80  Cal.  317.  The 
presumption  that  property  acquired  during  marriage  belongsi  to  the  oom- 
mnnity  may  be  overcome  by  showing  the  intention  of  the  hnsband  that  tha 
properly  eonveyed  to  hia  wife  ahonld  be  her  separate  property:  Note  to  Choit 
▼.  Bnaumd.  86  Am.  Dee.  640,  641;  UUmann  v.  Jatper,  70  Tex.  447.  What- 
ii  onee  shown  to  be  separate  property  remains  such  throagh  all  its  nm* 
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IkUioii^  and  lli«  proAto  thflreof  aoqiiira  tha  mow  bhanobars  Im  rt  Bauer,  79 
CU.  a04.  Sea  Aitta  ▼.  B0ck,  70  Tax.  7H  aiidP«<T.  BoOwa^^  70  Tax.  628^ 
lar  inatanoea  of  property,  aoqvirad  and  held  by  tha  wife  daring  marriage^ 
which  waa  her  aeparate  property,  not  oommnni^. 

No  particalar  worda  are  neoeaaary  to  create  a  aeparate  aatafta  in  •  marriad 
woman;  it  being  neoeaaary  only  that  an  intention  to  Teat  the  property  in  tlia 
wife  to  the  exolnaion  of  her  hnaband  ahaU  be  appaiesti  Bamk  ^  LmdnSk  ▼• 
iSHra^,  84  Ey.  666|  Nokmd  ▼•  O^amben,  84  Ky.  616b 


In  tee  Matter  of  thb  Estatb  of  Onlbdohio 

Ortiz,  Dbobasbd; 

PS  OAUrOBHll,  808.] 

Oomiiiof  OF  Lawb^Ebtatss  ov  Dxoxdbnts— LiiBiLnr  ov  Ezbocftok 
VOB  AflSRB  nr  a  FbiuaoN  Covvtby,  —  If  an  exeeator  in  thia  atate  ia 
alao  ancillary  adminiatrator  in  i^  foreign  oonntry,  and,  aa  aaoh,  baa 
within  hie  control  penonal  aaseta  in  anch  coontry,  which  he  refnaea  or 
willfully  neglecta  to  bring  into  thia,  he  may  be  charged  therewith  in  the 
settlement  of  hie  aooonnta  in  this  atate. 

OoNTLior  ov  Lawb.  —It  IB  thb  Duty  ov  a  Domioiliabt  Ruuu'WB  to 
gather  in  and  aooonnt  for  foreign  aaseta  of  his  testator,  to  the  extent  of 
his  ability  to  do  ao,  and  the  conrt  of  the  domicile  may  compel  him  to  ac- 
count for  hia  willful  neglect  to  perform  each  doty. 

ObxFLiOT  OF  Laws.  — If  thb  Estatb  of  a  Dbobdbnt  is  Sttuatb.  nr  Two  ok 
MoBB  Countrixs,  and  hia  ezecntor  inenra  ezpenaes  of  adminialration, 
they  should  be  paid  ont  of  that  part  of  the  estate  in  the  administration 
of  which  they  were  incurred,  and  not  ont  of  the  part  of  tha  eitate  aitn* 
ated  in  another  country. 

Thomas  L  Bergin^  and  SuUivan  and  SuUivanf  for  the  appel« 
lant 

Smithj  Wrightj  and  Pomeroyj  and  John  A.  Wright^  for  the 
respondents. 

Vanclibf,  C.  This  is  an  appeal  by  the  executor  of  said 
estate,  Vicente  Cagigal  Pezuela,  from  an^order  of  the  superior 
conrt  of  the  city  and  county  of  San  Francisco  settling  his 
final  accounts.  The  deceased,  a  native  of  Spain,  died  in 
Spain  on  the  fifth  day  of  April,  1887,  leaving  a  will  executed 
in  Spain  according  to  the  laws  of  that  kingdom,  and  also  in 
compliance  with  the  laws  of  this  state.  At  the  time  of  hia 
death  he  was  a  resident  of  the  city  and  county  of  San  Fran- 
cisco, in  this  state,  where  he  left  property  of  the  value  of  about 
ninety-seven  thousand  eight  hundred  dollars.  He  also  left 
personal  property  in  Spain  oS  the  value  of  about  fifteen  thou- 
sand dollars,  and  one  half  of  a  house  and  lot,  and  alao  left 
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property  in  Mexico.  The  will  disposed  of  all  his  property  to 
his  seven  children  and  four  grandchildren,  and  api>ointed  the 
appellant  (who  was  his  son-in-law,  and  a  native  and  resident 
of  Spain)  executor,  without  bond  or  other  security  for  the 
performance  of  the  trust.  There  was  no  evidence  of  the  laws 
of  Spain,  except  the  testimony  of  the  appellant,  who  said  he 
was  not  a  Spanish  lawyer,  but  testified  that  no  other  letters 
testamentary  than  a  duly  authenticated  copy  of  the  will  were 
required  by  the  laws  of  Spain  to  authorize  him  to  administer 
the  Spanish  assets  of  the  estate,  although  he  would  be  required 
to  render  a  final  account  to  a  Spanish  tribunal,  in  order  to  be 
discharged  from  his  trust.  The  will  authorizes  the  executor 
to  take  possession  of  all  kinds  of  property,  credits,  claims,  and 
shares;  to  liquidate  all  accounts,  and  to  approve  them  or  not, 
at  h»  sees  fit;  to  claim,  receive,  collect,  or  pay  whatsoever 
shall  be  owing  the  estate,  or  due  by  the  same,  of  any  nature 
whatsoever,  wheresoever  situated,  ^ving  and  signing  therefor 
the  proper  vouchers;  to  compound  or  settle  differences  which 
may  arise,  or  submit  them  to  friendly  arbitration;  to  sell  or 
exchange  what  may  be  deemed  absolutely  necessary,  receiv- 
ing the  consideration  therefor,  and  when  exchanging,  to  make 
up  any  difference.  In  all  matters  in  which  the  executor  can- 
not personally  act,  he  may  give  power  of  attorney,  general  or 
special,  *'  with  power  of  revocation  and  appointment  of  new 
attorneys  in  fact,  and  to  the  formation  of  an  inventory,  ap- 
praisement, accounts,  and  partition,  carr3ring  out  said  changes 
by  themselves,  without  submitting  or  reporting  the  same  to 
any  tribunal  of  justice,  this  being  expressly  prohibited";  bas- 
ing said  prohibition  on  his  confidence  that  his  executor  will 
do  nothing  but  what  is  just. 

The  appellant  accepted  the  trust;  and  having  received 
from  the  proi>er  officers  of  Spain  duly  authenticated  copies  of 
the  will,  and  a  proper  certificate  of  the  death  of  the  testator, 
he  proceeded  immediately  to  ooUeet  and  take  possession  of  all 
that  part  of  the  assets  of  the  estate  which  were  then  in  Spain, 
and  converted  all  the  personal  prox)erty  into  money.  He  then, 
with  his  family,  removed  to  this  state,  for  the  purpose  of  re- 
siding here  while  administering  the  California  assets.  He 
arrived  in  California  in  June,  1887,  and  on  the  twenty-second 
day  of  that  month  filed  in  the  office  of  the  clerk  of  the  superior 
court  of  the  city  and  county  of  San  Francisco  an  authenti- 
cated copy  of  the  will,  which  was  afterwards  admitted  to  pro- 
bate by  that  court,  and  the  appellant  was  appointed  executor, 
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Bod  he  qualified  to  act  as  such  on  the  twenty-sixth  day  of 
Beptemher,  1887. 

Thus  he  became  the  domiciliary  executor  of  the  will,  and 
at  the  same  time  was  iuvested  with  the  character  of  ancillary 
executor  of  the  assets  in  Spain.  On  October  17,  1887,  in 
obedience  to  section  1443  of  the  Code  of  Civil  Procedure,  he 
filed  an  inventory  of  all  the  property  of  the  estate,  including 
that  situate  in  Spain*  On  February  18,  1889,  the  appellant 
filed  his  final  account,  in  which  he  failed  to  charge  himself 
with  the  assets  in  Spain,  and  prayed  that  the  account  be  settled 
and  allowed,  and  that  Uie  residue  of  the  estate  be  distributed. 
In  due  time,  two  of  the  devisees  and  legatees  named  in  the 
will  filed  objections  to  the  account,  on  several  grounds,  but 
principally  on  the  ground  that  the  executor  had  failed  to 
charge  himself  with  the  assets  of  which  he,  in  his  character  of 
ancillary  administrator,  took  possession  in  Spain.  It  appears 
that  all  the  devisees  resided  in  California  and  Mexico,  and 
that  all  were  represented  in  the  proceedings  in  the  superior 
court.  After  hearing  the  contest,  the  court  charged  the  exec- 
utor with  19,847.29,  which  it  found  to  be  the  residuum  of  the 
Spanish  assets  after  deducting  all  proper  demands  and  charges 
against  the  estate  in  Spain.  The  court  also  disallowed  three 
small  charges  of  the  executor  for  traveling  expenses  from  San 
Francisco  to  the  city  of  Hermosillo,  in  Mexico,  amounting  to 
1315. 

1.  Counsel  for  appellant  contended  that  the  court  erred 
in  charging  the  executor  with  the  residuum  of  the  Spanish 
assets,  for  the  alleged  reason  that  the  administration  of  those 
assets  had  not  been  closed  in  Spain.  This  presents  the  prin- 
cipal question,  and  the  only  question  of  any  difiSculty  to  be 
decided.  The  evidence  of  the  facts  upoh  which  the  court 
acted  consists  of  the  will,  petitions  and  inventories  filed  by  the 
executor,  and  his  testimony  at  the  trial  and  on  a  former 
occasion.  The  executor  was  examined  and  cross-examined  at 
great  length,  and  it  is  impracticable  to  epitomize  his  testimony 
by  stating  the  mere  substance  of  it  so  as  to  show  its  full  efiect 
and  bearing  upon  his  motives  and  intention. 

I  think,  however,  that  his  testimony,  in  connection  with 
the  documentary  evidence,  substantially  tends  to  prove  and 
is  sufficient  to  justify  findings  of  the  following  facts:  1.  That 
the  residuum  of  the  assets  in  Spain  had  been  under  his  ao- 
tive  control,  and  at  his  disposal,  as  the  domiciliary  executor, 
during  the  term  of  at  least  six  months  before  he  filed  his 
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final  Bccounty  though  not  actually  separated  firom  that  part 
of  Buch  asaeta  which  maj  have  been  necessary  to  discharge 
the  demands  against  the  estate  in  Spain  and  the  expenses 
of  administration  there,  which,  however,  could  not  have  ex- 
ceeded the  value  of  the  assets  left  in  his  hands,  in  his  char* 
acter  of  ancillary  executor,  for  the  purpose  of  paying  such 
demands  and  expenses;  2.  That  he  could  have  had  the  re- 
sidunm  with  which  he  was  charged  transferred  to  him  in  this 
state  at  any  time  within  six  months  before  the  filing  of  his 
final  account,  by  simply  drawing  for  it  upon  his  brother, 
whom  he  had  authorized  to  act  for  him  in  all  matters  pertain* 
ing  to  the  estate  in  Spain,  and  who  had  on  deposit  in  a 
bank  there,  subject  to  appellant's  order,  proceeds  of  the  estate 
in  Spain,  amounting  to  fifteen  thousand  dollars;  8.  That  with 
ordinary  diligence  in  the  discharge  of  the  duties  of  his  trust, 
the  appellant  might  have  had  the  administration  of  the  estate 
in  Spain  closed,  and  the  residuum  thereof  transferred  to  him 
in  this  state,  before  he  filed  his  final  account,  but  that  he  will* 
fiiUy  refused  to  have  this  done,  intending  not  to  account  for  or 
to  distribute  that  residuum  in  this  state,  but  to  account  for 
and  distribute  it,  if  at  all,  in  Spain. 

It  is  strenuously  contended  that  the  lower  court  assumed 
jurisdiction  over  the  appellant  and  dealt  with  him  in  his 
character  of  ancillary  executor  on  the  estate  in  Spain,  and  not 
merely  as  domiciliary  executor;  but  I  think  this  is  a  mistake. 
The  court  dealt  with  him  only  as  the  principal  domiciliary 
executor,  and  only  held  him  responsible  for  what  he  should 
have  charged  himself  with  in  his  final  account  here.  Upon 
the  facts  which  the  court  was  justified  in  finding,  the  case 
against  him  appears  to  be  quite  as  strong  as  it  would  have 
been  if  his  brother  had  been  the  ancillary  executor  of  the 
estate  in  Spain,  and  he  had  willfully  refused  or  neglected  to 
procure  a  transfer  of  the  residuum  from  his  brother,  as  such 
foreign  executor,  to  himself,  knowing  that,  with  ordinary  dili- 
gence, or  by  mere  demand,  he  could  do  so.  There  is  no  com- 
plaint that  he  was  charged  with  more  than  what  would  neces- 
sarily be  the  residuum  after  satisfying  all  lawful  demands  in 
Spain;  nor  is  any  reason  suggested  why,  upon  the  settlement 
of  his  final  account  in  Spain,  the  Spanish  tribunal  will  credit 
him  with  aU  that  he  has  been  required  to  account  for  and  dis- 
tribute in  this  state.  There  is  no  question  here  as  to  the  estate 
in  Mexico.  For  aught  that  appears,  that  portion  of  the  estate 
has  been  administered  and  distributed  to  the  satisfaction  of  all 
concerned. 
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I  think  the  law  applicable  to  the  facte  ia  correctly  stated  b  j 
Profeoeor  Schooler  in  hie  late  treattee  on  execntore  and  ad- 
ministraton  (2d  ed.,  1889,  eee.  175),  ae  follows:  — 

^  The  earlier  rule,  frequently  asserted  in  England,  in  one 
loose  form  or  another,  is,  that  assets  in  any  part  of  the  world 
shall  be  assets  for  which  the  domestic  executor  or  adminis- 
trator is  chargeable;  the  practical  effect  being  to  enjoin  upon 
the  principal  personal  representative  the  duty  of  procuring,  so 
far  as  foreign  law  and  the  peculiar  circumstances  will  permit, 
personal  assets  wherever  situated,  realizing  the  bulk  of  the 
estate  of  his  decedent  as  best  he  may,  gathering  in  the  prop- 
erty as  one  who  represents  the  whole  fortune,  and  having 
gathered  it,  account  to  those  interested  accordingly. 

^  Some  of  the  judicial  expressions  on  this  point,  to  be  sure, 
import  too  onerous  a  responsibility  on  the  representative's 
part;  and  Mr.  Justice  Story  has  pointed  out  the  fallacy  of 
holding  a  domestic  executor  or  administrator  answerable  for 
foreign  property,  which  it  is  admitted  that  he  can  neither  col^ 
lect  nor  sue  upon,  nor  compel  its  payment  or  delivery  to  him- 
self, by  virtue  of  his  domestic  appointment,  —  foreign  property, 
we  may  add,  of  whose  existence,  or  of  the  grant  of  foreign  ad- 
ministration for  realizing  it  as  assets,  he  may  be  quite  un- 
aware. And  yet,  to  let  external  assets  knowingly  escape  his 
control,  and  be  lost  to  the  estate,  when  with  reasonable  dili- 
gence they  might  have  been  procured,  seems  a  plain  derelic* 
tion  of  duty  in  the  principal  or  domiciliary  representative, 
whose  function,  as  rightly  understood,  is  to  grasp  the  whole 
fortune,  as  the  decedent  did  during  his  life,  save  so  far  as  the 
obstructive  law  of  foreign  aitxiSj  or  the  limitations  of  his  own 
appointment,  may  restrain  him. 

"  If,  therefore,  assets  cannot  be  collected  and  realized  for  the  - 
benefit  of  the  estate  without  a  foreign  ancillary  appointment, 
the  executor  or  administrator  of  the  decedent's  last  domicile 
ought,  so  far  as  may  be  consistent  with  his  information,  the 
means  of  the  estate  at  his  disposal,  and  the  exercise  of  a  sound 
discretion,  to  see  that  foreign  letters  are  taken  out,  and  that 
those  assets  are  collected  and  realized,  and  the  surplus  trans- 
mitted to  him.  If,  as  frequently  hapx)enB,  the  domestic  rep- 
resentative may  collect  and  realize  such  property  in  the 
domestic  jurisdiction,  as  by  selling  negotiable  bonds,  bills, 
notes,  or  other  securities,  payable  abroad,  or  by  delivering  bills 
of  lading  or  other  documents  of  title  (indorsing  or  assigning 
by  acts  of  his  own,  which  would  be  recognized  in  conferring 


Nov.  1890.J  In  rb  Obtiz.  49 

the  substantial  title  in  such  foreign  jurisdiction),  or  otherwise, 
by  effectually  transferring  property  of  a  chattel  nature  situ- 
ated or  payable  elsewhere,  which  is  capable,  nevertheless,  of 
being  transferred  by  acts  done  in  the  domestic  jurisdiction,  he 
should  be  held  accountable  for  due  diligence  as  to  such  net 
assets;  and  so,  too,  he  may  enforce  the  demand  against  the 
debtor,  without  resort  to  the  foreign  jurisdiction.  If,  however, 
foreign  letters  and  an  ancillary  appointment  at  the  situs  be 
needful  or  prudent  in  order  to  make  title,  and  to  collect  and 
realize  such  assets,  the  principal  representative  should  per- 
form the  ancillary  trust,  or  have  another  perform  it,  observing 
due  diligence  and  fidelity,  according  as  the  laws  of  the  foreign 
jurisdiction  may  permit  of  such  a  course;  and  if,  in  accord- 
ance with  those  foreign  laws,  a  surplus  be  transmitted  to  the 
principal  and  domiciliary  representative,  or  otherwise  trans- 
ferred, so  as  to  be  held  by  him  in  such  capacity  for  payment 
and  distribution,  he  will  become  liable  for  it  accordingly. 

"  Whether,  then,  the  principal  or  domiciliary  representative 
be  required,  pro  forma^  or  not,  to  include  in  his  inventory  as- 
sets which  come  to  his  knowledge,  either  situate  in  the  state 
or  country  of  principal  and  domiciliary -jurisdiction,  or  out  of 
it,  his  liability  as  to  assets  of  the  latter  sort  depends  some- 
what upon  his  means  of  procuring  them,  and  the  fact  of  an 
ancillary  administration  in  the  situs  of  such  assets.  In  any 
case,  he  is  bound  to  take  reasonable  means,  under  the  circum- 
stances, for  collecting  and  realizing  the  assets  out  of  his  juris- 
diction; nor  is  his  liability  a  fixed,  absolute  one,  but  depend- 
ent upon  his  conduct,  and  it  is  getting  the  foreign  assets  into 
his  active  control  that  makes  a  domestic  representative  charge- 
able as  for  the  property  or  its  proceeds,  rather  than  upon  the 
duty  of  pursuing  and  recovering  such  assets.  If  assets  situ- 
ated in  another  jurisdiction  come  into  the  possession  of  the 
executor  or  administrator  in  the  domiciliary  jurisdiction,  by  a 
voluntary  payment  or  delivery  to  him,  without  administration 
there,  it  follows  that  he  should  account  for  them  in  the  domi- 
ciliary jurisdiction  whose  letters  were  the  recognized  creden- 
tials in  the  case.  And  it  is  held  in  several  American  cases, 
consistently  with  this  rule,  that,  no  conflicting  grant  of  au- 
thority appearing,  the  domiciliary  appointee  of  another  state 
may  take  charge  of  and  control  personal  property  of  the  de- 
ceased in  the  state  of  its  situs.^^  See  also  Wilkins  v.  Ellett^  9 
WalL  741,  and  Van  Bokkel^n  v.  Cook,  5  Saw.  589. 

The  authorities  cited  by  appellant's  counsel  seem  not  incon- 
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■latent  with  the  above  extract  fix>in  Professor  Sohoalei's  work. 
None  of  them  denies  the  duty  of  the  domiciliary  oxecutor  to 
gather  in  an  account  for  the  foreign  assets  to  the  extent  of  his 
conscious  ability  to  do  so,  nor  the  consequent  and  correspond- 
ing authority  of  the  court  of  the  domicile  to  compel  him  to 
account  for  willful  neglect  to  perform  such  duty.  All  the  au* 
thorities  agree  that  the  residuum  of  the  foreign  assets  must 
finally  be  collected  and  distributed  by  the  domiciliary  execu- 
tor. 

2.  As  to  the  disallowance  of  the  three  items  of  traveling  ex- 
penses, it  is  to  be  observed  that,  as  they  pertained  solely  to 
the  administration  of  the  estate  in  Mexico,  they  should  be 
paid  from  that  part  of  the  estate,  and  not  from  the  estate  in 
Califomia.  If  those  charged  may  be  allowed  here,  why  may 
not  all  the  expenses  of  administration,  both  in  Mexico  and 
Spain,  be  charged  to  the  Califomia  estate? 

I  think  the  order  appealed  from  should  be  affirmed* 

OiBsoN,  0.,  and  Hatnx,  0^  ooncurred. 

The  Court. — For  the  reasons  given  in  the  foregirfng  opinionf 
the  order  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 

SXBOOTOBS  AtTD  Al>imHWBATOB»  —  AVOnJ.AXT  ADMnmiBAVOB.  —For  tlM 

law  ntpeoting  anoilUry  adminiitraiioii,  wlier«lii  is  diaenaMd  th«  da^  of  the 
•ikoillary  adminiitrator  to  oolleot  MMts,  pay  dobto  and  ooiti  of  anoUlary  ad- 
miniatratioo,  and  diatribnto  proparlj  the  rendoe  in  hia  hand%  tee  aztendod 
■Ola  to  Ooodatt  ▼•  ManhaO,  36  Am.  Dee.  i83-49a  A  ooart  of  ehanoerj  maj 
•ompel  a  foreign  adminiatrator  or  exeontor  to  aoooont  for  tha  traat  fnnda 
fHiioh  h%  reoatTad  abroad  and  brought  with  him  into  thia  atatai  McNantarm 
V.  Dwfftr^  7  Paige,  88S;  t2  Am.  Dee.  eSS7,  and  note  68S^  OSSb 


[Lr  BanL] 

JaOKS   t;.   JOHNSTOV. 
ps  Oaufobkul,  mL\ 

■nouTiov^  TDmir ATioH  ov  Tm  tea  Inunie,  ni  VdaaoLosoBi  Sum.  — 
U  a  atatnta  limita  the  time  within  whieh  exeention  may  iisne  in  eaaee  fer 
tiie  reeorary  of  money  to  five  yeare  after  the  entry  of  Jndgmeot,  no 
exaoation  oan  iesna  after  that  time  nnder  a  deeree  foredoaing  a  mort- 
figai  thongh  it  ipeoiaUy  provides  that  no  judgment  shall  be  dooketa^i 
lor  any  defidenoy  shoald  the  prooeeds  of  the  sale  be  insnflioisBt  ta  pay 
the  amount  found  due. 
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T.  L  Bergint  and  OeU  and  MoreKome^  for  the  appellant 

R*  M.  F.  8oto^  and  Hermann  and  SotOj  for  the  respondent 

McFablamd,  J.  In  this  case,  an  action  was  brought  upon 
a  promissory  note  for  thirteen  t)undred  dollars,  and  interest 
and  a  mortgage  given  to  secure  it  Judgment  in  the  usual 
form  was  rendered  for  plaintiff  on  March  29,  1879,  except 
that,  bj  stipulation,  the  decree  provided  that  no  judgment 
should  be  docketed  for  any  deficiency  if  the  proceeds  of  the 
sale  should  fail  to  satisfy  the  amount  found  due.  On  April 
11,  1887|  more  than  eight  years  after  the  entry  of  the  judg* 
ment)  plaintiff  moved  the  court  in  due  form  to  direct  the  clerk 
to  issue  a  writ  of  execution  for  the  sale  of  the  mortgaged 
premises.  The  court  denied  the  motion,  and  from  the  order 
denying  the  motion  plaintiff  appeals.  The  only  question 
presented  is,  Can  an  execution  issue  on  a  judgment  foreclos- 
ing a  mortgage  given  to  secure  the  payment  of  money,  after 
five  years  from  the  date  of  the  rendition  of  the  judgment? 
The  general  rule,  under  section  681  of  the  code,  is  admitted 
to  be  that  an  execution  cannot  issue  after  five  years;  but  it  is 
contended  by  appellant  that,  under  section  686  of  the  Code  of 
Civil  Procedure,  which  provides  that  '*  in  all  cases  other  than 
for  the  recovery  of  money,  the  judgment  may  be  enforced  or 
carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry,  by  leave  of  court,  upon  motion,'^  the  oourt 
should  have  ordered  an  execution  in  the  case  at  bar.  This 
eontention,  however,  was  substantially  determined  against 
appellant  by  this  court  in  Dorland  v.  Hanson^  81  Cal.  202;  16 
Am  St  Rep.  44.  That  was  the  case  of  a  decree  foreclosing  a 
street  assessment,  and  the  court  decided  that  *' section  681 
must  be  held  to  apply  to  a  judgment  the  object,  purpose,  and 
effect  of  which  is  to  enforce  the  payment  of  money,  whether 
the  same  be  a  personal  judgment  against  the  party  in- 
debted, or  a  decree  foreclosing  a  lien  for  the  amount  due." 
This  rule  applies  even  more  strongly  to  the  case  of  a  note  and 
mortgage,  where  the  latter  is  given  to  secure  an  express  per- 
sonal promise  to  pay  money.  With  respect  to  the  sections  of 
the  code  in  question,  the  mortgage  is  a  mere  incident  to  the 
debt  The  cause  of  action  could  have  been  removed  at  any 
time  before  suit,  by  the  payment  of  the  amount  of  money  due, 
and  the  judgment  could  have  been  satisfied  in  the  same  man* 
oer.     We  are  asked  to  overrule  Dorland  v.  Hanton^  81  CaL 
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202,  16  Am.  St.  Rep.  44,  which  we  decline  to  da    The  court 
properly  refused  to  order  the  execution. 
Order  appealed  from  afSrmed. 


LmiTATiOM  — BzioiTTiOM. —  Sectiona  681  and  686  of  the  Code  of  OMl 
Phwednre  of  Oalifonii%  relaHng  to  the  time  within  which  execntions  may 
be  isroed  upon  judgmentii  are  oonstrned  in  (hrta  v.  Buperhr  Ckmri,  86  GaL 
f74k  oi*^  pw  7t;  J>aHamiT.  fftmtom,  81  OdL  902;  16  Am.  Si.  Bepw  44 
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rM  Calivobiiia«  806^] 

FBionaa  — Qbdme  Skitiho  asidb  Dxfault  and  a  JuDomav  nuaMom^ 

snpported  by  an  affidavit  of  meriti*  wiU  not  be  interfered  with  by  aa 
appellate  oonrt^  nnleei  it  was  made  without  jnriadiction  or  ii  an  abnae  of 
difloivtioii. 

BaBUTF  AND  Dmfutt.  —  AoT  OE  RROTUf  OT  A  DxpoTT  is  a  nnUity  nnloM 
done  in  the  name  and  by  the  anthority  of  the  sherifi 

Earu&H  ov  Sbbtiob  ov  Summons  signed  by  a  person  without  addmg  any 
ofiSoial  title  or  designation,  and  not  sworn  to,  is  a  nollitj,  and  cannot 
be  Tslidated  by  proving  that  he  was  in  fact  a  deputy  sheriflEl 

JUDOMINT  NT  DdATTUT    BnTKBXD   BT  A  OlSRK  IB  VOID    WHBN   he  is   no% 

aathoriasd  to  enter  it  by  statate,  as  where  he  acted  npoQ  a  retnm  of  the 
service  of  snmmons  not  sworn  to  nor  appearing  on  its  face  to  be  aa 
official  act. 

JmnsDiCTioN.  —  If  thb  Pboot  ov  Sbbyiob  ov  Pboobsb  n  not  Madb  ab 
BsQuntBD  BT  Law,  the  oonrt  acquires  no  jurisdiction  orer  the  perscm  of 
the  defendant  and  has  no  authority  to  render  judgment  against  him. 

FaAoncB.  —  Upon  Fiunq  an  Ambndbb  Complaint  in  a  suit  for  partitioiiy 
bringing  in  new  parties  under  an  allegation  that  they  have  or  claim  an 
Interest  in  the  subject-matter  of  the  suit,  all  defaults  previously  entered, 
based  upon  the  original  complaint^  must  be  regarded  as  vacated,  and  the 
amended  complaint  must  therefore  be  served  on  all  parties^  whetiier 
they  are  in  default  as  to  the  original  complaint  or  not. 

JvBiBDXonoN.  — Thb  Findino  oa  Eeoitai.  op  Dub  SEayiOB  of  Proobss  is 
BOl  conclusive  when  the  proof  of  service  is  a  part  of  the  judgment  roll, 
sad,  as  it  appears  in  such  roll,  is  not  sufficient  evidence  of  such  service^ 
as  where  it  is  not  sworn  to  nor  does  it  appear  to  be  oartified  by  any 
officer  as  his  aot. 

JusoMBNTS.  —  MonoN  vo  Vaoatb  a  Judgmknt  on  the  ground  that  it  is 
void  is  not  a  collateral  but  a  direct  attack. 

FaAOnoa  —  Rbvbbsal  of  a  Judombnt  in  PAimnoN,  so  far  as  it  affects 
plaintiff's  right  to  have  partition  of  certain  designated  tracts  of  land, 
tfaoni^  it  is  affirmed  in  all  other  respeots^  vacates  the  whole  judgment 
as  'to  those  tracts,  and  as  to  them  releases  all  the  parties  to  the  aotioa 
from  the  openCtion  thereof. 

JlTDOMBNT  BT  DbFAOLT  WHBN  THB  PbOOF  OF  THB  SbRTIOB  OF  SVMMONB  11 

Dbfboitvb  IB  Voxsb  Mkd  a  motion  to  vacate  it  cannot  be  successfully 
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redstad  hy  proying  that  the  smamoiM  was  in  fact  pioparly 

Sofih  proof  cannot  operata  by  nlation  to  maka  Talid  a  iadgayBmM  Toid 

whan  it  waa  anterad. 

Wieks  and  Ward^  for  the  appellant 

Howard  and  RobartSj  John  D.  Bieknetlf  and  Ftnlay9on  and 
Firdaysony  for  the  respondents. 

Fox,  J.  This  is  an  appeal  from  an  order  setting  aside  the 
default,  and  judgment  thereon,  entered  against  the  defendant 
Antonio  Maria  Lugo,  and  permitting  him  to  answer  in  the 
cause.  This  court  will  not  interfere  with  the  action  of  the 
eourt  below  in  making  such  an  order  as  that  appealed  from  in 
this  case,  where,  as  here,  it  appears  to  have  been  made  upon 
affidavit  of  merits,  unless  it  affirmatively  appears  that  the 
court  waa  without  jurisdiction  to  make,  or  abused  its  discre- 
tion in  making,  the  order.  The  action  was  for  partition  of 
several  parcels  of  land,  designated,  respectively,  as  A,  B,  G, 
D,  and  K  There  were  several  defendants  in  the  first  in« 
•tanoe,  and  by  amendment  subsequently  made,  several  others 
were  brought  in  as  defendants.  Respondent  Antonio  Ifaria 
Lugo  was  one  of  the  original  defendants,  and  plaintiff,  in  hia 
complaint,  which  has  never  been  amended  in  that  particular, 
avers  that  the  respondent  claims  some  segregated  interest  in 
that  portion  of  the  lands  sought  to  be  partitioned,  and  desig- 
nated as  tract  A,  the  exact  nature  and  extent  of  which  is  not 
accurately  known  to  plaintiff; .  and  in  another  and  prior  por- 
tion of  the  complaint  he  alleges  that  he  and  the  defendants 
named,  of  whom  the  respondent  is  one,  *'  hold  and  are  in  pos- 
session, and  are  the  owners  and  tenants  in  common,  as  here- 
after set  out,"  of  the  several  tracts  of  land  designated  as  above 
stated.  A  certificate  headed  '^  Office  of  the  sheriff,  Los  An- 
geles County,  California,"  and  dated  May  14, 1885,  is  indorsed 
upon  the  alias  summons,  reciting  that  the  respondent  was 
served,  by  delivering  to  him  a  true  copy  of  said  summons,  at 
the  county  of  Los  Angeles,  on  the  14th  of  April,  1885,  and  is 
signed  ^'  M.  G.  Aguirre."  This  is  not  made  as,  and  does  not 
purport  to  be,  an  affidavit  of  service.  Aguirre  was  not  the 
sheriff  of  the  county,  and  if  he  was  deputy  sheriff,  or  acting 
as  such,  as  is  now  claimed,  the  fact  is  entirely  immaterial. 
As  proof  of  service,  the  certificate  was  and  is  void.  "  The  act 
and  return  of  a  deputy  is  a  nullity,  unless  done  in  the  name 
and  by  the  authority  of  the  sheriff":  Joyce  v.  Joyce,  5  Cal. 
449;  Rowley  v.  Howard,  23  Cal.  403.     The  certificate  being  a 
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nallitj,  it  was  as  if  no  return  or  proof  of  service  had  been 
made.  There  was  therefore  no  authority  to  enter  the  default 
of  the  defendant.  The  clerk  in  entering  defiEiults  exercises  no 
judicial  fonctions,  but  acts  merely  in  a  ministerial  capacity, 
and  unless  he  confines  himself  strictly  within  the  statute,  his 
acts  can  haye  no  binding  force:  Wilhon  y.  CUavdand^  80  CaL 
198;  citing  Steam$  v.  Aguirrey  7  Cal.  443;  KeUy  t.  Van  Aua- 
tin,  17  Cal.  564;  Glidden  y.  Packard,  28  Cal.  651.  Before  de- 
fault can  be  regularly  taken  against  a  party,  there  must  be 
positiye  and  sufiScient  evidence  in  court  of  due  service,  and  no 
substantial  defect  in  that  respect  can  be  cured  by  subsequent 
knowledge  of  the  fact:  Johnson  v.  DMridge,  85  Mich.  436.  If 
proof  of  service  of  summons  is  not  made  as  required  by  law, 
the  court  acquires  no  jurisdiction  of  the  persons  of  defendants, 
and  has  no  authority  to  render  judgment  against  them.  Any 
judgment  rendered  is  therefore  invalid  and  void:  Lyon»  v. 
Cunninghaniy  66  Cal.  42,  and  cases  there  cited. 

The  default  of  this  respondent  was  entered  by  the  clerk 
June  17,  1885,  upon  no  other  proof  of  service  than  that  fur- 
nished by  this  certificate.  Subsequently  the  complaint  was 
amended,  but  it  does  not  appear  that  the  amended  complaint 
was  ever  served  upon  this  respondent  Such  service  is  re- 
quired by  section  472  of  the  Code  of  Civil  Procedure,  and 
without  it  no  judgment  by  default  could  be  entered  against 
him.  ''  The  right  to  answer  an  amended  pleading  is  one  of 
which  a  party  cannot  be  deprived,  even  after  entry  of  default 
against  him  on  the  original  pleading;  for  where  a  plaintiff 
amends  in  matter  of  substance  (and  in  an  action  of  partition, 
the  bringing  in  of  new  parties  alleging  that  they  have  or 
claim  an  interest  in  the  subject  of  partition  is  matter  of 
substance),  he,  in  effect,  opens  the  default  on  the  original 
pleading,  and  must  serve  his  amended  pleading  upon  all  the 
parties,  including  the  defaulting  defendant":  Thompson  y. 
Johnson,  60  Cal.  292.  Findings  were  filed  and  decree  entered 
January  29,  1886.  In  the  findings,  the  court  recites  the  fact 
that  certain  defendants,  among  them  this  respondent,  had 
been  duly  served  with  summons,  and  had  not  appeared,  and 
their  defaults  had  been  duly  and  regulary  taken  and  entered. 
Appellant  claims  that  by  reason  of  this  finding  the  judgment 
was  not  void,  but,  at  most,  simply  voidable,  and  that  it  can- 
not be  attacked  collaterally.  There  would  be  some  force  ki 
this  argument  if  a  finding  of  due  service  was  conclusive  proof 
of  the  fact  as  against  a  defendant  who  had  not  answered;  but 
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under  section  670  of  the  Code  of  Civil  Procedure,  sucb  a  find- 
ing is  not  concIuBive  as  against  the  evidence  required  to  be 
in,  and  when  found  in,  the  judgment  rolL  By  reference  to 
subdivision  1  of  that  section,  it  will  be  seen  that  if  the  com- 
plaint be  not  answered  by  any  defendant,  the  summons,  with 
the  proof  of  service  thereof,  must  be  made  a  part  of  the  judg- 
ment rolL  If  it  be  answered,  then  that  fact  is  sufficient  proof 
of  service  or  of  waiver.  In  this  case,  that  which  was  claimed 
to  be  proof  of  service  was  made  a  part  of  the  judgment  roll, 
and  comes  up  as  such  to  this  court.  As  we  have  seen,  the 
proof  is  a  nullity,  and  furnished  no  authority  for  entering  the 
default  of  the  defendant.  It  follows  that  the  judgment  en- 
tered thereon  was  invalid  and  void:  Lyon$  v.  Cunningham^  66 
Cal.  42.  Motion  to  vacate  a  judgment  on  the  ground  that  it 
is  void  is  not  a  collateral  but  a  direct  attack:  People  ▼.  Mtil- 
Ian,  66  CaL  896;  People  v.  Oreene,  74  CaL  400;  6  Am.  St.  Rep. 
44& 

But  it  is  claimed  that  the  court  has  no  power  to  vacate  a 
judgment  so  entered  upon  motion,  after  the  lapse  of  one  year. 
Even  if  this  were  true  (but  we  do  not  concede  that  it  is, 
where,  as  here,  the  judgment  is  void  on  the  face  of  the  record, 
and  the  authorities  cited  in  support  of  the  proposition  do  not 
sustain  it),  it  would  not  help  the  appellant  in  this  case;  for 
an  appeal  was  taken  by  the  plaintiff  from  the  judgment, 
which  we  have  so  far  been  considering,  and  the  same  was 
reversed,  so  tar  as  affected  the  right  of  plaintiff  to  have  parti- 
tion of  tracts  A,  D,  and  E,  and  affirmed  in  other  respects: 
Reinhart  v.  Lugo,  76  Cal.  689.    Tract  A  is  the  one  in  which 
the  complaint  admits  that  this  respondent  is,  or  claims  to  lie 
to  some  extent,  an  owner,  tenant  in  common,  and  in  posses- 
sion.   When  the  judgment  as  to  the  plaintiff's  rights  to  par- 
tition in  this  tract  was  reversed,  it  vacated  and  set  aside  the 
whole  judgment  as  to  the  tract,  for  a  judgment  in  partition 
cannot  be  piecemeal;  and  as  to  that  tract,  it  was  as  if  no 
judgment  had  been  entered.    The  court  below  correctly  so 
understood  it,  and  when  the  case  was  tried  again,  again 
passed  upon  and  determined  the  rights  of  all  parties,  includ- 
ing those  of  this  respondent,  in  the  tract.    Again  it  acted,  as 
before,  upon  the  default  of  this  respondent,  evidenced  and 
entered  as  before;  and,  as  a  consequence,  its  judgment,  like 
the  first,  was,  as  against  this  respondent, ''  invalid  and  void.'' 
This  judgment  was  entered  February  12,  1889,  and  it  was 
the  only  judgment  standing  against  the  respondent  in  the 
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case,  so  far  as  related  to  tracts  A,  D,  and  E.  Notice  of  motion 
to  vacate  it  was  given  July  8,  1889,  to  be  heard  on  the  15th 
of  the  same  month,  and  was  determined  on  the  16th  of  Sep- 
tember, 1889;  so  that,  even  according  to  appellant's  own 
theory,  it  was  not  too  late. 

But  it  is  claimed  that  the  oourt  ought  not  to  have  vacated 
the  judgment,  because  at  the  hearing  appellant  made  proof 
of  the  fact  of  service  of  summons  at  the  time  mentioned  in 
the  certificate  above  referred  to.  That  would  not  justify  the 
court  in  refusing  to  vacate  the  judgment  The  default  and 
judgment  were  void,  not  because  there  was  no  service,  but 
because  there  was,  at  the  time  of  entering  the  same,  no  proof 
of  service.  This  new  proof  might  have  been  sufBcient  to 
have  authorised  the  court,  at  any  time  after  it  was  made,  if 
the  defendant  had  not  answered,  or  had  leave  to  answer,  to 
enter  a  valid  default^  and  thereupon  to  proceed  to  a  valid 
judgment,  but  it  would  not  operate,  by  relation,  to  make  that 
valid  which,  when  entered,  was  void. 

In  any  view  we  take  of  the  case,  it  does  not  appear  that 
the  court  was  without  jurisdiction  to  make  the  order  appealed 
from,  and  there  being  a  sufficient  affidavit  of  merits,  it  does 
not  appear  that  there  was  any  abuse  of  discretion* 

Order  affirmed.  

TuK  OPSNINO  STATBMBNT  in  the  foregoing  decision,  that  wben  an  order 
has  been  made  setting  aside  a  default  and  permitting  an  answer  to  be  filed, 
the  appellate  oonrt  will  not  interfere  with  it  nnless  made  without  jurisdic- 
tion, except  where  it  is  a  manifest  abuse  of  disoretion  of  tho  trial  court,  is 
nnquestionably  correct,  and  the  case  might  have  been  disposed  of  by  that 
statement  without  expressing  an  opinion  upon  the  other  matters  to  whioh 
the  court  referred. 

The  balance  of  the  opinion  contains  a  remarkable  statement  eonoeming  the 
jurisdiction  of  courts,  and  we  know  not  whether  to  attribato  it  to  a  tempo- 
rary suspension  of  the  faonlly  of  memory  on  the  part  of  tho  oonr^  or  to  its 
desire  to  otrermle  numerous  well-considered  cases  without  ozhibiting  any 
knowledge  of  their  existence.  The  court  declares,  in  effect^  that  it  is  not  the 
service  of  process  whioh  gives  courts  jurisdictimi,  but  the  proof  of  such  ser- 
vice; that  if  the  proof  li  defectiTC^  it  is  immaterial  that  tho  serrioe  was  per- 
fect; and  the  proof  being  imperfect,  there  is  no  way  ia  whioh  tho  judgment 
can  be  sustained  by  showing  the  faots  regarding  the  aervioe  of  proceas  as 
they  really  existed  when  it  was  entered.  The  very  reverse  of  this  we  ap- 
prehend to  be  the  law.  It  is  the  fact  of  the  service  of  process  which  confers 
jurisdiction,  and  it  ia  a  familiar  practice  in  California,  as  well  as  elsewhere, 
when  the  proof  of  such  service  is  absent  or  defective,  to  permit  it  to  be 
amended  or  supplied.  The  court  here  says  the  proof,  when  so  amended  or 
supplied*  "would  not  operate,  by  relation,  to  make  that  valid  which,  when  en- 
tered, was  void."  True,  it  cannot  make  valid  that  which  was  void.  Bat 
If  the  process  was  served^  the  judgment  never  was  void.     The  object  of  sup- 
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plying  and  amending  proof  of  isrfioe  of  proceas,Jb  not  to  make  Toid  TalU^ 
bat  to  make  valid  valid;  or  in  other  wordily  it  is  to  ehow  the  true  eharaotar 
of  tho  Judgment;  that  it  ia  not  and  noYer  was  void,  as  might  be  inferred  in 
the  abeenee  of  proof  of  the  aerrioe^  bat  is  and  orw  haa  been  valid. 

To  auypurt  Jndgments  entered  nponinsnffioient  proof  of  serrioa  of  prossM, 
or  withont  the  proof  of  sndh  aenrioe  appearing  in  the  record,  oonrta  hava 
■nifonnly  permitted  sneh  proof  to  be  amended  or  snpplied,  not  for  the  pnr- 
poee  of  anthoriang  them  to  enter  new  jndgments  based  npon  snoh  proof,  bat 
to  show  tiutt  Jttdgmenta  preriooaly  entered  were  not  entored  withont  Jnxia- 
diotion,  and  are  not  and  never  were  voids  AUimm  ▼.  nomia^  78  OsL  MS}  1 
▲m.  St.  Rep.  829;  Shenauidoah  V.  B.  B.  Co.  v.  AM^§  TiwiM$,  SdVa.  288; 
19  Am.  St.  Bep.  891;  Burr  v.  Be^numr^  43  Minn.  401;  19  Am.  St.  Bep.  245; 
Atate  of  Newmam^  76  Cd.  218;  7  Am.  St.  Rep.  146;  Frkk  v.  Beigebium,  76 
Wlau  499;  17  Am.  St.  Repi  198|  Freeman  on  Judgments.  4th  ed..  sea  89  b. 


BSROHIO  v.  SOXTTHBBN  PaOIFIO  RaILROAD  GoMPANY. 

[86  GAUFOBHIA*  41fi.J 

JvDQMxny  Mbbokr  bt. — Ons  Tobt  gah  Oivx  but  Onb  Gausb  ov  Aonov, 
thoogh  it  injures  different  parcels  of  property.  Hence  if  a  railway  is 
wrongfally  oonstmoted  and  operated  along  a  street  in  front  of  two  lots 
sitnated  a  short  distance  from  each  other,  bnt  belonging  to  the  same  pro- 
prietor, and  he  brings  an  action  to  recover  damages  occaaioned  to  one  lot 
1^  the  raUroad,  his  claim  for  damages  to  both  is  merged  in  the  judgment^ 
and  there  can  be  no  further  recovery. 

H»  L,  PopUfiy  and  Barnes  and  SJidbyy  for  the  appellant 

R,  B.  Canjteldf  and  Blackstoch  and  Sheyherdj  for  the  respond- 
ent 

Fox,  J.  The  town  of  San  Buenaventura  is  a  municipal  cor- 
poration. The  legal  title  to  the  lands  comprising  Front  Street 
in  said  town  was  granted  to  the  then  town  authorities  October 
18y  1869,  '*  as  a  public  street,  to  be  forever  kept  open  and 
maintained  as  such,  and  not  to  be  used  for  any  other  purpose, 
nor  be  diminished  in  width."  On  the  4th  of  October,  1886| 
the  president  and  board  of  trustees  of  the  town,  by  ordinance, 
granted  to  the  defendant  a  right  to  lay,  maintain,  and  operate 
a  single  or  double  track  railroad  along  and  upon  said  Front 
Street  for  the  whole  length  thereof,  from  a  point  near  Kalo- 
iama  Street,  etc.  The  plaintiff  owned  two  lots  fronting  on  the 
north  side  of  said  street,  one  situate  in  block  19,  and  one  in 
block  20,  the  two  being  separated  by  a  distance  of  260  feet. 
The  railroad  was  constructed  along  said  Front  Street  prior  to 
September  13,  1888,  and  on  that  day  plaintiff  commenced  an 
action  against  defendant  for  damages  to  his  lot  situate  in 
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block  19,  by  reason  of  a  cnt  and  fill  made  in  the  constmction 
thereof,  and  on  the  twenty-eixth  day  of  January,  1889,  the 
amount  of  plaintiff's  damages  were  agreed  upon  and  settled 
between  the  parties,  and  paid  by  defendant  to  plaintiff,  and 
thereafter,  in  pursuance  of  the  agreement  between  the  parties* 
judgment  was  entered  in  the  cause  in  favor  of  defendant. 
Afterwards  the  defendant  put  in  a  switch  on  the  south  side  of 
the  street,  opposite  said  block  19,  and  thereupon  the  plaintiff 
brought  this  action,  alleging  in  the  first  count  of  his  complaint 
damages  by  reason  of  the  construction  and  maintenance  of 
said  railroad  in  front  of  his  lot  in  block  20,  and  in  the  second 
count,  damages  to  his  said  lot  in  block  19,  accrued  since  the 
former  settlement  and  judgment,  by  reason  of  the  continuanoe 
of  said  railroad,  and  the  operation  thereof,  and  of  the  constrao- 
tion  of  said  switch  in  front  of  his  said  lot  in  block  19. 

The  defendant  denied  all  the  allegations  of  the  complaint 
other  than  those  of  incorporation,  pleaded  its  license  from  the 
municipal  authorities,  and  as  a  separate  defense  to  the  second 
cause  of  action,  pleaded  the  former  settlement,  payment,  and 
judgment  in  bar.  At  the  trial,  after  the  jury  was  impaneled, 
but  before  the  introduction  of  any  evidence,  defendant  moved 
the  court  for  leave  to  amend  its  answer,  by  pleading  the  former 
settlement  and  judgment  as  a  bar  to  all  the  causes  of  action 
set  out  in  the  complaint  To  this  the  plaintiff  objected,  on 
the  ground  that  the  amendment  did  not  constitute  a  defense. 
After  argument,  the  court  overruled  the  objection,  and  the 
amendment  was  made,  the  court  not  imposing  terms,  to  which 
plaintiff  excepted,  but  plaintiff  asked  no  continuance  on  ac- 
count of  such  amendment.  Plaintiff  then  introduced  some 
evidence  tending  to  show  damage  to  his  lot  in  block  20  by  rea- 
son of  the  construction  of  said  railroad,  a  cut  of  eighteen 
inches  in  depth  having  been  made  in  the  street  by  reason 
thereof.  Defendant  then  introduced  the  judgment  roll  in  the 
former  case,  which  was  admitted  without  objection,  and  it  was 
admitted  by  the  parties  that  the  parties  to  that  action  were 
the  same  as  to  this;  that  the  railroad  mentioned  in  the  former 
complaint  was  one  and  the  same  railroad  as  that  mentioned 
in  this  case;  that  plaintiff  at  the  time  owned  the  same  lots  as 
now,  and  was  then  the  owner  of  the  same  cause  of  action  upon 
which  he  now  claimed  under  his  first  count  of  the  present 
complaint;  and  that  the  said  two  lots  were  separated  by  a  dis- 
tance of  260  feet.  Plaintiff  then  proposed  to  introduce  fur- 
ther evidence  as  to  his  damage  to  the  lot  situate  in  block  20, 
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—  the  canae  of  action  mentioned  in  the  first  conht  of  his  com- 
plaint,—  but  the  court  ruled  the  same  out,  on  the  ground  that 
his  claim  for  such  damages  was  barred  bj  the  said  former 
judgment  Plaintiff  admitted  that  he  had  no  claim  for  dam- 
age to  his  lot  in  block  19,  caused  by  the  construction  of  the 
raUroad's  main  track. 

The  record  fails  to  show  the  introduction  or  offer  of  any  evi- 
dence of  damage  by  reason  of  the  construction  and  mainte- 
nance of  the  switch.  The  plaintiff  asked  the  court  to  instruct 
the  jury  that  the  former  settlement  and  judgment  were  not  a 
bar  to  any  claim  for  damages  done  to  the  lot  in  block  20;  that 
such  damages,  if  any,  constituted  a  separate  cause  of  action 
from  that  sued  for  in  the  former  case,  and  if  any  such  were 
found,  the  same  should  be  included  in  a  verdict  for  plaintiff. 
The  court  refused  to  so  instruct  the  jury,  and,  on  the  contrary, 
instructed  the  jury  that,  as  the  case  was  presented,  the  only 
question  for  their  consideration  was  the  damages,  if  any,  done 
to  the  lot  in  block  19  by  reason  of  the  construction  and  opera- 
tion of  the  switch  and  side-track  in  front  of  his  premises  in 
that  block.    To  all  these  rulings  the  plaintiff  excepted. 

We  think  there  was  no  error  in  the  rulings  or  instructions 
of  the  court  in  this  behalf,  so  far  as  relates  to  any  damage  ac- 
cruing to  either  of  plaintiff's  lots  prior  to  and  up  to  the  time 
of  filing  his  complaint  or  making  his  settlement  in  the  former 
action.  The  elements  of  bis  damage  up  to  that  time  may 
have  been  multifarious,  but  the  cause  of  it  was  a  unit, —  the 
construction  and  operation  of  a  single  railroad  which  was 
complete  at  the  time.  The  fact  that  it  damaged  two  lots  be- 
longing to  the  same  man,  at  the  same  time  and  by  the  same 
means,  no  more  created  two  causes  of  action  than  if  two  horses 
belonging  to  the  same  man  had  been  killed  by  a  single  col- 
lision with  a  locomotive,  and  this  has  been  held  to  constitute 
but  a  single  cause  of  action:  Brannenhurg  v.  Indianapolis  etc. 
S.  R.  Co.,  13  Ind.  103;  74  Am.  Dec.  250.  In  cases  of  tort,  the 
question  as  to  the  number  of  causes  of  action  which  the  same 
person  may  have  turns  upon  the  number  of  the  torts,  not  upon 
the  number  of  different  pieces  of  property  which  may  have 
been'  injured.  Each  separate  tort  gives  a  separate  cause  of 
action,  and  but  a  single  one:  1  Sutherland  on  Damages,  183, 
and  cases  cited.  Whenever  by  one  act  a  permanent  injury  is 
done,  the  damages  are  assessed  once  for  all:  3  Sutherland  on 
Damages,  872.  This  principle  is  established  in  Marble  v. 
KeyeSf  9  Gray,  221,  and  in  very  many  other  cases.     There  is 
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nothing  in  the  authorities  cited  by  appellant  in  conflict  with 
this  view. 

Appellant  claims  that  he  was  entitled  to  recover  for  the 
damages  sustained  by  the  continued  operation  of  the  railroad 
after  the  settlement  and  judgment  in  the  former  case.  This 
claim  conflicts  with  the  authorities  already  cited,  but  under 
HopUfiM  V.  Western  Pac.  IL  S.  Co^  50  CaL  190,  and  Ford  v. 
Santa  Cruz  R,  R,  Co.f  69  CaL  290,  there  might  be  some  force 
in  the  argument,  if  there  was  anything  in  the  case  upon 
which  to  base  it.  But  the  record  shows  that  plaintiff  ad- 
mitted that  he  had  no  claim  for  damages  to  the  lot  in  block 
19,  accruing  after  the  date  of  the  former  complaint,  and  it 
fails  to  show  any  proof  of  damages  to  either  lot  after  that 
date. 

Appellant  also  claims  that  he  was  entitled  to  recover  for 
the  damages  to  his  lot  in  block  19  by  reason  of  the  construc- 
tion and  operation  of  the  switch  and  side-track.  The  court 
ruled  in  his  favor  in  that  regard,  and  he  proved  the  fact  of 
the  construction  and  operation  of  the  switch  and  side-track, 
but  his  record  fails  to  show  that  he  offered  to  prove  any  dam- 
ages by  reason  thereof.  We  cannot  therefore  disturb  the  ver- 
dict of  the  jury  in  that  regard. 

Appellant  also  complains  of  the  action  of  the  court  in  per- 
mitting the  answer  to  be  amended  after  the  jury  was  impaneled, 
and  in  denying  his  subsequent  motion  to  strike  out  the 
amendment.  This  was  a  matter  entirely  in  the  discretion  of 
the  court  The  plaintiff  does  not  seem  to  have  been  taken 
by  surprise,  or  to  have  suffered  any  injury  therefrom,  and  we 
do  not  perceive  that  there  was  any  abuse  of  discretion* 

Judgment  and  order  affirmed. 

Works,  J.  (concurring).  I  concur  in  the  judgment.  Under 
the  circumstances  of  this  case,  the  lots  claimed  to  have  been 
affected  lying  near  to,  if  not  adjoining,  each  other,  and  the 
road  being  completed  at  the  time  the  first  action  was  brought, 
the  settlement  of  that  case  was  rightly  held  to  be  a  bar  to  the 
second  action.  But  a  case  might  arise  where  a  road  be- 
ing constructed  would  pass  over  and  affect  two  tracts  of 
land  owned  by  the  same  person,  the  tracts  being  a  long 
distance  apart,  and  that  part  of  the  road  affecting  one  piece  of 
land  be  constructed  long  before  the  part  affecting  the  other 
piece.  In  such  a  case,  the  construction  of  the  whole  road 
could  not  with  any  propriety  be  treated  as  but  one  act,  and 
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the  land-owner  be  compelled  to  delay  his  action  until  the 
whole  road  is  completed,  and  join  his  action  for  damages  to 
both  pieces  of  land,  or  bring  his  action  for  both,  when  it  may 
be  nncertain  whether  the  last  part  of  the  road  will  ever  be 
completed  or  not.  Under  such  circnmstances,  separate  ac- 
tions shodld  be  allowed,  and,  in  my  ^dgment,  the  opinion  of 
Mr.  Justice  Fox  is  too  broad  in  its  language  in  this  respect. 


JuDOMEKTB — Mbbokb  ov  OaionfAL  Gauss  ov  AcnoH. — A  reooyary  of 
part  of  aa  entire  demand  merges  the  whole,  and  bars  any  farther  reooTery 
thereof:  OUver  ▼.  NoUt  11  Ala.  674;  46  Am.  I>ea  228;  for  an  entire  demand 
eannot  be  aplit  np  so  as  to  authorise  the  bringing  of  several  suits  thereont 
BmdermagU  t.  Cbdbb  19  Wend.  207;  82  Am.  Deo.  448,  and  note  464^  466. 


Daly  v.  Pennib. 

[86  CAUroKNlA,  562.] 

JmNnmnv.  — Bmuew  vbom  ah  Erroneous  Ordbr  ov  a  Court  Dzbtribut- 
na  AM  Ebtats  of  a  deoedent  must  be  sought  by  an  appeal,  and  cannot 
bo  obtsined  by  m  bill  in  eqnity,  to  restrain  compliance  therewith. 

JjmoMEtroL — Reloet  num  a  Judgment  will  not  be  Granted  in  Kquht 
on  the  gronnd  that  the  attorneys  or  their  clerk  inadvertently  omitted  to 
file  an  undertaking  on  appeal  therefrom,  for  which  omission  such  appeal 
was  dismissed,  and  all  remedy  thereby  lost. 

Judoments.  — Rblov  raoH  a  Decree  DisTRnmrnfO  the  Estate  of  a  de- 
oedent will  not  be  granted  in  equity  on  the  ground  that  the  persons 
interested  did  not  reoeiye  any  personal  notice  of  the  proceedings,  if  the 
•tatnta  did  not  require  such  notice  and  there  is  no  allegation  that  such 
notice  as  it  did  require  was  not  given. 

Henry  E,  WiUs  and  John  F.  Burrisj  for  the  appellants. 
A.  H.  Loughhoraughj  for  the  respondents. 

Haynb,  C.  The  defendants  had  final  judgment  upon  de- 
murrer to  the  second  amended  complaint,  and  the  plaintiffs 
appeal.  The  material  facts  shown  by  the  pleading  are  as  fol- 
lows: — 

Anna  J.  Skerrett  died  in  London,  England,  being  a  resident 
of  said  place  at  the  time  of  her  death,  and  leaving  a  will. 
This  will  was  proved  in  an  Bnglish  court,  and  an  administra- 
tor with  the  will  annexed  appointed  there.  A  duly  authenti- 
cated copy  was  filed  in  the  probate  court  of  San  Francisco, 
and  the  defendant  Pennie  was  appointed  administrator  with 
the   will  annexed  here.    In  due  course,  the  San  Francisco 
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court  made  a  decree  of  settlement  of  tbe  final  account  of  its 
administrator,  and  of  final  distribution  of  the  property  re- 
maining in  bis  hands.  This  decree  recited,  among  other 
things,  that  there  were  unpaid  creditors  in  England,  whose 
claims  had  not  been  presented  here;  that  the  estate  in  Eng- 
land was  not  sufficient  to  pay  such  claims,  and  that  all  the 
legatees  and  devisees  resided  in  England,  except  one,  whose 
legacy  had  lapsed,  and  another,  who  had  received  his  share, 
and  contained  a  provision  that  the  sum  remaining  in  the 
hands  of  the  administrator  here  should  be  delivered  to 
the  administrator  in  England:  See  Code  Giv.  Proc.,  sec. 
1667.  The  plaintiffs  are  the  successors  in  interest  of  certain 
heirs  at  law,  and  the  suit  is  for  an  injunction  to  restrain  the 
defendants  from  obeying  the  decree  of  distribution,  and  for  a* 
review  thereof,  and  for, a  decree  of  distribution  in  accordance 
with  the  plaintiffs'  views  of  what  is  proper  under  the  circum- 
stances. 

The  main  ground  ux>on  which  relief  is  sought  is,  that  the  ^ 
decree  of  distribution  is  erroneous  both  as  to  the  law  and  as 
to  the  facts;  that  the  bequests  were  void  under  the  law  of  this 
state  and  of  England;  and  that,  upon  a  proper  construction  of 
the  will,  the  persons  to  whose  interests  the  plaintiffs  succeeded 
would  be  entitled  to  portions  of  the  estate. 

fiut  an  appeal  from  the  decree  is  provided  by  the  statute 
(Code  Civ.  Proc,  sec.  963),  and  on  such  appeal  the  whole  de- 
cree can  be  reviewed.  If  it  be  erroneous,  either  as  to  the  law 
or  the  facts,  the  remedy  is  by  appeal.  Mere  error  is  not  a 
ground  for  relief  in  equity. 

It  is  alleged,  however,  that  an  appeal  was  taken,  but  that 
^  the  clerk  having  charge  of  such  matters  in  the  office  of  the 
plaintiffs'  attorneys  inadvertently  omitted  to  file  an  under- 
taking on  appeal  within  the  time  required  by  law,  and  said 
appeal  was  for  that  reason  dismissed  by  the  supreme  court ' 
without  hearing  the  merits  thereof."  This  is  not  a  ground  for 
relief  in  equity:  Bamett  v.  KUboumey  3  Cal.  327. 

'^  It  is  further  alleged  that  the  plaintiffs'  assignors  **  received 
no  notice  of  said  proceeding,  and  did  not  appear  therein."  But 
the  statute  does  not  require  that  personal  notice  should  be 
given:  Code  Civ.  Proc,  sees.  1633,  1634.  And  it  is  not  alleged 
that  the  notice  which  is  required  was  not  given:  In  r$  Oriffilhf 
84  Cal.  109. 

The  other  matters  do  not  require  special  notice. 

We  therefore  advise  that  the  judgment  be  affirmed. 
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FooTB,  C,  and  Bblchkb,  C.  C,  concarred. 

The  CouBT.  For  the  reasons  giren  in  the  foregoing  opinion, 
the  judgment  is  afiBrmed. 

Hearing  in  Bank  denied* 

Bqoitt. — As  to  fh«  power  of  equity  to  oorrool  or  ssl  ssMo  oolflomoiits  of 
eoooonti  or  deoroM  of  diatrilmtioDy  wo  eztflndod  nets  lo  Onm  t«  (M|^Alo% 
48  Am.  Doa  74i-76L 


[Iir  Bahk.] 

GuTTiNO  Paokinq  Gompany  V.  Paokbbs'  Exohanqb 

OF  California, 

(86  CALtrOBNIA,  874] 

doBTBAOf;  AssiovABfurr  or.  —  A  Coktraot  whxrsbt  Ora  Pbrsoh 
Aeasa  to  But  abtd  AvoTHm  to  Skll  a  crop  of  apricots  whioh  the 
formor  ihall  rmieo  during  certain  specified  /eare,  thoagh  not  negotiable, 
Is  transferable^  nnder  the  Ciril  Code  of  OaUfomiai  by  indorsements  The 
indorBement  and  transfer  by  a  purchaser  cannot  oompel  the  Tender  to 
accept  the  transferee  nor  to  release  the  original  purchaser,  bat  the  pur- 
chaser on  accepting  the  fniit  from  the  vendor  may  require  the  assignee 
in  torn  to  aooept  it  from  him  and  to  pay  him  the  contract  price  therefor. 

Balk  —  Potihtial  BznrBHoa  —  Where  a  contract  of  sale  and  pnrchaae  re- 
lates to  the  frnit  whioh  shall  grow  on  a  seller's  trees  during  the  five 
years  succeeding  that  in  which  the  contract  is  made,  such  fruit  must  be 
regarded  as  having  a  potential  existence  sufficient  to  support  the  contract 
oCsalo. 

AHienB's  LuBmrr.  —If  a  contract  for  the  purchase  of  property  is  as- 
■ignod  by  the  ▼endee,  but  the  vendor  refuses  to  accept  the  assignee  as 
his  debtor  or  to  release  the  original  vendee,  the  assignment  nevertheless 
transfers  to  the  assignee  the  duty  to  receive  the  property  from  his  as- 
Bgnor,  and  to  make  payment  therefor  according  to  the  terms  of  the  ori< 
ginal  contract  of  sale,  and  failing  to  do  so,  he  is  answerable  in  damages 
to  bis  assignor,  who  must  be  regarded  as  being  his  surety  and  as  having 
reoeived  and  paid  for  the  property  in  that  capacity. 

A.  N,  Drawn f  for  the  appellant. 

Olney^  Chiekeringy  and  Thomas^  for  the  respondent 

Works,  J.  Thia  appeal  is  brought  here  on  the  judgment 
roll,  which  includes  a  bill  of  exceptions,  from  a  judgment  ren- 
dered in  favor  of  plaintiff  in  an  action  for  damages  for  breach 
of  contract  tried  before  the  court  without  a  jury. 

In  September,  1881,  the  plaintiff  and  one  William  C.  Black* 
wood  made  the  following  contract  of  purchase  and  sale:  — 
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"Saw  Francisco,  September,  17,  1881. 
**  Bought  of  W.  C.  Blackwood  his  crop  of  apricots  at  Hay- 
wards,  for  the  seasons  of  1882,  1883,  1884,  1885,  and  1886,  not 
less  than  seventy-five  tons  and  not  exceeding  two  hundred 
tons  per  annum,  at  three  cents  per  pound  t  o.  b.  Hay  wards. 

"CxjTTiwo  Packing  Company, 
"  By  A.  D.  Cutter.*' 

*^  San  Francisco,  September  17,  1881. 
^  Sold  Cutting  Packing  Company  my  crop  of  apricots  at 
Haywards,  for  the  seasons  of  1882,  1883,  1884, 1885,  and  1886, 
not  less  than  seventy-five  tons  and  not  exceeding  two  hundred 
tons  per  annum,  at  three  cents  per  pound  t  o.  b.  Hay  wards. 

"Wm.  C.  Blackwood." 

Plaintiff  assigned  its  interest  in  the  contract  to  the  defend- 
ant about  March  15,  1882,  but  Blackwood  refused  to  accept 
the  defendant  in  place  of  plaintiff. 

Blackwood,  between  July  10  and  August  16, 1884,  ic  per- 
formance of  the  contract  upon  his  part,  delivered  to  plaintiff, 
in  different  loto,  235,693  pounds  of  apricote,  which  the  plain- 
tiff, from  time  to  time  as  they  were  delivered  to  it,  tendered 
to  the  defendant,  which  refused  to  accept  or  pay  for  each  or 
any  lot  so  tendered. 

Plaintiff,  as  each  lot  was  refused,  placed  it  on  sale  in  open 
market,  and  realized  from  the  whole,  after  the  cost  of  freight 
and  seller's  commissions  were  deducted,  the  net  sum  of 
14,770.50.  This  sum  was  $2,300.29  less  than  the  amount  it 
was  compelled  to  pay  Blackwood. 

The  two  papers  above  set  forth  were  construed  in  Blackwood 
V.  Cutting  Packing  Company^  76  Cal.  212,  9  Am.  St.  Rep.  199, 
to  be  a  contract  of  purchase  and  sale.  It  was  a  non-negotia- 
ble contract  in  character,  but  under  section  1459  of  the  Civil 
Code,  it  could  be  transferred  by  indorsement,  the  same  as  a 
negotiable  instrument  "Such  indorsement,''  the  same  sec- 
tion further  provides,  ''shall  transfer  all  the  righto  of  the 
assignor  under  the  instrument  to  the  assignee,  subject  to  all 
equities  and  defenses  existing  in  favor  of  the  maker  at  the 
time  of  the  indorsement." 

But  the  burden  of  the  obligation  that  rested  upon  the  plain- 
tiff—  that  is  to  say,  to  pay  to  Blackwood  three  cento  per 
pound  for  any  quantity  of  apricote  between  seventy-five  tons 
and  two  hundred  tons,  for  the  seasons  specified  in  the  con- 
tract —  could  not  be  transferred  without  the  consent  of  Black- 
wood: Civ.  Code,  sec.  1457.     And  as  he  refused  to  consent  to 
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s  noratfon  by  aooepfing  the  defendant  in  place  of  plaintiff,  ao 
aa  to  release  the  latter,  whieh  he  might  hare  done  (Civ.  Code, 
eee.  1881^  anbd.  2)«  the  relatione  of  himself  and  the  plaintiff  as 
toanoh  harden  were  not  affected  bjthe  assignment  of  the  oon- 
traet 

Section  1467  is  only  intended  to  proteet  the  party  to  be 
benefited  from  the  effects  of  the  assignment  of  an  obligation. 
So  far  as  tiio  parties  to  this  suit  are  concemed,  the  appellant 
contracted  with  the  respondent  to  accept  and  pay  for  the  fruit 
Blackwood  had  contracted  to  deliTer  to  the  latter.  It  could 
make  no  difference,  therefore,  whether  the  fruit  was  delivered 
to  the  appellant  by  Blackwood  directly,  or  by  the  respondent 
As  between  the  parties  to  this  suit,  the  appellant  was  bound 
to  receive  a^d  accept  the  fruit,  and  it  cannot  relieve  itself 
from  this  obligation  by  showing  that  Blackwood  had  refused 
to  relieve  the  respondent  from  its  obligation  to  him. 

As  the  fruit  contracted  to  be  sold  was  to  be  the  product  of 
trees  presumably  owned  by  Blackwood  at  the  time  the  con* 
tract  was  made,  it  must  be  eonsidered  as  having  had  a  poten- 
tial existence  at  that  time,  and  was  therefore  subject  to  sale. 
Arfntes  v.  Watmmj  61  CaL  620.  This  being  so,  although  the  con- 
tract was  construed  in  Blaekwood  v«  Cutting  Packing  Company^ 
76  Cal.  212, 9  Am.  Bt  Bep.  199,  as  not  having  passed  the  legal 
title  to  the  fruit  before  the  same  was  delivered,  the  plaintiff 
here  at  least  acquired  the  right  to  purchase  the  fruit,  and  the 
assignment  of  the  contract  transferred  such  right  to  the  de« 
fandant,  whereby  it  became  alone  entitled  to  purchase  the  fruit 
for  each  of  the  seasons  that  occurred  subsequent  to  the  as* 
flignment:  Myen  v.  South  Featkmr  Water  Oo^  10  Cal.  679. 

Now,  while  the  plaintiff  was  not  released,  as  we  have  seen, 
from  the  burden  of  the  contract  by  the  assignment  of  it,  yet 
when  the  defendant  took  the  right  to  purchase  the  fhiit,  which 
was  the  benefit  of  the  contract,  it  also  assumed  the  burden  of 
paying  for  the  fruit,  in  accordance  with  the  following  principle 
of  section  1689  of  the  Civil  Code:  ^  A  voluntary  acceptance  of 
the  benefit  of  a  transaction  is  equivalent  to  a  consent  to  all  the 
obligations  aristng  from  it,  so  far  as  the  facts  are  known,  or 
oof^t  to  be  known,  to  tiie  person  accepting.'' 

The  oUigation  thus  assumed  was  apparent  on  the  face  of 
the  contract.  We  therefore  think  it  plain  that,  as  the  plain* 
tiff,  as  assignor^  was  still  bound  to  Blackwood  to  pay  the  price 
stipulated  in  ths  contract,  notwithstanding  the  assignment, 
aod  as  the  defendant,  as  assigneci  assumed  such  obligation, 
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the  plaintiff,  as  between  it  and  the  defendant,  stood  in  Hbm^ 
nature  of  a  snrety  for  the  latter  for  the  performance  of  the  obli» 
gation.  If  this  be  oorrect,  it  then  follows  that,  from  the  as* 
signment,  an  implied  oontraot  arose  between  the  plaintiff  and 
defendant,  whereby  the  latter  became  bound  to  the  former  to- 
receive  and  pay  for  the  apricots  according  to  the  terms  of  tbo 
original  contract 

This  is,  we  think,  the  proper  construction  of  section  1457  of 
the  Civil  Code,  under  which  the  assignment  of  the  non-negio- 
tiable  contract  in  question  was  made.  Although  the  liabilitj 
of  an  assignee  to  his  assignor  under  that  section  has  never 
been  determined  by  this  court,  still  we  are  fortified  in  our 
conclusion  by  the  analogous  doctrine  prevailing  in  the  state 
of  Ohio,  where  a  similar  liability  arises  upon  the  transfer  of 
shares  of  the  capital  stock  of  a  corporation.  There,  as  in  thia 
state,  the  transferrer  of  shares  by  constitutional  and  statutory 
provisions  continues  liable  to  the  creditors  of  the  corporation 
who  became  such  while  the  transferrer  held  the  shares.  And 
in  the  recent  case  of  Harpold  v.  Stobart^  46  Ohio  St  897, 
15  Am.  St  Rep.  618,  the  supreme  court  of  the  state  stated 
the  doctrine  under  such  provisions  thus:  ''In  construing  these 
provisions,  the  holdings  in  this  state  are  to  the  effect  that  the 
individual  liability  of  stockholders  attaches  in  favor  of  credi. 
tors  at  the  time  the  debt  is  contracted  or  the  liability  incurred 
by  the  corporation,  and  that  such  liability  is  not  discharged 
by  the  subsequent  assignment  or  transfer  of  the  stock,  but  the 
successive  assignees  impliedly  undertake  to  indemnify  or  dia* 
charge  the  assignor  from  the  liability  which  attached  to  him 
while  he  held  the  stock.''  Bee  also  2  Morawets  on  Private- 
Corporations,  sees.  879,  888. 

This  doctrine,  it  seems  to  us,  is  just  and  reasonable,  becausor 
If  the  transferee  should  be  insolvent,  the  creditors  of  the  oor> 
poration  whose  claims  attached  while  the  transferrer  held  the 
shares  would  not  be  affected  by  the  transfer;  while,  on  the 
other  hand,  if  the  transferrer,  after  the  transfer,  pays  his  pro-^ 
portion  of  any  indebtedness  of  the  corporation  that  he  was 
liable  for,  such  payment  certainly  adds  that  much  to  the  value 
of  the  stock  he  transferred,  and  the  transferee  should  reim<- 
burse  him  for  the  outlay.  This  last  consideration  would  not 
apply  in  Ohio  with  the  same  force  as  in  this  state;  for  it  ap-^ 
pears  in  Harpold  v.  Stobart^  46  Ohio  St  897, 16  Aul  Bt  Rep. 
618,  that  the  liability  of  stockholders  ^  is  not  a  primary  fund 
or  resource  for  the  payment  of  the  debts  of  the  company,  hoi 
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is  oollateral  to  the  principal  obligation  which  rests  on  the 
poration,  and  is  to  be  resorted  to  only  in  case  of  the  insdvenqr 
of  the  corporation,  or  where  payment  can  not  be  enforced  Iqr 
ordinary  process.''  Bnt  in  this  state  such  liability  is  a  pri* 
mary  fbnd  or  resoorce  to  which  creditors  of  a  corporation  may 
resorti  regardless  of  the  solvency  of  the  corporation:  Mcmm  t. 
Superior  Courts  64  Cal.  888;  MitcJiell  v.  B&ekman,  64  CaL  117. 

It  is  clear  that  a  breach  of  the  implied  contract  thus  created 
between  the  parties  here  was  made  when  the  defendant  re- 
fused  to  accept  and  pay  for  the  crop  of  1884;  and  the  plaintiff, 
opon  the  breach  being  80  made,  having  stepped  in  and  re« 
oeived  and  paid  for  the  crop  pursuant  to  the  original  contract^ 
AS  it  was  obliged  to  do,  thereby  acquired  the  right  to  recover, 
as  damages,  from  the  defendant,  the  difference  between  the 
price  paid  onder  the  contract  to  Blackwood,  and  that  realised 
from  the  sale  of  the  fruit  in  open  market  at  current  rates. 

As  the  solution  of  this  question  is  decisive  of  this  appeal,  we 
do  not  deem  it  necessary  to  discuss  the  other  points  made  by  the 
appellant,  but  will  add  that  we  discover  no  error  in  the  record. 

Judgment  affirmed.  


Oo!rraAor«  AmeHABnirr  ov.  — A  oontraot  by  which  the  owner  off  » 
jBid  le  giTen  the  pririlege  of  lelling  aU  the  grapes  he  may  grow  for  a  period 
mi  ten  yeara,  from  viaes  in  a  certain  vineyard,  may  be  aasigned  by  the  Tia** 
ywrdirt;  La  Bme  y.  Oro^ziivjtr,  84  CaL  281,  18  Am.  St  Kep.  179,  in  whieh 
€Me  an  eonstr«ad  aeoiioiis  1457  and  14S9  ol  the  Civil  Code  of  Califomia* 


Pebkins  u  Wakehail 

[85  Califobnia,  6801] 

JmusDionnr  ^  Dbokkb  Detsbmikiko  CovTLicriNO  Claims  of  Tttlb.  — 
0HBSB  AQMxmn  NoH-RBiDBKT  Dkfbmdant,  based  npon  servioe  off  pro* 
mtm  by  pnUieatioOv  in  an  action  to  determine  oonflioting  daima  to  real 
pguperty  aitaated  within  this  state,  is  valid.  The  state  has  power  t« 
provide  for  the  determination  of  snoh  claims,  and  to  anthoriae  the  ser- 
vice of  process  on  non-resident  defendants  by  the  publication  thereof. 

pBOBBis  QtmEnvG  Tftlb,  while  not  strictly  in  rem,  partake  of  the  natnra 
of  JndgflMnts  m  rtm,  and  inay,  therefore,  be  sapported  by  the  serviea 
of  prooesi  on  a  non-resident  defendant  by  publication. 

JvBBMonoic. — %vB,rvam  or  Bdmkohs  oh  NoK-R»DBirr  DtrEKDAirni  ia 
an  notion  to  determine  conflicting  claims  of  title  to  real  estate  is  an 
ofleettvely  anthoriaed  by  a  general  statute  applicable  to  all  classes  of 
mHom  sn  by  a  statote  relating  only  to  actions  of  the  olaas  in  qnestioB. 

WdUy  OuthrUj  and  Lee^  for  the  appellant 

Vidor  Mantgamery  and  J.  W.  Towner ^  for  the  respondenta. 
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Patebsok,  J.  The  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial,  bo  far  as  it  aflTecta  the  respondent  town  of 
Banta  Ana,  must  be  dismissed. 

The  notice  of  intention  to  move  for  a  new  trial  was  not 
served  on  said  reBx>ondent  There  was  an  attempt  to  serve 
the  statement,  but  the  attorney  upon  whom  it  was  served  had 
no  authority  to  accept  service,  which  fEict  was  known  to  appel- 
lant at  the  time  of  service. 

The  motion  of  respondent  the  town  of  Santa  Ana  to  dismiss 
the  appeal  from  the  order  denying  a  new  trial  is  granted,  and 
said  appeal,  in  so  far  as  it  affects  said  respondent,  is  dismissed. 
A  motion  was  made  on  various  grounds,  also,  to  dismiss  the 
appeal  from  the  judgment,  but  as  the  findings  support  the 
judgment,  and  no  error  appears  on  the  face  of  the  roll,  we  deem 
it  best  not  to  pass  on  the  motion  to  dismiss,  but  to  afSrm  the 
judgment. 

The  court  found  that  in  a  former  action  brought  by  Wake- 
ham  against  Perkins  and  others,  to  determine  all  adverse 
claims  to  the  property  described  in  the  complaint  herein,  judg- 
ment was  entered  in  favor  of  said  Wakeham,  defendant  herein, 
adjudging  him  to  be  the  owner  of  the  property. 

It  is  claimed  by  appellant  that  the  decree  in  the  former  ac- 
tion to  quiet  title  is  in  pertonam,  and  not  in  remj  and  that  as 
the  service  of  summons  was  by  publication,  while  he  was  ab- 
sent from  the  state,  and  as  he  did  not  answer  or  appear,  the 
judgment  is  void. 

If  it  be  true  that  a  state  has  no  power  by  statute  to  provide 
for  the  determination  of  adverse  claims  to  real  estate  lying 
within  its  limits,  as  against  non-resident  claimants,  who  can 
be  brought  into  court  only  by  publication, — if  the  state  in  her 
sovereignty  is  impotent  to  protect  the  title  of  citizens  to  her 
soil  against  the  asserted  claims  of  non-residents  who  will  not 
Yoluntarily  submit  their  claims  to  her  courts  for  adjudica- 
tion,—  great  evil  must  result.  Certainty  and  security  in  the 
titles  of  real  estate,  and  convenient  and  effective  procedure 
for  the  determination  of  individual  rights  in  such  property, 
are  essential  to  the  prosperity  of  the  community.  If  those 
who  cannot  be  reached  by  the  process  of  the  courts  may  as- 
sert adverse  claims  to  real  estate,  and  hold  unlawful  clouds 
over  the  title  of  the  owneri  every  homestead  and  lot  in  the 
state  may  have  a  oloud  cast  upon  it  for  all  time. 

We  do  not  think  that  a  sovereign  state  is  so  limited  in  its 
power.    The  state  is  x>aramount  in  power  over  all  things  real 
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within  its  taixitoilal  bonndarieSi  except  so  fiir  at  its  avthoritj 
is  limited  by  the  ooDBtitiitioQ  and  laws  of  the  United  Stats*; 
and  the  courts  of  the  state,  acting  within  that  limitation,  hairs^ 
and  may,  exercise  all  the  jurisdiction  oyer  all  persons  and 
things  whioh  the  oonstituikm  and  laws  of  the  state  confer  upon 
them.  The  manner  of  obtaining  such  jurisdictioD,  and  the 
procedure  fi>r  its  exercise,  are  matters  of  state  legislation. 

The  legislature  of  this  state  has  provided  that  *'  an  action 
may  be  brought  by  any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  pnD* 
pose  of  determining  such  adyerse  claim":  Code  Civ.  ProCi 
seo.  788.  It  has  also  provided:  *^  Where  the  person  on  whom 
the  service  is  to  be  made  resides  out  of  the  state,  or  has  d^ 
parted  from  the  state,  or  cannoti  after  due  diligence,  be  found 
within  the  state,  or  conceals  himself  to  avoid  the  service  of 
summons,  or  is  a  foreign  corporation  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  state,  and  the 
fact  appears  by  affidavit,  to  the  satisfaction  of  the  courts  or  a 
judge  thereof  and  it  also  appears,  by  such  affidavit,  or  by  the 
verified  complaint  on  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  necessary  or  proper  party  to  the  action,  such 
court  or  jndge  may  make  an  order  that  the  service  be  made 
by  the  publication  of  the  summons.  The  order  must  direct 
the  publication  to  be  made  in  a  newspaper,  to  be  designated, 
as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at  least 
once  a  week;  but  publication  against  a  defendant  residing  out 
of  the  state,  or  absent  therefrom,  must  not  be  less  than  twd 
months":  Code  Civ.  Proc.,  sees.  412,  413. 

Unless  the  method  of  giving  notice  above  prescribed  is  un- 
reasonable, or  is  in  conflict  with  some  provision  of  the  consti* 
tution  or  principle  of  natural  justice,  it  cannot  be  held  invalid* 
In  determining  the  question  of  its  validity,  the  nature  of  the  ac- 
tion and  the  effect  of  the  judgment  must  be  considered.  While 
it  is  true,  as  a  general  proposition,  that  an  action  to  quiet  title 
is  an  action  in  equity  which  acts  upon  the  person,  it  is  also 
true  that  the  state  has  power  to  regulate  the  tenure  of  immov- 
able property  within  its* limits,  the  conditions  of  its  ownership, 
and  the  modes  of  establishing  the  same,  whether  the  owner  be 
eitixen  or  stranger:  United  States  v.  Fox^  94  U.  S.  815.  While 
a  decree  quieting  title  is  not  in  rem^  strictly  speaking,  it  fixes 
and  settles  the  title  to  real  estate,  and  to  that  extent  certainly 
partakes  of  the  nature  of  a  judgment  in  revu 
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Bnt  It  IS  not  necessary,  in  support  of  a  judgment  in  snch  an 
action,  where  service  has  been  had  by  publication,  to  deter- 
mine the  question  whether  it  is  a  judgment  in  penonam  or  one 
Ml  rem.  This  precise  point  has  recently  been  decided  by  the 
supreme  court  of  the  United  States.  Mr.  Justice  Brewer, 
speaking  for  the  court,  said:  ''The  question  is,  not  what  a 
oonrt  of  equity,  by  yirtue  of  its  general  powers,  and  in  the  ab- 
sence of  a  statute,  might  do,  but  it  is,  What  jurisdiction  has 
a  state  over  titles  to  real  estates  within  its  limits?  and  what 
jurisdiction  may  it  give,  by  statute,  to  its  own  courts  to  deter- 
mine the  validity  and  extent  of  the  claims  of  non-residents  to 
such  real  estate?'':  Amdt  v.  Origgs^  184  U.  S.  820.  There 
the  power  of  the  state  to  quiet  title  as  against  non-residents, 
by  constructive  service,  is  upheld,  and  the  cases  upon  which 
appellant  herein  chiefly  relies  are  fully  considered  and  elabo- 
rately reviewed. 

In  that  case,  it  is  true,  the  statute  of  the  state  of  Nebraska, 
which  was  under  consideration,  expressly  provided  for  service 
by  publication  *'  in  actions  which  relate  to,  or  the  subject  of 
which  is,  real  or  personal  property  in  this  state,  where  any 
defendant  has  or  claims  a  lien  or  interest,  actual  or  contin- 
gent, therein,  or  the  relief  demanded  consists  wholly  or  par- 
tially in  excluding  him  from  any  interest  therein,  and  such 
defendant  is  a  non-resident  of  the  state  or  foreign  corpora* 
tion ";  but  the  authority  conferred  by  the  legislature  of  this 
state,  in  section  412  of  the  Code  of  Civil  Procedure,  is  as  great 
as  that  given  by  the  Nebraska  statute.  While  our  statute  is 
general,  and  in  terms  applies  to  all  actions,  it  is  not  invalid 
because  it  includes  in  its  provisions  proceedings  purely  in  per* 
sonafik 

If  the  judgment  in  the  action  of  Wakeham  is  valid  and 
binding, —  and  we  hold  that  it  is, —  other  questions  raised  by 
appellant  need  not  be  noticed. 

The  judgment  and  order  are  affirmed. 


Action  to  Quiet  Title  —  Seryicb  bt  Publtcatiov.  —  A  decree  to  quiet 
title  to  realty  and  remove  clouds  from  the  same  may  be  rendered  upon  ser- 
of  summons  by  publication  upon  the  defendant:  Bang  ▼.  Lower,  120  Ind. 
h  Bamcrqfi  ▼.  Conani,  64  N.  H.  151:  Dillon  y.  Helkr,  39  Kan.  6S9;  Hahn 
▼.  ir«%,  34  Gal.  391;  94  Am.  Dec.  742,  and  note  762-770.  Compare  Afianu 
▼.  Cbwfes,  95  Mo.  501;  6  Am.  8t.  Rep.  74. 

With  respect  to  the  jurisdiction  of  courts  over  property  within  the  state^ 
aoquired  by  seryice  of  process  by  publication,  see  Young  t.  Upakmr^  42  La. 
862;  poM,  p.  000,  and  note. 
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HuNTLBY  V.  Holt. 

|W  OomiBCTICUT,  102.) 

^viWHun — Bb  Jvoioata.  — The  estoppel  of  a  farmer  }iidgiiMnl  extendi 
to  eTery  materiel  matter  within  the  ieenee  which  wae  expreeel  j  litigated 
and  determined,  and  also  to  thoee  matters  which,  although  not  expressly 
determined,  are  comprehended  and  inrolyed  in  the  things  expressly 
•tated  and  determined,  whether  or  not  they  were  expressly  litigated  and 
oonaidered.  It  is  not  necessary  to  the  conclasiveness  of  a  former  judg- 
ment that  issue  should  have  been  taken  upon  the  precise  point  contro- 
verted ia  the  second  action.  Whatever  is  necessarily  implied  in  the 
former  decision  i%  lor  the  purposes  of  the  estoppel,  deemed  to  have  been 
actually  decided. 

<JviMiwam  —  Bn  Jopioata.  —  Hie  only  matter  essential  to  making  a  former 
Judgment  on  the  merits  condueiTc  between  the  parties  li^  that  the  qnee* 
tioQ  to  be  determined  In  the  second  notion  is  the  same  question  Judicially 
eettled  in  the  firslL  A  Judgment  is  cbndnsiye  not  only  as  to  the  subject- 
matter  in  the  sait^  but  as  to  all  other  suits  which,  though  concerning 
other  subject-matter,  inrolTe  the  same  question  in  controversy.  Accord- 
tngiyt  the  record  of  a  finding  of  indebtedness  in  favor  of  a  party  to  one 
•nit  is  admissible  and  conduaiTc  in  a  subsequent  suit  brought  by  his  ai^ 
■ignee  to  recover  the  same  debt  from  the  same  judgment  debtor. 

9auaTKaL — Iovoranos  ov  Cause  of  Abatbmknt  will  never  Justify  the 
filing  of  a  plea  in  abatement  after  the  time  limited  has  expired. 

W.  B.  Stoddard^  and  8.  C.  LoomUt  for  the  appellant 

/•  IFl  Ailing^  for  the  appellee. 

AjkdbswBj  C.  J.  The  appeal  in  thin  ease  presents  two  qties- 
iions;  one  in  respect  to  a  plea  in  abatement,  the  other  in  re- 
«peat  to  the  admission  of  evidence.  The  complaint  was 
returnable,  and  was  returned  to  the  superior  court  in  New 
Haven  CSounty  on  the  first  Tuesday  of  March,  1888,  at  which 
time  the  parties  respectively  appeared.  On  the  third  day  of 
March,  1890,  an<^  after  the  case  had  been  regularly  assigned 
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for  trial,  the  defendant  filed  with  the  olerk,  but  wifhont  leat« 
of  the  ooort,  a  plea  in  abatement  for  canaes  which  in  fiuit  ex* 
iated  at  the  time  the  anit  waa  brought,  bnt  of  whioh  the  de- 
fendant waa  ignorant  nntil  that  day.  At  the  opening  of  the 
trial,  the  plaintiff  moved  the  court  that  the  plea  in  abatement 
be  stricken  from  the  files  of  the  case.  The  court  allowed  the 
motion.    Thia  ia  alleged  aa  error. 

The  firat  aection  of  rule  19  of  the  general  roles  of  practice 
(Practice  Act,  p»  261)  is,  that  ''all  pleaa  in  abatement  in 
the  auperior  court  must  be  filed  on  or  before  the  opening  of 
the  court  on  the  day  following  the  return  day  of  the  writ'' 
The  rule  waa  intended  to  be  exclusive.  Ignorance  of  a  cause 
of  abatement  will  never  justify  the  filing  a  plea  after  the  time 
limited:  Jamu  ▼.  Morgan^  86  Conn.  848. 

On  the  trial  of  the  case,  for  the  purpose  of  proving  the 
indebtedness  claimed  in  the  complaint  and  specifically  men- 
tioned in  the  bill  of  particulars,  the  plaintiff  offered  in  evi* 
dence  the  record  of  a  caae  entitled  HufiAey  v.  HoU^  tried  in  the 
superior  court  for  New  Haven  County  at  its  October  session, 
1889.  To  the  admission  of  this  record  the  defendant  ob- 
jected, but  the  court  admitted  it  Thia  ia  the  other  alleged 
error* 

The  caae  of  Huntley  v.  Holt  waa  a  complaint  brought  by 
Huntley,  the  present  plaintiff,  alleging  precisely  the  same  in- 
debtedneaa  that  ia  alleged  in  the  present  complaint,  and  {miy* 
ing  for  the  foreclosure  of  a  builder'a  lien  upon  certain  landa 
to  aecure  the  payment  thereof.  It  made  Alfred  Holt,  the 
present  defendant,  and  Mary  Holt,  hia  wife,  defendanta,  and 
averred  that  they  were  both  liable  for  the  debt,  and  that  while 
Mary  Holt  waa  the  owner  upon  the  record  of  the  landa  aought 
to  be  foreclosed,  yet  that  Alfi^  Holt  had  an  interest  therein 
which  might  be  foreclosed  alsa  After  that  case  had  been 
pending  in  court  for  some  time,  Halstead,  Harmount,  &  Co.,  a 
copartnership  consisting  of  Andrew  C.  Halstead,  A.  J.  Har- 
mount, George  P.  Dunham,  and  Merrill  Loomis,  all  of  New 
Haven,  were,  upon  motion  of  the  defendants,  made  parties 
plaintiff  thereto.  It  appeared  that  this  copartnership  waa  the 
assignee  of  nearly  the  whole  of  the  indebtedness  named  in  that 
complaint,  as  security  for  a  larger  sum  due  them  from  Hunt- 
ley, and  upon  which  Huntley  still  continued  liable  to  them. 
In  that  action  Alfred  Holt  made  a  separate  defense,  denying 
that  he  was  indebted  to  the  plaintiffs  therein,  either  alone 
or  jointly  with  his  wife.     Issue  waa  joined  on  that  defenas^ 
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it  wa«  Ulj  tried,  and  tbe  eoori  found  ihat  be  was  indebted 
Qo  aooonntof  the  Dixwell  Avenoe  house  the  sum  of  1907.39, 
and  on  acoonnt  of  the  GKbbe  Street  house  the  sum  of  1939.56; 
and  such  finding  was  made  a  part  of  the  judgment  file.  On 
other  lasues  made  in  that  ease,  it  was  found  that  Mary  Holt 
was  not  liable  in  any  way  for  the  indebtedness,  and  it  was 
also  found  thai  Alfired  Holt  had  no  interest  in  the  land  on 
which  the  houses  were  built  that  ooold  be  foreclosed.  The 
eomplaint  was  tbereupoa  dismissed.  Upon  the  present  trial, 
on  OTidenoe  dehor$  the  record,  the  court  found  that  on  the  trial 
of  the  former  case  the  question  of  the  performance  by  the 
plaintiff  of  the  contract  was  the  matter  on  which  most  of  the 
•▼ideace  on  that  trial  was  takeui  and  that  it  was  argued  by 
oounsel  on  both  sides. 

We  think  there  was  no  error  in  admitting  that  record.  *^  The 
general  rule  is  well  settled  that  the  estoppel  of  a  former 
judgment  extends  to  every  material  matter  within  the  issues 
which  was  expressly  litigated  and  determined,  and  also  to 
those  matters  which,  although  not  expressly  determined,  are 
comprehended  and  involTed  in  the  things  expressly  stated 
and  decided,  whether  they  were  or  were  not  expressly  litigated 
or  considered.  It  is  not  necessary  to  the  concluBiveness  of  a 
former  judgment  that  issues  should  have  been  taken  upon  the 
precise  point  controverted  in  the  second  action.  Whatever  is 
necessarily  implied  in  the  former  decision  is,  for  the  purpose 
of  the  estoppel,  deemed  to  have  been  actually  decided "':  Prap 
T.  Hegemar^  98  N.  T.  858.  See  also  Campbell  Printing  Frees 
Co.  V.  Waller^  lU  N.  Y.  7.  "The  only  matter  essential  to 
making  a  former  judgment  on  the  merits  conclusive  between 
the  parties  is,  that  tbe  question  to  be  determined  in  tbe  second 
action  is  the  same  question  judicially  settled  in  the  first.  A 
judgment  is  conclusive  not  only  as  to  the  subject-matter  in  the 
suit,  but  as  to  all  other  suits  which,  though  concerning  other 
subject-matters,  involve  the  same  question  of  controversy'': 
Freeman  on  judgments,  sec.  253.  See  also  Aurora  City  v. 
West,  7  Wall.  82;  OardtMr  t.  Bnctbee,  3  Cow.  120;  15  Am. 
Dec.  256;  CoUins  r.  Bennett,  46  N.  Y.  490;  Babcoek  v.  Camp, 
12  Ohio  St  11. 

It  is  found  that  Halstead^  Harmount,  &  Co.  are  now  the 
assignees  of  the  whole  debt  owed  by  Alfred  Holt  to  Huntley ; 
that  is,  the  whole  of  the  debt  for  which  this  suit  is  brought 
The  suit  might  have  been  prosecuted  in  his  name  for  their 
benefit:  Saugatuck  Bridge  Co.  v.  Town  of  Weetport,  89  Conn. 
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887.  Bat  wbetber  prosecated  in  their  own  name  or  in  Hnni- 
lej's  name,  they  are  the  real  parties  in  interest  as  plaintiffs. 
Comparing,  then,  the  present  suit  with  the  issue  formed  in  the 
prior  one  on  the  separate  defense  pleaded  by  Alfred  Holt,  it 
appears  that  the  parties  plaintiff  are  identical  in  legal  right. 
The  defendant  is  the  same,  and  the  subject-matter  is  the  verj 
same  that  was  then  tried  and  decided;  so  that  this  case  is 
brought  within  the  strictest  definition  of  an  estoppel  by  a  for- 
mer judgment, — identity  of  parties  and  identity  of  the  cause 
of  action:  SuppUi  v.  Cannon^  44  Conn.  424;  Mun9on  t.  Jfim- 
ioUj  80  Conn.  488;  Hungerford^$  Appeal^  41  Conn.  822. 

*'  It  is  an  established  rule  in  the  administration  of  Justice 
that  all  controversies  between  parties,  once  litigated  and  fully 
and  impartially  determined,  shall  cease;  and  to  that  end  no 
fact  iuTolved  in  such  litigated  controTcrsy,  shown  by  the  rec- 
ord to  have  been  material  to  its  determination  and  to  have 
been  put  in  issue  and  decided,  whether  the  proceeding  was  at 
law  or  in  equity,  shall  again  be  litigated  between  the  sam« 
parties '':  Butler,  J.,  in  Mwuon  r.  Jfrnwon,  80  Conn.  488b 

There  is  no  error  in  the  judgment  appealed  from. 

Bn  Judicata.— A  JndgmMit  nndned  upon  th«  mtrito  li  oe-«xlciiahr« 
with  tike  iMQM  upon  wbteh  it  ii  founded,  and  eonolQeiTe  between  the  pertiet 
thereto,  not  only  u  to  mattere  actually  litigated,  bat  aa  to  vrtrj  other  matter 
directly  at  iaene  by  the  pleadings  which  the  defeated  party  night  have  litl« 
gatedi  LariOard  ▼.  O^  122  K.  T.  41;  19  Am.  St  Rep.  470;  note  toOMtf 
T.  Sterwbmrg,  15  Am.  St  Rep.  142;  WimUU  ▼.  £4f§  Im,  Co.,  ISO  DL  022;  Me" 
CWbii^A  T.  DoAAteU;  86  Va.  87;  PcrrirT.  ifilZib76Iowa,622;  Lamb  r.  Mi^Ckm^ 
Aqr,  76  Iowa,  47;  Orem  t.  Stmborn,  160  Maea.  464;  T&ompmm  t.  Letter,  7S 
Tez.  68L  Bat  a  judgment  doee  not  operate  aa  an  estoppel  witii  racpeet  to 
mattera  not  determined  therein,  and  which  ooold  not  have  been  property 
litigated  under  the  iaaaest  Jf anwM  t.  Bawem,  SO  CU.  672;  Bifm  w.  Mmrthk^ 
104  H.  a  176;  LoHieeOk  eie.  B'p  Ok  t.  Oamle^,  110  Ind.  14& 


HaUSSMAN  V.  BURNHAIL 
p»  OoviracncuT,  U7.] 
HosBARD  AHi>  WiR — GoNTSTANon  BKrwsES. — Hiuband  and  wife  laay, 
daring  covertare^  make  contracts  for  the  oonveyanoee  of  property  be* 
tween  themselves  which  are  valid  in  equity;  and  althoagh  they  will  be 
examined  with  great  care,  they  will  always  be  upheld  when  found  to  eoa* 
tain  the  essential  requisites. 

HinniAHD     AHD     Wm  —  COHTBTAllOn     BMTftMEM — OONSmBEATION.  —  A 

promise  by  a  married  woman  to  reoouTey  certain  property  to  her  hus- 
band upon  his  request,  in  confiideration  of  his  conyeyanoe  of  the  same  te 
her  throagh  a  third  person,  and  reeerying  to  the  husband  a  life  use 
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ii  htmd  «p«  m  Tsloabk  and  adaqaatt  •oBriteatiop,  Mid  ii  «i- 

AHD  Wifl  — OOHTSTAVCBi  BRWUr.— A  OODtrMl  of  ft  BiMried 

vomaa  vitii  bar  hiul»iid»  for  Um  btnafit  cf  henelf  or  h«r  ostato,  la  bind* 
lag  ia  oqaityy  and  the  aatate  aftetad  tharabj  naad  aol  ba  hold  bj  bar  to 
bar  aola  and  aapania  aaai 

MD  AK9  Wm— OmmnrAvon  anrwuir  —  Br ATim  ov  Fbavm.— 
if  a  maifiad  womaa  aontraeta  to  raeoiiTey  oartain  proparly  to  bar  baa* 
band  wgtm  bla  raqaaat^  in  oooatdaration  of  bia  ooayeyanoa  of  tba  Muna  to 
bar  tbroogb  a  tnutoa^  tha  atatata  of  f randa  doea  not  apply.  8aoh  contract 
aoad  not  ba  la  writhi^  aa  part  of  it  baa  baen  folly  parformod  by  oot  ol 
Iba  aontimatbig  partiaib  nor  ia  it  objaotionabla  baoanaa  not  to  ba  par- 
famad  witbin  a  yaar,  wbaD  no  tima  for  parf ormanoa  it  atipolatad. 

Ara  Wm-^OoHTBTAiioia  bstwbih  —  Mutaul  —  Wbara  a 
■arriad  woman  agraaa  to  raoonray  proparty  to  bar  bnaband  npon  bla 
mfBaat^  In  aonaidaration  of  a  oouToyanoa  of  tha  aama  to  bar,  bat  tba 
bnaband  faOa  to  Join  tbo  wifa  in  ancb  raoooTayanoa,  owing  to  tba  arrono- 
ana  advioa  of  bia  oonnaal,  aqnity  will  raliaTa  againat  tha  lagal  niiaUko, 
atdar  a  MoonTayaaoa^  nnlaaa  tbara  ara  anbatantial  raaaona  to  tha 


Ag»  Wm  — OoxTSTAVOia  bbtwsut — Waitmb.  ^  Wbara  a  wifa 
ta  MoonT^  proparty  to  bar  bnaband  npon  bia  raqnaat^  la  oonaid. 
of  Ua  aonToyanoa  of  tba  aama  to  bar,  bar  anbaaqnant  aonaant 
•nd  attompt  ta  raoonvoy  oonatitnta  a  wairar  of  a  formar  raqnaat  to 
rajf  and  anab  wairar  attaobaa  ta  tboaa  idio  olalm  nndar  or  tbaongb 


HraiAV»  AV»  Wm— ComrBTAiKnn  awwaMi— Butt  of  Hnna  to  Rb- 
IPOtPfBf.  —  Whara  a  wifa  promiaaa  to  raoonray  proparty  to  bar  bnaband 
Bpon  Ua  raqnaat^  la  aonaldaratloa  of  bia  oonToyanoa  of  tbo  aama  to  bar, 
tba  liability  to  raoonray  at  any  tima  npon  raqnaat  oonatitntaa  an  aqnity 
wbiab  attaobaa  to  it  wbila  in  bar  banda,  and  bar  baira  taka  and  bold  it 
anbjaat  to  the  aama  aqnity,  wbiab  ean  ba  aaforoad  againat  them  to  tbo 
aama  artant  that  it  might  baTo  baan  anf orood  againat  bar  daring  bar 
lifatiaiaa 

ro  An  WiiB— OoanrBTAiiOBa  BsrwiBir— Pabol  Pboov  of  Gov- 
VDBBAnoif •  —  Wbara  tha  raal  aonaidaration  for  a  oonyeyanoe  from  boa- 
band  to  wifa  ia  different  from  that  axpreasad  In  the  deed,  it  may  ba 
abown  by  parol,  and  tbe  Tarianoa  doea  not  impair  tba  validity  or  change 
tiw  aflbot  of  tba  ooBToyanea. 

An   WiFB  — OOBTBTAVOBS    BBTWBBV  —  PROMIBB  TO  RbOOVTBT. 

—  Wbara  a  wife  promiaaa  to  reoonvey  certain  property  to  bar  bnaband 
npon  bla  reqneat^  ia  oonaideration  of  a  oonToyanoa  of  the  aama  to  her, 
ioaaiiing  tba  naa  of  a  life  aetata  In  the  property  to  him,  the  promiae  to 
fooonToy  la  not  ineonaiatent  with  tha  intaraat  in  the  premlaea  raaanred 
in  tba  deed  to  bar. 

BVBBAn    ABO  WiFB—  OOBTBTABOBi   BBTWBBB,   WHBTHBB  VOLUBTABT.  — 

Wbara  a  wifa  agraaa  to  raoonrey  proparty  to  her  bnaband  npon  bii 
Baqnaat»  in  oonaidaiiation  of  bla  oonveyanoe  of  the  aama  to  bar,  snob  re* 
aaafayanoa  ia  not  Tolnntary  ao  aa  to  prevent  eqnity  from  enforcing  it^ 
in  tbo  abaenoe  of  proof  of  bar  indabtadnaai^  or  that  oraditora  ware 
dafranded  or  prajndioed. 
JvBiBDioriOB  —  Waitbb  .or  8bb¥ICB.-»A  non-reaident  who  rolnntarily 
appeara  by  oounaal,  and  without  interposing  any  objaotioa  to  tbe  jari» 
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dletioQ  of  the  Miirt  plMdi  to  the  meciti  of  Uio  cam,  Oorol^ 
Tiot  of  the  oompUint  upon  himielf. 
Htobavo  ahd  Wife — Covtitaxom  Bsrwim— SJooaanoBT  ov  Fmh- 
m  TO  RioowYBr.  —Where  a  suurned  weii»a  prnmiiiie  to  leeonvey 
propertj  to  her  hnahend  «pea  hU  leqnet^  w  eonaidentieB  of  hk  eon- 
Teyaaoe  of  the  nme  to  her,  eq[iiitj  will  enleree  aiieh  proniiw^  althoogh 
■he  hea  mode  m&  faeffeeteel  etteiapt  to  ioeoiiv<^. 

Suit  to  oorreet  a  deed  and  to  compel  the  coiiTejanoe  of  cer- 
tain real  estate.  Jacob  and  Maiy  Hanssman  were  married 
in  the  year  1867.  Each  had  been  married  before,  and  each 
had  children  by  a  former  marriage.  On  December  11, 1885, 
Jacob,  being  in  feeble  health,  and  not  expecting  to  ontliTe  his 
wife,  and  intending  to  make  proTision  for  her  after  his  death, 
conveyed  the  premises  in  dispute  by  quitclaim  deed  to  an 
attorney  at  law,  reserving  to  himself  the  use,  occupation,  and 
control  dming  his  life.  As  part  of  the  same  transaction,  and 
on  the  same  day,  his  grantee,  by  releaBe  deed,  conveyed  the 
land  to  Mary  Haussman.  The  consideration  expressed  in 
each  of  the  deeds  was,  '*  divers  good  causes  and  considera- 
iions,  and  especially  one  dollar''  reoeived  by  the  grantcnr. 
The  proof  showed  that  the  real  consideration  for  the  deeds  was 
a  prior  promise  made  by  Mary  to  Jacob  that  she  would  recon- 
vey  the  land  to  him  whenever  he  should  request  her  to  do  ao. 
In  July,  1888,  Jacob  requested  her  to  reconvey  the  land  to 
him,  and  on  the  26th  of  that  month  she  attempted  to  comply 
with  his  request,  and  made  a  release  deed  of  the  land,  which 
was  properly  executed  by  her.  This  deed  was  never  jointly 
executed  by  herself  and  her  husband,  and  was  never  exe- 
cuted by  her  husband  at  all.  Mary  died  soon  thereafter,  and 
neither  she  nor  her  husband,  at  any  time  during  her  life, 
knew  that  it  was  necessary  that  her  deed  of  release,  which 
was  made  to  an.  attorney,  who  in  turn  conveyed  to  Jacob, 
should  have  been  executed  jointly  by  herself  and  her  hus- 
band. This  mistake  arose  through  relying  upon  the  errone* 
ous  advice  of  an  attorney,  who  told  them  that  the  deed  so 
executed  by  her  would  convey  her  interest  to  her  husband. 
Since  this  suit  was  instituted,  Jacob  Haussman  has  died  in- 
testate.  The  controversy  is  therefore  between  his  heirs  as 
plaintiffs  and  the  children  of  Mary  Haussman  by  a  former 
marriage  as  defendants.  There  was  no  issue  of  the  marriage 
between  Jacob  and  Mary  Haussman.  The  case  was  reserved 
for  the  judgment  of  this  court 

W,  F.  Henney^  for  the  plaintiffs. 

IL  Welles  and  E.  Johnson^  for  the  defendants. 
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Phslpb,  J.  The  plaintiff  daimed  in  hte  eomplatnt,— * 
1.  Pectmiarj  damages;  2.  A  reforraatimi  of  tlie  deed  fpom 
Mtb.  Hanesman  to  the  attorney,  ao  as  to  join  Mr.  Haussman 
as  grantor  with  his  wife;  8.  The  lamoval  of  the  clond  on  the 
plaintiff's  title  by  commanding  the  defendants  to  coiiYey  to 
Mr.  Hanaeraan  any  tUle  or  interest  in  the  premisea  which 
they  may  hare;  and  4.  Such  other  and  further  relief  as  to 
equity  may  appertain.  The  question  is,  whether  by  this  ao* 
tion  there  is  a  remedy  for  those  who,  by  the  aforesaid  mis- 
take, have  been  deprived  of  an  estate  which  was  by  both 
parties  intended  for  them,  and  which  bat  for  such  miatake 
they  wonld  hare  receiTed. 

It  is  scarcely  possible  that  the  case  could  be  made  which 
would  present  clearer  or  stronger  equities,  and  it  would  seem 
that  the  consequences  of  such  a  mistake  should  be  relieved 
against,  unless  there  are  insurmountable  obstacles  in  the  way; 
and  a  court  of  equity  should  be  astute  and  diligent  in  its  efforts 
to  prevent  such  manifest  injustice. 

The  underlying  question  in  the  case  is,  whether  the  promise 
by  Mrs.  Haussman  to  reconvey  the  property  was  valid.  Thtit 
the  legal  and  equitable  title,  subject  to  the  reserved  life  estate 
in  Mr.  Haussman,  was  vested  in  her,  is  conceded.  Indeed, 
the  defendante  claim  and  derive  whatever  title  or  interest  they 
possess  in  the  property  through  the  deed  from  Mr.  Haussman 
to  his  wife^  which  was  made  pursuant  to  the  agreement  be- 
tween them,  a  part  of  which  was  the  promise  of  Mm.  Hauss- 
man to  reconvev. 

That  husband  and  wife  may,  during  coverture,  make  con- 
tracte  for  the  conveyance  of  property  between  themselves 
which  will  be  good  in  equity  has  long  been  settled,  both  in 
Great  Britain  and  here.  The  court  will  examine  them  with 
great  care,  and  when  they  are  found  to  contain  the  essential 
requisites  which  exist  in  the  case  before  us,  they  will  always 
be  upheld:  Slanning  r.  StyUf  8  P.  Wms.  834;  Lucoi  v.  Lticas^ 
1  Atk.  270;  Lady  Arundell  v.  Phtpps,  10  Ves.  146;  Lwingston 
V.  LMnggton,  2  Johns.  Ch.  687;  Shepard  y.  Skepard^  7  Johns. 
Ch.  67;  11  Am.  Dec.  896;  Wallingsford  v.  AUetij  10  Pet  694; 
Btnman  v.  Parkii,  83  Conn.  197,  198. 

The  consideration  for  the  promise  of  Mrs.  Haussman  was 
the  conveyance  to  her,  and  the  provision  far  her  support  se- 
cured by  it.  That  it  was  valuable  and  adequate  cannot  be 
questioned,  nor  that  it  was  made  for  the  benefit  of  herself  and 
her  estate.     It  n^as  reasonable  and  eertain  in  ito  terms,  and 
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would  not,  if  execated,  interfere  with  the  rights  of  ereditorSi 
and  slie  might  well  have  made  the  reoonveyanoe  in  pnrsaanoe 
of  it  If  it  was  Toid  at  law,  its  Talidity  in  eqnitjr  cannot  now 
be  doubted:  DcnovaWi  Appeal^  41  Conn.  661;  BUeheoek  t. 
Kidy,  41  Conn.  611. 

It  is  said  the  property  was  not  her  sole  and  separate  estate, 
and  therefore  her  promise  to  reconyey  was  invslid.  This  ob- 
jection has  been  practically  disposed  of  in  what  is  said  respect- 
ing the  validity  of  the  promise.  As  the  promise  by  which 
she  obtained  the  conveyance  was  for  the  benefit  of  herself  and 
her  estate,  it  is  unimportant  whether  the  property  to  which  it 
related  was  her  sole  and  separate  estate.  The  contract  of  a 
married  woman  for  the  benefit  of  herself  or  her  estate  is  bind- 
ing in  equity,  and  the  estate  aflTected  by  it  need  not  be  held 
by  her  to  her  sole  and  separate  use:  See  authorities  last 
above  cited. 

The  statute  of  frauds  is  also  interposed  as  a  defense.  If 
this  was  a  contract  relating  to  the  sale  of  land,  and  therefore 
originally  within  the  statute,  it  was  part  of  an  agreement 
which  had  been  fully  performed  by  the  other  contracting 
party  to  it,  and  therefore  taken  from  its  operation.  It  is  not 
objectionable  for  the  reason  that  the  promise  was  not  to  be 
performed  within  a  year.  No  time  for  performance  was  stipu- 
lated,  and  it  might  have  been  made  at  any  time.  That  stat. 
ute  has  no  application  to  this  case:  Hayden  v.  Dendow^  27 
Conn.  841;  1  Rev.  Swift's  Dig.  255,  and  cases  cited. 

It  is  claimed  that  the  mistake  was  one  of  law,  and  not  of 
fact^  and  that  therefore  a  court  of  equity  can  give  no  reliefl 
This  has  been  considered  the  general  rule  on  the  subject;  but 
in  Siedwell  v.  Anderson^  21  Conn.  144,  the  court  say  that  it  is 
not  of  universal  or  unqualified  application.  And  in  Pattentm 
V.  Bloomer^  85  Conn.  64,  96  Am.  Dec.  218,  a  case  where  the 
parties  were  mistaken  as  to  the  legal  efiect  of  a  chattel  mort- 
gage under  which  possession  was  not  retained  by  the  vendee, 
and  where  a  specific  performance  of  the  contract  was  asked| 
Butler,  J.,  giving  the  opinion  of  the  court,  says:  *^  The  parties 
were  mistaken.  Such  a  mortgage  would  be  worthless,  unless 
possession  was  retained  by  the  vendee.  It  is  too  clear  for 
doubt  that  i}\p  respondent  never  would  have  entered  into 
that  agreement  but  for  the  mistaken  supposition  that  in  the 
execution  of  it  he  was  to  have  the  protection  of  a  valid 
mortgage.  It  is  equally  clear  that  such  a  mistake  is  a  most 
material  one,  and  that  it  was  the  right  and  duty  of  the 
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Bpoadeni  to  refuse  to  ezecttte  the  agreement  on  dieoofering  it, 
and  it  would  be  groealy  inequitable  and  anjust  to  compel  bim 
toperfimn  it" 

The  analogy  between  that  caee  and  this  is  very  striking, 
and  the  principle  which  the  court  there  applied  seems  directly 
applicable  to  the  facts  here. 

It  is  said  that  the  complaint  alleges  no  request  to  reconvey; 
that  such  a  request  was  a  condition  precedent  to  the  plaintiff's 
right  to  a  reconveyance;  that  it  should  have  been  allegedi 
and  because  it  was  not,  no  eyidence  to  prove  it  was  admissi* 
ble;  and  that  to  the  admission  of  such  evidence  objection  was 
duly  made. 

Ordinarily,  such  an  allegation  would  be  necessary;  but  it 
appears  that  Mrs.  Haussman  was  willing,  and  attempted  to 
make,  and  supposed  she  had  made,  a  proper  conveyance.  If 
no  request  was  made,  there  was  such  an  attempted  perform- 
ance by  her,  by  acts  which,  in  their  order,  were  subsequent  to 
a  request  that  she  must  be  held  to  have  waived  it,  and  the 
waiver  wiU  have  the  same  operation  and  effect  against  those 
who  stand  in  her  place  as  against  herself.  The  defendants 
are  claiming  the  property  by  inheritance  from  her,  and  under 
no  other  title.  The  promise  to  reconvey  was  made  by  her, 
and  she  held  the  property  subject  to  a  request  at  any  time  to 
make  the  reconveyance.  That  liability  and  duty  constituted 
an  equity  which  attached  to  it  in  her  hands,  and  the  defend- 
ants took  and  now  hold  it  subject  to  the  same  equity,  which 
can  be  enforced  against  them  in  the  same  manner  and  to  the 
same  extent  that  it  might  have  been  against  her  if  she  were 
living. 

That  a  request  to  reconvey  was  in  fact  made  by  Mr.  Hauss- 
man is  found  by  the  court,  but  under  the  circumstances  we 
consider  it  entirely  immaterial. 

It  is  further  said  that  the  husband  did  not  offer  to  join  with 
his  wife  in  a  reconveyance.  This  is  true,  and  in  his  non-join- 
der consists  the  mistake  sought  to  be  relieved  against.  He 
was  willing  to  join,  and  would  have  done  so,  but  for  the  erro- 
neous legal  advice  by  his  attorney,  in  whom  he  confided,  and 
on  whose  judgment  he  was  justified  in  relying.  If  the  non- 
joinder and  the  mistake  which  occasioned  it  can  be  remedied, 
we  think  the  omission  of  the  offer  to  join  too  technical  and 
unimportant  to  be  allowed  to  prevent  the  court  from  doing 
equity  when  it  is  clearly  demanded,  and  should  be  done  un- 
less there  are  substantial  reasons  to  the  contrary. 


10  H4I9HIUH  9.  BvwamAML  [Oonii. 

'RimwUm nrg^  that  the  agreemtat  hetwean  tha  partiea  con- 
tndieta,  or  ia  iDeoneiatant  with,  tha  deed  tnm  Mr.  Hanaaman, 
hecanae  it  ia  alleged  in  the  oomplaint  that  the  eenrideratioii 
waa  the  promiae  of  Mrs.  Haoaamaii  to  reoontof,  whareaa  in 
the  deed  it  waa  atated  to  he  of  a  pecnniary  character. 

It  haa  been  often  decided  hy  thia  eoort^  and  ia  aa  well  aet- 
tled  hj  ita  repeated  adjndicataona  aa  any  qneation  can  he, 
that  when  the  real  conaideration  for  a  eonTeyanea  ia  different 
from  that  expreaaed  in  the  deed,  it  may  be  ahown  by  parol, 
and  the  Tariance  doea  not  impair  the  TaHdity  or  change  the 
eflfbot  of  the  convey anee. 

The  contract^  which  waa  the  conaideration  for  the  deed,  waa 
not  intended  to  be  reduced  to  writing  or  incorporated  in  the 
deed,  and  the  deed  waa  only  given  in  pnrananee  and  part  ezo* 
ention  of  the  contract:  Oroeterr.  HigginB^  7  CSonn.  843;  OMm$ 
V.  nBots  26  Conn.  868;  68  Am.  Dec.  898;  CMpin  v.  AhmUr^ 
29  Conn.  99;  Clarke  v.  Tappin,  82  Conn.  67,  68;  PmnM  r. 
BumBf  89  Conn.  429;  Pdet  v.  OUbeH^  44  Conn.  10;  Sekindier  v. 
Muhlhei$er,  45  Conn.  154;  HtMard  v.  Entign,  46  Conn.  688; 
MeFariand  v.  8ike$,  54  Conn.  262;  1  Am.  Bt  Rep.  111. 

It  ia  eaid  alao  that  the  agreement  to  reconvey  ia  inconatatent 
with  the  Hfe  eatate  reaerved  in  the  deed.  The  promiae  of  M ra. 
Hansaman  to  reconvey  the  eatate  waa  simply  an  agremnent  to 
reconvey  what  had  been  previously  conveyed  to  her.  81ie 
could  have  done  nothing  more,  and  it  is  obvions  that  nothing 
elae  waa  oontemplated  or  promiaed,  or  understood  by  the  par- 
ties to  be  promised. 

It  is  also  said  that  it  la  inconsiatent  with  the  nae  and  be- 
hoof, and  the  covenant  of  non-claim,  contained  in  the  deed. 
These  are  objections  of  a  similar  character  with  the  laat^  and 
like  that,  reat  on  no  substantial  foundation.  The  nae  and  be- 
hoof of  the  grantee,  and  the  non-claim  by  the  grantor,  relate 
only  to  the  quantity  and  character  of  the  estate  conveyed,  and 
have  no  connection  with  or  reference  to  any  intereat  in  the 
premiaes  which  waa  reserved. 

The  further  claim  ia  made  that  the  deed  from  Mra.  Hansa- 
man was  a  voluntary  conveyance,  and  for  that  reaaon  a  court 
of  equity  will  not  relieve.  There  waa  a  good  and  valuable 
consideration  ibr  the  deed  in  the  title  to  and  nae  of  the  prop- 
erty aha  received  from  Mr.  Haussman  under  the  agreement 
She  doea  not  appear  to  have  been  indebted,  no  orsditora  were 
defrauded  or  prejudiced,  and  tha  claim  that  it  waa  volnntary 
is  wholly  unsupported. 
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It  is  also  insisted  that  no  judgment  can  be  rendered  against 
the  defendant  Erwin  Larens,  beoanse  he  is  a  non-resident  ct 
the  state,  and  no  service  of  the  complaint  was  made  on  him. 

He  appeared  by  counsel,  and  without  interposing  any  ob- 
jection to  the  jurisdiction  of  the  court,  pl^ded  to  the  merits 
of  the  case.  He  waived  service  by  voluntarily  submitting  to 
the  jurisdiction,  and  as  the  property  involved  in  this  issue  is 
aituated  in  this  state,  and  within  the  jurisdiction  of  its  courts, 
there  is  no  reason  for  this  claim:  Payn$  v.  Farm&n^  and  Citi- 
ems'  Sank,  29  Conn.  415. 

It  is  claimed  further  that  the  deed  by  Mrs.  Haussman  was 
veid,  and  that  a  court  of  equity  has  no  power  to  give  it  vitality 
and  force.  This  may  be  so,  but  the  court  may  look  through 
the  deed  to  the  contract  back  of  it,  and  enforce  that^  provided 
It  is  Talid:  Ooodman  v.  RandaU,  44  Conn.  821. 

Some  remarks  in  the  opinion  of  the  court,  in  the  case  of 
Diekimon  t.  Olenney,  27  Conn.  104,  on  which  the  defendants 
lely,  at  first  sight  appear  to  be  at  variance  with  that  doctrine- 
The  court  was  dealing  in  that  case  with  a  deed  which  was 
parely  voluntary,  and  wholly  without  consideration,  and  which 
failed  of  having  been  properly  executed  by  the  mere  ignorance 
ef  the  parties  with  respect  to  the  necessary  legal  formalities, 
and  which  had  no  valid  contract  behind  it  which  could  have 
been  enforced.  The  parties  had  not  the  excuse  of  having  been 
misled  by  the  mistaken  judgment  of  a  legal  adviser  in  whom 
they  properly  trusted,  and  the  accident  or  mistake  consisted 
wholly  in  their  ignorance  of  the  law,  which  they  took  no  pains 
to  prevent 

Toward  the  close  of  the  opinion,  the  court,  by  Storrs,  C.  J., 
say,  on  page  112:  ''  It  socbetimes  happens  that  where  equity  is 
compelled  to  yield  to  the  absolute  requirements  of  law  re* 
•training  its  efficacy  in  reforming  agreements,  some  other 
agreement  behind  the  defective  contract  may  exist  of  which 
equity  can  lay  hold,  and  thus  indirectly,  though  in  strict  con- 
formity with  established  principles,  afford  a  remedy  for  the 
deficiency.  A  defective  deed  is  sometimes  treated  practi- 
cally as  an  executory  contract  for  the  sale  of  lands,  and  its 
execution  is  decreed.  We  confess  that  it  seems  to  us  that 
this  proceeding  is  not  the  reformation  of  a  deficient  instru- 
ment, but  rather  belongs  to  the  branch  of  equity  jurisprudence 
which  relates  to  the  specific  performance  of  contracts,  —  to  the 
performance  of  contracts  of  which  the  defective  instrument  is 
the  evidence  or  memorandum.    In  the  present  case  the  prin- 
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dple  will  not  ayail  the  petitioners.  If  they  resort  to  an  agree- 
ment lying  back  of  the  deed,  they  will  bring  to  light  onlj  » 
contract  legally  void.  For  it  is  not  to  be  denied  that  the  ex- 
ecatory  agreement  of  a  married  woman  concerning  her  real 
estate,  though  assented  to  by  her  husband,  is  absolutely  a 
nullity,  —  a  proposition  which,  as  we  have  already  stated,  la 
true  of  all  the  contracts  of  married  women  other  than  thoae 
which  the  statnte  expressly  validates.'' 

That  case  was  decided  prior  to  the  statute  of  1872  giving  a 
remedy  at  law  against  married  women  upon  contracts  made 
by  them  for  the  benefit  of  themselves  or  their  estates,  and  be- 
fore  the  many  judicial  decisions  and  statutory  provisions  which 
have  since  greatly  enlarged  the  capacity  of  married  women 
with  respect  to  their  property  and  rights,  and  extended  their 
remedies  and  liabilities  upon  their  contracts.  This  has  necee- 
sarily  carried  with  it  a  corresponding  enlargement  of  the  jurie- 
diction  of  courts,  both  of  law  and  equity,  with  respect  to  them 
and  their  estatee.  The  reasoning  of  the  opinion  was  well 
adapted  to  the  facts  of  that  case  and  the  law  as  it  then  existed. 
But  we  think  we  may  now  well  hold,  without  modifying 
that  opinion  except  so  far  as  the  difiference  in  the  &cts  and 
the  changes  in  the  law  necessarily  produce  that  effect,  thai 
the  defendants  are  not  equitably  entitled  to  retain  the  estate^ 
and  that  such  relief  should  be  granted  as  it  is  competent  for 
a  court  of  equity  to  give. 

In  the  view  we  have  taken  of  the  case,  it  seems  entirely 
unimportant  whether  the  deed  from  Mr.  Haussman  raised  a 
trust  of  any  kind  for  the  benefit  of  himself  or  his  heirs;  and 
we  discover  nothing  in  the  conduct  of  Mrs.  Haussman,  or  in 
the  relations  of  the  parties,  which  w6  think  tends  to  establish 
actual  or  constructive  fraud.  We  think  the  arm  of  equity 
is  long  enough  to  reach  the  injustice  we  are  endeavoring  to 
prevent,  and  that  it  can  be  done  without  violence  to  estab- 
lished principles. 

As  the  complaint  is  framed,  however,  and  as  the  record  now 
stands,  we  think  there  are  serious  difficulties  in  the  way  of 
advising  the  superior  court  to  render  a  judgment  for  the  plain- 
tiff. We  do  not  see  how,  since  the  decease  of  Mr.  Haussman, 
we  can  properly  advise  that  the  deed  from  Mrs.  Haussman  to 
the  attorney  be  reformed  so  as  to  join  Mr.  Haussman  as  a 
grantor  with  his  wife,  and  permit  and  direct  him  to  execute 
the  same;  nor  that  the  alleged  cloud  be  removed  from  the 
plaintiff's  title  by  a  decree  commanding  the  defendants  to  con- 
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Toy  to  Ifr.  HftQBf  man  tnch  title  or  iaterett  in  tho  jxroperty  m 
ihey  may  kayo. 

The  heirs  at  law  of  Mr.  HaQseman  are  now  the  only  parties 
properly  entitled  to  reliefl  They  haye  not  sinoe  his  death 
been  made  parties  to  the  aotioni  and  are  not  regularly  before 
the  conrt  or  legally  asking  for  relief.  It  is  true  that  the  death 
of  Mr.  Haossman  has  been  suggested  on  the  record,  and  that 
his  administrator  has  entered  to  prosecute  the  action.  We 
do  not  see  how  he  is  entitled  in  his  representatiTe  character 
to  relief  er  tp  a  judgment  for  the  benefit  of  the  heirs.  If  it 
was  an  action  at  law  to  recoTer  the  possession  of  the  estate  un* 
der  General  Statutes,  section^lOlS,  there  might  be  no  difficulty; 
but  the  statute  is  in  express  terms  limited  to  an  action  of  die* 
■eiainy  and  we  do  not  feel  justified  in  extending  it  by  analogy, 
though  the  object  sought  to  be  obtained  in  this  case  is  similar 
to  that  provided  foe  in  the  statute. 

We  think  the  case  should  be  remanded  to  the  superior  courl^ 
where  the  plaintiff  can  ask  liberty  to  file  a  supplemental  conn 
plaint  showing  the  interest  of  the  heirs  of  Mr.  Haussman  in 
the  suljeot-matter,  and  making  them  parties,  and  by  such 
additional  aTerments  as  may  be  pertinent  and  properi  demand 
for  them  appropziate  reliel 


CL  J.,  dimntod  from  tiM  apinkNi  detiTwed  hf  Sm  majorllj  cS 
Utm  €oafl|  and  iteted  m  to  tbo  plaintiff's  fint  oIaub  for  nliol^  nuneljy  thai 
tiie  dead  from  Many  Haiuasiiiaa  to  tbo  attornej  bo  ao  lolomiod  aa  to  jofai 
Jaeob  Haiuaiiiaa  aa  s  grantor  thorein,  tbat  beoanaa  of  hia  death  after  tho 
faMtttntioa  of  tbo  anit  it  waa  impoaaibla  to  grant  tbia  prayor,  bat  tbat  trea^ 
ing  tbo  eaao  aa  tboo^  ho  waa  atOl  livings  tbo  mlo  oogbt  to  prorail  tbai 
whoro  a  daod  or  otiior  written  inatmmont  ia  defeotiTo  in  aomo  partionlar  ro- 
qnirod  by  atatate^  it  aonnot  bo  roformed;  eitiiig  Story'a  Sq.  Jar.,  aoa  177| 
BrigMr.  Bagd^  I  Story,  478;  HibbeH  t.  Botlutfm»  8  Brown  Ob.  671;  Dkkim^ 
mm  ▼.  Olameiff  87  Oban.  104^  roforred  to  at  longtb  in  tbo  foregoing  opinion. 

Jndgo  Andfowa aaid  of  tbo  httor  eaao:  *«Tbat  eaaa  ia  oondlaaiye  of  tbo 
prooent  ono  in  loapoot  to  tbo  first  daim  for  reliel.  Tbo  reformation  of  any 
written  oantraot  iaq^iea  tbat  tbo  agreement  between  tbo  partiee  ia  ezooated. 
It  ia  tho  ooneetloo  of  an  eocooatad  agreement^  and  not  the  performanoe  of  an 
oxoentory  coo.  Bnl  if  wo  regard  tho  promiae  of  Mrs.  Hanasman  aa  an  ez- 
oentory  ono  on  bar  part  to  oonToy  her  buid»  tbo  diffioalty  ia  only  increased^ 
for  tbo  aaaontafy  oantraot  of  a  marriod  woman  to  oonrey  Uu&d  ia  wholly  ymd» 
No  eowt  oan  givo  eflbot  to  soeh  an  agreement  by  decreeing  its  foliillmentt 
Oen  ▼.  Oari  47  Ooon.  291;  Amum  t.  Merritt,  18  Oonn.  478;  Didtkuom  ▼• 
mamqf,  S7  Ooon.  104;  JforMi  t.  Dwelig,  6  Wand.  8;  21  Am.  Dea  946;  Pmr- 
erilv.  Octkorn,  17  Ofaio^  106;  Cfarrr.  Wittkmu,  10  Obio^  806.* 

Aa  to  the  plaintiff 'a  elaim  to  recover  beoaaae  of  a  trostk  Jndgo  Andrews  saya^ 
in  eflSMt^  tbnt  if  it  be  granted  that  Mrs.  Haossman  was  able  notwithstanding 
bar  eovertnro  to  make  oontracts  concerDing  land,  etiU  it  mast  be  oonoedoa 
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vpoQ  hit  rtqnait^  appareotlj  «nfttod  u»  ezpreis  tnut^  and 
BolbtpKov^dbypaNls  i>M»T.  ilMi^ftOaBii.tt6|  Fatft 
108;  Todd  T.  Munmm,  53  Gonn.  679. 

The  pi^g«ti<ff  do  not  admit  that  mich  a  tmsi  exiited.  and 
r^;lit  to  raeoy«r  beeanao  of  raeb  a  tnitk  Thay  ara  ealuppad  by  toa 
fram  daiMiag  a  tainhmf  troat,  ob  tba  groimd  tbat  tbay  w 
aaadderation:  Beldem  t.  Sqftmnar^  8  Conn.  304;  21  An.  Doo.  661;  JbeMf  ▼. 
Hmnrd,  79  CaL  62oi  12  Am.  St  Rep.  162;  Graves  ▼•  Oftwea,  29  N.  E.  U9| 
Philbrooi  ▼•  i)e/aiio^  29  Ma.  412. 

Tbe  bfadm  is  made  tiiat  balora  Haaiamaa  reqoaated  Mf*. 
aanvay  to  bfan  tfaata  waa  ao  tnat»  aad  that  after  ba  aiadi 
tnat  araae}  but  H  oaa  bardly  ba  mid  that  tha  ra^aart  aloaa 
Hanwroaa  a  tnutaeu  Sacb  reqnatt  did  not  ohange  the  cbaiaotar  ol 
promise;  it  only  fixed  the  time  when  it  became  her  dnty  to  perferm  ik|  and 
aooording  to  the  ohum  set  np^  if  Hanssman  had  aerer  made  any 
the  rseonvayance,  or  H  mpea  snoh  raqaeat,  tha  land  bad 
bin.  there  aavar  woold  hwra  been  any  traak  Still,  it  ia  insisted  tha*  ba. 
eanse  the  land  was  not  reconveyed  to  him  npon  reqaest^  ICra.  Haaasaiaa 
became  a  tnutee  for  him  by  oonatmction  of  law.  Oii'  this  point,  tha  learned 
chief  Justice  said:  **  Pomeroy's  Equity  Jtmspmdence,  seetkm  156^  says;  'AU 
inataacea  of  cmistnietiva  trusts  may  be  nferred  to  what  e^foity  dsMaoinatoa 
fnad,  aotaal  or  conatmetiT^  indnding  acto  or  omissiens  in  nnlstiaB  af 
fiduciary  obligation,'  In  another  part  of  the  same  sectioB,  it  says  that  oon- 
stmctire  tmsto  are  sometimes  called  trusts  ex  maUficio,  I  look  in  Tain 
through  this  case  for  any  indication  of  fraud  or  want  of  good  faith  on  tha 
part  of  Mrs.  Hausaman.  On  the  contrary,  the  fsets  sh«w  that  sha.  BMda  tiia 
promise  to  reoonrey  honestly  and  with  the  full  intention  to  perform  it  Sha 
did  perform  it  so  far  as  performance  depended  on  her.  It  is  well  aattlad 
that  the  failure  to  perform  a  promise  honestly  made  n  not  fraud:  E^emtqf  ▼. 
Bwoard,  79  OsL  526;  12  Am.  St  Rep.  162;  Perry  r.  McHenty,  IS  QL  SS7| 
Wheeler  y.  Seynolds,  66  N.  T.  234;  Levy  y.  Brush,  45  N.  T.  689;  Oamim  T. 
Wheeler^  25  Me.  269;  43  Am.  Dec  283;  Burden  y.  SheriOan,  86.  Iowa,  10; 
14  Am.  Rep.  505;  Boyd  r.  Stone,  11  Mass.  348.  Ko  fraud,  aotaal  or  oon- 
structiye,  towards  her  husband  can  be  imputed  to  Mr&  Hanssman,  ftir  aha 
did  exactly  what  he  asked  her  to  do»  and  Just  what  she  had  promised  to  do^ 
so  for  as  it  was  possible  for  her  to  do  it  That  the  deed  teiled  to  haya  tha 
effect  they  desired  was  owing  to  the  mistoke  of  Mr.  Haussman  av  araoh  ai 
to  any  misteke  of  Mrs.  Haussman.  It  was  a  mutual  mistake,  owing  to  in- 
correct adyioe  as  to  the  legal  efliBot  of  that  deed.  It  haa  been  bud  down  by 
high  authority  that  where  parties  haye  been  mutually  nastaken  ai  to  thA 
legal  efiiMt  of  the  transaction  into  which  they  haye  entered,  equity  wHl  not 
interfere  to  reform  the  contract:  MagleeJMd  r,  Marquii  ^  Londonderry^  L  B. 
4  Cb.  Diy.  693;  Pomeroy's  Sq.  Jur.,  sea  846;  WhecOom  y.  Wheatom,  9  Ooon. 
96.  Whether  or  not  this  is  tha  law  it  la  not  necessary  to  deeidsu  In 
the  present  case,  the  mistoke  is  aa  to  a  stototo  requisite,  whieh  an  aAar 
grounds  eannot  ba  snppUed  by  any  equitoble  interferenoa,  av  abaady 
shown." 

HusBAHD  AHD  Wm — OomBTAiTon  BXTWXKV.  — ^  Beeda'  of  eonyayaaoa 
from  a  wife  to  her  husband:  Kxtendad  note  to  7*umer  y.  Shaw,  9  Am.  St 
Rep.  323-326.  Contracte  and  conyeyanoes  between  husband  and  wife:  Ex- 
tended note  to  JTan^roiote  y.  PrcUher,  99  Am.  Dec.  699  et  seq. ;  Manchester 
y.  TibbetU,  121  N.  Y.  219;  18  Am.  Sfc.  Rep.  816;  Corcoran  v,  Corcoran,  119 
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Ind.  13S;  IS  Am.  8t.  Bap.  390,  and  note;  JfamiJii^  t.  Ptppem,  M  Ala.  U7| 
11  Aok  Si  Rtpw  4iflw  and  note.  Deeds  of  leparfctiftn  between  hnebend  and 
wile  aie  Talid,  when  made  daring  the  arrmngementa  for  aeparatioa  or  tlieva* 
alfem  JMat  t.  WkedeTt  76  Tex.  SOOL  In  ICaainippit  all  tranaf en  between 
hMbaad  and  wile  most  be  in  writing  to  be  ralid  aa  againal  thud  panonat 
dnmU  V.  MOtlm^  f7  ICaa.  e75w 
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to  Baiu  PajBUMWioy  ov  TJmoa  IxwufWHou^^Om 
Itm  mnm  el  andne  influence  in  the  execution  of  a  wiD,  exeraieed  otot  the 
tateftriz  hgr  al^gatee  who  was  her  oonfidential  agents  all  the  facta  aillMt* 
i^g  or  attending  the  relations  of  ihe  parties,  and  having  a  direol  poi^ 
tiT%  ia^Mirtant  bearing  upon  the  question,  such  as  the  amount^  sitnationt 
Aaraeter  ol  the  property  with  which  he  was  intrusted  during  anj 
all  portiona  of  his  stewardship,  as  well  as  the  dcjgree  of  knowledge 
wkieli  the  testatrix  possessed  in  regard  to  the  same^  and  the  agent's  coo* 
daat  is  iaipsffti^  inforaMlioft  open  the  aubject  to  her,  or  a  iRith- 
helding  h  from  her,  are  relevant^  important^  and  admissiblej 
WiuA — Ovnoov  <ov  ICaana  QarAflnrr  mx  OouAsnoir  am  Efnuwonik  — 
On  the  isane  d  undue  influence^  a  witness  may  give  his  oonception  el 
tirtaftrirt  assntal  oapaai^  hf  aoaqiarisan,  and  state  that  it  is  his 
IsMded  oft  observation,  that  aaoh  aMutal  o^aoi^  was  net 
than  that  of  an  «Terage  child  of  scTen  or  eight  years  at  the  time 
that  the  unll  was  executed. 
Jtay-^RnsvYoBBADntOH  Law  Book  TD.— On  the  eottteetcia  will,  eonn. 
aal  iMasa  ti||lit  to  xaad  ta  the  ]«ry«  in  Ida  argameiit^  from  aatuidard  hnr 
irork  «■  wiO^  aa  the  leading  to  the  ooort  or  jnry  of  seientifio  boohaxea* 
agniBBd  aa  atandard  authority,  when  necessary  to  an  understanding  ol 
any  lelerant  matter,  may  be  granted  or  denied  in  the  sound  discretion 
el  the  court 

^OAMSnrEaqinBaBOVATnrAvaBtoaiakehiawillvsdidiii  (hat 
«t  tfaa  Urnrn  df  its  axeootion  he  be  poaaeised  •f  sufficient  intelUganoe  smd 
MsaMcy  to  iurlj  and  rationally  iMwnprnhend  the  offset  of  what  he  ia 
4ouig,  and  the  natoreand  ooTidition  of  hia  property,  to  understand  who 
aia  or  who  shonlA  be  the  natural  objects  of  Us  boun^,  and  his  rslations  ta 

ta  wUoh  ha  wIriMa  ta  disiribata  it  aoieng  or  withfaaU 
bearing  al  tha  vroviabna  «f  tlw  Witt  to 


\\ 


CAFAOorr.^Mara  phyriaal  waabnaas  ar  diaeaa% 

itrieitia%  blnatad  pareaption%  waalkaning  Jndgment^  fhS- 

V  ttuidy  aia  not  naaeaHrily  fnconalatant  with 

a(ftdanaa  el  aaah  teta^  erd  any«lthaB^  ahonldba 

J«7  «a  aid  hi  determining  whathar  ar  not  the  taatatar  had 

Mnantaiy  eapaoi^  at  the  time  ol  axaontiqg  hia  witt. 

WwMM'^TMmunuwMom  or  Uimua  Ihiufbvob. — The  mere  exiatenee  of  a 

oonftdantial  nlation%in  not  In  all  eaaaa  naoeaaaifly  ncise  a  presumption 

af  wadns  intnenoe  in  the  exeeatien  of  a  wfll,  e^eoially  whan  it  appean 

that  the  apportnaaty  ol  familiar  and  aeoret  eoaamanieation  and  inter 

between  the  testator  and  the  beneficiary,  at  a  time  proximate  te 
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•f  flM  win,  it  wmting;  Imi  whmk  » legaejr  b  giwa  to 
«Moni07y  €Oiiilde&tUil  adTlMr«  gnardiAii,  or  other  person  eiutAiiiing  ■ 
Uikn  ni  special  eonfideooe  to  th«  teetatoTy  or  when  the  perton  who  prs- 
pum  the  will  or  oondneti  iti  oxeootioo,  not  being  n  leUtiTe  wh»  wo«ld» 
in  tiie  aboenoe  of  the  will»  be  an  heir,  dertTea  a  benefit  frein  iti  proTin> 
ion%  anoh  preanrnption  may  ariaa  frein  the  aorronnding  eironaatanoen 
wliieh  wonld  Jnatify  the  Jorj  in  finding  that  vndne  inflaenoe  ezistedy  ia 
the  abeenee  of  relmtting  or  explanatory  proof.    The  qneetion  of  undno 
Infinenoe  alMmld  be  left  for  tiio  jnry  to  determine^  nnder  pvoper  instrao- 
tiona. 
WiLU^PuMOifFnov  OP  UvDini  Ivmnniai.— When  the  poraon  who 
dnmghti  a  will  or  partieipatea  in  proouring  iti  proTisiona  from  the  tes- 
tator alao  ooenpies  a  relation  of  speeial  oonfidenoe  toward  him,  and  woold 
not  be  a  beneficiary  in  the  absence  of  the  will,  and  is  specially  benefited  by 
its  terms,  the  presumption  of  undue  influence  arises^  and  the  burden  of 
pro<^  is  on  him  to  show  that  the  will  waa  executed  freely  and  withont 
ilia  influence.    In  such  eass^  direct  and  positire  proof  that  tiie  beneficiary 
took  part  in  procuring  from  the  testator  the  terms  and  proTisions  of  tbo 
will  is  not  required  to  raise  snoh  presumptioni  it  may  be  iafaiied  from 
onrronnding  cironmstances* 

€.  H.  Bri$eoe  and  /•  P.  Andretn^  for  the  appellante. 
€•  E.  SearU  and  O.  A.  Oonant^  for  the  appelleeSi 

FsNN,  J.  On  the  trial  of  this  appeal  to  the  jury,  the  appel* 
leeSi  haying  oflTered  the  will  and  codicil,  and  haying  introduced 
the  witnesses  thereto  upon  the  question  of  their  execution 
and  the  capacity  of  the  testatrix,  rested.  The  appellants  then 
presented  eyidenoe,  claimed  as  tending  to  establish  the  want 
of  such  capacity,  and  undue  influence  exercised  by  one  Gush- 
man,  the  residuary  legatee,  to  which  the  appellees  replied  with 
oounter-eyidence. 

Concerning  the  relations  which  existed  between  the  testa^ 
trix  and  Cushman,  the  finding  is  as  follows:  The  testimony 
of  the  parties  was  in  substantial  agreement  in  establishing  the 
following  facts:  In  or  about  1878,  Mr.  Heap,  husband  of  the 
testatrix,  died.  Mrs.  Heap  was  then  left  alone,  without  near 
relatiyes,  in  Willimantio.  She  was,  and  for  many  years  had 
been,  the  owner  of  property,  a  paii  of  which  consisted  of  real 
Mtate  in  Willimantic,  and  on  a  part  of  which  she  resided. 
Mr.  Cushman  had  been  a  friend  of  Mr.  Heap  during  his  last 
years,  and  soon  after  the  latter's  death  became  managing 
agent  of  Mrs.  Heap's  property.  A  power  of  attorney  was  exe- 
cuted by  her  to  him  for  the  purpose,  and  all  her  property  then 
passed  into  his  management.  From  this  time  until  Mrs. 
Heap's  death  he  remained  her  confidential  friend  and  busi- 
ness adyiser,  and  continued  in  the  management  of  her  prop- 
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eriy,  she  pladng  great  trust  in  and  reliance  upon  Mm.  Dop- 
ing the  later  years  of  Mrs.  Heap's  life  Cushman  became  an 
inmate  of  her  house,  and  there  remained,  caring  for  her  and 
her  property,  nntU  her  decease.  She  died  June  4, 1887,  aged 
eighty-five  years,  leaving  as  her  nearest  kin  twenty«-eight 
nephews  and  nieces,  among  whom  are  the  appellants. 

In  reference  to  the  drcnmstances  attending  the  ezecntion 
€if  the  will  and  codicil,  the  finding  states  that  the  evidence 
was  practically  confined  to  the  testimony  of  the  attorney  who 
dranghted  them,  which  it  states  as  follows:  — 

^  A  few  days  prior  to  the  execution  of  the  will,  Cushman, 
whose  employment  was  in  Hartford,  and  whom  he  well  knew, 
«ame  to  him,  and  requested  him  to  go  to  Willimantio  and 
draught  a  will  for  an  old  lady  there,  naming  the  testatrix. 
During  the  conversation,  Cushman  stated  that  she  had  spoken 
ci  her  desire  to  make  her  will,  and  had  told  him  in  general 
what  she  proposed  to  do^  and  asked  him  who  a  suitable  man 
to  draught  it  would  be.  Cushman  knew  the  witness,  and  had 
npon  several  occasions  employed  or  consulted  him.  The  wit- 
ness testified  that  he  presumed  that  he  had  been  Cushman's 
nsual  attorney.  Cushman  told  the  witness  that  he  had  sug- 
gested him  as  a  proper  man  to  draught  the  will,  and  that  Mrs. 
Heap  had  requested  him,  Cushman,  to  obtain  the  witness  for 
that  purpose.  Cushman  told  the  witness  that  Mrs.  Heap  had 
•aid  that  she  proposed  to  remember  certain  of  her  relations, 
and  to  make  him  a  handsome  legacy*  During  the  conversa- 
tion something  was  said  about  the  amount  of  her  estate,  and 
witness  understood  Cushman  to  reply  to  an  inquiry  from  him, 
that  it  was  about  twelve  thousand  dollars;  but  the  witness 
was  unwilling  to  say  that  the  expression  was  not  used  of  the 
amount  of  personal  estate  in  Cushman's  hands,  although  the 
witness  did  not  at  the  time  so  understand  it  Upon  a  day 
Mt»  the  witness  went  to  Willimantic,  and  was  introduced  to 
Mrs.  Heap  by  Cushman.  Cushman  immediately  left  the  wit- 
ness and  Mrs.  Heap  alone  together.  They  discussed  at  length, 
and  alone,  the  provisions  of  her  will,  Mrs.  Heap  giving  him 
daia  as  to  her  wishes,  and  explaining  at  length  her  reasons  for 
much  of  her  action.  The  witness  took  memoranda  as  she 
etated  what  she  desired.  He  then  draughted  the  document,  and 
read  it  carefully  over  to  her.  She  expressed  her  satisfaction. 
Thus  far  no  one  had  been  present  At  this  point  Cushman 
was  summoned  and  asked  to  procure  two  witnesses.  He  went 
out  and  obtained  them,  and  soon  returned  with  them.    The 
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doonment  wu  thereopon  ezaontedt  Cashmaii  being  present. 
The  witnese  lUied  that  the  inetrament  was  Mrs.  Heap's 
will,  but  did  not  at  an j  time  state  anything  as  to  its  proyisionsL 
Neither  Coshman  nor  anj  other  person  was  informed  of  the 
contents  of  the  will  nntil  after  its  exeontion  and  the  witness's 
departure.  Memoranda  for  the  eodicil,  together  with  the  will, 
were  bronght  to  the  witness  in  Hartford  bj  Gnshman,  for  him 
to  dranght  the  eodicil,  which  he  did,  returning  it  and  the  will  to 
Onshman.  The  witnesses  to  the  codicil  testified  that  it  was 
executed  in  Cushman's  presence,  and  that  thej  were  requested 
bj  him  to  act  as  witnesses.  The  witness  charged  his  ser- 
Tiees  on  book  to  Mrs.  Heap.  Payment  of  the  bill  was  after* 
wards  made  by  Cushman.** 

The  estate  inventoried  127,689.62,  of  which  $12,000  was 
real  and  the  balance  personal  estate.  By  the  provisions  of 
the  will,  the  sum  of  two  hundred  dollars  is  given  to  each  of 
twenty*flve  nephews  and  nieces.  To  one  of  these  nephews  the 
additional  sum  of  one  hundred  dollars  a  year  is  given,  during 
the  life  and  conditioned  on  the  support  of  his  father,  the  brother 
of  the  testatrix,  who  died  shortly  after.  A  gold  watch  is  also 
bequeathed  to  one  Kate  Clark,  and  the  will  then  concludes  as 
fellows;  *  All  the  rest  of  my  property  of  every  kind  I  give  ab- 
solutely to  my  friend  B.  McCall  Cushman,  of  Hartford,  Connec- 
ticut I  do  this  as  only  a  just  reward  for  his  faithful  care  of  all 
my  affairs  for  many  years;  for  his  constant  friendship  to  me 
personally;  and  for  my  great  esteem  for  him  and  confidence 
that  he  will  make  the  wisest  and  best  use  of  the  property  given 
him.''  In  the  will  it  is  provided  that  if  any  of  the  nephews 
and  nieces  named  as  legatees  shall  have  died,  leaving  children, 
such  children  are  to  take  the  legacy.  By  the  eodicil,  this  pn>» 
vision  and  the  bequest  of  the  watch  are  revoked.  The  will 
is  dated  October  1,  1886,  and  the  codicil  March  16, 1886. 

The  appellants'  first  witness  was  John  L.  Richmond,  who» 
having  teetified  as  to  Cushman's  management  of  Mrs.  Heap's 
affairs,  and  the  power  of  attorney  therefor  having  been  laid  in, 
was  asked  upon  direct  examination,  ^  Do  you  know  the  value 
of  her  property  in  1878  or  1880?"  Upon  objection  being 
made,  the  counsel  for  the  appellants  claimed  it  to  show  what 
property  Cushman  had  control  of,  adding:  ^  The  object  of  this 
inquiry  is  to  show  all  the  relations  that  existed  between  this 
man  and  this  woman  fix)m  the  time  he  oame  there  and  took 
hold  of  the  property;  whether  she  was  a  woman  of  large  or 
small  means."    To  a  question  by  the  oourt,  the  witness  said 
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he  knew  nothing  of  the  matter  except  from  a  conversation 
with  Mrs.  Heap.  The  court  ruled  that  at  this  stage,  and  until 
foither  reason  for  its  reievanoy  appeared,  he  should  exclude 
the  question* 

During  the  trial  the  aj^llants  offered  in  evidence  three 
assessment  lists  made  out  and  sworn  to  by  Mr.  Cushman,  as 
the  agent  of  Mrs.  Heapi  of  her  taxable  property  for  the  years 
1888^  1886,  and  1886.    This  testimony  was  excluded. 

The  appellants  further  ofhred  to  lay  in  the  inventory  and 
distribution  of  the  Lord  estate,  as  tending  to  show  what  the 
amount  of  property  was  that  came  to  Mrs.  Heap  in  1866, 
either  directly  or  indirectly.  On  objection,  it  was  stated  that 
it  was  proposed  to  follow  it  up  with  proof  that  she  had  the 
aame  pn^perty  in  1879,  and  it  was  claimed  as  tending  to  show 
the  amount  of  her  property  to  have  been  thirty  thousand  dol- 
lars or  upwards.  The  oomi  declined  to  receive  the  evidence, 
hat  stated  that  if  counsel  had  evidence  as  to  her  property  at 
later  dates,  he  would  consider  and  rule  upoa  the  question 
when  such  evidence  should  be  offmd. 

We  cannot  well  understand  why  all  the  evidence  so  pre- 
sented diould  not  have  been  received.  In  was  incumbent 
upon  the  appellants  to  show  the  existence  of  a  confidential 
relation  between  Cushman  and  the  testatrix.  To  this  extent, 
undoubtedly,  the  burden  was  upon  them;  and  they  had  as- 
sumed and  were  endeavoring  to  support  it  The  court,  indeed, 
as  we  shall  hereafter  see,  went  further,  and  held  that  proof  of 
flie  existence  of  such  relation  did  not  shift  or  raise  the  ap» 
pellants'  burden,  upon  the  issue  of  undue  influence.  Clearly, 
tiie  fiMts  and  circumstancee  surrounding  the  relations  be- 
tween  Cushman  and  the  testatrix  had  a  direct,  positive,  and 
important  bearing  upon  this  question,  and  the  amount,  situa- 
tion, and  character  of  the  property  witii  which  Cushman  was 
intrusted,  dqring  any  and  all  portions  of  his  stewardship,  as 
well  aa  the  degree  of  knowledge  which  the  testatrix  possessed 
in  regard  to  the  same,  and  the  conduct  of  Cushman  in  im- 
parting inforanfion  upon  the  subject  to  her  or  in  withholding 
it  fix>a  her,  w«e  relevant  and  important  Evidence  upon 
these  points  weuld  have  disclosed  the  degree  of  confidence  re- 
posed. It  was  cue  cf  the  elements  by  which  it  would  be  made 
to  appear  hew  fitf  the  provisions  of  the  will  in  his  litvor  were 
leasonablfi^  and  in  fiwt,  to  use  its  <ywn  language,  ^  only  a  just 
reward  tat  his  £sithful  care."  Without  this  element,  the  re- 
maining  factors  might  be  insufficient  for  the  solution  of  the 
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problem.    We  think  the  eyidenoe  was  admiseible^  and  its  t» 
closion  erroneous. 

During  the  trial,  a  witness  ftir  the  appellaiits  haying  vndei^ 
taken  to  compare  the  mind  and  memory  of  the  testatrixi  aa 
regarded  the  amount  of  property  she  was  worth  and  the  dis- 
position she  wished  to  make  of  it,  with  that  of  an  average  child 
of  seven  or  eight  years,  upon  objection  and  motion  made  to 
strike  oat  that  portion  of  the  answer,  the  conrt  granted  the 
motion,  saying  that  the  witness  might  state  her  opinion  of  the 
strengtti  of  Mrs.  Heap's  memory,  or  of  the  extent  of  her 
knowledge  of  her  property,  or  the  like,  bnt  not  comparatively; 
which  the  witness  did.  Although  we  should  have  hardly  been 
disposed  to  grant  a  new  trial  on  this  ground  alone,  since  it 
does  not  appear  very  probable  that  any  iigury  resulted  to  the 
appellants  in  consequence  of  this  ruling,  we  nevertheless  think 
that  the  witness  should  have  been  allowed  to  make  the  com- 
parison. It  may  be  correct^  as  the  appellees  claim,  that  there 
is  no  such  thing  as  an  average  child,  and  that  the  mind  and 
memory  of  a  child  is  incapable  of  perfect  measurement.  This 
is  true  of  almost  any  standard.  It  would  be  true  of  the  stan- 
dard which  the  law  prescribes  for  the  determination  of  reason- 
able care  and  prudence.  It  is  nevertheless  true  that  such  a 
comparison  carries  with  it,  to  an  ordinary  apprehension,  a 
greater  approximation  to  certainty  than  any  merely  general 
and  abstract  statement  The  words  ^  childish,''  and  **  second 
childhood,''  are  used  in  common  parlance,  and  so  used  be- 
cause they  fittingly  and  adequately  express  a  clearly  defined 
idea.  That  eminent  jurist  Judge  Seymour,  in  a  chai|^  to 
a  jury,  reported  in  the  appendix  to  89  Connectiout,  691, 
says  that  the  main  difficulty  in  questions  of  this  sort  arises 
from  the  want  of  a  definite  measure  of  mental  capacity;  and 
then  adds:  ^  I  can  give  you  no  predse  rule,  but  I  think  it 
clear  that  if  the  prisoner's  perception  of  consequenoes  and 
effects  was  only  such  as  is  common  to  ehildien  of  tender 
years,  he  ought  to  be  acquitted." 

It  is  found  that  ''before  the  appellanti  dosed  their  ease 
they  requested  the  counsel  for  the  appellees  to  produce  and 
deliver  to  them  ton  their  examination  all  books  kept  by  Mr. 
Cushman,  and  containing  accounts  of  his  stewardship  with 
Mrs.  Heap,  as  her  agent.  The  counsel  for  the  appellees  de- 
clined to  do  sow  The  counsel  for  the  appellants  thereupon 
aaked  the  court  to  order  such  production.   The  court  declined 
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to  do  oa  Mr.  Coflliiiian  was  at  the  tim6|  and  fhrooghout  the 
trial,  in  court* 

We  find  no  orror  in  tlila.  With  the  existing  etatatory  pro- 
▼ifliona  in  regard  to  diaeoyery  (Acta  of  1889,  c.  22),  and  with 
the  power  of  parties  to  compel  the  attendance  of  witnesses  and 
adverse  parties  for  examination,  and  to  call  them  when,  as  in 
this  case,  present,  the  exercise  of  the  extraordinary  power  in- 
voked is  best  intrasted  to  the  sound  discretion  of  the  trial 
coort^  to  be  granted  or  withheld  as  circnmstanoes  seem  to 
warrant;  and  there  we  prefer  to  leave  it 

During  the  argument^  one  of  the  appellants'  counsel  claimed 
the  right  to  read,  as  a  part  of  his  argument  to  the  jury,  para- 
graph 88,  section  1,  page  609,  and  paragraph  88,  section  87, 
page  626,  of  Redfield  on  Wills;  but  upon  objection  being 
made,  the  court  declined  to  permit  him  to  do  so.  This  ruling 
ia  BO  clearly  in  accordance  with  the  decision  of  this  court  in 
Baldwin*9  Appeal^  44  Conn.  87,  that  it  seems  at  first  thought 
strange  that  the  question  should  again  be  raised.  We  are, 
however,  aware  that  the  later  decision  in  8iaU  v.  JJoyt,  46 
Conn.  880,  has  been  regarded  by  some  members  of  the  profes- 
sion as  somewhat  modifying  the  doctrine  of  the  earlier  case; 
especially  since,  although  the  former  was  a  civil  and  the  lat- 
ter a  criminal  case,  yet  as  the  subject-matter  of  the  proposed 
reading  in  the  latter  belonged  exclusively  to  the  realm  of  £act| 
and  not  of  law,  it  is  perhaps  difficult  to  see  how,  on  principle 
and  in  reason,  a  distinction  can  be  drawn  between  the  two 
classes  of  cases;  and  this  has  doubtless  led  to  some  question. 
And  as  the  rule  upon  this  subject  is  one  calling  for  very  fre- 
quent application  in  the  trial  of  causes,  it  seems  most  impor- 
tant that  it  should  be  definitely  and  positively  stated,  and 
dearly  and  Ailly  understood.  We  will  therefore  say  that  the 
mling  in  State  v.  Ifoyt,  46  Conn.  880,  must  be  regarded  as 
confined  exclurively  to  cases  where  the  plea  of  insanity  is  in* 
terposed  in  behalf  of  persons  indicted  or  informed  against;  the 
allowance  in  such  cases  forming  an  exception,  based  upon  a 
practice  which  the  majority  of  the  court  in  that  case  felt  had  so 
hardened  into  a  rule  that  they  were  not  at  liberty  to  abrogate 
it;  that  in  all  other  cases  the  decision  in  Baldwin^s  Appeal^ 
44  Conn.  87,  fully  applies;  and  that  facts  relevant  to  the  cause 
oannot,  except  within  the  limits  of  certain  defined  and  recog- 
nised exceptions,  be  proved  by  reading  from  published  books, 
or  given  to  the  jury  except  under  the  sanction  of  an  oath  and 
the  test  of  cross-examination;  while  the  reading  to  the  court 
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or  jnrj  of  fneh  boolu  of  0oioiioO|  «rt|  or  purelj  technical 
knowledge,  necessary  for  an  accurate  apprebanaion  of  any 
relevant  matleri  aa  haw  been  shown  in  evidence  to  be  reeeg- 
nised  by  experta  aa  standard  antborityt  and  by  such  proof  in 
effeet  inoorporated  in  and  made  part  of  the  testimony  of  saoh 
witnesses,  may  be  allowed  or  refused  by  the  trial  court  in  tha 
exercise  of  its  judicial  discretion.  To  this  extent  the  allow- 
ance of  suoh  leading  would  seem  to  £all  within  the  reaaon  of 
the  deoiflion  in  Tampkim$  y.  Wui,  66  Conn.  47& 

The  appellants  filed  twenty  written  requests  to  charge. 
These  requests  were  only  partially  complied  with.  Borne  of 
those  refused  were  elear^  incorrect,  while  others  appear  to 
possess  merit  For  the  sake  of  greater  brevity,  we  will,  how- 
ever, confine  our  fiurther  consideration  to  two  points  in  the 
diaige  as  actually  made.  On  the  question  of  testamentary 
capacity,  the  courti  in  addition  to  declaring  the  rule  correctly 
as  this  court  has  estiAlished  it,  that  the  law  merely  requiiea 
that  the  testator  should  be  possessed  of  sufficient  intelligence 
and  memory  to  fiuriy  and  rationally  know  and  comprehend 
the  eflect  of  what  he  is  doing,  and  the  nature  and  condition  of 
his  property,  to  understand  who  are  or  should  be  the  natural 
objects  of  his  bounty,  and  his  relations,  to  them,  the  manner 
in  which  he  wiahea  to  distribute  it  among  or  withhold  it  firom 
them,  and  the  scope  and  bearing  of  the  provisions  of  the  will 
he  is  making,  furtlier  said:  ^Ifere  physical  weakness  or  dis> 
ease,  old  age,  eccentricities,  blunted  perceptions,  weakening 
judgment,  failing  memory  or  mind,  are  not  necessarily  incon- 
sistent with  testamentary  capacity.  One's  memory  may  be 
failing,  and  yet  his  mind  not  be  unsound.  One's  mental 
powers  may  be  weakening,  and  still  sufficient  testamentaij 
capacity  remain  to  make  a  wilL'* 

This  is  also  undoubtedly  true;  but  suoh  fiicts  are  admis- 
sible in  evidence  upon  the  question  of  capacity,  and  it  waa 
mainly  by  the  proof  of  their  existence  that  the  appellanta 
sought  to  establish  the  want  of  such  capacity.  The  cour^ 
therefore,  in  obarging  as  it  did,  and  in  entirely  failing  to  make 
referenoe  in  any  portion  of  the  charge  to  the  significance  of 
such  fisicts  as  evidence,  would  seem  rather,  in  efiect,  to  have 
withdrawn  them  from  under  the  eyea  of  the  jury,  and  from 
their  consideration  of  them  as  such  evidence,  and  thereby  m»j^ 
and  we  fear  must,  have  misled  the  jury,  to  the  iiyuiy  of  the 
appell&nta. 

Upon  the  question  of  undue  influence,  the  court  charged  tho 
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jury  as  follows:  ''If  a  paper  is  executed  with  the  requteite 
fcrmalitiea  of  a  will,  and  the  person  signing  it  ia  shown  to 
have  SQflknent  capacity  to  make  a  will,  the  presumption  ist 
that  it  was  executed  fireelj  and  without  undue  or  improper 
influeiice,  until  the  contrary  appears,  and  the  burden  of  proof 
is  therofore  upon  the  party  alleging  undue  influence.  That 
bniden,  however,  becomes  shifted  whenever  the  person  who 
dimughts  the  will  or  participates  in  procuring  its  provisions 
bom  the  testator  also  occupies  a  relation  of  special  confidence 
toward  the  testator,  and  at  the  same  time  is  made  specially 
benefited  by  the  terms  of  the  wilL  The  reason  of  this  rule 
1%  that  his  confidential  relations  may  have  enabled  him  to  ex. 
ereise  a  controlling  influence  over  the  testator  in  his  own  be- 
half in  procuring  the  provisions  of  the  will  from  the  testator. 
Tlie  burden  is  therefore  placed  upon  him  to  show,  by  a  fair 
pteponderance  of  proof^  the  fairness  of  his  own  conduct  This 
rule  applies  only  when  tiie  beneficiary  or  the  confidential  person 
draughts  the  will,  or  takes  part  in  procuring  from  the  testator 
its  terms  and  provisions  for  some  one  else  to  reduce  to  writing. 
Jt  does  not  apply  where  the  confidential  relation  only  exists 
between  the  testator  and  the  beneficiary.  There  must  be  some 
partioipation  in  the  procurement  of  the  wilL'' 

We  think  the  jury  would  have  been  fully  warranted,  from 
the  evidence  disclosed  by  tbe  finding  of  the  natnre,  character, 
and  extent  of  the  confidential  relation  between  the  beneficiary 
and  the  testatrix,  in  the  inference  and  presumption  that  such 
beneficiary  did  take  part  in  procuring  from  the  testatrix  the 
terms  and  provisions  of  tbe  will,  without  direct  and  positive 
proof  of  the  fact,  and  that  their  right  to  draw  such  inference 
should  have  be^i  stated  to  them  by  the  court.  The  mere  ex- 
istence of  a  confidential  relation  would  not,  indeed,  in  all  cases, 
and  necessarily,  raise  such  presumption,  especially  when  it 
appeared  that  the  opportunity  of  familiar  and  secret  commu- 
nication  and  intercourse  between  the  testator  and  the  benefi- 
ciary, at  a  time  proximate  to  the  execution  of  the  will,  was 
wanting;  but  whenever  a  legacy  is  given  to  an  attorney,  con- 
fidential adviser,  guardian,  or  other  pers<m  sustaining  a  rela- 
tion of  special  confidence  to  a  testator,  or  whenever  the 
individual  who  prepares  the  instrument  or  conducts  its  execu- 
tion, not  being  a  relative  who  would  in  the  absence  of  a  will 
be  an  heir,  derives  a  benefit  from  its  provisions,  in  either  in« 
stance  the  surrounding  circumstances  may  be  such  that  a  pre- 
sumption, similar  in  character  in  each  case,  would  naturally 
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arise  against  the  yolition  or  knowledge  of  the  testator;  and  if, 
in  this  regard,  the  roles  of  law  are  to  correspond  with  thoaeof 
reason,  such  presumption,  in  the  absence  of  rebotting  pioof  or 
explanation,  should  justify  the  finding  of  a  jurj  that  unduo 
influence  existed.  When  eiidence,  therefore,  either  of  aotnal 
participation  in  the  procurement  of  a  will  or  of  tho  esisteneo 
of  a  confidential  relation  is  offered,  the  ordinary  presomptioa 
that  the  instrument  was  executed  fireelj,  and  without  undue  or 
improper  influence,  maj  or  maj  not  in  £act  haye  ae  giTen 
place  or  been  overcome  in  the  minds  of  the  jury,  that  eYidanoe 
in  rebuttal  or  explanation  would  be  required  to  dispel  tho  in- 
ference of  undue  influence.  This  can  only  be  determined  by 
the  verdict.  The  proponents  haying  assumed  the  responsi- 
bility  of  deciding  whether  to  offer  such  eridenoe,  and  the  trial 
being  closed,  the  jury  should  be  guided  to  a  eareful  and  well- 
grounded  verdict  by  a  charge  firom  the  court,  in  which  tho 
principles  of  law  are  fitted  and  adapted  to  the  evidence  ad- 
duced. 

The  doctrine  above  stated  is  in  aocordanee  with  the  former 
decisions  of  this  court:  8U  Leget^g  Appeal^  84  Conn.  484, 460; 
91  Am.  Dec  786;  Drak^$  Appeal,  46  Conn.  9;  and  the  lan- 
guage of  Judge  Pardee,  delivering  the  opinion  of  tho  oourt  in 
Dale'B  Appeal,  67  Conn.  148. 

There  is  error  in  the  judgment  appealed  from,  and  a  nsiw 
trial  is  ordered. 


PamrMmov  or  UnMm  Iwurmos.  —  In  ragwd  to  willi,  U  any  bs 
M  »  gm&nl  rale  tbal  the  ezieteiiee  of  »  eonlMwntial  relatloa  betwei  Hh 
teetator  and  a  legatee^  mob  aa  goardian  and  ward,  attorney  anddknt^  pl^it- 
eian  and  patient^  er  religiona  adviaar  and  layman,  girea  peenHar  opportoal* 
tiee  ontaide  of  the  family  relation  for  vndoly  infiaeneing  the  nrfnd  ol  a 
teetator,  and  oreatee  a  graTo  eoepidon  thai  eook  inflaenee  waa  eKereieedi  aa 
that  wfaenerer  it  appeara  that  the  will  waa  ezeoated  throngh  tfaa  intervea 
tion  of  one  oooapying  andh  favored  relation  to  hla  eepeeial  advantiige^  flm 
preenmption  of  nndne  inflnenoe  ariaee»  and  the  aoapioion  mnat  be  pst  to  iMt 
by  oTidenoe  addnoed  to  eaetain  the  Talidity  of  the  will  hy  ahowing  it  to  ba 
the  free  and  volnntary  aot  of  the  teetator. 

The  rale  ie  Ham  annonnoed  in  a  lato  oaaas  *' When  eonfldential  ralaliona 
exist  between  two  perwrni,  reenlthig  in  one  having  an  inflnanoe  offer  the 
other,  and  a  boainen  tranaaotion  takes  pUoe  between  tiiem  resoUfaig  to  a 
benefit  to  the  person  holding  the  inflaential  position,  the  law  preanmea 
ererything  against  the  tranaaotion,  and  oasts  the  burden  of  proof  upon  the 
person  benefited,  to  show  that  the  eonfldential  relation  has  been,  aa  to  that 
transaction  at  leaat^  snftpended,  and  that  it  waa  fairly  oondnoted  aa  bel«e«i 
strangers":  Pirotd^.  Oorrigan,  47  N.  J.  Bq.  100. 

The  ezistenoe  of  oonfidential  relations  between  the  teetator  and  legatee  or 
dsTisee  eacdtee  the  snspioion  and  Jealousy  of  the  court,  and  ossto  npen  tfas 
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propooenl  of  tht  will  the  dntf  of  ■honring  hy  afflnnatiTs  •▼Ideiioe  ilia  taa- 
tator'aeapta^,  Tolition,  and  frea  agency:  Dcmkl  t.  BiO,  02  Ala.  480;  Moon 
▼.  Spier,  80  Ala.  129;  Jomeo T.  iSbfterft,  37  Mo.  App.  103;  Heroierr.  HenUr, 
116  Fa.  St  612;  O^  t.  QUUkm,  92  Ho.  2&0;  1  Am.  St  Bap.  712.  Thna 
whore  iha  ralation  of  ipiardian  and  ward  exiated  at  the  time  of  the  exeeation 
of  a  gift  or  derise  from  one  to  the  other,  and  the  partiea  wars  ao  sitoatad 
with  lefaranoa  to  aaoh  other  that  nndae  inflnenee  conld  haTe  been  naed,  the 
law  preaomea  that  it  waa  naed,  and  the  one  aeeking  to  deriTe  adTantage  from 
the  gift  or  deriae  moat  rebnt  the  preonmption  bj  competent  and  eonTinoing 
proof:  Meekr.Perrp,  86  Miaa.  I90;0arvmr.  WittiamB,  44  Ha  466;  100  Am. 
I>ae.  814  and  note  824;  BtidweU  t.  Stoank,  84  Mo.  456,  where  a  beqneat  to 
tho  wifSa  of  the  gnardian  by  the  ward  waa  held  to  be  within  the  operatioB  of 
thiamlo. 

Again,  where  a  pavM>n  makea  a  wiU  in  faTor  of  hia  prieat»  or  apiritnal  or 
raligioaa  adTiMr»  to  the  exdnaion  of  the  heira  and  natoral  objeeti  of  the  taa- 
tator'a  boon^,  the  law  preaomea  nndne  inflnenee^  and  aome  proof  beaidaa 
the  making  of  the  will  ia  raqnired,  in  order  to  anstain  it:  Marm  r.  MeOiiffm, 
88  N.  7.  867;  Stko/Ud  t.  Walker,  68  Hich.  0(L    So  where  a  eonvort  to 
qpiritaaliamt  whoae  life  waa  dominated  thereby,  and  who  waa  infloenoad  by 
tho  peraoB  throng  whom  he  had  embraced  that  belief  to  beoouM  alienated 
from  hia  wife  and  child,  and  to  make  a  will  in  faTor  of  hia  adTiaer,  theae 
faeta  are  anfficient  to  raiae  the  preanmption  of  nndne  infiaenoe:  7%mpmn  w» 
Hawto,  14  Fed.  Eepu  902.    Bat  where  a  teatatriz,  by  will  azecated  five  daya 
before  her  death,  gave  the  balk  of  her  eatafce  to  her  apiritnal  adTiaer,  to  the  ex* 
alnaioa  of  her  aiatarab  bnt  there  waa  no  direct  eridenoe  of  nndae  inflaenoe^  and 
tho  teatatriz  had  formerly  ezpreaaed  an  intention  to  omit  her  aiatera  from 
her  wiU,  it  waa  decided  that  the  preanmption  of  nndne  inflnenee  did  not 
ariae:  Fiffmehra  t.  Taa^fe,  6  Demoreat^  166.    An  attorney  who^  being  the 
teatator*a  legal  adnaer,  drawa  a  will  containing  a  legaay  to  himaelf  moat 
ahow  affinnatiTely  an  ahaence  of  nndne  inflnenee:  Pooi  t.  iloaon,  26  Hnn, 
187.     So  m  Siddeil  w.  Jokmoom,  26  Oratt  161^  it  ia  determined  that  whore  an 
afttomey  writaa  a  will  nnder  which  he  takea  a  benefit^  it  ia  a  oironmstanca  to 
OKoite  iho  anapidoQ  of  the  conrt^  and  to  call  npon  it  to  be  rigflant  and  jealooa 
in  eaEamining  the  eridenee  in  anpport  of  the  will,  which  ooght  not  to  be  pro- 
Bomcod  Talid  until  the  anapicion  ia  remoTcd.  and  it  ia  aatiafaetorily  eatah- 
liahod  to  bo  the  firaa  and  Tolnntary  act  of  the  teatator.    Thna  where  tho 
taatator  waa  an  aged  man,  and  it  appeara  that  hia  mind,  originally  atrong, 
waa  iaapaiied,  and  that  the  wOl  waa  prepared  by  hia  confidential  adTiaar, 
who  waa  aude  a  dariaee^  to  tim  depriTation  of  legateea  named  in  a  former 
wil]»  tho  borden  of  proof  ia  on  audi  confidential  adviser  and  benefldary  to 
ahow  aArmatively  that  at  the  time  of  the  ezecntlon  of  the  laat  will  the  ta^ 
tator  waa  infonned  and  had  knowledge  of  the  approximate  amonnt  of  hia 
aetata^  and  the  proportionate  amonnt  thereof  which  wonld  pam  to  anch 
doviaaa  thereby,  and  that  the  teatator'a  mind  waa  free  from  nndne  inflnenee 
ozerciaod  by  anch  adviaars  TartUeif  t.  OMJbertooH,  106  Pa.  St  896;  66  Am. 
Bepu  2iaL    Where  the  teatator  ia  aged,  the  fact  that  a  peraon  whoae  advice 
'haa  bean  aonght  and  taken  by  the  teatator  receivea  a  large  benefit  nnder  the 
will  raiaaa  a  preanmption  id  nndne  infinence^  and  the  bnrden  reata  on  the 
haneflelary  to  rebnt  the  preanmptien  aflirmativaly,  and  ahow  mental  capa- 
city and  tiie  abaanoe  of  nndne  influence:  WUoon  t.  MUehOl,  101  Pa.  St  495. 
While  the  mare  fact  that  a  will  waa  written  by  a  peraon  who  takea  a  bene- 
fit midar  it  ia  not  anffident  to  invalidate  it^  atill  if  the  beqneat  to  him  la 
largflL  and  he  ia  a  atranger  to  the  teatator'a  blood,  tho  will  will  be  serutiniaed 
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with  wplelwi,  and  proof  of  duo  osoeation  tad  teotomontary  oapadty  alofM 
will  not  mphold  it^  aad  tho  boaefioiaxy  will  bo  reqnirod  to  ohow  oloarly  and 
tatisfaetorilj  that  tho  teototor  know  ito  oontentt;  and  whik  midao  infiiieDoo 
•■oh  as  will  Titiato  tho  will  iiiiiit»  in  a  moasoro^  dootroy  tho  tootator'a  froo 
agoney,  and  oanM  him  to  dispooo  of  his  proporty  oontrary  to  hit  desirOp  yet 
whoro  a  eonfidential  rolatioii,  anoh  ao  principal  and  agent»  ozistod  between 
tho  teotator  and  tho  beneficiary  vnder  the  will,  and  oontinned  to  the  teot»- 
tor's  death,  tho  preonmption  of  vndae  infloenoe  ariaet,  and  affirmatiTe  proof 
ii  required  to  oireroome  it:  Lyooo  t.  Oampbeilt  88  Ala.  462^ 

If  a  teetator  m  nnder  gnardianehip  as  a  non  eomp09  mentk,  he  is  pHma/ae» 
incapable  of  making  a  will,  and  a  presumption  of  undue  influenoe  arisen 
against  his  guardian,  who  is  also  made  a  legatee  and  executor  under  sock 
will,  and  it  is  incumbent  on  the  latter  to  show  affirmatiTely,  beyond  a  rea- 
sonable donbt^  that  tho  testator  had  both  mental  capacity  and  freedom  of 
will  and  action,  such  as  are  requisite  to  render  a  will  legally  Talid:  Breed  ▼• 
PraU,  18  Pick.  116.  Aooordingly,  where  a  testator  seventy  years  of  ago 
had  been  an  habitual  drunkard  for  fifty  years,  and  his  appetite  fw  drink 
was  so  uncontrollable  as  to  amount  to  a  burning  passion,  and  soTeral 
ysars  prior  feo  his  death  ho  had  inherited  some  money,  at  which  time  a  guaz^ 
dian  of  his  person  and  property  was  appointed,  and  he  subsequently  went  to 
live  with  his  brother,  who  offered  him  a  home  so  long  as  he  should  lire^  with 
full  and  free  consent  and  opportunity  to  drink  when  and  what  he  pleased,  and 
who  resisted  the  efforts  of  his  guardian  to  remoYo  him,  and  that  the  testator 
had  been  drinking  on  the  day  that  he  executed  his  will  making  his  brother 
sole  legatee,  these  facts  are  sufficient  to  raise  a  presumption  of  undue  infio- 
once,  and  to  justify  tho  jury  in  finding  that  it  was  oxoroiseds  WiU  qfSSnger^ 
72  Wis.  22. 

Where  a  will  is  unnatural  in  its  proTisions,  and  inconsistent  with  tho 
duties  and  obligations  of  the  testator  to  the  members  of  his  family,  tho  pre- 
sumption of  undue  influence  is  raised,  and  the  burden  of  proof  U  thrown  on 
the  proponents  of  the  will  to  give  at  least  some  reasooable  explanation  of  its 
unnatural  character,  and  to  show  that  it  was  not  the  result  of  mental  defect 
or  perversion:  7a  re  Bvdhng,  18  Civ.  Free  Rep.  18. 

Accordingly,  where  a  testator,  without  apparent  can  so,  Tirtnally  disinher- 
its four  out  of  six  of  his  children,  or  their  descendants,  giving  to  two  sons 
substantially  all  his  property,  such  gross  inequality  in  the  disposition  of  his 
estate  places  on  the  proponents  of  the  will  the  burden  of  proof  to  show  its 
validity  and  freedom  from  their  undue  influence:  Oay  v.  CHUUan^  92  Mo.  250; 
1  Am.  St  Rep.  712.  And  again,  where  the  estate  was  large,  and  was  be- 
stowed upon  one  daughter,  to  the  exclusion  of  other  children  having  equal 
daim  upon  the  bounty  of  the  testator,  the  favored  ohild  being  alone  present 
at  the  time  of  the  execution  of  the  will,  and  the  transaction  kept  secret  from 
the  other  children,  while  the  testat<»  sustained  relations  of  confidence  toward 
the  beneficiary,  and  during  sudh  relation  became  imbued  with  a  groundless 
suspicion  and  aversion  of  a  son  with  whom  sudh  tostator  had  formerly  Hved, 
and  who  had  boon  misled  by  him,  while  it  also  appeared  that  the  testator, 
during  his  last  siokness,  made  largo  donations  to  the  legatee  named  in  the 
will,  and  one  day  before  his  death  oanoeled  a  mortgage  held  against  such 
legatee,  all  of  which  was  kept  secret  from  tho  other  children  d  the  testator, 
those  facts  raiso  a  presumption  of  undue  infinenco:  Greenwood  v.  (TBim,  7  Or. 
18.  If  a  will  was  copied  from  a  writing  made  by  one  who,  by  Its  terms,  was 
to  receive  a  large  port  of  the  testator's  estate,  to  the  exclurion  of  his  heirs, 
and  ths  testator  was  aged,  infirm,  and  unable  to  read,  the  presumption  pf 
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iiiido«  inflaaBoo  wAsm^  and  proof  alone  of  tbo  fomuiT  •zeonttoft  of  tho  will 
dom  m>%  enttUo  it  to  probate.  The  beneficiary  nmet  also  show  tliat  the  te» 
talor  eoROotly  nnderttood  tho  eontenta  of  the  paper  ngned  by  him:  Kellif  t. 
AtfVM^  68  Tax.  IX  In  B^ard  r.  Chmnfer,  99  N.  J.  Eq.  244^  where  a  single 
fMHi  •oreaty-two  yean  of  age,  while  in  a  dying  condition,  signed  a  will  gir* 
iag  all  his  property  to  his  hoosekeeper,  who  had  liyed  with  him  for  a  number 
of  yoan^  and  who  had  prepared  the  paper  fonr  years  preTionsly,  and  had  re- 
peatedly revested  him  to  sign  it^  and  none  of  the  testator's  brothers  or  sis* 
tsva  weco  present  at  tiie  formal  exeeation  of  tho  will,  or  informed  thereof, 
although  one  brother  liyed  in  an  adjoining  house,  it  was  decided  that  these 
facta  raised  a  presumption  of  undue  influence  and  want  of  capacity  in  the 
testator  to  ozeonte  his  will,  and  it  was  accordingly  refused  probate.  If  a 
testator,  after  making  his  will,  became  an  inmate  of  the  house  of  his  brother* 
ia-law,  and  being  feeble  and  decrepit,  was  detained  there  against  his  will, 
plied  with  false  statements  regarding  the  beneficiaries  in  his  will,  and  thus 
induced  to  alter  it  in  faror  of  other  persons,  the  presumption  of  undue  influ* 
eneo  ia  nused,  and  the  burden  of  proof  is  on  those  claiming  under  the  will  to 
abow  thaiit  was  the  free  aet  of  the  testator:  Svferutrton  ▼.  Haneodt,  22  Hun,  38. 

The  msfo  faot  that  the  person  writing  the  will  is  made  a  legatee  under  it, 
while  it  is  a  suspicious  circumstance,  does  not,  it  seema^  alone  raise  any  legal 
presumption  of  undue  influence.  Thus  the  fact  that  a  will  was  drawn  by  a 
forored  legatee  does  not,  of  itself,  invalidate  it:  BugOng  r,  RusKng,  36  N.  J. 
1^  608.  Nor  will  the  faot  that  the  draughtsman  of  the  will  was  made  the 
eomeator.  and  that  hta  relatiTOs  reoeiyed  a  large  part  of  the  property  de- 
vised, raise  any  presumption  of  mdue  influence  orer  the  testator:  Oarter  ▼. 
Dinm,  09  Ga.  82;  WaddhigUm  ▼.  Btubjf,  45  K.  J.  Eq.  173.  Nor  does  the 
mare  fact  that  the  draughtsman  of  a  will,  who  has  been  the  testator's  at- 
tomey  for  a  long  time^  is  made  a  legatee  raise  such  presumption:  Post  t. 
Mamm,  91  N.  Y.  539;  43  Am.  Rep.  689.  Nor  is  tho  presumption  raised  by 
the  facts  tiiat  it  was  drawn  by  the  confidential  friend  of  the  testator  and  that 
his  wife  was  a  beneficiary:  M<miagti€  r.  Allan,  78  Ya.  592;  49  Am.  Rep.  384. 
The  faot  that  the  sole  beneficiary  under  a  will  was  the  eonfidential  busi* 
neas  adTiscr  of  testatriic  seyeral  years  before  her  death  does  not  cast  the 
harden  on  him  of  proying  the  will  to  be  the  free  aet  of  the  testatrix,  whero 
Aero  ia  bo  eyidenoe  that  such  beneficiary  took  advantage  of  his  position  or 
lalation,  or  that  he  participated  in  the  preparation  or  executton  of  the  will, 
er  OTOB  knew  of  its  existence  and  contents  until  soma  time  subsequent  to 
ila  execution:  Wheeler  r.  Whipple,  44  N.  J.  Bq.  141. 

Tho  presumption  of  undue  influence  does  not  arise  from  business  or  social 
rslationa  existing  between  tho  testator  and  legatee  or  devisee  in  all  cases. 
Therefore  the  faot  that  the  principal  beneficiary  was  a  partner  of  the  testa- 
tor at  the  time  of  his  death,  and  for  many  years  before^  is  not  sufficient,  of 
itself,  to  raise  the  presumption:  BeMe  i^ Brooke,  54  Oal.  471.  Nor  does  the 
faot  that  tiie  will  was  made  in  fayor  of  one  with  whom  the  testatrix  had  not 
formerly  been  on  friendly  terms  raise  the  presumption:  Aiate  of  McDonald, 
139  Fk.  St.  48a 

Hie  rale  that  the  presumptton  of  undue  infinence  does  not  anse  in  all 
eases  ie  espeeially  strong  in  regard  to  family  relations  existing  between  pa- 
rent and  ehfld,  husband  and  wife,  eta  Lawful  influence,  such  as  arises  from 
legitimate  or  sooial  relations,  must  be  allowed  to  produce  its  natural  results 
upon  last  wiDs;  and  there  can  he  no  presumption  of  its  unlawful  exercise 
merely  from  the  fact  that  it  may  be  known  to  have  existed,  and  may,  to 
some  extent^  have  operated  on  the  testator's  mind.  A  will  will  not  be  ooa« 
AM.  St.  Bar.,  Vol.  XXL— 7 


98  Bichhond'8  Appxaii.  [Conn* 

dsmiiad  on  teeonnl  of  inequalitiet  in  teotamentary  diapositions  prodnoed 
by  saoh  inflnauoe.  It  is  only  when  it  is  exerted  over  the  rery  act  of  devia- 
ing  that  it  is  praaamed  to  be  vioiona  and  nndne:  Seehreal  t.  EdwartU,  4  MeU^ 
(Ky.)  163.  There  Is  no  legal  preaumption  againat  the  Taiidity  of  any  pEO> 
Tision  which  a  hnaband  may  make  in  hia  wife*a  fayor,  for  ahe  may  jnatly  in* 
fluenoe  the  making  of  her  hasband'a  will  for  her  own  benefit  or  that  of  othera^ 
■o  long  aa  ahe  doea  not  act  frandntently,  or  extort  benefita  from  her  husband 
when  he  is  not  in  oondition  to  exercise  hia  faculties  aa  a  free  agent:  Lalhaim 
T.  Udettt  38  Mich.  238.  Accordingly,  the  circumstance  that  the  teatator'a  wifo 
urged  upon  him  the  propriety  of  leaving  bis  property  to  her  doea  not  oonsti- 
tute  undue  influence,  to  vitiate  the  will:  Hughes  y,  Murtha,  32  N.  J.  Eq.  288. 
And  the  mere  fact  that  the  will  of  the  husband  ia  changed  to  gratify  tho 
wishes  of  the  wife  doea  not  raiae  the  presumption  of  undue  influence  on  her 
part:  Eankin  T«  Bcmkin,  61  Mo.  295.  When  a  husband  had  make  two  wilU, 
dividing  his  property  between  hia  wife  and  hia  sister,  and  a  few  days  subeo- 
quent  to  the  making  of  the  second  will,  and  after  several  days  of  his  last 
illneas,  he  made  another  will,  revoking'  the  former  ones,  without  apparent 
reason,  and  leaving  all  his  property  to  his  wife,  this,  in  the  absence  of  any 
other  evidence  of  undue  influence,  will  not  raiae  the  presnmptioa  of  such 
influence  so  as  to  require  the  submission  of  that  question  to  the  jury:  WHl 
<ifNelwn,  39  Minn.  204. 

In  support  of  this  rule,  it  was  said  in  Small  v.  Small,  4  Me.  220-423,  16 
Am.  Dec.  253,  that  if  a  wife,  by  her  virtues,  has  gained  silch  an  ascendancy 
over  her  husband,  and  has  so  riveted  hia  affections,  that  her  good  pleasure  is 
a  law  to  him,  such  an  influence  can  never  be  a  reason  for  impeaching  a  will 
made  in  her  favor,  even  to  the  exclusion  of  the  reaidue  of  hia  family.  Nor 
would  it  be  safe  to  aet  aside  a  will  on  the  ground  of  influence,  importunity, 
or  undue  advantage  taken  of  the  teatator  by  his  wife,  though  it  should  lie 
proved  she  possessed  a  powerful  influence  over  his  niind  and  conduct  in  the 
general  conoems  of  life,  unless  there  should  be  proof  that  such  influenoe  was 
specially  exerted  to  procore  a  will  of  such  a- kind  as  to  be  peculiarly  aooept* 
able  to  her,  and  to  the  prejudice  and  disappointment  of  others. 

Where  the  husband  of  a  testatrix  asked  an  attorney  to  come  to  his  dwell<> 
ing«  as  his  wifo  wanted  him  to  draw  her  wiU,  and  tho  attorney  being  busy, 
ho  wrote  a  will  in  aooordanoe  with  statements  made  by  the  husband  as  Uk 
what  his  wife  wished  the  will  to  contain,  and  subsequently  took  the  will  to 
the  wife^  who  was  ill,  and  reading  it  to  her,  asked  her  if  it  contained  what 
she  wished,  and  receiving  an  answer  in  the  affirmative,  she  then  executed  the 
will  in  due  form,  giving  all  her  property  to  her  husband,  with  direction  to 
give  their  grandson,  their  only  descendant,  a  collegiate  education,  though 
the  testatrix  was  over  seventy  years  of  age,  it  waa  decided  that  tbeae  facts 
were  not  sufficient  to  nuse  a  presumption  of  undue  influenoe  on  the  part  of 
the  husband:  Armttrwig  v.  Armstrong,  63  Wis.  162.  The  fact  that  the  wife 
of  a  testator  had  both  opportunity  and  motive,  and  that  the  will  makea  pro- 
vision  for  her  beyond  what  the  law  would  have  given  her,  creates  no  pre- 
sumption of  mndue  influence,  nor  does  the  additional  fact  that  the  will  waa 
execated  aiz  weeka  after  the  teatator  had  drawn  a  radically  different  will,  in 
accordance  with  a  draught  aubmitted  to  him  by  his  father:  Mas<m  v.  Wil- 
liams,  63  Hun,  398. 

Mere  bad  treatment  of  her  children,  exerted  or  exercised  by  the  wife  many 
years  previous  to  the  making  of  his  will  by  the  husband,  although  ooupled 
with  their  disinheritance,  does  not  necessarily  raise  the  presumption  of  un- 
due advantage  taken  by  the  wife;  but  in  order  to  have  that  effect  it  maat  bo 
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ioOowttd  wifli  proof  diowiiig  that  ondno  inflnenee  was  aoqnlrod  hy  Imt  im 
eoBooqooBOfl^  and  that  h  oxitted  at  tho  timo  that  the  will  was  exaoated:  niy^ 
iqr  T.  Chwgiilf  48  lio.  891,  The  preaamption  that  andiie  inflaenoe  waa  eoi* 
orted  hj  a  mother  on  the  teetatriz  ia  not  raised,  where  it  appeara  that  the 
latter  had  been  obliged,  bj  her  hoshand'a  omelty,  to  Iea?e  him,  and  retom 
to  her  mother^e  hooae,  where  she  died,  learing  a  will  making  the  mother  her 
aole  legatee^  and  deairing  her  to  have  the  earo  and  onstody  of  the  testatrix's 
infant  child  in  preferanee  to  the  father:  WiU  ^  AtidrtwB,  83  K.  J.  Bq.  614. 

Ineqoality,  or  eren  injnatioe,  towards  soma  of  the  testator's  ehildren,  in  the 
amonnta  given  them  by  the  will,  does  not  raiae  the  presumption  of  undue  in- 
flnenoe.  It  is  not  raised  hj  proof  of  interest  and  opportnni^  alone:  Tummr§ 
▼.  T'mimrtt  88  N.  J.  Bq.  437.  Kor  does  snob  presumption  arise  from  tho 
fact  thai  tho  testator  was  on  his  death-bed,  sorronnded  by  certain  of  hia 
children,  who  wore  benefited  by  hia  will,  while  aoothor  child,  who  is  the  con* 
testant^  waa  absent:  Bmd^  r.  McKnigki,  48  Ind.  503.  The  facta  that  tho 
testatnx  was  eighty-one  years  of  age  at  the  time  of  the  execntion  of  the  will, 
and  that  she  thereby  gave  to  her  daughter,  with  whom  she  and  her  husband 
had  Uvod  for  more  than  twenty  years^  a  larger  share  of  her  estate  than  she 
gave  to  her  other  daughters,  although  such  legatee  and  her  husband  had  re- 
ceived compensation  for  taking  earo  of  the  testatrix's  husband,  who  died  be* 
fore  her,  is  not  sufficient  to  raise  the  presumption  of  undue  influence  by  such 
daughter  over  the  testatrix:  Kim  v.  ffeaih,  83  N.  J.  Bq.  239.  So  where  a 
mother  gava  nearly  all  of  her  property  to  one  of  two  sons,  by  will,  at  a  time 
when  she  had  resentment  against  the  other  son,  becaass  of  a  business  transso- 
tion  between  them,  and  the  son  receiving  the  bulk  of  her  estate  was  her  bosi* 
ness  adviaer  and  amanuensis,  and  gave  instructions  for  the  drawing  of  the  will, 
and  aided,  her  in  obtaining  it  from  the  attorney  who  drew  it,  it  was  decided 
that  in  tiie  abaence  of  proof  of  threats,  restrain^  or  eoercion  of  any  kind,  or  of 
importunity  or  persuasion.  Inducing  her  to  make  the  will,  the  presumption  of 
uduo  influenee  waa  not  raiaed:  Dale  v.  Dale,  36  K.  J.  Bq.  269. 

The  sorvicee  of  a  friend  or  relative  of  a  testator  may  be  lawfully  urged  as  an 
■rgnmonft  to  persoado  him  to  tiie  giving  of  a  legacy,  without  raising  the  presump- 
tion  of  Vidua  influonco.  Something  is  due  to  the  dictates  of  humanity,  and  it 
must  not  be  said  of  the  child  who  attempto  to  soothe  the  last  sn£Ferings  of  a 
parent,  that  he  is  guilty  of  imposition,  even  if  the  allegation  is  made  by  thoee 
who  have  shielded  tiiemselves  from  suspicion  of  influence  by  carefully  abetain* 
jug  from  offices  of  affection:  Mrtaie  a/ WiUkmu,  13  Fhila.  302.  So  mere  proof 
of  eameat  solicitations  on  the  part  of  such  beneficiaries  in  procuring  a  will  to 
be  In  their  favor  wHl  not  raise  such  presumptiou;  WaU  v.  Bruae,  18  Hun, 
403;  oineo  motives  of  natural  affection  and  gratitude  on  the  part  of  the  tea- 
tator,  and  sdUoitationa  or  argumenta  whidh  appeal  to  such  motives,  do  not 
oonstitate  undue  influence:  WUl  t^  Jackmim,  26  Wis.  104;  W%a  </  Oleupin^ 
» ir.  J.  Bq.  628;  M€Ouaodk  v.  Campbell,  49  Ark.  367,  where  it  was  decided 
that  the  beneflciariea  under  the  will,  having  by  kind  offices  and  congenial 
intareonrae  aoqoired  considerable  influence  over  the  testatrix,  and  having 
reqaeated  her  to  make  provision  in  her  will  in  their  favor,  ia  not  sufficieut 
to  ostabliah  the  presumption  of  undue  influence. 

It  haa  been  often  decided  that  the  mere  existence  of  an  undue  or  improper 
Influence  operating;  but  not  exercised  by  the  person  possessing  it^  upon  the 
mind  of  tiie  testator  when  he  executes  his  will  is  not  sufficient  to  raise  a 
legal  presumption  of  undue  influence  sufficient  to  invalidate  the  wilL  It  is 
not  the  existence,  but  the  exercise,  of  an  improper  influeucc  in  the  very  act 
of  making  the  will  which  invalidates  it^    This  rule  is  applied  where  illicit 
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rdatioM  haw  nAML  htltwwm  tt»  tnlBtor  uid  Uie 
T.  tf osd;  M  Ma.  S»(  raiiiii  fj*<^#  ^iffMf.  89  iV  81  290t    »• 
tkai  a  twtetor  a^fiMd  all  Ma  mM»  to  a  wonaa  wiA  wban  fca 
wif^  wlMaihaiiMB  AmI  tka  UwM  wifa  af  aaotlMr,  and 
eladad  hia  broHMr  and  Htter  faiMa  takiag  andw  Us  wil|  «kna 
aa  nalntotioft  that  ihm  Ufw  piawfgi  andna  inflvcDea  aa  tba  fari  af  iiie 
davini^  aad  tfaali  is  tha  alwtnaa  af  aaatiaiy  pro0#,  tha  faiy  saak  find 
agaiaat  tiie  wiVL    Uadua  inin«iaa  aaimai  ba  ppesmoed  fraai  tba  aafc  af  vn- 
lawfok  oohahitatiaa:  P9ndU$  r,  P^rwekei,  8»  Kjr.  19;  M  Aar.  Rap.  IML    So 
ia  an  iasna  al  «tariha«il  ast  imi»  aa  tha  aUagatiaa  of  andna  iailaaaaa  hf  t^ 
mother  of  as  llligitnBala  duH  ^m  anlawfvl  oobabHatron  af  tha  nalhar 
with  tha  testator  ia  aat^  of  iteeV,  nffieient  eirideaea  fiom  whfefa  a  }ar7  oaold 
iate  vndaa  miliianoas  Jla^r  ▼.  (TIrfeA,  WPa.  8t  177;  8  Am.  Bapi  flBft    And 
ia  Momoer.  Bmrtbt^  17  Ohio 8t.  90:^  89  Am.  Deoi  090,  it  waa  daeidsd  that 
a  will  prodaaad  by  inflneacaa  springiag  fraoi  an  nnlawfal  and  iltieit  itAriiiw 
batweaa  tha  legataa  and  tha  taatator  wiH  not  raiea  the  preaanpliaa  of  vadna 
iaflnaaoi^  vnleMi  it  appaafi  that  tooh  hdhienaes  wera  exerted  in  luMiaiut  of 
tha  will  of  ttia  testator,  and  preaaated  him  from  drspoaing  of  ha  properlj  in 
aeeord  with  hia  owa  wiriiaik    To  tha  mubo  affect  is  Sun^-hmd  w,  Booi,  13 
Mo.  App.  28S.    And  ato  alao  DMck  t.  Carter,  42  IH.  876^  whan  Hia doter- 
miaad  that  if  the  davieea  haa  had  inproper  interooarsa  whh  tiia  taatator,  no 
BMttar  how  imsioral  tha  relatieas  may  hare  been,  this,  of  rteelf,  is  sat  safli- 
dant  to  ioTalidate  a  will  in  favor  af  the  wroag^doer,  if  no  inrpropar  ivflQ- 
aBcae  are  shown  to  baro  been  axarted  to  indvoa  the  wilL     Ko  ia  Jfom  t. 
Rffder,  84  Pa.  St  217,  tiia  testator  had  abawdoned  his  lawfol  wife  aod 
cbildran,  and  lived  for  nnuiy  years  in  adultery  with  a  woman  alloded  to  in 
hia  will  aa  his  wila.     He  had  by  saeh  woman  several  childreB,  and  mada  her 
and  soch  children  devisees  of  a  larga  portfon  of  bis  estate     Tba  eoitri  said: 
**Theio  oiroamstaacas  do  not  areata  a  presomptioo  that  tha  wiH  was  aira- 
onted  under  iavpropar  inflaeDces»  and  while  tba  dKeit  rrfatioa  shoald  ba 
coaaidered  in  determining  the  qneetion  of  vnclva  infloence,  tba  effect  af  saeb 
inflnence  ia  a  qneetion  of  fact  for  tha  jnry."    This  mling'  is  in  aoeord  wiUi 
that  in  Dtcm  r,  NegHep,  41  Pa.  St  312,  80  Am.  Dee.  620^  sumetimas  aftsd  aa 
maintaining  a  contrary  doctriae;  but  whether  it  does,  or  not,  is  iamiatBrial, 
as  tha  rala  of  Mam  ▼.  Ryder,  84  Pa.  St  217,  is  Goncnrred  in  by  other  de- 
cisions in  tha  same  state,  as  in  Wamwrigkf*  Appeal,  89  Pa.  St  2S0,  where  It 
appasrad  that  tha  testator  aad  tha  devisee  nnkwfally  cohabited  together, 
it  being  alleged  that  tba  testator  had  been  falsely  acensed  of  sediicing  her 
many  years  before,  aad  it  also  appearing  that  when  the  will  was  exeented, 
avaiy  cue  but  tha  draaghtsmaa,  an  attomay,  was  ezdnded  from  tha  room 
whao  tha  instructions  wera  giren.     It  was  decided  that  theaa  facts  were 
not  sufficient  to  aBtaUisb  a  preeamption  of  undue  influence  over  the  mind  of 
tha  testator  in  tha  testamantary  act»  nor  to  jnsttPy  a  Terdict  against  the  will. 
Whan  a  womaa  nakee  a  will  in  favor  of  her  hnsband,  knowing,  wbea  sha 
married  tha  davisea  and  whan  she  made  tba  will,  all  the  facta  in  relstion  to 
his  former  matrimonial  alliances^  ^ough  she  may  not  have  known  their  legal 
effect,  the  fact  that  he  had  a  wife  living  at  tha  time  of  hhr  m.trriage  to  the 
testatrix,  and  at  the  time  of  the  execution  of  the  will,  is  not  sufficient  to 
raise  a  presumption  of  undne  inflnence  cm  hw  part;  or  to  invalidate  the  will, 
Will  of  Donnelf,  68  Iowa,  I26L     An  extended  note  on  the  topic  of  "What  In- 
fluence or  Importunity  Invalidates  a  Will  **  is  appended  to  Small  v.  SimtU,  16 
Am.  Deo.  257,  where  many  cases  analogous  to  those  cited  in  this  note  are  re> 
ferred  to. 
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aitM^  m  tht  Jik%  Um  lav  uapUoi  a^wditMi  «l  np«riorilgr 

%y  wIliA  tfai  mpoiar  pwty  obftaiM  •  ipoMibk  bMMfii^  •qai^ 
a  praaompfcUm  of  ondiia  inflnanoe^  and  miii  ^on  thai  par^  tha  bardia 
o€  fsaaf  «a  ahoar  afinmMtalj  hia  aoavliaaaa  vitii  afaitaUa  raqanite^  and 
•I  aajjaa  Jriaat  an  to  pait^  aad  IreaiDia  al  tha  atiiar  Iwm  andna  iniwanoat 
IWd  ▼.  ^VMb  33  Md.  188;  (baaorT.  Aan%»7SCbL«6|  1  Aaft.afc.Bap.64. 
laililiMV.  IKia«%  M N. a  581-4W1, ii  waa  laids  '«Xha  aaMt  in  wkioh 
«ha  IMT  «iM  fMUM  tend,  aaa^  toai  tha  aanfidantial  nUla^ 

itoia  and  adaRiiialniAor%  fuardiaa  and  wan^ 
lrM<  pnnaipal  mad  a#tn<^  biokeia»  hclbonp  afco*,  aort- 
BMrtc^gM^  aMome  ja  and  cUaatei  aad  to  tkoM  haw  baan  added, 
af.pi«ipimtdiy»  boibaad  aad  wif*.  Xha  ml*  ia  fonnded  on  tha 
win^^la'aii^  nlattaa,  tlM  party  ia  i3k»  ai^eriar  reUtioA 
af  aHHBBtiiag  tend  npi|a  Vsafi^iil  iba  infarior  aitaatioa;  aad  tha  law,  look- 
ing ta  thnteiUif  af  bn^in  nateia^  iaqnilcta  iba  party  in  tha  snperior  sitaa* 
that  hk  aatian  baa  beeiT  iat^vhfhorablfb  aad  honesty  not  bo  much 
itted  Irand.  bat  that'bc  maf^loBMrn  dpam  ml"  Under  tbia 
anftdeatial  raktioaa  "  and  •^Aiag^  jt^atiana  "  aia  oon- 
aMion^  tha  lahticinihlp  of  fteat  ooaalrf  «d  n6t><«ntbin  titben 
§1  dd.  498;  and  tha  pritunpla  api^iM  to  eVary  <po«eibllB  c«ta 
TaUtian  eziati  aa  a  faet;  that  is,  wliera  eonfideace.'ia  ra- 
aida  and  tba  ratnlting  aaperiority  and  inflaenoe  may  exist  on 
FamMppBW.  Toa  4i|m^  0  Pai^  237.  Undue  iaflnenca  is  a  speeiet 
of  oooafcmalira  liMid,  whieh  tba  oaorts  will  not  andectalte  to  dafiae  by  any 
fiaad  yrfnaiphi^  bnk  iti  axareiaa  will  bo  ialeRod  in  all  oases  of  ooafidential 

Ltial  lalatinns,  where  the  person  raeeiriag  a  gift  or  other  like 
•a  laAaanoed  the  atnd  af  the  doaer  or  grantee^  by  improper 
acta  oa  aircamTention,  aa  to  indaoa  hiia  to  ooote  tba  benefit  oontrary  to  bis 
jniigMint,  roaaen,  and  diacretioa:  £kipmm  v.  JWnte^  60  Ala.  M6. 
tha  heat  iUnsteatienof  the  role  ia  tba  lalation  of  traatea  aad  €B«tef 
iaitiatriotaanao  In  caaeainftalTingthia  relation,  it  iaaonelnaivaly 
that  tha  traatee  eanaot  daal  with  tha  traat  land  for  his  own  benefifc. 
If  ha^aaa  ao-withaat  the  aaaaeat  af  the  omAm  gas  irmii^  tha  tranaaotiaa  ia 
ftmmatBgtmniy  iavaltd,  xagardlees  af  hie  good  or  bad  Intii:  Dwigki  t.  Bladb- 
mam,  S  IfHh.  336;  ahiMm  r.  ^  80  Mich.  2080  Bammmid  w.  SkmUm,  4 
Bb  L  6fiL  Aad  when  be  deals  diraotly  with  the  beneficiary,  tha  prasnmption 
hin^  and  tha  harden  of  proof  is  apon  him  ta  ahowan  adeqoate 
afbar  patting  tha  beaafioiary  upon  an  aqmal  looting  arith  him* 
aMi  jrenMcTa  Appeai,  80  Pa.  St.  817;  /oam  r.  Bmiik,  33  Miui 
▼.  Votaraaaa,  63  N.  T.  667.  Tbia  rale  appliea  with  a^nal  foroa 
or  admiaiatntor:  Ifaif  t,  Wrnddm^  33  Ark.  676;  Bmmpkre^ 
If  Ala^  1;  and  to  a  goardian;  for  in  snob  aaaa  nndna  infloenee 
la^  on  the  gnmnd  of  pnblio  policy,  prtMta  /aek  presaoiad  from  tiia  peculiar 
MlatiiBB  asiatiag  hat  aaaa  the  partiea:  Aaktm  ▼.  Tkomfmm,  32  llina.  25; 
Jkatt  V.  AfliAaA^  43  Iowa,  415.  And  it  derolree  npon  the  gnardian  to  abow, 
bf  flMalaanrt  proaf,thai  ha  dealt  with  tha  ward  axactly  like  a  atrangar,  taJc- 
ing  no  adrantaga  of  hia  influence  orar  him,  or  of  hia  svperiar  knowledge  m 
4a  Mm  aah|agt  amtter  of  tha  IranaaetioB,  aad  that  the  ward'a  act 
af  Ilia  own  voUtioa,  and  npan  the  faBeat  dalibemtioni  Jfeob  f. 

ua 

All   transactions    between   guardian  and  ward,   to   the  benefit  of  the 
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g>>Hto,  oaevrrfaig  during  or  ihorflj  after  tli«  period  of  wabuMf^  art 
"mimptiTolj  Toid^  and  oannot  be  npbeld  azoept  mpon  proof  of  the  fslleafe 
Bbaratton  as  tlia  pari  of  tha  ward,  and  the  moat  abandant  good  fiikith  as  thm 
pari  of  tlia  gnardiaax  iVrpneoii  t.  Loieary,  54  Ala^  fflOt  86  Am.  Bap.  718.  and 
aote  7S28|  Berkmeifer  t.  KeBermam^  82  Ohio  8t  839;  80  Am.  Sap.  877i  AAiam 
▼•  l%oaipeoa»  89  Minn.  SS. 

Tha  rale  ia  appUoabla  to  dealing!  between  parent  and  ahildy  and  aonte  will 
aarefnil J  aomtiniaa  them  to  proteet  either  againat  any  nndna  advantage  bein^ 
taken  by  tha  others  Ifootf  t.  Babe,  96  N.  Y.  414 

A  Tolnntarj  oonTeyanoe  bj  a  oluld  to  ita  parent^  during  minori^  ar  witiuB 
a  abort  time  thereafter,  and  while  still  under  the  parental  oontrol,  la  pra- 
anmptitaly  Toid.  The  harden  ia  upon  the  parent  to  ihow,  in  the  oleareal 
and  moat  latiafaetory  manner,  that  it  ia  in  arery  partionlar  worthy  of  reoeiT* 
ing  the  aanotion  of  a  aonrt  of  equity:  MUler  t.  8im(md$,T2  Mo.  689,  where  a 
deed  Vf  ^  daughter  oonYeying  a  life  eitate  to  hep  Uthmr.was  azeeuted  oa 
tha  ava  af  bar  auuriage^  improTidently,  without*  tune  for  deliberation,  and 
without  any  independent  adrioe,  waa  i^Si  iieide,  although  the  daughter  tea- 
tilled  that  tiie  father  need  no  uudde.iafluenoe'to  induoe  her  to  sign  the  deed. 
So  in  tha  aaaa  of  a  Toluntary.deji^  froAi  a  aon  to  a  father,  eapeeially  if  tha 
former  ia  in  an  anfee}>led  state -tff' health,  oaata  the  burden  of  proof  on  the 
father  to  ehow  tNkt  halitfe  th!ken  no  adyantage  of  hia  influanoe  or  knowledge^ 
and  that  the-grran^ment  ia  fair  and  equitable:  MiakeffM  Appeal,  107  Pa.  St. 
611|  BnA^kam  t/  TaUe,  67  Mo.  221;  Watiams  t.  WOlianu,  68  Md.  871. 

Tha^  lame  rule  applies  to  donations  made  by  a  ehild  to  a  parent  reoently 
after  the  child  attains  majority,  or  while  ha  ia  under  the  oonstant  and  imme- 
diate influence  of  the  parent,  or  while  his  property  is  in  tha  poesession  or 
under  the  control  of  the  parent:  A$hton  T.  Tkompaam,  32  Minn.  85. 

A  presumption  of  undue  influence  arisea  against  a  ehild  in  eaaes  of  gifts  ar 
aonveyanoes  to  him  from  his  aged  or  infirm  parent,  and  tha  budan  of  proof 
is  upon  the  beneficiary  to  ahow  tha  entire  good  fidth  of  the  traasaetaoos 
Spargur  t.  ffaU,  62  Iow%  498;  I^itk  ▼.  Beiaer,  79  Iow%  84. 

DealingB  between  attorney  and  olient^  such  aa  gifta,  oouTeyanoes^'ar  eon- 
traota  by  the  dient,  including  securities  giren  by  him  during  the  oontinuanoe 
of  the  relation,  are  carefully  aomtintaed  in  equity.  A  preaumption  of  undna 
influenoe  and  undue  adrantage  by  the  attorney  ezista  against  him,  rsqniring 
him  to  aaaume  the  burden  of  ahowing  the  greateat  faimeaa  and  raotitnde  ia 
the  transaction.  If  he  fails  to  make  such  proof  when  seeking  to  uphold 
the  transaction,  equity  will  treat  it  aa  a  aaaa  of  constructiTa  fraud:  €haf  t. 
AnnioNS,  7  Mich.  632;  JerminffB  t.  MeOonnO,  17  BL  148;  Bogen  t.  MankaO, 
8  McOrary,  76;  NettbH  r.  Loekman,  34  N.  Y.  167;  Sijmrp  ▼•  S^phmr,  6  WaU. 
187;  Doim  r. Beeord,  63Me.  17;  fforper t. Peny,  88 Iowa»  87.  Thaattomey 
is  bound  to  show  that  Us  client  waa  fully  informed  of  his  rights  and  interests 
in  the  subject-matter  of  the  transaction,  and  the  nature  and  eflEeot  of  the 
transaction  itself,  and  waa  so  placed  aa  to  be  able  to  deal  with  tha  attorney 
at  arm'a-lengths  KitUng  r.  Sham,  33  OsL  426;  Wh^ppk  t.  Barttm,  68  N.  H. 
618;  Tea/mam  ▼.  Jamei,  27  Kan.  196. 

The  principles  above  stated  aa  applicable  to  attorney  and  eUant  apply 
with  equal  force  to  all  transaotions  between  principal  and  agent:  Cbmtt  t. 
BkukweO,  22  N.  J.  Bq.  481;  Moon  r.  Mtmdkbamm,  8  Mich.  482;  ilTaDoofN^r. 
^rtwfa^  16  W.  Va.  82. 

From  the  confidential  relationa  which  exist  between  husband  and  wif^  a 
preaumption  of  undue  influenoe  arises  in  relation  to  any  transfer  of  proper^ 
between  them,  and  in  order  to  sustain  a  oonyeyanoe  or  gift  by  the  wile  te 
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lh«  Imlwiid,  tt«  ImrdMi  of  proof  ii  vpoa  him  !•  ohow  iSM  tto  iruMMtloa 
woo  froolj  ODd  deliboratol J  iiuid%  oad  that  it  woo  foir  and  propv:  Bogd  t* 
i>i  lo  JToaftvid^  78  N  T.  tf6|  JWmir  ▼.  JWwr»  80  N.  J.  Bq.  HL 

n*  lolatUMio  botwoMi  biotiiflr  ODd  doier  may  bo  of  wuA  rooipwoil  offi^ 
^ioB  and  oonildoiioo  ao  to  oaat  apoa  him  tho  harden  of  proof  to  tihmw  tto  «>• 

aot  faiiMOi  of  a  traanotUm  botwoMi  thorn  hy  whieh  ho  io  hoBoAtods  OUktgpk 
T.  MoOtmd,  40  Ark.  88. 

A  rolatioii  ol  trastaad  oonildoBOO  ozioli  botwoon  a  opiritoaliollo  modi«m 
•ad  a  boUovor  in  hk  allegod  pofwoi%  ao  poenliar  that  vhoro  an  adTantofo  iO 
^MBod  through  a  oontnot  by  tho  former  againat  tho  Uttor,  a  pioonmptioB  of 
sadoo  inflaenoo  ariooo  againsfc  tho  modinniy  whieh  eaoto  tho  bnxdon  of  proof 
«poB  him  to  thaw  that  the  eontraot  waa  obtained  by  porfootty  lidr  meaaa 
aad  free  from  any  vadao  infinenoo  vhatorer:  Ckmmor  t.  SUmki^  78  GhL  808| 
1  Abl  8k  fiop.  H  and  noloi  Xd^toar.  Orr,  44  Iowa,  879L 

Whofo  a  poTMn  iiTiag  in  iUioit  eoiaal  roUtiont  with  another  tranaion  to 
aaeh  person  TalnaUe  proper^,  oipeoiaUy  when  tho  donor  in  making  tho  gift 
OBofaidea  natorol  ol^eoti  of  hio  bonnty,  tho  trannction  will  be  viewed  with 
tho  atmoet  onspioion,  aad  thobnrdon  of  proof  reoto  on  the  donee  to  show  that 
tho  tnineaetion  waa  tho  reenlt  of  free  volition,  and  not  mperindnoed  by  nndao 
iaflnenoo:  A^miaa  r.  AmiM,  69  Ala.  666;  LdghKm  T.  Orr,  44  Iowa,  870. 

A  gift  by  an  aged,  weak,  and  infirm  patient  to  hia  or  her  physioian  raiieo 
a  preeamption  of  andno  inflnonoe  whioh  the  physioian  mnst  robot,  in  order 
to  aphold  tho  traasaotion:  OadwaUader  ▼•  Weti,  48  Mo.  483;  Woodhmry  r. 
IToodtenr*  141  Maso.  820;  66  Am.  Bop.  479^  and  note.  Although  a  oontrary 
•pinian  ia  ozpreeoed  in  AtidmvrM*  Appeal,  80  Pa^  St.  114,  83  Am.  Bep^ 
731,  this  ease  is  against  tho  deoided  weight  of  anthority,  as  shown  by  tho 
■oto  thereto^  83  Am.  Rep.  788,  and  the  oases  sited  sapro. 

Hie  principles  whioh  govern  tho  dealings  of  one  standing  in  a  oonfidential 
ar  Adnoiafy  relatioa  apply  to  persons  who  olotho  themsslvsa  with  a  oharao* 
tmt  whioh  brings  them  within  the  range  of  the  prindplos  Meed  v.  Petermm, 
•1  m.  888.    The  role  is  not  limited  to  oaoss  arising  ont  of  tho  relations  whioh 
hava  boon  mentioned  abovOi  bnt  applies  in  every  ooso  where  there  has  been  a 
aoalldenoo  repoeed  whioh  inveets  tho  person  tmstod  with  an  advantage  in 
treating  with  tho  person  ao  confiding.    In  all  saoh  cases  a  presumption  of 
aadae  inflmonoe  is  implied,  and  tho  burden  of  proof  is  upon  the  person  tak* 
lag  aosaritiea  or  oontraets  inuring  to  his  benefit  to  show  that  the  transaction 
Is  jast  aad  fain  #Mer  v.  Bishop,  108  N.  Y.  86.    Thus  where  one  stands  ia 
folationa  of  trust  and  oonfidenoo  with  another  who  is  old  and  failing  ia 
auad,  the  law  will  presume  a  eontraot  between  them  to  have  beeo  the  result 
«f  andae  iaflueaoo  emanating  from  the  stronger  psrty:  CfadwaUader  v.  Wtti^ 
48  Mow  483.   Bo  one  who  has  obtained  from  a  woman  who  is  old  and  feeble 
ia  iatolleot^  aad  who  has  pat  herself  in  his  power  in  a  transaction  whioh  par- 
tioalaily  oonoema  hia  interests^  a  mortgage  as  security  for  tho  debt  of 
aaolhor,  without  the  kaowlodge  of  her  family,  is  compelled  to  show,  in  sup- 
port of  tho  BwrtgegOb  that  tho  woman  fully  understood  what  she  waa  doing» 
aad  that  ho  had  not  abused  tho  confidence  thus  reposed  in  himt  Wtuimberg 
V.  Spkgel,  81  Mioh.  400.    And  where  an  aged  and  infirm  woman,  a  few  daya 
before  hor  death,  which  resulted  from  aa  accident^  conveyed  tho  most  of  her 
property  to  a  young  man,  who  stood  in  the  relation  of  aa  adopted  son  to 
her,  and  in  whom  she  trusted,  thus  disinheriting  hor  legal  heirs,  with  whom 
oho  waa  triendly,  and  who  were  kept  in  ignorance  of  tho  transfer,  the  pro* 
onmption  of  undue  inflaenoo  arises,  and  the  burden  of  proof  is  ayoa  tho  graa* 
4eo  to  fohat  the  preaumptica:  Dank  Y.  Deoa,  66  Wis.  101« 
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Wto«  ft  F«ng  MMi  Aatfy  aftar  baomidBg  of  •«•  ooarrvf od  Ids  ptopvlgr 
tor >  jPOMJy  JBada^Mfctt  flM%  vkilo  m  iU  thai  ilimiMl  iMlitvad  that  ha 
aould  raaava^  to  m  vcaaaa  who  had  baatt  a  Maaibg  cf  tfaa  haiihekl 
thagraBtarwaafawflMiithaalit  whahadalwaya  baatthk: 
and  BMBi^Hf  af  hia  propartf,  aad  At  vhoa  ha  aaafidad,  tfaa  boxdaa  af  pnaf 
li  apaa  tha  ^vaataa  ta  Aow  that  tha  tnaMaotion  waa  fair  and  h— 1^  arf 
that  tha  daad  waa  not  proearad  bj  nndna  inflaanoa:  WonmiP$  Appeal  11# 
£a.6t34ll  AaaavajrMMa  hgr  •  aaphav;  a  anapfta,  Jsaanatl^  f  aoag  bmb,  t* 
hk  iiim1%  aa  aUacatqr  at  ^w»  te  aa  hiadaqaKla  aaaaidamtftaii,  k  praaamp- 
tivalj  abtoiaad  hjudaa  otflaaaaac  iMfT,  iWtti^S  Wand.  OM^  In  Fttm- 
IV  T.  £aa^  26  a  C  S3i»  42  Am.  fiep.  <86^  it  waa  hald,  hawavar,  that  « 
Talaataiy  aonT^^jaooa  hj  an  agad,  faabla,  and  voaMnriiad  wwnan  af  har  pi  up 
ar^  wfaieh  aha  had  prariaaaly  wfllad  to  aharitiaa,  to  a  pomgwomairiad  raal^ 
twelya  daya  bafova  har  daath»  m  whaaa  faarily  aha  waa  liviag  and  ta  whan 
aha  waa  atroaglf  attaahad,  and  wha  had  nctad  aa  har  a^tnt^  ianat  praaanp- 
tif aly  Toid  aa  haring  baen  abtainad  thrangh  nndna  inftaanoa. 

GanaraUjr,  whanatrar  thtta  ia  grant  waahneaa  of  mind  hi  a  paraaa  axaootl* 
fag  a  aanvagranaa  af  land,  ariaing  Irom  ag^  aioiciiaa,  intoxioatioB,  ar  any 
alhar  oaoaa^  althoagh  not  amanoting  to  ahaolata  diaqnaKiaatian,  and  an  in- 
adeqaata  aonaidofatioa*  impoaition  ar  nndna  inflaanoa  wfll  ha  preanmads 
Ifaari  t.  ifoM^  M  CaL  89;  AUtn  t.  JmnO,  M  U.  &  M6;  fMbume  t. 
FtrguiOM,  64  Va.  67.  8o  whan  a  acta  k  takan  from  aa  hahitaal  dmnkard 
of  waak  intellael^  the  bnrdan  of  proof  ia  npon  tha  paraon  taking  it  to  ahow  n 
fair  aaaab  good  aonaideratian,  and  faaknf  nadaa  inflaanoa:  iSa^f  t.  Aroioni  11 
Ala.  67.  When  n  paraon  who  ia  iml>aoihi  from  habitnal  intnzioation  aza- 
ootei  a  Tolnntacy  aad  abaolnta  dead  af  gift  of  all  hia  ptoperty  ta  hia  ooosinf 
to  tha  azclnsion  of  hia  half-aiataN,  n  praaamption  of  nndaa  inflnanoa  ariaao^ 
whiohMnatbarabnttedl^alaar  proof  by  tfaa  gxantaahafein  tha  daad  wiaba 
allowad  ta  atandc  Bmmd  w.  MmnkaO,  6  Laigh.  W7. 


Smithwiok  V.  Hall  and  Ufsov  Compahx. 

90  Oomisoncov,  SSLl 
Vnauanvm  PBaauFPOBn  a  Dorr  ov  Taxihii  Oms%  and  Wm,  In  torn,  pra- 

aoppoaea  knowkdga  ar  ita  legal  eqaWalent. 

Mams  AHO  SiKTAHT^CoHTRiBirroBT  NaoLrosiroi  — Davobrous  Posr« 

mnr.  —  A  aanrant  by  ahaaging  hk  poaitioii  at  wotk,  oontrary  to  ordara 

and  after  a  warning  of  danger,  Tolnntarily  takea  tha  rkka  of  all  parik 

j        whiefa  a  nan  of  ordinary  oara  in  hk  place  ooght  to  fa«?a  known  or  ooold 

\        raaaonahly  hara  antieipated;  hnt  aa  to  daogera  Biking  through  tha 

.'         maatar'a  negligenoe  from  athar  aonreee,  dangera  which  tfaa  aarvnntwaa 

not  bonnd  to  nntloipate,  and  c€  whoae  eziatenee  ha  had  no  knowledge,  ho 

taikaa  no  «kk  and  aaaomae  no  duty  of  tnkhig  care;  and  if  injury  reanlta 

to  him  from  aneh  dangara,  he  k  not  gnllty  of  oontribntofy  negligence. 

OownuBirtoKr  Nsquobkoi,  What  CknranTcmn.  —  An  not  or  omiauon  of 

n  party  injnnd,  tonmonnt  taoontrihntDry  negligence,  mnat  be  negligent^ 

fud  in  llie  prodneticMi  of  the  tajary,  it  most  operate  as  n  proximate  eaoaa 

or  ana  of  tha  procdmata  oaoaea,  and  not  merely  aa  a  oondition. 

MjmrmL  asb  Ortaut— Rok  Ambumxd^  •—  Where  a  aerrant  haa  foil  knowU 

odga  of,  and  k  abimdantly  oantionod  againat  certain  aonrcea  o^  danger^ 

and  voluntarily  negle<^  anoh  waraingB,  and  takea  the  riak  of  aneh  per- 
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fls  and  danger^  and  ia  Ihea  injnrod  tliraqgli  tha  nagligaaoe  of  tha  roastar* 
from  an  andrelj  difibreni  aouroa  of  danger,  of  which  ha  knew  and  could 
ksoir  wMbk^  mad  di  whoaa  aziatonea  it  waa  tha  dntj  of  tha  maater  to 
warn  tanBy  kk  Auhna  to  haad  tha  wndiig  gp^mm  doaa  not  caoatitata  aai^ 
trihotavj  ■■fWfanaa  «i  to  iba  iajaiy  raceivad. 
CtairrRiBOTOsr  'SmaMjamBO^  Wkav  GoaBxznma.  — An  aot  or  oaalaaion 
eontribata  to  thali^ipaning  of  the  aat  or  arant  eauaing  tha  injoiy,  to 
■titiita  aonlribatQcy  naijllganoa}  and  if  tha  ac/t  or  omiaaion  maralj  in- 
ariiaoM  or  wMb  taHia  OKtantaff  Ika  la«  or  ia  Jury,  II  iriU  not  iMifalha* 
^ttack^  though  it  may  affaot  tha  amount  of  damagaa  to  ha 


/.  (yNeSl  and  8.  JB.  CoweU,  for  the  plaintiS 
fif.  £.  Tftnjff  Jdt  the  defiaodmnta. 

ToBRAHci^  J.  The  general  question  reserved  for  our  advice 
in  this  case  ia,  whether  the  plaiatifi^  upon  the  facta,  found  ia 
entitled  to  the  aobataniial  damages,  or  only  to  the  nominal 
damages  found  by  the  court  below. 

Inasmuch,  as  that  court  has  expressly  found  that  the  negli* 
genoe  of  the  defendant  caused  or  contributed  to  the  injury  for 
wbich  the  plaintiff  seeks  to  recoyer,  the  decision  of  the  aboye 
general  question  depends  upon  this  single  pointi  namelyi 
whether  the  acts  and  conduct  of  the  plaintiff  as  set  forth 
upon  the  record  constitute  or  amount  to  such  contributory 
negligence  on  his  part  as  will  bar  his  right  to  substantial 
damages.  The  lacts  £>und,  so  &r  as  they  bear  upon  the  quea- 
tion  for  decision,  are,  in  substance,  the  following: — 

The  plaintiff  was  a  workman  in  the  service  of  the  defend- 
ant, and  at  the  time  of  the  injury  complained  of  was  engaged 
in  helping  to  atore  ice  for  tbe  defendant  in  a  certain  brick 
building.  In  doing  this  work  the  plaintiff  stood  upon  a  plat. 
form  about  fire  feet  wide  and  seventeen  feet  long^  raised  fif- 
teen feet  above  the  ground,  and  extending  from  the  west  side 
of  the  building  eaaterly  to  a  point  about  two  feet  east  of  the 
door  or  aperture  thiongh  which  the  ice  was  taken  into  the 
building^  A  atout  plank  of  suitable  height  and  strength  ex- 
tended along  the  outer  side  of  the  platform  aa  far  as  the  west 
aide  of  the  door,  and  served  as  a  protective  railing  or  guard  io 
thai  portion  of  the  platform.  In  front  of  the  door,  and  east  of 
it  the  platform  wae  without  guard  or  railing  of  any  kind«  A 
ahori  time  prior  to  the  injury,  the  foreman  of  the  defendant 
Btationid  this  phuniiff  en  the  platform  just  west  of  the  door 
and  inside  the  railing,  and  ahowed  him  what  hie  duties  were 
there,  and  told  him  '*  not  to  go  upon  the  east  end  of  the  plat- 
form eaat  of  the  slide  and  door,  as  it  was  not  safe  to  stand 
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there/'  He  did  not  tell  the  plaintiff  why  it  was  not  safe,  but 
the  danger  which  he  had  in  mind  was  the  narrowness  and  on* 
railed  condition  of  the  platform  and  the  liability  by  inadver- 
tence to  mistep  or  fall  or  slip  off,  the  latter  being  aggravated 
by  the  liability  of  the  platform  to  become  slippery  from  broken 
ice.  These  dangers  were  all  manifest  The  peril  resulting 
from  the  accident  which  happened  to  the  buildiog  was  not  in 
oonteniplation. 

After  the  foreman  went  away,  the  plaintiff,  in  spite  of  the 
orders  so  given  to  him,  and  for  reasons  of  his  own  apparently, 
went  over  to  the  east  end  of  the  platform  and  worked  there. 
It  is  found  that  there  was  no  sufficient  reason  or  excuse  for 
the  change  of  position.  One  of  his  fellow-workmen,  seeing  the 
plaintiff  in  that  place,  told  him  that  **  it  was  not  safe,  and  to 
stand  on  the  other  side";  but  the  plaintiff,  notwithstanding 
such  warning,  remained  at  work  there. 

While  so  at  work  the  brick  wall  of  the  building  above  the 
platform,  in  consequence  of  the  negligence  of  the  defendant, 
gave  way,  the  brick  fEdling  upon  the  platfmn,  and  thence  to  - 
the  ground.  The  plaintiff  was  struck  by  portions  of  the  de- 
scending mass,  and  fell  to  the  earth.  He  was  either  knocked 
off,  or  his  fall,  in  the  condition  in  which  he  stood,  was  inevi- 
table; indeed,  had  he  not  fEtllen  when  he  did,  his  injuries, 
which  were  very  serious,  would  have  been  worse.  Most  of  the 
injuries  which  he  actually  sustained  were  occasioned  by  the 
frOL 

The  plaintiff  had  no  knowledge  that  the  wall  would  be 
likely  to  fall  or  was  in  any  way  unsafe,  and  it  is  found  that 
^  no  fault  or  negligence  can  be  imputed  to  him  in  this  regard.** 

In  contemplation  of  the  peril  from  the  falling  wall,  it  is 
found  that  ^  the  spot  where  the  plaintiff  stood  could  not  have 
been  considered  more  dangerous  than  the  place  where  he  was 
directed  to  stand,  though  in  fact  most  of  the  brick  fell  upon 
the  side  where  he  stood,  and  the  result  demonstrated,  there- 
fere,  that  the  other  side  would  have  been  safer  in  the  event 
which  occurred.'' 

Upon  these  facts  the  defendant  contends  that  the  plaintifiE^ 
in  going  to  and  remaining  on  the  east  end  of  the  platform, 
contrary  to  the  orders  and  in  spite  of  the  warning  given  him, 
and  in  view  of  the  obvious  and  manifest  danger  in  so  doing, 
was  guilty  of  such  contributory  negligence  as  bars  him  of  his 
right  to  recover  more  than  nominal  damages. 

If  the  plaintiff's  injuries  had  resulted  from  any  of  the  perils 
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and  dftngeTB  attendant  npon  the  mere  &ot  of  his  standing  and 
working  on^the  east  end  of  the  platform,  which  were  obvioufl 
and  manifest  to  any  one  in  hie  place,  which  were  in  the  mind 
of  the  foreman  when  he  told  the  plaintiff  not  to  go  there,  and 
in  view  of  which  his  fellow-workman  warned  him,  then  this 
elaim  of  the  defendant  wonld  be  a  valid  one.  Bat,  upon  the 
facts  fonnd,  it  is  without  foundation. 

The  injury  to  the  plaintiff  was  not  the  result  of  any  such 
dangers,  but  was  caused  throagh  the  negligence  of  the  defend- 
ant by  the  falling  walls.  This  was  a  source  of  danger  of  which 
be  had  no  knowledge  whateyer.  He  was  justified  in  suppos- 
ing that  the  wall  was  safe,  and  would  not  be  likely  to  fall 
upon  him,  no  matter  where  he  stood  on  the  platform.  He  had 
no  reason  to  anticipate  even  the  slightest  danger  from  that 
source  before  or  after  he  changed  his  position.  This  being  so, 
be  could  be  gtulty  of  no  negligence  with  respect  to  this  source 
of  danger  by  changing  his  position  contrary  to  orders;  for  neg- 
ligence presupposes  a  duty  of  taking  care,  and  this,  in  turui 
pseeupposes  knowledge,  or  its  legal  equivalent 

With  respect  to  that  danger,  the  plaintiff,  upon  the  facts 
found,  must  be  held  to  have  acted  as  any  reasonably  careful 
man  would  have  acted  under  the  same  circumstances.  In 
ehanging  his  position  contrary  to  orders,  he  voluntarily  took 
the  risk  of  all  perils  and  dangers  which  a  man  of  ordinary 
eare  in  his  place  ought  to  have  known  or  could  reasonably 
have  anticipated;  but  as  to  dangers  arising  through  the  de- 
frndant's  negligence  from  other  sources, — dangers  which  he 
was  not  bound  to  anticipate,  and  of  whose  existence  he  had 
no  knowledge, — he  took  no  risk,  and  assumed  no  duty  of 
taking  care.  It  was  the  duty  of  the  defendant,  on  the  facts 
found,  to  warn  the  plaintiff  against  the  danger  from  the  fall- 
ing walL 

Now,  the  act  or  omission  of  a  party  injured  which  amounts 
to  what  is  called  contributory  negligence  must  be  a  negligent 
act  <v  omission,  and  in  the  production  of  the  injury  it  must 
qperate  as  a  proximate  cause,  or  one  of  the  proximate  causes, 
and  not  merely  as  a  condition. 

In  the  case  at  bar  the  conduct  of  the  plaintiff,  as  we  have 
•een,  was,  with  respect  to  the  danger  from  the  falling  wall, 
noi  negligent  for  the  want  of  knowledge  or  its  equivalent  on 
the  part  of  the  plaintiff. 

Nor  was  his  conduct,  legally  considered|  a  cause  of  the  in- 
jury.   It  was  a  condition  rather. 
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If  b0  had  not  changed  hia  poaiUoo  he  might  not  haFe  beeo 
hurt  And  ao,  too^  if  ha  hadneyar  beenbom^or  hadremaiiiad 
at  home  on  the  day  of  the  injorji  it  woold  not  haW  happened; 
yet  no  one  would  claim  thai  hia  birth  <x  hia  not  remaining  at 
home  that  daj  can  in  any  juat  or  legal  aenae  be  deemed  a 
cause  of  the  injuxy* 

The  court  below  has  found  that  the  plaintiff 'b  fall  in  tiie 
position  in  which  he  atood  waa  due  to  the  giving  way  of  the 
waU,  and  that  moat  of  hia  injuries  were  occaaioned  by  the  falL 
Hia  poeition  tberai  upon  the  fficta  ibund,  can  no  more  be  con- 
sidered aa  m  cauae  of  the  injury,  than  it  eonld  be  in  a  eaae 
where  the  defendant,  in  doing  some  act  aaar  the  platform 
without  the  plaintiff 'a  knowledge,  had  negligently  knocked 
him  to  the  ground,  <x  had  negligently  hit  him  with  a  atone. 
Had  the  injury  been  occasioned  by  a  misstep  or  slip  from  the 
platform  by  the  careleasnesa  of  the  plaintiff  or  for  the  want 
of  a  railing,  the  causal  connection  between  the  change  of  posi* 
lion  and  the  injury  would,  l^^Uy  speaking,  be  quite  obyious; 
but  from  a  legal  point  of  view  no  aijK^  connection  exista  be- 
tween  the  change  of  position  and  the  giving  way  of  the  walL 

The  plaintiff  had  full  knowledge  of  and  waa  abundantly 
cautioned  againat  certain  particular  sources  of  peril  and  dan- 
ger, and  he  yoluntarily  neglected  the  warnings  and  took  the 
risk  of  those  perils  and  dangers.  He  was  injured  through  the 
negligence  of  the  defendant  from  an  entirely  different  source 
of  danger,  of  which  he  knew  and  could  know  nothing,  and 
of  whose  exiatence  it  waa  the  duty  of  the  defendant  to  warn 
him. 

Under  these  circumstances,  the  failure  or  neglect  to  heed 
the  warning  does  not  conatitute  contribntory  negligence:  Oroff 
Y.  ScoU,  66  Fa.  St.  345;  6  Am.  Sep.  871. 

In  the  case  cited,  certain  boys  had  been  warned  not  to  play 
at  a  certain  pointy  because  of  some  particular  and  obvioua 
dangers  existing  there.  They  failed  to  heed  the  warning,  and 
one  of  them,  playing  at  that  place,  was  killed.  Hia  deatb 
was  caused  by  the  negligence  of  another,  and  came  from  s 
source  of  danger  not  obyious,  and  antirely  diffurant  fiiom  any 
the  boys  had  been  warned  against. 

In  answering  the  argument  that  the  boy 'a  feilnre  to  heed  the 
warnings  waa  a  cause  of  his  deatli,  and  contribntory  negli* 
gence,  the  court  say:  "  But  because  he  waa  under  the  tram* 
way  in  the  passage  below  it  is  thought  be  ?raa  guilty  of 
contributory  negligence.     He  cottl^  w-^v  oe  guilty  of  n^^ 
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geooe  as  to  the  defendant  withoat  there  was  some  reason  to 
ezpeet  danger  and  a  duty  of  care  on  his  part  in  relation  to  it. 
lliere  was,  ordinarily » none.  He  had  a  right,  therefore,  to  sup- 
pose everything  secure  and  safely  managed  en  the  tramway; 
and  because  it  was  not,  he  was  killed.  Precisely  the  same 
aigament  could  have  been  used  if  the  boy  had  been  killed  in 
that  place  by  the  negligent  use  of  fire-arma  discharged  a 
hundred  yards  off.'' 

The  defendant  seems  to  claim,  however,  that  although  some 
of  the  plaintiff's  injm'ies  were  caused  by  falling  bricks,  yet 
most  of  them  were  caused  by  his  fall;  and  that  as  he  prob- 
ably would  not  have  fallen  had  he  remained  behind  the  rail* 
ing,  he  contributed  to  his  injury  by  placing  himself  where,  in 
caae  of  soch  accident,  there  was  nothing  to  prevent  his  &1L 

Whether  the  claim  that  he  would  probably  not  have  fallen 
had  he  remained  where  he  was  stationed  be  true  or  not  must 
forever  remain  matter  of  conjectnre.  But  if  its  troth  could  be 
demonstrated,  it  would  not,  as  we  have  seen,  change  the  rela* 
tion  of  the  plaintiff's  act  to  the  legal  cause  of  his  injury,  or 
make  that  act,  from  a  legal  stand-pointy  a  contributing  cause, 
when  it  was  hut  a  condition. 

And  if  the  claim  means  thai  the  plaintiff,  by  his  act,  in* 
creased  the  injury  merely,  then  if  this  were  true,  it  would  not 
be  such  contributory  negligence  as  would  defeat  the  action. 
To  have  that  effect,  it  must  be  an  act  or  omission  which  con- 
tributes to  the  happening  of  the  act  or  event  which  caused 
the  injury.  An  act  or  omission  that  merely  increases  or  adds 
to  the  extent  of  the  loss  or  injury  will  not  have  that  effect, 
though,  of  course,  it  may  afRsct  the  amount  of  damages  recov- 
ered in  a  given  case:  Gould  r.  MeKeimaj  80  Pa.  St.  297;  27 
Am.  Rep.  706;  SUlhi'M  v.  Central  Vt.  R.  R.  Co.,  54  Vt.  464; 
41  Am.  Rep.  855.  This  claim,  however,  on  the  facts  found, 
is  wholly  without  fimndation* 

The  plaintiff  is  entitled  to  judgment  in  his  fiivor  for  one 
thooeand  dollars,  and  the  superior  court  ia  so  advised* 


IfaHjenwB*  Dnunnov  09, — IWt  «a  Mtfen  far  B^gfigBsoe  may  be 
numtilBed,  ik  ibmI  apptar  Hmt  tiiera  «±h«ed  wmim  dirty  ad  tii«  part  of  ihe 
dalMidaiik  tovaida  tha  plaintiff  which  was  vnfnlfiUed:  fnuk  t.  Shotwelt,  41 
Miaa.  S6;  tfiAaifrff  t.  Bduer^  SO  OaL  SGS;  Oriwme  ▼.  MeMatiert,  40  Mmn. 
ISS;  12  Am.  8t.  Bap.  69S,  and  aota  700,  701;  Otnjf  t.  Bkmdiard  «te.  Ox.,  66 
Mich.  638;  11  Am.  St  Rep.  641,  and  note. 

OMrbibotort  NaouoKifOi;  What  CoNnrruTsa  —  Where  danger  ta 
kaowDy  and  caa  be  eaaily  aToided,  peril  Tolnntarily  and  onneoossarfly  aa- 
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ramed  maj  oonitttate  oontribiitoffy  BegUgenoe:  fTarrii  t.  TowtuHUp  </O0b» 
ton,  64  Mieh.  447;  8  Am.  8t  lUp.  64S;  and  note  860,  851;  Shdleif  r.  Atmiki, 
74  Tex.  809;  for  trerj  on*  it  required  to  ezeroifo  ordinary  oaroi  MiAmrl^ 
T.  Karuoi  <Xt^  eU.  B,  B,  Co.,  9S  Mo.  183.  The  abieiioe  of  mi  ezeroiM  of 
ordinary  oare  it  %  f noation  of  fact  for  tho  Jury:  Oarver  t«  Plank  Boad  Gbi,  8t 
M-ch.  618. 

CoNTBiBUTOST  NioLraEiiai — Pboxdiate  OAvn.  ^Oontrilmtoiy  m^ 
genoe  oannot  bo  iuToked  aa  a  defense  wnleaa  II  ii  a  proximate  eaaae:  JTorA 
Birmingham  eU.  B'p  Qk  r.  Calderwood,  80  Ala.  f47;  18  Am.  81  Bep.  106^ 
Dkkwn  T.  BaUUier,  183  Fa.  St  421;  10  Am.  St  Bep.  681^  aDd  note;  BmUk 
r.  Irvfin,  51  N.  J.  L.  507;  14  Am.  St  Bep.  609. 

Mastxb  ahv  Seetaxt — Bdks  AMxmvD  it  Sultaet.  —A  aarraol  al- 
tering the  aerrioe  of  hia  maator  assnmes  tho  riak  of  nidi  perils  as  arc  Inel- 
dent  to  tho  partioalar  employment  in  whieh  he  engages:  Buffm  ▼.  Hoffer,  08 
Mo.  420;  /ZridfcT.  FlkUeUi.  B.B.Oo.,ei  Mioh.  682;  Both  t.  Northern  P.  L. 
Co,,  18  Or.  206;  Bmmmd  v.  Dikoortk,  131  Pa.  St  500;  17  Am.  St  Bop.  8S7, 
and  note.  A  servant  volnntarily  undertaking  tho  fiak  of  an  olmons  daDg« 
cannot  reooror  for  injnriea  oecaaioned  therefrom,  OTon  though  he  ezereiaed 
due  oaro:  JfeUor  t.  Merchant^  Mfg.  Oo.,  150  Maaa.  862;  CoaX  Bum  Oo.  t. 
/onef,  127  HL  870.  Tho  aerrant  mnat  use  ordinary  oare  to  avoid  injaiyt 
Penntghomia  Obi  t.  0"8haughne99g,  122  Ind.  689;  Okmgk  t.  Hqfmcm,  132  Pa. 
St  626;  19  Am.  St  Bep.  620^  and  note.  But  if  tho  master  haa,  by  hia  owm 
act,  thrown  the  aervant  off  hia  gaard^  indnoing  him  to  believe  tiiaA  no 
vigilanoe  is  required,  then  tho  want  of  vigilanee  on  the  part  of  the  servoDt  will 
not  bar  arooovery  for  injuries  sustained:  Kkmeg  v.  FolherU,  78  MidL  688. 

Daeobbous  Maohxebet — BiBKS.  —  The  danger  reoulting  from  negligoaoo 
Is  not  one  of  tho  ordinary  liaks  of  operating  daogoroBS  maohinoiyt  Bromm  ▼• 
SmUhoM^  71  XsB.  4781 


Stavtov  v.  Nbw  Yobk  and  Bastbbv  Bailwat 

Company. 

im  OomraonooT,  91] 

VomEAL  DAMAeas  Meae  No  Damaobs  ax  Ajuu  —  They  sadsl  only  la 

nam^  and  not  in  amonnti  and  should  only  be  awarded  whore  tiioro  has 
been  a  breaoh  of  oontraot^  and  no  aotnal  damages  whatovor  have  bosa 
or  ean  be  shown. 
DAXAQBa  voB  Bbeaob  oe  OoEiBAor.  —  One  who  violates  hia  oontraot  with 
another  is  liable  for  all  tho  diroot  and  prozimato  damages  whieh  rssnlt 
from  soeh  violatioii,  and  tho  party  who  is  prevented  from  performing  hia 
oontraot  by  sneh  violation  is  entitled  to  recover  the  value  thereof. 

00BFOBATIOE8— OOBTBAOT    ET    PBOMOTBBS  —  BATmOATIOE.  — -  A   OOntiaol 

made  by  the  promoters  of  a  oorporation  to  aid  tho  inohoate  oorpora- 
tion,  aa  a  reaaonable  meana  for  canylug  out  ite  anthoriaed  purpoaea^ 
and  afterwarda  ratified  by  the  oorporation,  makea  it  liable  for  oveiy* 
thing  whioh  haa  been  done  under  the  oontraot  So  oh  ratification  relatea 
baek  te  the  ezeention  of  the  oontraot^  and  ronden  it  obligatoty  from  tho 
ontaet 

OOBrOBATIONS  —  CONTBAOT   ET    PbOMOTBBII  —  BATinOATXOM.  —  A  OOipOffa- 

tion  haa  power,  when  organised,  to  ratify  a  contract  made  by  ite  pro* 


I 


Jttljr,  1890.]    BTAirroN  v.  New  Yobk  stc.  Railway  Ca     111 


wten  il  ii  on*  within  th«  piupoMt  for  wbleh  the  corporation 

orgnnisBd,  and  ii  a  reaaonabla  moons  of  oorxylng  ont  thooo  pnrpoooi^ 

and  tlio  ratifloation  makoo  tlio  oontraot  in  all  roopooto  what  it  woald 

haro  boon  if  tho  roqninto  powor  had  oziotod  whon  it  wao  ontorod  into; 

oan  tho  oorporation  in  raoh  oaao  tako  adrantofo  of  iti  own  aoti  or 

liofliono  to  ooeapo  liability  on  tho  oontraot 

OoarnACXB^  Pabol  Etidxhoi  to  Yabt.  —  Whoro  a  oontraot  ia  in  writ* 

iag»  and  ipoeiany  ozompti  ono  of  tho  partioo  from  tho  porformanoo  of 

nortain  dntioii  parol  ovidenoo  io  inadminiblo  to  ihow  a  parol  aicroomont 

faoonoittont  with  tho  written  onow 

8.  Tiaeedy  and  J.  S.  Seymour^  for  the  appellant 
/•  B.  Hvrlbutt^  for  the  appellees. 

Ahdrews,  C.  J.  The  New  York  and  Eastern  Raflwaj  Com- 
pany was  a  railroad  corporation  organized  under  the  general 
railroad  ]aw  of  this  state  for  the  purpose  of  building  and 
operating  a  railroad  from  the  western  line  of  the  state,  in  the 
town  of  Greenwich  to  the  town  of  New  Haven,  a  distance  of 
forty-six  miles,  and  included  a  bridge  across  the  Housatonie 
River. 

At  the  March  term,  1876,  of  the  superior  court  in  Fairfield 
County,  upon  the  application  of  Daniel  N.  Stanton  and  otherSi 
Levi  Warner,  Esq.,  was  duly  appointed  receiver  of  all  the  prop- 
erty and  assets  of  this  corporation.  Mr.  Warner  accepted  the 
trusty  and  gave  bond  as  required  by  the  decree  of  the  court  At 
the  same  term  of  the  court  it  was  ordered  that  all  persons  hav* 
ing  olaims  against  the  corporation  should  present  them  to  the 
receiver  within  ninety  days  after  the  publication  of  the  order. 
Among  otherSi  Henry  Hungerford  of  Norwalk  presented  to 
the  receiver  in  due  time  a  claim  against  the  corporation, 
Amounting  to  two  hundred  thousand  dollars.  At  a  later  term 
of  the  court  such  proceedings  were  had  that  Julius  B.  Curtis, 
Esq.,  was  appointed  a  committee  of  the  court  to  examine  and 
adjust  all  the  claims  so  presented  to  the  receiver  and  not  al- 
lowed by  him,  and  to  make  report  to  the  court  of  his  doings 
in  the  premises.  Mr.  Hungerford  appeared  before  the  com- 
mittee, and  offered  testimony  in  support  of  his  claim.  Various 
proceedings  were  had  in  court  and  before  the  committee  from 
time  to  time,  and  the  committee  returned  his  completed  re- 
port to  the  court  in  June,  1889.  Thereupon  Mr.  Hungerford 
came  into  court  and  remonstrated  against  its  acceptance.  The 
court  overruled  the  remonstrance,  accepted  the  report,  and 
rendered  judgment  pursuant  thereto.  Mr.  Hungerford  now 
brings  the  case  to  this  court  by  appeal.     For  a  clear  under- 


113  BrABTom  v,  Niw  York  no.  Railway  Ca      [Com^ 

standing  of  the  qnecrtioni  nami  by  the  appeal,  a  tomewhat 
more  extended  statement  is  required. 

On  the  twelfth  day  of  Septemberi  1873,  Henry  Hungerford 
entered  into  a  eontraot  with  Samuel  E.  Olmstead,  William 
C.  Street,  William  T.  Minor,  and  Hmry  R.  Parroll,  as  fol- 
lows: — 

**  Whereas,  the  New  York  and  Eastern  Railway  Company 
are  desirous  of  procuring  lands  for  the  right  of  way,  for  depots 
side-tracks,  gravel-pits,  and  other  necessary  purposes  for  their 
railroad,  as  called  for  by  the  terms  of  the  contract  between 
said  railway  company  and  D.  N.  Stanton  and  A.  P.  Balch, 
and  within  the  limits  herein  provided, — the  assent  of  the  said 
Stanton  and  Balch  in  writing  having  been  obtained  thereto, — 
from  the  line  of  the  state  of  New  York  to  the  western  line  of 
the  city  of  New  Haven,  and  from  Stratford  to  Derby; 

**  Now,  therefore,  for  that  purpose,  the  following  memoran. 
dum  of  agreement  is  this  day  entered  into,  by  and  between 
Samuel  S.  Olmstead,  William  C.  Street,  William  T.  Minor, 
and  Henry  R.  Parrott,  a  committee  of  the  directors  of  the  said 
railway  company  duly  authorized  thereto,  the  party  of  the 
first  part,  and  Henry  Hungerford  of  Norwalk,  Connecticut, 
party  of  the  second  part :  — 

^*  The  party  of  the  first  part,  for  all  the  lands  necessary  for 
the  above  purposes,  on  the  line  of  their  said  railroad  between 
the  western  line  of  the  state  of  Connecticut,  in  the  town  of 
Greenwich,  and  the  western  line  of  the  city  of  New  Haven, 
and  for  all  expenses  for  procuring  the  same  except  engineer- 
ing, which  shall  be  paid  by  the  party  of  the  first  part,  agrees 
to  give  the  party  of  the  second  part  five  hundred  thousand 
dollars  of  the  capital  stock  of  the  said  railway  company,  fully 
paid  up. 

"  The  said  party  of  the  second  part  Tvill  at  once,  as  soon  as 
the  engineer  has  located  any  part  of  the  line  of  said  railroad, 
proceed  to  purchase  and  procure  all  such  necessary  lands  on 
said  line  at  his  own  charge  and  expense,  and  within  a  reason- 
able time,  and  as  fast  as  required  by  said  company,  will  cause 
such  lands  to  be  conveyed  to  said  railway  company,  or  to  be 
taken  under  the  statute  laws  of  the  state,  that  said  company 
may  enter  thereon  and  construct  their  road. 

''The  engineer  shall  lay  out  such  additional  lines  as  may 
be  indicated  and  required  by  said  party  of  the  second  part,  sub- 
ject to  the  approval  of  the  said  company,  and  of  the  said  Stan- 
ton and  Balch,  to  enable  him  to  make  the  most  advantageous 
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iarma  in  pvduuiiig  B«id  landB  Sat  tha  bmlding  of  the  Mud 
road  on  the  most  feaBiUeanddiioot  lontOias  provided  by  Mdd 
oonkaoL 

"It  i«  mnkially  agwd  and  nadantood  that  tha  partj  of 
tlia  aooond  part  ahall  ooounenoa  at  onoa  to  proooro  aaid  lands 
on  aach  portions  of  aaid  route  as  may  be  required  by  tha  party 
of  the  first  pari,  and  loeated  by  aaid  engineer,  and  as  soon  as 
and  when  he  shall  causa  to  be  conveyed  to  said  company,  or 
ahall  procure  under  the  atatute  the  said  lands  or  any  portion 
thereof  then  tha  party  of  tha  first  part  shall  pay  to  the  party 
of  the  second  part  or  assigns,  according  to  said  engineer's  esti- 
mate per  mile  lor  the  property  cooveyed,  eompared  with  his 
gross  estimate^  in  relative  proportioD  to  the  sum  of  five  hua« 
died  thousand  dollars;  and  whan  all  of  aaid  lands  are  ao  con- 
voyed and  {HTOcured,  than  the  remaining  portion,  if  any,  of  said 
five  hundred  thousand  dollars  capital  atock,  fully  paid  up, 
ahall  be  paid  to  the  party  of  the  aecond  part  or  assigns.  If 
■aid  fiye  hundred  thouaand  dollars  of  capital  atock  ahall  be 
inaufficient  to  pnrchaae  and  proeam  said  landa,  then  any  ad* 
ditional  amount  to  be  used  fi>r  aoch  purpose  shall  be  a  matter 
of  further  agreement. 

^Nothing  in  this  agreement  shall  be  so  oonstmed  as  to  hold 
tha  said  party  of  the  aecond  part  liable  in  any  way  tor  pro* 
curing  charters  tor  drawbridgea  over  navigaUe  waters. 

^  It  is  further  mutually  agreed  between  the  parties  hereto 
that  if  any  portion  of  the  said  right  of  way  between  the  afore- 
aaid  boundariea  shall  not  be  taken  by  said  company,  then  so 
moch  of  said  five  hundred  thousand  dollars  as  dudl  be  a  fair 
relative  proportion  of  the  estimated  cost  cf  said  right  of  way, 
depot-grounds,  etcu,  not  taken,  shall  be  withheld  by  the  par^ 
of  the  first  part  in  the  final  aetUement  between  the  parties 
hereto;  and  the  party  of  the  second  part  shall  have  no  elaim 
cf  any  kind  against  aaid  company  tor  time  or  expenaea  in  so 
purchasing  or  procuring  aaid  right  of  way,  and  that  no  part  of 
aaid  five  hundred  thousand  doUara  of  stock  or  its  proceeds 
shall  be  used  to  pay  for  such  time  or  eaqmses,  except  any 
balance  that  may  be  left  after  purchasing  and  procuring  said 


**  In  caaeany  diaapoenient  ahould  arias  between  aaid  partiea 
hflwto  in  regard  to  any  matter  provided  lor,  or  pertaining  to 
thia  memorandum  of  agreemont,  suah  fisagreement  or  difiei^ 
enoe  ahall  be  aubmitted  to  tha  arbitration  of  three  disintereeted 
peraonsi  oithar  agreed  on  by  the  partiea  or  one  appointed  by 
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each  party;  and  the  deeiaion  of  auch  arbitratora  ahall  be  flnal 
and  coDclusive  on  the  parttea  to  thia  agreement. 

^  In  witneas  whereof  the  partiea  hereto  by  their  own  proper 
handa  and  seale  haye  aigned  thia  memorandom  agreement, 
ihia  twelfth  day  of  September,  one  thonaand  eight  hundred  and 
■eventy-three.  ^  8.  B.  Olmstbad.  [l.  a.] 

'^Wm.  C.  Stbbr.  [u  a.] 

*<  H.  B.  Pabbor.  [L.a.] 

*"  Wk.  T.  MmoB.  [ua.] 

''Hbhbt  Huhqxbvqbb."    [l.  a.] 

At  that  time  there  waa  no  legally  inoorporated  New  York 
and  Baatem  Bailway  (Company.  There  waa  a  Tolnntary  aasod- 
ation  of  individnak  calling  itself  by  that  name  and  which  waa 
the  preliminary  organisation  formed  for  the  porpose  of  pro- 
moting and  procuring  the  complete  incorporation  of  the  com- 
pany. Of  thia  Toluntary  asaociation  the  Meaara.  Olmatead, 
Street,  Minor,  and  Parrott  were  the  officera  and  direotora.  Mr. 
Hungerford  commenced  at  once  the  performance  of  the  con- 
tract on  hia  part,  and  obtained  contracta  from  many  of  the 
owners  of  land  along  the  line  of  the  proposed  railroad,  and  ex- 
pended in  auch  work,  aa  he  claimed,  much  time  and  a  large 
amount  of  money.  On  the  tenth  day  of  February,  1874,  the 
company  became  duly  and  legally  inoorporated  by  filing  with 
the  secretary  of  the  state  ita  articles  of  incorporation  aa  pn>> 
vided  by  the  statute.  Mr.  Olmstead  was  made  the  president 
of  the  corporation,  aa  he  had  been  of  the  preliminary  organ- 
iaation,  and  Meaars.  Street,  Minor,  and  Parrott  were  made  direo- 
tora. On  the  twenty-seyenth  day  of  April,  1874,  the  corporation, 
by  a  duly  authorised  committee  of  its  directors,  consisting  of  the 
Messrs.  Olmstead,  Street,  Minor,  and  Parrott,  ratified  and  de- 
clared in  writing  the  contract  of  the  twelfth  day  of  September, 
1878  (except  that  part  that  had  reference  to  the  line  of  road 
between  the  towna  of  Stratford  and  Derby)  to  be  a  binding 
contract  between  Mr.  Hungerford  and  the  corporation.  The 
ratification  waa  annexed  to  the  contract,  and  ia  aa  follows:  — 

''The  New  York  and  Bastem  Bailway  Company  haying 
been,  since  the  execution  of  the  foregoing  contract,  duly  and 
legally  crganiied,  and  the  committee  named  hwrin  haying 
been  appointed  by  the  direotora  of  aaid  company,  and  duly 
authorised  to  make  thia  agreement,  it  ia  hereby  agreed,  by 
and  between  the  said  committee  and  said  Henry  Hungerfiird, 
that  the  foregoing  contract  ia  ratified,  and  declared  to  be  a 
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tundkig  €ontrmct  upon  the  parties,  except  bb  to  that  part  of 
the  same  which  proyidea  lor  the  procuring  of  land  for  the 
right  of  way  from  Stratford  to  Derby,  which  ia  not  to  be  pio* 
eared  by  said  Hongerford.  The  amount,  for  that  reason,  to 
bo  dednoted  bam  the  compensation  of  five  hundred  thonsand 
dollara,  in.  the  paid-up  capital  stock  of  said  company,  to  be 
paid  to  faid  Hungerford  or  his  assigns,  is  to  be  a  matter  of 
ftirther  negotiation  and  settiement  between  the  parties;  and  if 
they  cannot  agree,  it  is  to  be  fixed  upon  in  the  same  manner 
MB  agreed  in  said  contract  for  the  settiement  of  any  differenoee 
or  disagreements  that  niay  arise  between  the  parties.'* 

The  corporation  preferred  its  petition  to  the  general  assem- 
bly at  the  May  session,  1874,  praying  for  liberty  to  erect  a 
railroad  bridge  across  the  Housatonic  River  as  a  part  of  its 
line,  but  the  petition  was  dismissed,  and  liberty  to  build  the 
bridge  was  denied. 

After  the  company  became  duly  incorporated,  Mr.  Hunger- 
ford  continued  in  the  business  of  procuring  contracts  from 
other  owners  of  land,  and  renewals  of  those  contracts  which 
had  been  preriously  made;  and  he  claimed  that  he  had  ob* 
tained  the  right  of  way  for  more  than  fifteen  miles  of  the  dis- 
tance of  the  line  in  such  way  that  it  was  ready  to  be  conveyed 
to  the  corporation.  He  claimed  to  have  proved  that  in  and 
about  the  obtaining  of  these  contracts  he  spent  more  than 
seven  months  in  actual  days'  work,  with  an  assistant  for  the 
whole  time,  and  paid  out  more  than  six  thousand  dollars  in 
caah  in  the  necessary  disbursements  of  the  work;  and  that  by 
rsftacm  of  the  acts  and  omissions  of  the  company  he  was  pre- 
vented from  engaging  in  any  other  business  or  occupation 
from  the  date  of  the  contract  until  February  10,  1876.  He 
daimed  also  that  it  would  not  have  cost  him  more  than  one 
hundred  thousand  dollars  to  have  procured  the  entire  right  of 
way  oalled  for  by  the  eontraci  For  the  purposes  of  the  pres- 
ent discussion,  it  must  be  taken  that  the  several  claims  were 
proved,  and  are  true,  as  they  are  admitted  by  the  demurrers 
to  the  reoionstrance. 

At  the  hearing  before  the  committee,  Mr.  Hungerford  claimed 
that,  upon  the  fkcts  of  the  case,  he  was  entitied  to  damages. 
1.  That  for  bieaoh  of  contract^  by  reason  of  the  acts  and  omis- 
sione  of  the  corporation,  there  should  be  allowed  to  him  as 
damagee  a  som  equal  to  the  par  value  in  money  of  the  five 
hundred  thousand  dollars  of  caintal  stock  of  the  corporation, 
less  the  sums  it  would  have  cost  him  to  procure  the  right  of 
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way;  or  2.  That  there  ehoald  be  awarded  to  him  each  a  pro- 
portionate  part  of  the  par  valiie,  in  monej,  of  the  Are  handrod 
thousand  dollars  of  capital  etook,  lees  the  oest  of  porbhaeiiig, 
ae  the  part  of  the  line  which  he  had  prooond  hereto  the  whole 
Hne;  or  8.  That  there  should  be  awaidod  to  him  a  enm  equal 
to  the  fair  valae  of  the  services  and  work  he  and  those  under 
him  had  performed,  and  also  a  sum  equal  to  all  ttw  money 
he  had  disbursed,  and  such  further  substantial  damages  as 
he  was  legally  and  equitably  entitled  to  for  the  breach  of  the 
contract.  The  committee  overruled  each  of  these  olaimSi  and 
refused  to  allow  any  substantial  damages  as  claimed  by  Mr, 
Hungerford,  and  allowed  nominal  damages  only.  Hie  ruling 
and  decision  of  the  committee  on  these  claims  is  the  foiurih 
ground  of  remonstrance.  A  demurrer  to  this  ground  of  re- 
monstrance was  sustained.  This  is  assigned  far  error  in  the 
reasons  of  appeal,  and  presents  the  main  question  in  the  case. 

Nominal  damages  mean  no  damage  at  all.  They  exist  only 
in  name,  and  not  in  amount.  In  the  quaint  language  of  an 
(Ad  writer,  they  are  *'  a  mere  peg  to  hang  costs  on.**  They  are 
such  as  are  to  be  awarded  in  a  case  where  there  has  been  a 
breach  of  a  contract  and  no  actual  damages  whatever  have 
been  or  can  be  shown.  The  facts  in  connection  mth  the  claim 
of  Mr.  Hungerford,  as  found  or  as  admitted  by  the  pleadings, 
are  such  as,  under  most  circumstances,  would  seem  to  require 
that  more  than  nominal  damages  should  be  allowed.  They 
show  that  Mr.  Hungerford  was  ready  and  willing  at  all  times, 
and  able,  to  perform  the  contract  folly  on  his  part,  and  that 
he  would  have  done  so  except  that  he  was  prevented  from  so 
doing,  and  so  was  prevented  from  earning  the  whole  sum  of 
five  hundred  thousand  dollars  in  the  fully  paidnip  capita! 
stock  of  the  corporation,  by  the  acts  and  omissions  and  inabil- 
ity of  the  company. 

It  is  a  general  rule  of  law  that  one  who  violates  his  contract 
with  another  is  liable  for  all  the  direct  and  proximate  damages 
which  result  from  such  violation.  It  is  a  rule  so  obviously 
just  and  so  well  established  by  authority  that  it  ought  not  to 
be  called  in  question.  It  is  also  a  rule  of  law  that  '^in  all 
cases  of  prevention  of  performance,  where  ttie  plaintiff  has 
been  deprived  by  the  defendant  of  the  benefit  of  the  contract, 
the  plaintiff  is  entitled  to  recover  what  he  has  lost  by  the  act 
of  the  defendant '':  Addison  on  Contracts,  8S1.  See  also 
Chitty  on  Contracts,  11th  ed.,  1828,  note  h;  1  Bedgwick  on 
Damages,  7th  ed.,  473.    In  Welli  v.  Abernethy^  6  Conn.  S27p 
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«U0  •osH  kUl  dava  tiM  iMM  mk.  JadftHdaMi^iagttlQg 
tli*  opiuoB^ flttd:  "If  th*  puljoiiiita  to  do  whit  ha  itipiH 
lated,  ii  ■  jut|  M  a  iMtoaabk  nbitlta^  that  1m  dMald  fij 
tka  preeiM  Tftlae  of  tho  UuDg  he  oomtnotad  to  do»  •  •  •  »  Whea 
a  oontraoi  haa  beam  violatad,  Ao  tomptmatiwi  of  the  parlj 
complainiDg  of  the  yiolatioD  should  bo  the  wlaa  of  the  ooft- 
tvmok  He  haa  been  deprived  of  hie  oootnot,  and  ha  ahoald 
haw  in  lienthareof  ite  yaloe":  VUmoa  ¥*  Whid^r  amd  WU^ 
aaa  i//^  Cf^,  101  N.  Y.  211;  6iAm.Bep67e. 

In  Toyfbr  ▼.  BnuU^y,  89  N.  Y.  12B,  100  Am.  Dea  415^  Ja^ 
Woodrufl;  in  tho  deciaion,  eaid:  ^^Tha  oolj  nila  that  will  do 
jnatioe  to  the  partiea  i%  thai  Ae  fdaintiff  ie  entitled  to  the 
Talno  of  hie  eentraoL   Hewae  entitled  to  ite  perlbrmance;  it  ie 
farokeo;  he  ie  depriiped  of  his  adveatuxa;  whaiwae  tbie  oppor- 
tvaitj  which  the  oontract  had  appafentlj  secured  to  him 
vofthf    To  reap  the  benefit  of  it,  ha  most  incur  expense,  sub- 
Bttit  to  labor,  and  the  aj^opriation  of  his  stock.    His  dam- 
ages are  what  he  has  lost  by  being  deprived  of  his  chance  of 
profit''    Sea  also  Brook$  v*  HvUard^  8  Conn.  58;  8  Am.  Dea 
164;  DaaiMs  v.  Uoafidi,  10  Allen,  138;  CkambcrUn  y.  fieott, 
88  Vt.  80;  8UWM  y.  L^ord,  7  N.  H.  860,  365;  MiichM  y. 
6ik,  12N.  H.  896;  SmO/^y.  Saulfc,  2  Johns.  286,  243;  8  Am. 
Dee.  410;  GletMoa  y.  PiwMy^  6  Cow.  162;  Planck  v.  CaVb^m^ 
5  Car.  A  P.  68;  JneUoU  y.  W»Ut%k  Coff^^  Planiation  Co^  17 
Com.  B.,  M.  8.,  73&    Many  oiber  authorities  are  cited  in  the 
uotse  to  Cutter  y.  Powell,  2  Smith's  Lead.  Caa,  7th  ed.,  68. 

The  committee,  in  one  part  of  his  report,  sajs:  ^  I  do  not 

fiwl  thai  from  the  twenty-eeventh  day  of  April,  1874  (the  date 

<rf  the  ratification),  the  said  Hnngeribrd  suffered  any  spedal 

lose  or  damage  from  the  acts,  omissions,  and  inability  of  said 

corporation;  and  ae  ha  makes  no  special  daim  for  damages 

from  the  time  of  the  ratifiostion  of  the  contract  until  the  Csil- 

me  of  said  eorporation  to  obtain  a  grant  to  build  said  bridge, 

ctvhieh  time  it  beeame  apparent  that  the  company  could  not. 

carry  into  eflfaot  the  proyisions  of  their  contract  with  him,  I 

iad  that  he  necessarily  suffered  but  little  loss  or  damage  after 

that  time^  and  tharefure  find  that  he  is  entitled  to  nominal 

damages.''    In  another  place  he  says:  ^I  do  not  find  said 

latifieatian  of  said  oontract  io  terms  to  be  a  ratification  of  the 

aiis  and  doings  of  Mr.  Hungerford  in  procuring  said  contracts 

fiem  indiyiduala  for  the  right  of  way,  nor  do  I  find  that  the 

New  York  and  Eastern  Railway  Company  eyer  ratified  said 

eostraets  in  any  other  manner.''    It  is  evident  from  these  ex- 
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tracts  from  hiB  report  that  the  learned  committee  was  of  tfaa 
opinion  that  in  estimating  damages  no  regard  whateyer  mm 
to  be  paid  to  the  contracts  which  Mr.  Hangerford  had  obtained 
prior  to  the  ratification  by  the  corporation  of  its  contract  with 
him.  In  this  respect,  we  think  he  iiEdled  to  give  the  fall  and 
proper  eflfect  to  the  ratification. 

The  corporation^-by  it  ratification  of  the  contract  preyionsly 
made  by  it  promoters,  became  liable  for  eyerything  that  had 
been  done  pursuant  to  it.  That  contract  was  made  by  the 
promoters  to  aid  the  inchoate  corporation,  and  it  was  a  rea- 
sonable means  for  the  carrying  out  of  the  authorised  purposes 
of  the  company.  It  required  Mr.  Hungerford  to  commence  at 
once  to  procure  land.  He  did  so  commence,  using  forms  of 
contracts  provided  by  Mr.  Olmstead,  the  president.  The 
directors  acted  with  fbll  knowledge  of  all  the  facts,  and  with 
such  knowledge  they  '^ratified''  the  contract  That  word 
itself  means  the  adoption  of  a  preyiouely  formed  oontract 
Ratification  relates  back  to  the  execution  of  the  contract^  and 
renders  it  obligatory  from  the  outset  By  the  nature  of  the 
act  the  party  ratifying  becomes  a  party  to  the  contract,  and  is, 
on  the  one  hand,  entitled  to  all  its  benefits,  and  on  the  other, 
is  bound  by  its  terms:  Edwardt  y.  Orand  Junction  Ry  Co^  1 
Mylne  db  C.  650,  672;  Negley  y.  Und9ay,  67  Pa.  St  217;  5 
Am.  Rep.  427  (Sharswood,  J.);  Anderson's  Law  Diet,  «« 
verbum;  Low  y.  Connecticut  and  Ptusumprie  Riven  JZ.  22.  Cc, 
46  N.  H.  870;  Stanley  y.  Chester  and  Birkenhead  IPy  Co.,  8 
Mylne  db  C.  778.  A  corporation  has  power,  when  fully  organ- 
ised, to  ratify  a  contract  made  by  its  promoters,  when  it  iscme 
within  the  purposes  for  which  the  corporation  was  organired 
and  appears  to  be  a  reasonable  means  for  the  carrying  oat  of 
those  purposes:  Morawets  on  Corporations,  549;  Touche  y. 
Metropolitan  Warehousing  Co.,  L.  R.  6  Ch.  App.  671.  And  the 
ratification  makes  the  contract  in  all  respects  what  it  would 
haye  been  if  the  requisite  power  had  existed  when  it  was  en- 
tered into:  Whitney  y.  Wymqji,  101  U.  S.  897;  Angell  and 
Ames  on  Corporations,  sec.  804;  Churchy.  Sterling^  16  Conn. 
888;  Fleckner  y.  Bank  of  U.  5.,  8  Wheat  868  (Story,  J.). 

The  fifth  ground  of  remonstrance  states  that  for  the  pur- 
pose of  showing  that  Mr.  Hungerford  was  entitled  to  no  dam- 
age, eyen  if  the  contract  had  been  broken  by  the  company, 
the  company  introduced  Mr.  H.  R.  Parrott,  one  of  its  directors 
and  its  secretary,  as  a  witness,  of  whom  it  asked:  **  Was  it 
practicable  or  possible  to  obtain  subscriptions  for  the  road 
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afkar  tbe  l^^lattm  lefmed  to  giTa  joa  a  obarter  iir  Am 
bridge? **  To  this  qoeation  Mr.  Pairotk  answered:  ''It  was 
utterly  impoerible  to  get  subeoriptiona  to  stoek  or  to  raise 
money  to  bnild  the  road.**  This  question  and  answer  were 
admitted  against  the  objection  of  Mr.  Hnngerford*  The  bear* 
ing  and  effect  of  this  testimony  is  made  elear  by  that  portion 
of  the  committee's  report  where  he  finds,  ''that  said  company 
did  not  •  .  •  •  cause  their  road  to  be  laid  oat  and  accepted  by 
the  railroad  commissioners;  that  they  did  not  lay  out  and  ex- 
pend a  saffident  snm  as  required  by  statute  to  enable  them 
to  continue  their  corporate  existence;  and  that  they  snffered 
their  corporate  righte  to  expire,  in  consequence  thereof^  on  the 
tenth  day  of  February,  187K.  Nor  did  they  Issne  any  stock 
oortificates,  although  a  small  portion  of  stock  had  been  snb- 
acribed  for  by  individuals,  which  stock  has  nerer  had  any 
market  yalue,  and  no  value  whateTcr  except  as  asseto  in  the 
hands  of  the  receiver  to  pay  the  past  liabilities  of  said  rail- 
road company.** 

We  think  tiie  admission  of  this  evidence  was  error.  It  was 
allowing  the  corporation  to  toke  advantage  of  ite  own  acta  and 
omissions,  to  escape  liability  on  ite  own  contract  The  sUtnto 
under  which  the  corporation  was  organised  required  that  be- 
fore the  certificate  of  ite  organisation  was  filed  there  must  be 
5ena  fide  subscriptions  to  ite  stock,  of  at  least  five  thousand 
dollars  for  each  mile  of  ite  proposed  line,  — in  this  instence 
forty-six  miles,  —  so  that  this  railroad  corporation  must  have 
had  at  least  two  hundred  and  thirty  thousand  doUars  of 
hana  fide  subscriptions  to  ite  capitid  stock  for  which  it 
could  have  issued  certificates,  and  which  must  have  been 
worth  their  full  taob  value.  How  much  more  stock  had  been 
subscribed  for  by  individuals  does  not  appear.  That  no  stock 
was  issued  was  because  the  corporation  dedded  not  to  issue 
any,  and  that  is  the  best  possible  reason  why  it  never  had 
any  market  value.  As  none  was  issued,  clearly  it  could  never 
have  had  any  market  value,  and  no  value  whatever  except  as 
assets  in  the  hands  of  the  receiver  to  pay  the  past  liabilities 
of  the  corporation. 

The  corporation  was  organised  for  the  purpose  of  building 
and  operating  a  railroad  from  Greenwich  to  New  Haven, — 
presumably  for  the  profit  of  ite  corporators  and  promoters. 
It  may  be  conceded  that  the  success  of  the  scheme  depended 
largely  upon  obtaining  permission  to  bridge  the  Housatonic 
Biver.    It  may  be  grauted  further  that,  having  failed  to  ob- 
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Uin  mdtk  peniuBsiony  th«  directoTS  aeted  lyrodeotly,  bo  far  m 
ibeir  •nterpriae  wa«  ooacerned,  in  pennittiDg  their  corporate 
eziatence  to  expire.  Bat  neither  of  these  oonsiderationa  could 
abeolye  the  oorporation  from  its  contract  It  had  stipulated 
with  Mr.  Hongerford  to  pay  him  five  hundred  thousand  dol- 
lars in  the  fiilly  paid  up  shares  of  its  capital  stock.  It  could 
not»  without  Tiolating  that  contract,  permit  its  corporate  ex- 
istence to  expire,  or  omit  to  issue  ita  stock*  The  permitting 
itself  to  become  disabled  from  performing  the  contract  on  its 
part  was  a  violation  of  the  agreement  with  Mr.  Hungerford. 
When  a  party  enters  into  an  agreement  which  can  only  take 
effect  by  the  continuance  of  a  certain  existing  state  of  things, 
there  is  an  implied  engagement  on  his  part  that  he  will  not, 
by  any  act  or  omission  of  his  own,  do  anything  to  put  an  end 
to  that  state  of  circumstances  under  which  alone  the  agree- 
ment can  be  operative:  Stirling  v.  ifaitkind,  6  Best  A  S.  840. 
The  case  of  Inehbald  v.  Wutem  Coffee  Plantation  Co^  17  Com. 
B.,  N.  S.,  788,  is  clearly  in  point  The  plaintiff  was  a  broker, 
and  sued  to  recover  the  sum  of  four  hundred  pounds  sterling. 
The  defendant  was  a  stock  company  formed  to  carry  on  the 
business  of  raising  coffee,  tea,  and  cinchona,  and  had  entered 
into  negotiationa  with  one  Lascelles  to  purchase  of  him  a 
plantation  In  the  Eaat  Indies  on  which  to  carry  on  the  busi- 
ness. The  defendant  then  agreed  with  the  plaintiff  to  pay 
him  one  hundred  pounds  down  and  four  hundred  pounds 
afterwards,  when  all  the  shares  of  the  defendant  should  be 
placed;  and  in  consideration  thereof,  the  plaintiff  undertook 
to  place  all  the  shares  of  its  stock.  The  plaintiff  procured 
some  shares  to  be  subscribed  for,  but  before  he  had  procured 
the  whole,  Mr.  Lascelles  refused  to  convey  the  plantation  to 
the  defendant  Thereupon  the  defendant's  directors  decided 
to  abandon  the  enterprise,  wound  up  the  corporation,  and  re- 
turned to  the  stockholders  who  had  subscribed  the  deposits 
they  had  paid.  It  was  held  that  although  the  scheme  of  the 
defendant  waa  rendered  impracticable  by  the  refusal  of  Mr. 
Lascellea  to  convey  the  plantation,  yet  as  the  winding  up  of 
the  corporation  was  the  voluntary  act  of  the  defendant,  and 
as  thereby  they  had  prevented  the  plaintiff  from  earning  the 
whole  four  hundred  pounds,  they  were  liable  to  him  for  that 
amount,  less  the  risk  he  had;  and  the  court  assessed  the 
damages  at  two  hundred  pounds.  Bee  also  2  Parsons  on  Con* 
tracts,  6th  ed.,  523;  Cbitty  on  Contracts,  11th  ed.,  89,  1059; 
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PlmmOs  w.  OoOun^  5  Car.  Jt  P.  58;  Melrdyv  y.  BdeheTf  14 
OoiD.  Bw,  N.  S.|  668» 

The  BTxfli  ground  of  mmonslranee  ifl,  that  '^on  the  heai^ 
ing,  said  oompaojr,  for  the  purpose  of  showing  that  the  per- 
fbrinaDoe  of  said  Hangerford'a  contract  depended  upon  said 
ooiDpaoy'e  obtaiimig  the  right  to  bridge  the  Houeatonio  RiYer, 
and  that  in  the  erent  of  a  failore  to  obtain  such  right  said 
contract  was  to  be  terminated,  asked  said  Parrott:  ^  Did  Mr, 
Hungerford  know  that  the  snocess  of  the  road  depended  npon 
getting  the  bridge?'  In  answer,  the  witness  said:  *I  say  Ifr. 
Hnngeridrd  knew  that  the  soecesa  of  the  road  depended  upon 
getting  the  bridge,  beeanse  I  talked  with  him  on  that  Terj 
subject  over  and  orer  again/  Mr.  Hungerford  diilj  objected 
to  this  evidence.'^ 

Wc  think  it  was  error  to  admit  this  testimony.  The  con- 
tnMst  bdween  Mr.  Hangerford  and  the  company  was  in  writ- 
ing, and  an  parol  mnieretaDdinge  and  agreementa  were  mergsd 
in  iL  Besides,  the  contract  expresdj  exempted  Mr.  Hongei^ 
tard  from  liability  tut  procuring  charters  for  drawbridges  otbt 
naTigable  watenk 

For  the  reasons  here  giYcn,  we  think  the  soperior.  comt 
erred  in  accepting  fiie  report  of  the  committee. 


ov  OcMnauor^lCBAsoBB  as  DAMAen^  — Ai  to  wbat  AunafM 
m»j  b»  foowned  for  tht  broaoh  of  a  oontnto^  see  Jlcuieriom  t.  Mdifor,  7 
Hill,  61;  42  Am.  Bool  88»  and  portioularlj  noto  4S-51.  Dunagoi  reooT«> 
eblo  Cor  ihm  hrrmrih  of  a  oontnofe  m«at  bo  tho  natural  and  proximata  oonao- 
qnanoai  U  aaeh  IicmmIl:  AAb  t.  De  RoneU^  6  Jonei.  299;  72  Am.  Doa 
fifi2,  and  Bota;  ifli&Ma  «ICL  i?^  Oi.  T.  iiiloMuoM,  lU  Ind.  282;  TTwmT.NQHh^ 
so MidL 272;  JlbrritT.  CUmn,  71Tox.i06;  I>tiii«T.  Maekeg,  80OaL  lOi;  £0- 
jtagrtmelc  Oo,  t.  Mtad^  42  Minn.  420;  tho  amount  of  which  is  meaaarod  by  tho 
aotaal  danagji  loanltiog  to  tho  iolurod  party  from  tho  failure  of  the  other  to 
perfana  hia  agroomont:  ClemmU  t.  SeaU^^  87  Ala.  238  (whoro  there  waa  a 
hreanli  oe  tho partof  a  Tondor  in  a  oontraot  for  the  lale  of  troea);  Berheif  t« 
Haaeatt,  12S  Ind.  SQ2  (where  tho  breach  waa  on  the  part  of  a  furniture  com* 
paoy  IB.  failing  to  deliTor  fnmitora  by  o  itipnlated  date);  Summon  t.  CM^ 
120  lad.  142  (wharo  tho  breach  waa  of  a  oontraot  to  saw  lumber);  Cbmaroe 
▼.  WMts  H  Wia.  425  (where  the  broach  waa  by  tho  Tendeo  in  a  oontraot  to 
■aU  and  dalhrer  aawed  Imbor);  Pkd^  t.  Bmbe.  71  Mich.  654;  WtlU  t. 
^oaftf  q^  Wwmiiiw,  78  Midu  961  (whora  the  breach  waa  that  of  a  contractor 
in  failing  to  oomplete  a  building);  Oruceni  M/g,  Ch*  t.  Hfehon  Ufg.  Oo^ 
100  Mou  122  (whtiro  tho  breach  waa  by  defendant  in  failing  to  fumiah  plain 
wire  to  tho  plaintifl^  who  by  tho  torma  of  tho  oontraot  waa  to  cooTort  it  into 
baxbod  wirey. 

BpoealatiTO  damagea  are  not  roooTorablo  for  a  broach  of  oontraot:  Cfaim  t, 
Bjpmkmnn,  78  Toz.  619;  15  Am.  8t  Bep.  806;  Towng  t.  Owfkm,  87  Ala.  727t 
Ookn  ▼.  Nartom,  57  Conn.  480;  TAorp  t.  Bradley,  75  Iowa,  60;  Ptirk  r.  £oe% 
i7Mioh.456u 
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Tli«  mMsan  of  dtaamgm  may  be  gorened  bj  a  ttipaUtioii  m  to  mmomit 
BMBtUmod  in  tho  cootnel  itwlf  t  Wdek  ▼.  MeDmuM.  85  ▼«.  000;  8L  Pmd 
f.  Co.  T.  Wtgmatm^  40  Hibil  419;  ifimwiiv.  LcwrvteM,  76  l0W%  23. 

Bat  ona  who  onffBia  from  tho  breach  of  a  ooatraot  mmt  oo  act  as  to  mako 
his  damagas  !•  small  as  he  reasonably  can:  WrigU  ▼.  Baafk,  110  N.  Y.  237; 
6  Am.  St.  Rep.  t56^  and  note  864,  866;  note  to  Snodgramr.  RqpioUk,  68  Am. 
Rep.  611;  Da9i$  t.  Fhk,  1  G.  Greene,  406;  48  Am.  Dee.  887,  and  note;  Lear* 
Ite  T.  JfeeUer,  61  N.  J.  Lb  188;  Dv jm  t. /)(Mr,  78  CM.  640. 

OdEFOBATiDVi  — PBOMOTmBa.  — For  a  diaonanon  of  the  law  relatiBg  to 
pfomotera  of  eorporations,  and  their  relations  thereto^  aee  m&bmrg  Jfia. 
Ooi  T.  Spoomttf  74  Wia.  807;  17  Am.  St  Rep.  149,  6nd  partioolarij  extended 
noU  161-168. 

Oomnuon  nr  Wumro  —  Pabol  BriDsircni  to  CcnmAinxrr,  VAsr,  6b  Bz* 
PLAnr.  — >In  the  abaenoe  of  frand  or  nratnal  mistake^  parol  oTidenoe  b  hud- 
mlrniWe  to  Tary,  oontradiot,  add  to,  or  ex]^aln  a  written  agreement  betwesB 
two  or  more  perwma:  Bank  t.  Mc3hpe$,  104  K.  C  805;  lahaiiit  L.Oxr. 
Drmngook.  88  AU.  506;  SehneSder  t.  Turmr,  180  IlL  28;  ffmd  t.  Oraif,  76 
Iow%  268;  OhmkeU  etc  Oo,  r.  Howard^  150  Maes.  485;  AbnondSt  Jl(^  Ox 
▼.  iMdl^  78  Mieh.  497;  Nkkole  t.  OVoadaO;  77  Mieh.  401;  JfenMtf  ▼•  Jfan- 
meUt  46  Ohio  8t  80.    Bat  where  only  a  part  of  a  oontnel^  whlah  ia  not  by 
law  required  to  be  wiiiteu,  ia  in  writing^  parol  eTldenoe  may  be  leeaired  to 
prove  the  part  whiah  ia  not  hi  writing:  Bamk  t.  MclOwee,  104  N.  a  805; 
BoMikdgew.  rorCUn^AM,  119  K.  T.  692;  .SM  t.  Pop^  78  ICieh.  484;  D^  t. 
nomoi^  116  N.  Y.  515;  ifhoMmd^  T.  2!hmi|)ao%  43  Minn.  48^    Itiaoolyfai 
aaaea  of  latent  ambignity  that  parol  eridaaoe  ia  admiasfWe  to  explain  a  writ- 
ten eontraott  AMbT.  CMb85ya.87;  Jh^kldr.HmB,  129P«L8t.94;  Mh- 
Pkm  T.  Totmg,  18  OdL  81;  Adam  ▼.  Morgam,  150  Maaa.  143.    The  actual 
aonaideration  of  a  eontraot  in  writing  BMy  be  ahown  by  parol  OTidenoe: 
ChtiatU  ▼.  Ifathnai  eCa  Bank,  121  Ind.  828;  and  exoept  for  the  pnrpoae  of 
impeaohing  or  deatroying  the  eontraet^  parol  erldenoe  is  adndasible  to  ahow 
timt  the  oonaideration  waa  not  paid  or  reoelTed  aa  atated  in  the  inatmmant 
of  writing:  Prog  t.  Bkodei,  42  Minn.  93.    Extrinaie  matten  ahonld  be  Taty 
felnotantiy  allowed  to  afleot  the  terms  of  a  written  oontraot  nnder  any  eirenm- 
atmioaa:  Xyon  t.  Tifdng,  76  Mieh.  158.    Two  written  agreementa  aotersd 
into  by  and  between  the  aame  partiea  with  reference  to  the  same  anbjeot- 
matter  at  the  same  time  are  to  be  oonstmed  together  aa  one  entire  oontraoti 
mgehmr.  ITIteNH 77 Iowa, 603;  I>eeter t. OAtouier, 89 Ala. 268;  ^MbT.Jfe- 
Origan,  78  Mich.  416.    Bat  a  oontemporaneons  oral  agreement  ia  not  admia> 
aible  to  rary  the  oonatmotion  of  a  written  oontraot  complete  in  itMlf :  JU^ 
Jengrtn  ZhOtkr.  Mead^  42  Minn.  421. 

It  ia  settled,  howerer.  that  partiea  to  a  written  oontraot  whiah  by  law  is 
■ot  required  to  be  in  writing  may  by  mntnal  eonaent  orally  Tary  or  entirely 
feeomd  their  written  eontraot:  Badden'w.  Dan/k^  88  Ala.  887;  Xfndbr.  ffmuTh 
75  Wia.  631;  Domghi  t.  Unkm  MtU.  L.  /na.  Ok,  127  BL  101.  Otanpaia 
Mtata4i9PiafqrCbnMaA6i6.  JI.&aD^,  UAB.8t.  Bap^  898^  884. 
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Lbmmok  V.  Stbomcl 

VaaoROU  Iiubuhjuri — Bquitaxli.  AasioHirnn  cm  Qummaxtt  cm 
HoBL  —  WImm  a  note  Is  pajraUe  on  deniAad,  and  eonteini  upon  ite  faot 
•  wriUio  gsanaty  of  payment  by  a  third  penon  and  an  aMigoment  by 
tiM  payao  for  Tilna^  tneh  aMignment  will  paM  to  the  avIgQee  tho 
•qoifadilo  intorwt  of  tho  aasignor  in  the  guaranty,  in  aooordanoe  with 
tiio  manifit  intontion  of  tho  pariiot,  it  appearing  that  though  nothing 
wna  add  about  tho  guaranty  at  tho  time  of  the  awignmont^  it  waa  prao- 
taeaUy  all  tfasl  garo  tho  note  any  Talne,  and  that  tho  paper  waa  treated 
bjaQ  partiea  m  cam  inatrnment  for  the  eeooiity  and  payment  U  tho 


Am  Dm  Warner  ani  J.  AifUtfijffon,  for  the  appellant. 

W.  OcHhrmiy  tot  the  appellee. 

ToB&Aiics,  J.  The  facts  found  bj  the  oonrt  below,  so  fiw 
cm  m  atatement  of  them  ie  necessary  for  the  decision  of  the 
oaae^  may  be  briefly  stated  as  follows:  In  April,  IS??,  one 
Karrman  borrowed  of  one  Sherman  four  hundred  dollars,  and 
at  the  same  time,  and  in  consideration  of  the  loan,  made  and 
delivered  to  Sherman  a  promissory  note,  of  which  the  follow- 
ing is  a  oopy*~^ 

"  WooDBUBY,  April  26, 1877. 

''On  demand,  for  Talne  receiyed,  I  promise  to  pay  B.  A. 
Bbarman  $400  (four  hundred  dollars),  with  interest  annually. 

H.  S.  Eabbman." 

When  so  deliyered,  the  note  had  the  following  indorsement 
npon  it,  made  and  signedi  in  consideration  of  the  loan,  by  the 
defendant.  Strong:  — 

''I  hereby  warrant  the  within  note  good  and  collectible 
vita  paid.  W.  W.  Stbono." 

At  this  time  Karrman  had  but  little  property,  and  it  is 
fcund  that  the  loan  was  made  and  the  note  accepted  "  upon 
the  individual  financial  responsibility  of  the  defendant,  Strong, 
and  upon  his  guaranty." 

Karrman  regularly  paid  the  annual  interest  upon  the  note 
to  Sherman  up  to  April,  1888.  In  January,  1884,  Sherman 
demanded  of  him  payment  of  the  note,  which  being  refused, 
he  taroaght  suit  against  him  in  February,  1884.  While  that 
suit  was  pending,  Sherman,  for  the  sum  of  three  hundred 
dollars,  paid  to  him  by  Daniel  S.  Lemmon,  the  plaintiffs'  in- 
testate, sold  and  assigned  the  note  to  Lemmon  by  a  written 
indorsement,  directly  under  the  guaranty  and  signature  of 
Strong,  of  which  the  following  is  a  copy:  — 
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*'  February  12, 1884  For  value  received,  I  hereby  sell  and 
assign  this  note  to  D.  8.  Lemmon.  B.  A.  Shkbman.'' 

Thereupon  Sherman  withdrew  fix>m  the  suit  Lemmon  waa 
by  order  of  court  aubBUtuted  aa  plaintiff^  and  ba  prosecuted 
the  suit  to  final  judgmani,  and  lock  ooi  axeoutioB  against 
Karnnan.  Only  a  smaU  aom,  however,  waa  reaKied  apon 
the  execntion,  and  fbe  present  suit  is  brought  to  reoover  from 
the  defendant  the  balance  due  upon  thd  note. 

In  the  court  below,  afifcer  tha  plaintiffs  had  reatad  their  case, 
the  deftodant  moved  tar  a  nonaoit^  ^on  tlM  graond  that  the 
plaintiffs  had  failed  to  prove  that  the  contract  of  guaranty 
of  the  defendant^  Strong,  npoo  aaid  noie^  had  baao  aaaitpad 
to  the  plaintiffs'  intestate.'^ 

The  court  below,  upon  the  point  involved  in  this  daim,  in 
addition  to  the  facts  already  stated,  finds  aa  follows:  ''The 
evidence  bearing  upon  this  point,  and  the  intention  of  the 
parties,  was  the  written  assignment  that  appeared  upon  tfie 
noto  itself,  signed  by  the  said  Sherman  as  aforesaid,  the  fkct 
that  the  said  Lemmon,  at  the  time  the  note  was  purchased  by 
him,  made  an  examination  of  the  same,  and  the  fsct  that  the 
note  was  not  good  and  collectible  as  against  Karrman,  while 
the  defendant,  Strong,  was  a  man  of  property,  and  in  good 
financial  standing.  There  was  nothing  said  between  the  said 
Sherman  and  the  aaid  Lemmon,  at  the  time  of  the  assignment 
of  the  note  as  aforesaid,  about  the  defendant.  Strong.^ 

The  court  below  came  to  the  conclusion,  upon  the  fiusta 
found,  that,  in  making  the  assignment  to  Lemmon,  Sherman, 
under  the  circumstances,  had  assigned  both  the  contract  of 
Karrman  and  the  contract  of  the  defendant,  and  thereupon 
overruled  the  motion  for  a  nonsuit,  and  rendered  judgment 
for  the  plaintiffs.  Whether  the  coort  erred  in  its  eonolnaion 
is  the  principal  qnestioa  in  the  oaaa. 

The  defendant  argues  that  the  eootraot  of  the  defendant  was 
a  collateral  undertaking,  and  not  a  security;  that  it  waa  nsada 
with  Sherman  alone,  as  the  first  holder  at  the  noia  tar  value, 
was  not  negotiable,  and  was  attached  to  a  non-negoiiable  note, 
and  therefore  that  it  did  not  pasa  to  Lemmon  untesa  h  was 
specially  assigned  to  him  by  Sherman,  and  that  the  traaa- 
action  between  Sherman  and  Lemmon,  resulting  in  the  de» 
livery  of  the  note  to  Lemmon,  did  not  amount  to  aoch  an 
assignment  of  the  defendant's  contract 

If  we  asaume,  for  the  sake  of  the  argument,  that  the  guar- 
anty was  a  collateral  undertaking,  made  with  Sherman  as  the 
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flret  h<iMer  tuar  ^ahie,  we  still  iMrtk  the  pldntiflli  are  entitled 
to  Teo9fer  upon  the  iftcts  found. 

II  Ifl  net  daiined  bj  the  defendant  that  the  eontract  of 
gnarantj  eonld  not,  nnder  any  circnmfitanoee,  be  either  legally 
or  oqnitaUy  aeeigned  by  Sherman  to  Lemmon.  The  daim  ie* 
Hbmt,  M  matter  of  law  on  the  faots  found,  the  gaaranty  was 
noi  aarigned  legally  or  equitably,  under  and  by  virtne  of  what 
took  plaee  between  Sherman  and  Lemmon  relating  to  the  a»- 
agnmenl  of  the  note. 

The  ooneideration  of  this  elaim  inyolTes  two  queetionfti 
namely:  Did  Sherman  and  Lemmon  intend,  by  what  took 
^aee  between  them  relative  to  the  sale  and  pnrehaeeof  the 
note,  the  aeeignnient,  legally  and  equitably,  of  the  guaranty  as 
well  as  UmI  of  the  note?  And  did  they  oarry  that  intent  into 
offeetT    Let  us  oonsider  these  questions  in  the  order  stated. 

At  the  time  of  the  traneaction  in  question,  the  guaranty  was 
practically  the  only  thing  that  gaipe  the  note  any  Talue  in 
Sherman's  hands.  The  mak^  was  insolTent,  and  oould  not 
pay  it.  The  defendant  was  abundantly  able  to  pay  it.  These 
facts  were  known  to  both  parties  at  the  time,  and  in  yiew  of 
this  knowledge  the  transaction  took  place.  Separated  from 
the  guaranty  the  note  had  little  pecuniary  value,  and  apart 
from  the  ownership  of  the  note  Uw  guaranty  had  but  little 
meaning  or  value.  They  belonged  together,  on  the  same 
paper,  and  were  treated  by  all  oonoemed  as  forming  one  in- 
strument for  flie  reoovsry  ^  the  amount  due  on  the  note.  The 
parties  each  knew  that  if  Sherman  assigned  the  note  alone  it 
would  be  worthless  in  Lemmon's  hands,  and  that  the  retention 
if  his  rights  under  the  guaranty  could  in  that  event  do  Sher- 
man no  good. 

Under  these  cirsumstances,  Lemmon  oifers  to  purchase  and 
Sherman  agrees  to  sell  the  instrument  in  question  for  three 
hundred  dollars,  being  nearly  the  full  amount  due  on  the  note. 
The  money  is  paid,  the  indorsement  is  made,  and  the  instru- 
ment is  delivered  to  Lemmon.  We  think  there  can  be  no 
doubt  about  Lemmon's  intention.  He  certainly  supposed  he 
was  getting  all  the  rights  which  Sherman  had  nnder  both  con- 
traetSi  or  he  neter  would  have  paid  his  money.  And  as  to 
Sbsrman'a  intention  ttiem  can  be  just  as  little  doubi  He  was 
acting  in  good  faith,  as  the  court  fmds.  He  must  have  known 
what  Lemmon  axpeoted,  aiid  if  he  did  nci  intend  to  give  him 
the  bsseflt  of  the  gvanmty,  should  have  made  oaoh  intention 
manifesL    If  Pheriuan  intended  to  limit  the  operation  of  the 


126  Lbmmoh  ••  Stboho.  [Ckmn. 

tanMefioD  to  Am  afldgnment  of  Ao  note  pnq^t  ^  could 
OMdlj  hATO  doDO  10  by  appn>i»iate  wordm  Tho  dofondant 
MTi  that  Bhorman  in  his  asdgnmeni naat  the  words  ^thii 
Boto,^  and  that  these  words  ^seem  to  restrict  the  transfer  te 
the  note^  and  exclude  the  guaranty.^  Read  in  the  light  of  all 
the  sononnding  drenmstances,  this  is  not  of  much  significance, 
Theee  parties  andoabtedly  regarded  the  paper  containing  both 
contracts  as  one  instromenti  and  probably  need  the  word 
^noto**  as  deeeriptiye  of  the  paper  and  all  thatwas  written 
npco  it.  To  suppose  that  under  the  circnmstancee  they  in- 
tended the  effect  which  the  defendant  claims  lesulted  from 
this  transaction,  is  to  suppose  that  Sherman  was  a  knaTS  and 
Lemmon  a  fool,  and  for  neither  of  these  suppositions  does  the 
record  afford  tiie  slightest  ground.  We  fed  bound  to  hold, 
therefore,  that  these  parties,  as  honest  men  of  STcrage  intdli* 
gence,  intended  the  assignment  of  the  guaranty  tm  well  as 
ttie  asdgnment  of  the  note. 

The  next  question  is,  whether  in  doing  what  thqr  did  they 
carried  out  this  intent. 

The  defendant  says  that  no  special  assignment  of  the  guar> 
anty  is  daimed  by  the  plaintiffs  or  found  by  the  court,  and 
if  by  this  is  meant  that  the  contract  of  guaranty  is  not  spe- 
cifically mentioned  or  described  in  Sherman's  indorsement^ 
this  is  true. 

Is  such  a  specific  asdgnment  necessary  under  the  droum- 
stances?  We  know  of  no  law  which  prescribee  the  form  in 
which  the  intention  of  the  parties  in  such  cases  shall  be  em- 
bodied; and  where  the  law  prescribes  no  form,  it  will,  to  ac- 
complish rather  than  defeat  thdr  intent,  give  effect  to  such 
form  as  they  choose  to  adopt. 

Now,  in  the  case  at  bar,  Sherman  takes  the  paper  contain- 
ing both  contracts,  and  writes  an  asdgnment  upon  it,  and  de- 
livers  it  to  Lemmon,  intending  thereby  to  transfer  to  him,  as 
we  haye  seen,  all  the  beneficial  interest  in  both  contracto  wUch 
Sherman  himself  then  possessed.  Why  is  not  this  eflbotual 
to  pass  such  interest,  at  least  in  equity? 

Sherman  fully  intended  and  Lammon  folly  expected  sucii 
a  result;  and  independently  of  Sherman's  intent,  his  languags 
and  aete  should  be  interpreted  in  the  sense  in  whidi  he  had 
reason  to  suppose  Lemmon  understood  them. 

The  contract  and  acta  of  Sherman  in  this  matter  duMdd  be 
construed  with  reference  to  all  the  surrounding  circumstance^ 
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the  oontrolling  oooddaration  being  to  diioofw  and  giTi  0IBMI 
to  the  matiud  intention  of  the  partiee. 

Suoh  an  equitable  assignment  ooold  certainly  be  made  hj 
a  transaction  of  this  kind  if  so  intended.  ^In  any  ease  of 
the  guaranty  of  a  bill  or  note,  the  party  to  whom  the  guar- 
anty is  originally  made  may,  in  eqoityi  assign  his  right  to  the 
holder  at  the  time  he  transfers  the  bill  or  note,  and  thereby 
▼est  in  him  the  equitable,  although  not  the  legal,  title  thereto: 
2  Daniel  on  Negotiable  Instruments,  seo.  1774.  Indeed,  it  is 
unneoessaiy  to  cite  authorities  upon  such  a  point  No  special 
form  of  words  and  no  prescribed  acts  are  necessary  to  consti- 
tnte  an  equitable  assignment.  The  delivery  of  a  negotiable 
note  without  indorsement  may  operate  as  an  assignment  of  it 
in  equity:  /onet  y.  TFtUtor,  18  Mass.  804.  The  transfer  of  a 
debt  or  obligation  usually  carries  with  it  as  an  incident  all  the 
securities  for  its  payment,  although  such  securities  are  not  in 
terms  transferred  with  the  principal  obligations:  Craig  ▼.  Par- 
Ut,  40  N.  Y.  181;  100  Am.  Dec.  469.  In  a  Virgima  case,  the 
court  uses  the  following  language:  '^If  the  contract  of  guar* 
anty  is  not  negotiable  at  law,  along  with  the  bond  and  cou- 
pons, it  is  assignable  in  equity,  and  an  interest  in  it  passes 
in  equity  to  each  successive  holder  of  the  bond  or  coupon. 
•  •  •  •  In  order  to  give  effect  to  the  manifest  intention  of  the 
parties,  the  right  to  enforce  the  guaranty,  unless  lost  by 
laches  or  otherwise,  must  be  held  co-extensiye  with  the  right 
to  enforce  a  bond  or  coupon.  The  guaranty  as  an  accessory 
to  the  bond  or  coupon  follows  it  and  adheres  to  it  in  equity, 
and  the  right  to  enforce  the  guaranty  must  be  determined  by 
the  right  to  demand  payment  of  the  bond  or  eoupon  ":  Ar§ni$ 
▼•  CammowweaUhf  18  Grati  768. 

We  think  this  language  is  quite  applicable  to  the  case  at 
bar.  We  hold,  therefore,  that  Sherman  assigned  in  equity  to 
Lemmon  all  tiie  beneficial  interest  which  the  latter  had  in 
the  contract  of  guaranty,  and  so  Lemmon  became  the  equi- 
table and  bona  fide  holder  thereof^  and  as  such  was  entitled  to 
sue  in  his  own  name  under  our  statutes.  The  defendant  has 
eited  no  case  which  is  inconsistent  with  this  conclusion. 

Tbsie  is  no  error  In  the  judgment  of  the  court  below. 

Hssohablb  lascftuiiBm— Ovababtt.— a  TaUd  oontnel  of  semalif 
UoffMd  opoa  a  wiiting  obUgstery  pMMt  by  awlgnmeot  te  th*  im<swm^  and 
VMto  in  Um  »  rin^t  el  aotifHi  in  hit  own  nuno  as^iuI  tho  gnanuitors  JDflfan 
▼.  il4i%.  SA  Ark.  Sll;  91  Am.  Dee;  SIS.  OompiM  SMtt  t.  IHrHmmm,  S 
Emmsh.  SSI;  4A  Am.  ]>ee.  806,  and  partionUrlj  note. 
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In  bi  Glatto& 

OwimiMiii  Lmt— laraciaim*  lJQmi%  Bumnm  ComuM  Su- 
aumnmm  or  Fsbiok  jbom  Whom  Psoovbbdu  — A  ilAftBte  raqoiriiig 
defendant^  «ftar  MOfiotioii  ol  intoxioation,  to  diBfllnw^  "  nndar  oath,  when, 
whera^  how,  and  from  wham  lie  procared  fhe  liquor  bj  wfaidi  bis  mtAzi- 
ealloii  waa  pcadwwd,*  aad  prondiag  tbat  «pon  bia  wfinal  to  iMha 
dieotoaafa  <'il  riyOl  ba  ttia  dnty  oC  ftba  aaj;iaferato  bafiara  wboat 
trial  ia  had  to  ooanmit  tiia  aoaoaed  lor  oontompi  of  oonrt^"  ia  not  itnoaa> 
atitaiional  ai  bai^g  oontrary  to  pablio  polioy  and  natoral  jnstioe^  nor  aa 
depriTing  the  aoonaed  of  the  right  to  a  trial  by  ]W7»  nor  aa  depriTing 
him  of  liberty  wiChoat  due  prooees  ef  law,  ner  aa  denyiag  Um  the  equal 
yotootianof  the  hm%  meat  aa  making  that  a  aoutoi^it  of  oavt  bif  ite^ 
«to  whidb  ia  not  proper  matter  tor  oonton^ 

O.  P.  McLean  and  A.  Bminard^  for  the  appelluiti 
W.  Hammk^  ond  F.  H.  Parker ^  for  the  apiMlIea. 

OABPSirrBB,  J.  The  oomplainaxit  was  oonyieted  of  intozl- 
cation,  and  was  required  to  diedose,  tinder  fhe  aet  of  1889, 
chapter  167,  ^  under  oath,  when,  where,  how,  and  from  whom, 
he  procured  the  liquor  hy  which  his  intoxication  was  pro- 
duced.'' He  refused  "to  make  such  disclosure."  Thereupon 
the  magistrate  (the  judge  of  the  police  court  of  Hartford) 
before  whom  the  trial  was  had  proceeded  ''to  commit  the 
accused,  for  contempt  of  oourt,  to  the  common  jail''  for  ten 
days. 

On  a  writ  of  hahBOM  eorptis  he  was  brought  before  a  judge  of 
the  superior  court  The  sheriff's  return  set  out  the  proceed^ 
ings  in  the  police  court,  and  the  mftttmiif  issued  thereon. 
The  complainant  demurred  to  the  return,  because,  he  says, 
the  statute  under  which  the  proceedings  were  had  is  obnox* 
ions  to  constitutional  xvrovisions.  The  judge  overruled  the 
demurrer,  and  the  complainant  appealed. 

Provisions  for  disclosures  by  persons  found  intoxicated,  or 
arrested  for  intoxication,  first  appeared  in  the  statute  of  1854, 
and  have  since  remained  there,  with  some  changes  from  time 
to  time.  Until  1889  disclosures  were  at  the  option  of  fhe 
prisoner,  and  could  only  be  made  before  conviction;  and  upon 
being  fairly  made,  they  contemplated  the  discharge  of  the  in- 
toxicated person.  The  statute  of  1889  made  a  radical  change. 
It  provides  for  disclosures  only  after  conviction^  does  not  dis- 
chaise  the  prisoner^  and  the  disclosure  is  made  compulsory. 
Whether  this  aet  is  a  substitate  for  the  statute  previoady  ex* 
isting,  or  is  in  addition  thereto,  is  not  now  a  material  queslioii. 
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The  first  ground  of  demurrer  is,  that  the  statute  ''is  a  dep- 
rivation of  the  right  to  a  trial  by  jury,  as  prorided  by  seotion 
21  of  article  1  of  the  constitution  of  Connecticut^ 

This  oi]3ecticn  misoouceives  the  nature  and  character  of  the 
piroceeding  before  the  police  courl  The  appellant  was  not 
then  before  the  court  as  a  defendant  in  a  criminal  prosecu* 
turn.  That  had  been  his  position;  but  upon  his  conviction 
that  was  ohaogedi  and  he' became,  so  Cur  as  this  ease  is  oon- 
cemedy  merely  a  witness.  He  was  in  no  sense  on  trial, —  no 
one  was,  — and  therefore  was  not  in  jeopardy.  The  proceed- 
ing  was  not  judicial,  but  mimsteriaL 

For  more  than  a  century  and  a  half  we  have  had  upon  the 
statute-book  a  law  authorising  the  grand  jurors  in  the  several 
towns  to  meet  and  advise,  and  inquire  into  the  offenses  that 
had  been  oommitfted,  with  power  to  summon  and  examine  wit- 
nesses, and  if  need  be,  to  punish  for  contempt:  (3en.  Stats., 
BOO.  91.  This  proceeding  is  but  an  extension  of  the  same  power 
to  other  offices,  for  the  same  general  purpose,  namely,  the 
protection  of  society  by  preventing  crime,  through  the  detec- 
tion  and  punishment  of  offenders. 

The  magistrate  acting  in  an  administrative  and  not  in  a 
judicial  capacity,  the  witness  being  in  no  jeopardy  and  ex- 
posed to  no  detriment  provided  he  testifies  fairly,  this  section 
of  the  constitntton  is  not  applicable. 

The  second  ground  of  demurrer  is,  that  '^such  a  commit* 
ment  on  said  statute  is  a  deprivation  of  liberty  without  due 
process  of  law,  as  forbidden  by  section  9  of  article  1  of  the 
eonstitotion  of  Connecticut 

Punishment  for  contempt  by  a  court,  or  other  tribunal  duly 
authorised,  is  ^  due  process  of  law ''  within  the  meaning  of 
the  constitution.  The  right  and  duty  of  the  state  to  protect 
its  jurisdiction  and  dignity  by  punishing  for  contempt,  in 
proper  cases,  through  iia  officers,  is  the  sacred  right  of  self- 
defense. 

The  third  ground  of  demunrer  is,  that  ^  the  matter  made  a 
oootempt  of  court  by  the  statute  is  not  a  proper  contempt,  and 
h  is  incompetent  for  the  le{^slaturo  to  suspend  or  abrogate 
the  prisoner's  constitutional  prerogatives  by  making  such 
refusal  a  contempt  and  providing  a  summary  commitment 
therefor,  since  the  refusal  is  entiroly  disconnected  with  any 
proceeding  pending  beforo  the  court,  and  has  no  relation  what- 
ever to  the  dignity  or  duty  of  the  court,  or  to  the  administra- 
tion of  justice  in  any  present  or  future  case.'' 

▲m.  St.  Ktp..  Vou  XXL— 9 
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This  objection  reets  entirely  on  the  assumption  that  the 
timony  of  the  prisoner,  when  obtained,  will  be  of  no  nse;  in 
eflTect^  that  the  statute  is  a  mere  wanton  exercise  of  power 
But  this  assumption  is  not  well  founded.  The  statute  pro- 
Tides  that  the  testimony  shall  be  certified  and  forwarded  to 
the  state's  attorney*  Its  utility  is  a  matter  for  the  legislature 
to  determine,  and  it  has  done  sa  It  is  not  for  the  appellant 
or  the  court  to  say  that  the  information  is  of  no  Talue,  and 
has  no  relation  ^  to  the  administration  of  justice  in  any  piee> 
ent  or  future  case." 

The  fourth  ground  of  demurrer  iS|  Chat  ^  the  statute  b  in 
violation  of  the  Fourteenth  Amendment  to  the  United  Stales 
constitution,  in  that  itdepriTes  the  prisoner  of  the  equal  pro- 
tection  of  the  law  in  subjecting  him  to  inquiries  under  sum* 
mary  proceedings  and  penalties  to  which  other  dtiiens  who 
procure  liquor  are  not  liable." 

All  offenders  against  law  or  good  morals  are  Uable  to  be 
subjected  to  some  inconveniences  from  which  others  are  ex* 
empt  Of  those  so  offending  some  will  be  detected  and  made 
to  suffer  such  inconveniences,  while  others  may  escape.  It 
was  not  the  purpose  of  this  amendment  to  place  all  such 
offenders  upon  an  equal  footing. 

There  is  one  error  assigned  that  does  not  seem  to  be  raised 
by  the  demurrer,  namely,  that  ^  the  court  erred  in  ruling  and 
holding  that  the  statute  is  a  valid  statute,  not  contrary  to 
public  policy  and  natural  justice." 

Perhaps  we  have  sufficiently  answered  this;  but  we  will  add 
that  it  is  the  duty  of  all  good  citixens  when  legally  required 
so  to  do,  to  testify  to  any  filets  within  their  knowledge  afRsot- 
ing  public  interests;  and  no  one  has  a  natural  right  to  be  pnK 
tected  in  his  refusal  to  discharge  this  duty.  Public  policy 
does  not  forbid,  but  on  the  contrary  often  requireSi  legislation 
to  facilitate  the  administration  of  justice. 

We  find  no  error  in  the  judgment  appealed  from. 


OnrmiFT— iMFBiBQinainb— Astelntsii  aol 
H  proTidM  for  Um  ImpriaomiMBt  W  poioiis  loiiBd  gufilj  W  •CBtMSpl  Ut  iM» 
obeying  ord«i  of  Um  ooerl^  witfaoal  a  trial  bf  taiyt  Maniwgi  v.  Wmdnf^ 
77  Iowa,  nU 
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PORTSB     U     WOODHOUBB.       RoBEBTSOV    V.    WOOD- 

HOUSB. 
pi  ComncTxcoT.  M&l 

Dbkm — DsuTXET.  — It  fa  an  enentfad  dianetarfatlo  and  aa  faidfapeniabla 
iMtan  of  arary  deUTary  of  a  dead,  whathar  abaolota  ar  aonditional, 
tiiat  tliara  mvat  ba  a  pariiiig  with  tba  powettioii  of  it^  and  with  all  powar 
and  eontrol  orar  il^  bj  tha  gnuitor  lor  tha  beaafit  af  tha  gnuitaa  at  tha 
tiflM  af  tha  daUyary. 

Duma.  — BiLnrEBT  of  a  dead  fa  m  aiaentfal  ta  fha  panbg  of  tha  title  aa  fa 
tiia  eigning  or  aclcnowledgmant  of  il  It  fa  tha  final  aet^  withoat  whioh 
all  other  fdrmalitiei  are  ineffeetoal;  and  to  oonetitnta  delivery,  the 
grantor  nnat  part  with  tha  legal  poesession  of  tha  deed,  and  with  all 
fight  to  retain  it^  The  preeant  and  fatara  dominion  over  the  deed  mnat 
paes  from  the  grantor  in  hfa  lifetime. 

Omam — QBursaT,  What  b  hot.  —  Where  a  grantor  formally  axeoatee  a 
deed,  azoept  deUvery,  and  then  plaoee  it  in  a  locked  box,  potting  tha 
latter  in  the  pooeeanon  of  bar  Mrvant^  with  tha  information  that  it  eon* 
taina  tha  deed,  bat  wiihont  diynlging  the  name  of  the  grantee  therein* 
and  diraeting  that  the  box  be  not  opened  an  til  after  the  death  and  fn« 
aaral  of  the  grantor,  which  direction  fa  followed,  there  fa  no  inch  parting 
with  tha  poeeeasion,  enetody,  and  control  of  tha  deed  by  the  grantor  m 
oanatitntee  a  ralid  deliTcry. 

—  DaLTTsnT  of  a  deed  indndee  not  only  an  act  by  whioh  the  grantor 
parti  with  the  poeaesaion  of  it^  bnt  alao  a  cononrriug  intent  on  the  part 
oi  tha  grantor  that  it  ahall  veat  the  title  in  the  grantee;  but  where  the 
proof  faifa  to  ahow  that  the  grantor  ever  did  any  act  by  which  he  parted 
with  the  poaaeaaion  of  the  deed  for  the  benefit  of  tha  grantee^  tha  qnaa- 
lion  of  intent  becomea 


O.  Em  Perkin$  and  JJ.  Comwatt^  for  the  appeUanta. 
A*  F.  EgglesUmf  for  the  appellee. 

AMBBBWBy  C.  J.  These  are  two  eases  tried  together,  and 
depending  on  the  same  facts.  The  defendant  is  the  executor 
of  the  will  of  Mrs.  Julia  Hinman,  late  of  Hartford,  deceased* 
The  complaint  prays  that  two  deeds,  now  in  the  possession  of 
the  defendant,  be  delivered,  one  to  the  said  Nora  J.  Porter, 
mnd  the  other  to  the  said  Julia  Robertson.  The  only  ques- 
tion in  the  ease  is,  whether,  on  the  facts  found,  these  deeds 
were  ao  delivered  aa  to  pass  the  title.  The  fecta  are  as  fol- 
lows:— 

Mrs.  Jolia  Hinman,  in  her  lifetime,  and  until  her  death, 
cnrned  two  houses  in  Hartford,  in  one  of  whioh  she  lived. 
She  died  on  the  tenth  day  of  June,  1888,  aged  eighty-two 
years.  Several  years  before  her  death  she  made  a  deed  of 
one  of  these  houses  to  Mrs.  Porter,  and  at  another  time  a 
deed  of  the  other  house  to  Mrs.  Robertson.  They  were  war- 
ranty deeds  in  form,  and  were  expressed  to  be  for  a  valuable 
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oonsideration.    They  were  signed,  eealed,  witnessed,  and  ac- 
knowledged.   All  the  requisites  of  a  formal  execution  were 
oomplete,  and  each  was  filed  on  the  back  with  the  name  of 
the  grantee.    Nothing  was  paid  for  them;  they  were  in  fact 
deeds  of  gift    The  grantees  never  knew,  until  after  the  death 
of  Mrs.  Hinman,  that  they  had  been  made.    These  deeds  were 
placed  by  Mrs.  Hinman  in  a  box  in  which  she  kept  her  will, 
her  bank-books,  her  policies  of  insurance,  and  other  papers  of 
like  kind,  and  in  which  she  had  also  a  bag  containing  one 
thousand  dollars  in  gold.    The  box  was  concealed  in  a  closet 
in  her  bedroom.    During  the  last  year  of  her  life  a  Mrs.  Har- 
riet Elliot  lived  with  her,  and  was  her  only  companion  and 
attendant     Previous  to  the  tenth  day  of  April,  1888,  Mrs. 
Hinman  had  told  Mrs.  Elliot  that  she  had  deeded  away  the 
two  houses,  but  had  refused  to  tell  her  to  whom.    On  that  day 
Mrs.  Hinman  fell,  and  was  so  severely  injured  that  she  feared 
she  was  going  to  die.    On  the  morning  of  the  11th  she  told 
Mrs*  Elliot  where  the  box  was,  and  requested  her  to  bring  it 
out    Mrs.  Elliot  did  so,  and  placed  it  on  the  bed.    Mrs. 
Hinman  then  said  to  Mrs.  Elliot,  '*  Take  that  box  into  your 
lap.    I  put  it  into  your  possession.    My  private  papers  are  in* 
that  box,  and  a  bag  of  gold  containing  one  thousand  dollars. 
My  will  is  in  there,  and  the  deeds  of  these  two  houses.    I  told 
you  before  that  I  have  deeded  away  these  houses;  on  the  deeds 
are  the  names  of  the  persons  who  are  going  to  have  the  houses." 
She  then  told  Mrs.  Elliot  to  take  charge  of  the  box,  and  put 
it  back  into  the  closet,  and  told  her  where  the  key  to  the  box 
was;  and  that  if  she  did  not  live,  she  wished  her  (Mrs.  E.)  to 
speak  to  E.  6.  Woodhouse,  the  defendant,  and  request  him  to 
read  her  will  after  the  funeral.    Then,  after  some  further  di- 
rections about  the  box,  she  closed  the  conversation  by  saying 
**  I  have  said  enough,  so  that  you  will  know  what  to  do  with 
the  box  in  case  I  should  die.    If  I  live,  I  will  talk  further 
about  the  contents  of  the  box.    But  don't  you  open  it  until 
after  my  funeraL**    After  this  conversation,  Mrs.  Elliot  took 
eharge  of  the  box,  but,  so  far  as  appears,  never  opened  it  until 
the  day  of  Mrs.  Hinman's  funeral.    In  conversations  subse-* 
quent  to  this  one,  Mrs.  Hinman  spoke  about  the  bag  of  gold 
in  the  box,  and  of  the  provisions  of  her  will,  but  never  spoke 
about  the  deeds.     Mrs.  Hinman  died  about  midnight  of  June 
10, 1888.     Prom  the  morning  of  the  preceding  day  to  the  time 
of  her  death  she  was  in  a  dying  state,  and  in  a  deep  stupor, 
during  which  she  observed  nothing  and  said  nothing,  except 
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that  at  about  niDO  o'clock  in  the  forenoon  elie  Boddenij  ex- 
ebumed,  '^Call  BobinsoD,  caU  Bobiason;  tbece  aze  thooe  two 
deeds;  one  is  tx  Julia  Bobertaon  and  one  is  for  Nora  Porter.* 
No  BobinBon  was  there  at  the  time,  and  no  one  of  that  name 
had  been  in  attendance  upon  her.  Mrs.  Elliot  and  a  nurse, 
Mrs.  Wright,  were  there,  but  Mrs.  Hinman  was  not  conscious 
of  their  presence  or  of  what  she  was  saying. 

The  delivery  of  a  deed  implies  a  parting  with  the  posses- 
sion and  a  surrender  of  authority  over  it  by  the  grantor  at 
the  time,  either  absolntely  or  conditionally;  absolutely,  if  the 
effect  of  the  deed  is  to  be  immediate,  and  the  title  to  pass  or 
the  estate  of  the  grantee  to  oommence  at  once;  but  condi* 
tionally,  if  the  operation  of  the  deed  is  to  be  postponed,  or 
made  dependent  on  the  happening  of  some  subsequent  eyent> 
A  conditional  delivery  is,  and  can  only  be,  made  by  placing 
the  deed  in  the  hands  of  a  third  person,  to  be  kept  by  him 
until  the  happening  of  the  event  upon  the  happening  o(  which 
the  deed  is  to  be  delivered  over  by  the  third  person  to  the 
grantee*  But  it  is  an  essential  characteristic  and  an  indis- 
pensable feature  of  eve^^y  delivery,  whether  absolute  or  condi* 
tional,  that  there  must  be  a  parting  with  the  possession  of  the 
deed,  and  with  all  power  and  control  over  it,  by  the  grantor 
for  the  benefit  of  the  grantee,  at  the  time  of  delivery:  Prut$* 
mam  v.  Bakery  30  Wis.  644.  The  delivery  of  a  deed  is  as  es- 
sential to  Ihe  passing  of  the  title  to  the  land  described  in  it 
as  is  the  signing  of  it  or  the  acknowledgment.  It  is  the  final 
act  without,  which  all  other  formalities  are  inefiectual.  To 
constitute  a  delivery,  the  grantor  must  part  with  the  legal 
possession  of  the  deed  and  of  all  right  to  retain  it.  The  pres- 
ent and  future  dominion  over  the  deed  must  pass  from  the 
grantor.  And  all  this  must  happen  in  the  grantor's  lifetime: 
Yownge  v.  Guitbeatk,  3  WalL  636;  Cook  v.  Brovm,  34  N.  H.  476; 
Fith^r  V.  JJoU,  41  N.  Y.  421;  Jackson  v.  Leek,  12  Wend.  105; 
Fay  V.  Riehardion^  7  Pick.  91;  Ahop  v.  Swatbel,  7  Conn.  608; 
Hoboken  City  Bank  v.  Phelps,  34  Ck)nn.  103;  2  Kent's  Com. 
439;  Bouvier's  Law  Diet,  tit  Delivery. 

Upon  the  facts  above  recited,  the  superior  court  rendered 
judgment  for  the  defendant,  and  dismiesed  the  complaint. 
We  think  that  judgment  was  clearly  right,  for  the  reason 
that  Mrs.  Hinman  never  intended  to  and  never  did  part  with 
the  legal  control  over  the  deeds.  The  box  in  which  the  deeds 
were  was  in  the  charge  of  Mrs.  Elliot  as  the  servant  and 
agent  of  Mrs.  Hinmim,  and  bo  remained  till  after  Mrs.  Hiii- 
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man's  death*  The  deeds  were  never  taken  out  of  the  box  till 
after  her  funeraL  Mrs.  Elliot  never  knew  till  that  time  the 
names  of  the  grantees.  She  had  never  received  any  direc- 
tions as  to  the  deeds  as  such,  apart  from  the  other  contents 
of  the  box.  It  is  not  and  cannot  be  claimed  that  Mrs.  Hin- 
man  parted  with  the  possession  of  the  box  Itself,  or  the  con- 
trol over  the  bag  of  gold,  or  of  her  bank-books,  or  of  her  will* 
or  of  her  insurance  policies.  Yet  all  these  were  in  the  box 
with  the  deeds,  and  she  parted  with  the  possession  and  coit* 
trd  of  these  just  as  much  as  she  did  of  the  deeds.  The  deed^ 
were  never  separated  from  the  other  contents  of  the  box. 
The  conversation  on  the  morning  of  April  11th  clearly  shows 
that  Mrs.  Hinman  did  not  intend  at  that  time  to  part  with 
the  control  of  the  contents  of  the  box.  She  intended  to  give 
further  directions  in  regard  to  them.  Her  closing  words 
were:  ^  If  I  live,  I  will  talk  further  with  you  about  the  con 
tents  of  the  box.''  That  further  talk  she  never  had,  and  so 
her  intent  as  to  the  deeds  remained  undisclosed.  Mrs.  Elliot 
was  never  made  the  custodian  of  the  deeds  for  the  benefit  of 
the  grantees.  She  at  all  times  held  .them  in  the  same  way 
that  she  held  the  other  things  in  the  box,  as  the  agent  of  Mrs. 
Hinman. 

In  reference  to  the  conversation  just  mentioned,  the  superior 
court  has  found  that  Mrs.  Hinman's  sole  purpose  in  the  trans- 
action was  to  give  Mrs.  Elliot  information  of  the  existence  and 
contents  of  the  box.  It  is  claimed  by  the  defendant  that  by 
such  finding  the  superior  court  has  left  nothing  for  the  ex- 
amination of  this  court,  for  the  reason  that  it  excludes  all 
intent  on  the  part  of  Mrs.  Hinman  to  transfer  the  title  to  the 
grantees  named  in  the  deeds.  This  may  be  true,  but  we  do 
not  place  our  decision  upon  it.  The  delivery  of  a  deed  includes 
not  only  an  act  by  which  the  grantor  parts  with  the  possession 
of  it,  but  also  a  concurring  intent  on  the  part  of  the  grantor 
that  it  shall  vest  the  title  in  the  grantee.  As  we  are  satisfied 
that  Mrs.  Hinman  never  did  any  act  by  which  she  parted  with 
the  possession  of  the  deeds  for  the  benefit  of  the  grantees,  the 
question  of  her  intent  becomes  immaterial. 

There  is  no  error  in  the  judgment  of  the  superior  court. 

DB3Da,  Dbutkbt  09. — DeUvery,  or  that  which  is  legally  iti  equiTalent^  !■ 
as  asaential  to  the  yalidity  of  a  deed  as  the  signature  of  the  grantor:  Colee  t. 
CoIeCf  122  Ind.  109;  17  Am.  St.  Rep.  345,  and  note  as  to  what  constitotes  a 
delivery.  Compare  Wemngtr  ▼.  Cock^  67  Miss.  511;  19  Am.  8t  Rep.  320^ 
and  note. 


OASES 


SUPREME   COT7BT 


or 

GEORGIA. 


Maoov  ahd  Birmingham  R  K  Go.  v.  Gibsov. 

p5  Obob«xa,  L] 

CaamannmMAL  Law — Biobt  to  AMSvBCoBVOBin  Ghastbb.— Whena 
■tate  htm  reMrred  th«  power  by  general  ttatnte  to  change^  modify,  or 
destroy  any  oorporation  al  will,  and  hat  eabeeqnently  granted  a  oharter 
to  a  railroad  oorpontion»  giving  it  powor  to  Inuld  its  road  where  it  may 
deem  proper,  the  etato  may  to  amend  enoh  eharter,  after  the  oorporation 
ku  looatad  hat  before  it  hae  oonitraoted  its  road,  aa  to  oonfine  it  to  a 
ipeeifiad  route  on  oertain  enumerated  oonditiona  aa  to  the  oonitruotion 
of  the  road  through  a  eertain  ooun^. 

CaaaTiTOTiONAL  Law — Biqbt  to  AKXiro  Cobporatc  Chabtse — Oblioa- 
VKur  09  OoxTBAon.  —  When  a  atate  haa  reeerved  the  power  by  general 
atatnte  to  change,  modify,  or  destroy  any  corporation  at  will,  aoch  right 
la  not  abridged  or  in  any  manner  affected  by  executory  contracta  entered 
into  by  a  oorporation  with  third  persona^  or  by  auch  persona  with  their 
aaboontractorii  befora  an  act  amending  auch  oorpontion'a  oharter  was 
paaaeii.  All  partiea  are  bound  to  take  notice  of  the  general  law  of  the 
atate  under  which  the  power  exercised  was  resenred.  If  such  contracts 
eannot  be  performed  consistently  with  the  alteration  in  the  charter  made 
by  the  amending  statute,  their  performance,  in  so  far  aa  thus  hinderad  or 
obstructed,  will  be  excused,  under  the  rule  that  performance  of  contracts 
rendered  impoesible  by  act  of  law  ia  excused. 

OnavomAnoii — AMBiDmRT  ov  Chabtxb.  —  When  the  charter  of  a  corpo- 
lation  ia  amended  under  power  reserved  in  the  state,  by  adding  a  pro- 
viso which  operates  aa  a  limitation  and  restriction  upon  some  of  the 
general  terms  of  the  charter,  such  amendment  is  valid,  so  long  aa  thera  ii 
■o  auch  repugnance  in  the  proviso  to  the  main  purpose  of  the  charter 
ae  that  the  two  cannot  atand  together;  and  if  thera  ii  an  irreconcilable 
conflict  between  them,  the  amendment  will  prevaiL 

ODHanronoicAZt  Law. — Tnui  ov  Statdtk  and  the  act  itself  must  corre- 
apond,  not  Uterally,  but  aubstantially,  and  this  correspondence  ii  to  be 
determined  in  view  of  the  subject-matter  to  which  the  legislation  ralates; 
and  when  the  title  of  an  act  indicates  that  a  thing  is  to  be  or  may  be 
done^  it  is  no  variance  from  it  for  the  body  of  the  act  to  provide  that 
the  thing  shall  be  done,  or  not  done,  on  some  condition. 

186 
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OsramonovAL  Law  ^  Muhioifal  Am  n>  Oujiwrnuw  Raiuioaix  —  When 
a  atotDte  unending  a  railroad  charter  proTidattlial  iha  road  tball  ran  in 
and  through  tha  oorporate  limiii  of  a  town*  «r  within  ona  mila  of  tha 
ooart-houa  thareof,  on  oortafai  ooDdition%  and  tiial  tha  inflroaiad  coil 
**  ahall  bo  paid  by  the  Mid  town  or  tha  aitiaent  tfaereol^*  hat  does  not  im* 
poae  any  tax  on  the  peraene  ar  pro^nij  within  tha  town^  nor  provide 
that  it  shall  raiae  sooh  fnnda  aa  pnblie  rarenne^  and  eontomplatea  that 
tha  payment  ia  to  be  made  bj  Him  people  Tolantariiy,  and  not  onder  eom. 
polaion,  anoh  atetnte  ia  not  nnoonatitational  aa  aeeHng  to  enable  the 
town  in  ita  oorpoiato  eapadty  to  apply  oorporate  mon^  te  tha  oonatni^ 
tion  of  a  railroad. 

Urjwonov  10  PBoraor  Pobleo  LrmuBn,  Wbo  hat  Amr  warn,  —Where 
a  atetnte  amending  a  railroad  oharter  proHdea  that  the  road  ahall  ran 
in  and  throagh  the  corporate  Umite  of  a  town,  npon  certain  oonditioo% 
the  dtiaana  of  the  tewn^  npon  offisring  to  comply  with  their  part  of  the 
conditional  have,  aa  a  olaaa,  anch  apoclal  and  particalar  intareet  in  the 
natter  inyolred  aa  will  anpport  an  application  for  an  injonction  te  pro- 
tect that  intereat.  Sooh  intereat  being  common  te  all  of  aoch  daaa  aa  a 
oomnranity,  and  it  being  oompoaed  of  nnmerooa  indiTidnal^  acme  may 
ana  in  behalf  of  alL 

COKPORATION8  —  N0N-BX8IDKM0I    WaITXR    OV  WaHT    07    JURISDIOnOV. — 

Objection  te  the  jariadtction  of  tbeooart  on  tfaegronad  of  tha  aon  real 
denoe  of  the  defendant  corporation  may  be  and  ia  watved  by  appearing 
and  answering  withont  at  the  aame  time  filing  or  preaenting  tiiia  objea- 
tion  te  the  jnrisdiotion. 

brjuNcmoNB,  lasum  ov,  vpov  Ooin>moM.  — >The  granting  cr  ecntinwing 
of  an  injtinotiott  ia  not  a  matter  of  atriot  right  in  the  parties  bat  of 
eonnd  disoretion  In  the  jndge  of  the  ooari^  and  the  conrt^  whether  of  law 
or  of  eqnity,  shonld  always  impose  joat  terma  aa  a  condition  te  ite  inters 
ferenoe  by  interlooatory  injnnction  in  behalf  of  anitora. 

brjimcnoir — Oonditioh  vfoh  WmoH  hat  Ib8V& — Where  conditiona  re* 
main  te  be  performed  by  both  partiea  to  the  litigation,  aa  injnaotioB 
ahonld  not  be  granted  which  abaolntely  binda  one  person  te  perform  hia 
part  of  the  conditiona,  while  it  leaTca  the  other  party  free.  The  party 
in  whoae  favor  the  injunction  ia  granted  ahonld  flrat  be  required  to  giTa 
a  secnred  bond  tiiat  he  will  perform  hia  part  of  the  conditiona. 

Oustin^  Ouerry^  and  ffaU^  T.  B.  Cabanim^  and  N,  J.  Hamr 

mondj  for  the  plaintiffs  in  error. 

Lanier  and  Andenan^  JTaU  and  Hammond^  /.  A.  OMen^J.  F, 
AUen^  and  M.  H.  Sandmeh^  for  the  defendaDts  in  error. 

Bleckley,  C«  J.  The  Macon  and  Birmingham  Railroad 
Company  was  incorporated  by  an  act  of  the  general  assemblf 
passed  in  December,  1888:  Acts  of  1888,  p.  164.  The  act 
provided,  amongst  other  things,  'Hhat  said  company  ghall 
have  power  and  authority  to  survey,  lay  out,  and  constraoi, 
maintain,  and  equip  a  railroad  from  the  city  of  Macon,  in  the 
county  of  Bibb,  or  from  some  point  on  the  present  line  of  the 
Georgia,  Southern,  and  Florida  railroad,  through  the  county 
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of  Bibb,  and  tbroagh  the  following  counties,  or  sncli  of  them 
as  said  railroad  company  may  deem  fit,  to  wit,  Houston^  Craw* 
ford,  Monroe^  Upsoo,  Pike,  Meriwether,  Troup,  and  Heard,  to 
some  point  on  the  state  line  of  Alabama,  bj  the  most  direct 
and  practicable  route,  to  be  judged  of  by  them,  and  in  the  di* 
reotion  of  the  eity  of  Birmingham,  Alabama."  Part  of  the 
statute  law  of  this  state  in  force  when  this  act  of  incorporation 
was  passed  were  two  sections  (1661  and  1682)  of  the  code,  as 
follows;  ^  Persons  are  either  natural  or  artificiaL  The  latter 
are  the  ereatores  of  the  law,  and  except  so  £gu*  as  the  law  for^ 
bids  it|  subjeot  to  be  changed,  modified,  or  destroyed  at  the 
will  of  their  creator;  they  are  called  corporatioaB."  ^  In  all 
cases  ot  {Mriyate  charters  hereafter  granted,  the  state  reserves 
the  right  to  withdraw  the  franebise,  unless  such  right  is  ex- 
pressly n^gati^wd  in  the  charter.''  There  is  no  such  negative 
in  the  charter  of  this  company.  These  provisions  oi  the  code 
have  been  construed  by  the  supreme  court  of  the  United  States 
in  OmtrallLIL  A  R  Co.  T.  Georgia,  9&\J.  a.  dSS.  Thatcourt, 
adjudicating  upon  a  charter  granted  in  1863,  said:  ^' These 
provisions  of  the  code  became,  in  substance,  a  part  of  the 
charter:  Jfaihs  CenL  B.  R.  Co.  t.  Maim,  96  U.  &  499.  It  is 
quite  too  narrow  a  definitioD  of  the  word  *  franchise,'  used  in 
this  statute,  to  hold  it  as  meaning  only  the  right  to  be  a  cor- 
poration.  The  word  is  generic,  covering  all  the  righto  granted 
by  the  legislature^  As  the  greator  power  indndes  every  less 
power  which  is  a  part  of  it^  the  right  to  withdraw  a  franchise 
must  authorise  a  withdrawal  of  every  or  any  right  or  privilege 
which  is  a  part  of  the  franchise.  So  it  was  held  in  Centroi 
B.  jB.  dt  Banhimg  Co.  v.  Georgia^  64  6a.  401,  and  so  it  must  be 
held  now,  especially  in  view  of  the  stotutory  provision  of  the 
code  that  private  corporations  are  subject  to  be  changed, 
modified,  or  destnqred  at  the  will  of  their  creator."  The  con- 
stitution of  1877  declares  that  no  law  making  irrevocable 
granta  of  special  privileges  or  immunities  shall  be  passed;  and 
that  no  grant  of  special  privile£^  or  immunities  shall  be  re- 
voked except  in  such  manner  as  to  work  no  injustice  to  the 
corporators  or  creditors  of  ttie  corporation:  Code,  sees.  6025, 
6026. 

The  company  proceeded  under  ito  charter  to  locate  ite  line 
of  railroad  throu^  Upson  County,  but  before  it  constructed 
any  part  of  the  same  in  that  county,  the  general  assem- 
bly amended  the  charter  by  an  act  approved  November  7, 
1889:  Acto  of  1889,  p.  336.     This  amendment  provided  that 
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if  the  railroad  rune  through  Upson  County,  and  within  five 
miles  of  the  tovr n  of  Tbomaston,  it  shall  run  into  and  through 
the  corporate  limits  of  that  town,  or  within  one  mile  of  the 
court-house,  provided  it  shall  not  cost  the  company  any  more 
from  where  the  road  crosses  the  five-mile  limit  on  the  east  of 
the  town  to  the  '*  Rogers  property/'  than  any  other  route  within 
ihat  limit;  the  cost  is  to  be  determined  by  two  competent 
disinterested  civil  engineers,  one  to  be  selected  by  the  com- 
pany and  the  other  by  the  mayor  of  Tbomaston^  to  locate  the 
route  proposed  by  the  company  within  the  five-mile  limit,  and 
the  route  within  the  town,  or  within  one  mile  of  the  court-house, 
on  a  way  which  is  equitable  and  just  both  to  the  company  and 
the  town;  these  engineers  are  to  estimate  the  cost  of  building 
such  line,  and  if  they  fail  to  agree,  they  are  to  appoint  a  third 
disinterested  competent  civil  engineer,  who  shall  decide  and 
determine  the  matter;  in  estimating  the  cost  of  the  respective 
routes,  the  safety  and  permanency  of  the  road-beds,  and  keep- 
ing up  the  same,  are  to  be  considered;  whatever  amount  the 
estimate  shows  it  will  cost  more  to  go  through  the  corporate 
limits,  or  within  one  mile  of  the  court-house,  than  the  route 
proposed  by  the  company  within  the  five-mile  limit,  shall  be 
paid  by  the  town  of  Tbomaston  or  the  citisens  thereof;  upon 
refusal  to  pay  the  same,  the  company  is  released  from  build- 
ing the  road  through  the  corporate  limits  or  within  one  mile 
•of  the  court-house;  a  sum  equal  to  such  extra  cost,  if  any,  is 
to  be  paid  into  some  solvent  national  bank  of  this  state  when 
the  road  is  built  from  the  city  of  Macon  to  the  five-mile  limit, 
subject  to  be  checked  out  by  the  company  when  the  road  is 
built  through  the  five-mile  limit.  The  company  refuses  to  ao- 
oept  this  amendment  or  to  comply  with  its  terms.  The  citi- 
sens  of  Tbomaston,  or  some  of  them,  ofifer  to  oomply  on  their 
part,  and  insist  upon  compliance  by  the  company.  This  differ- 
ence gives  rise  to  the  present  controversy 

1.  The  first  question  is,  whether  the  state,  through  the  legis- 
lature, could  ingraft  this  amendment  upon  the  charter  with- 
out the  consent  of  the  company,  inasmuch  as  the  original 
charter  granted  power  and  authority  to  construct  and  maintain 
a  railroad  through  the  county  of  Upson  by  the  most  direct  and 
practical  route,  to  be  judged  of  by  the  company,  with  no  con- 
dition whatever.  The  amendment  certainly  withdraws  a  por- 
tion of  this  broad  franchise,  on  certain  conditions.  As  modified 
by  the  amendment,  the  charter  still  allows  the  company  to 
«elect  its  own  route  at  will  through  the  county,  if  in  so  doing 
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U  ibonld  not  bring  the  road  within  five  miles  of  Thomaston* 
By  bearing  away  from  that  town  ao  as  not  to  approach  within 
the  fire-mile  limit,  the  company  can  render  this  amendment 
wholly  inapplicable  to  its  operations.    This  being  done,  the 
eharter  will  be  the  same  with  the  amendment  as  without  it 
Only  by  approaching  as  near  to  Thomaston  as  five  miles,  in 
locating  and  constmcting  its  line,  will  any  affirmative  duty 
whatever  devolve  upon  the  company  by  virtue  of  the  amend- 
ment.   If  such  an  alteration  as  this  in  the  charter  of  a  cor- 
poration cannot  be  made,  it  is  difficult  to  imagine  any  material 
alteration  that  could  be  made;  and,  of  course,  if  the  reserved 
power  of  changing,  modifying,  and  destroying  will  not  embrace 
material  alterations,  the  reservation  is  useless  and  worthless. 
No  part  of  the  company's  line  in  Upson  County  being  yet  con- 
■tniGted,  none  of  the  company's  property  is  taken  or  destroyed 
by  the  amendment    A  portion  of  the  franchise  to  locate  the 
line  at  will  is  withdrawn,  and  the  amendment  takes  away 
nothing  else;  it  simply  resumes  what  the  state  conld  have 
withheld  in  granting  the  charter  if  the  legislature  had  been 
ao  disposed.    For  this  reason,  if  not  Ibr  others,  such  cases  as 
DHroU  T.  DeiroU  €ie.  Soad  C7o.,  48  Mich.  140,  are  without  ap- 
plication to  the  question  before  ns.    The  authorities  more  di* 
leetly  in  point  are  such  as  TomUmon  v.  Jei^upf  16  WalL  464; 
JTiOsr  T.  Stats,  16  WalL  478;  and  BaUroad  Co.  v.  Oeargia,  98 

n.a869. 

Where  an  attempt  is  made  to  deprive  a  corporation  of  its 
ptoperty  by  amending  its  charter,  doubtless  the  observations 
of  Cooley,  J.,  in  DeiroU  v.  Detnnt  etc.  Road  Co.,  43  Mich.  140, 
ought  to  be  recognised  as  sound.  He  says:  ^  But  for  the  pro- 
vision in  the  constitution  of  the  United  States  which  forbids 
impairing  the  obligation  of  contracts,  the  power  to  amend  and 
repeal  corporate  charters  would  be  ample  without  being  ex- 
pressly reserved.  The  reservation  of  the  right  leaves  the 
state  where  any  sovereignty  would  be  if  unrestrained  by  ex- 
press constitutional  limitations,  and  with  the  powers  which  it 
would  then  possess.  It  might  therefore  do  what  it  would  be 
admissible  fiur  any  constitutional  government  to  do  when  not 
thus  testrained,  but  it  could  not  do  what  would  be  inconsis- 
tent with  constitutional  principles.  And  it  cannot  be  neces- 
sary at  this  day  to  enter  upon  a  discussion  in  denial  of  the  right 
of  the  government  to  take  from  either  individuals  or  corpora- 
tions any  property  which  they  may  have  rightfully  acquired. 
In  the  most  arbitrary  times  such  an  act  was  recognised  as 
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pure  tyranny,  and  it  has  been  forbidden  in  England  ev^r 
since  Magna  Charta,  and  in  this  eonntry  always.  It  is  im* 
material  in  what  way  the  property  was  lawfully  ae^ired; 
whether  by  labor  in  the  ordinary  aroeationa  of  life,  by  gift^  or 
descent,  or  by  making  profitable  use  of  a  franchise  granted  by 
the  state;  it  is  enough  Ihat  it  has  become  prirate  property,  and 
is  then  protected  by  the  *  law  of  the  land.' "  No  oonstitnUonal 
principles  are  infringed  by  exercising  a  reserved  power  to  re- 
voke special  privileges  or  immunities,  nnlesa  the  provision  of 
oar  own  constitntion  ia  violated,  which  forbids  doing  it  in  such 
manner  aa  to  work  injustice  to  the  corporators  or  creditors  of 
the  corporation.  Whether  the  mode  adopted  by  the  legisla* 
ture  in  a  given  instance  is  just  in  this  reepeei  <^  not,  whilst  pri- 
marily a  legislative  question  may,  if  palpably  decided  wrong, 
become  a  jodidal  question.  But  there  is  not  the  slighteet 
indication  of  injustice  in  the  amendment  which  we  are  oon- 
sideringp  We  see  not  why  the  legislaiure,  had  it  thooght 
proper,  could  not  have  passed  such  an  amendment)  and  made 
it  a  part  of  the  charter,  by  umply  enacting  that  if  the  com- 
pany brought  its  road  within  five  miles  of  Tbomaston,  it 
should  locate  and  construct  its  line  through  the  town  wholly 
irrespective  of  the  comparative  cost  of  two  or  more  routes. 
To  require  this  to  be  done  on  the  further  oondition  that  any 
increased  cost  should  be  pro?ided  for  and  paid  by  others  was 
giving  the  company  a  gratuitous  rather  than  a  necessary 
measure  of  justiceu  But  for  the  voluntary  grant  firom  the 
legislature,  the  company  would  have  no  right  to  construct  and 
use  over  the  lands  of  the  citisens  of  Upson  any  railroad  what- 
ever; and  permission  to  do  so,  attended  with  an  express  res- 
ervation of  a  right  to  revoke  or  modify  the  permission,  was 
no  pledge  to  the  company  that  it  might  build  its  road  where 
it  pleased,  notwithstanding  the  legislature  might  please  to 
order  otherwise.  The  charter  was  as  much  qnalified  by  the 
terms  of  the  code  above  quoted  as  if  these  sections  of  the  code 
had  been  inoorporated  in  the  charter  itself  For  the  0(»pora- 
tion  to  complain  that  the  legislature  did  what  it  reserved  the 
right  to  do,  and  did  it  before  any  portion  of  the  line  had  been 
constructed  in  Upson  County,  seems  to  us  wholly  without 
reason.  The  company  should  have  been  prepared  at  the  be- 
ginning, and  kept  itself  prepared,  for  such  a  mild  and  mod- 
erate exercise  of  the  state's  reserved  power. 

2.  Kor  is  the  right  of  the  state  so  to  amend  or  modify  the 
charter  abridged  or  in  any  manner  affected  by  executory  con- 
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tracts  entered  into  bj  the  company  with  third  persons  before 
the  amending  act  was  passed.  The  Macon  Constrcietion  Com* 
panjTy  in  dealing  with  the  railroad  company,  was  bound  to 
take  notice  of  the  general  law  of  the  state,  under  which  the 
right  and  power  were  reserved  which  have  been  exercieed.  A 
tenant  at  will  cannot  make  contracts  with  reference  to  the 
estate  which  will  limit  the  power  of  the  landlord  to  termi- 
nate the  estate  by  means  compatible  with  its  legal  nature. 
So  a  corporation  in  the  possession  of  franchises  held  at  the 
will  of  the  state  cannot  hinder  the  resumption  or  modification 
of  those  franchises  by  entering  into  executory  contracts  with 
tiiird  persons.  Nor  can  that  effect  be  wrought  by  like  con- 
tracts between  the  partSes  immediately  contracting  with  the 
corporation  and  subcontractors  nnder  them.  On  no  contract 
whatsoever  does  the  amendment  now  in  question  have  any 
direct  effect.  Its  only  effect  upon  contracts  is  incidental,  and 
if  they  cannot  be  performed  consistently  with  the  alteration 
in  the  charter  made  by  the  amending  statute,  their  perform* 
ance,  in  so  far  as  thns  hindered  or  obstructed,  will  be  excused, 
the  rule  of  law  being  that  performance  of  contracts,  when  ren* 
dered  impossible  by  act  of  law,  stands  excused:  Bishop  on 
Contracts,  594;  J<me9  v.  Judd^  4  N.  Y.  411;  Hei'M  v.  Meyer ^  61 
N.  Y.  171;  OwrdeB  v.  Jfi««r,  39  Mich.  581;  83  Am.  Rep.  430; 
KnoxviUe  v.  Bird,  12  Lea,  121;  47  Am.  Rep.  826;  Mieeissippi 
etc,  R.  R.  Co.  V.  Qreen^  9  Heisk.  688;  Odlin  t.  himrance  Co.^ 
2  Wash.  C.  C.  812;  Gray  v.  Sims,  8  Wash.  0.  C.  276;  Brick 
Presbyterian  Church  t.  New  York,  6  Cow.  538;  Baylies  v.  Fet* 
typlacey  7  Mass.  825;  MdviOe  r.  De  Wdf,  4  El.  &  B.  844;  Reid 
V.  HoskifiB,  4  El.  A  B.  979;  Touteng  v.  Hvi>bard,  8  Bos.  &  P. 
291;  Baily  v.  De  Crespigny^  L.  R.  4  Q.  B.  180;  Newby  v.  Sharpe^ 
L.  R.  8  Ch.  Div.  89;  Co.  Lit.  206  a;  Com.  Dig.,  tit.  Condition,  D, 
1,  D,  7,  L,  18;  Abbott  on  Shipping,  696.  XTnder  these  authori* 
ties,  if  the  Macon  Construction  Company,  or  a  subcontractor 
under  it,  was  under  a  stipulation  to  complete  the  railway  by 
a  given  time,  and  if  time  was  of  the  essence  of  the  contract,  a 
valid  excuse  for  failing  so  to  do  would  be  furnished  by  this 
subsequent  legislation,  if  that  legislation  has  rendered  or 
should  render  it  impossible  to  complete  the  work  by  the  stip- 
ulated time.  In  so  far  as  this  or  any  other  executory  contract 
has  been  rendered  less  valuable  or  profitable  to  the  parties 
concerned  by  the  legislation  in  question,  that  is  a  consequence 
which  should  have  been  foreseen  as  possible,  and  which  must 
be  accepted  by  the  parties  as  an  incident  of  the  exercise  by 
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the  lagldatim  of  iti  ilghtftil  leglilatife  power.  Snielj  it 
eaDDot  imtUmally  be  oontended  that  beoauee  the  elteratioa  of 
eharten  with  xeepeet  to  the  latitade  of  the  franohiaee  granted 
may  or  does  operate  unfaTorablj  upon  ezeeatory  eontraeti 
made  by  or  nnder  the  corporations  the  ohartem  moet  remain 
unaltered  in  this  respeoti  and  the  reaerred  power  in  the  legis- 
lature be  reduced  to  a  power  in  name  only. 

8.  All  the  provisions  introduced  by  the  amending  aet  into 
the  original  charter  are  added  to  the  first  section  of  the  ohai^ 
ter  in  the  form  of  a  proyiso  to  the  same,  the  initial  words  ol 
the  new  matter  being  *'  Provided  further."  It  is  contended 
that  because  the  original  charter  grants  to  the  corporation  the 
right  to  locate  and  construct  the  road  where  the  company 
pleases,  and  this  amendmenti  by  way  of  provisOi  limits  or 
qualifies  that  right  as  to  a  portion  of  tiie  line,  the  proviso  is 
repugnant  to  the  purview  of  tlie  charter,  and  is  therefore  void. 
Also,  that  as  the  whole  ameudmoit  comes  in  under  the  form 
of  a  proviso,  the  whole  amendment  is  void.  It  is  clear,  how- 
ever, that  there  is  no  such  repugnance  in  the  proviso  to  the 
main  purpose  of  the  charter  as  that  the  two  cannot  stand  to- 
gether. The  amendment  operates  by  way  of  limitation  or  re- 
striction upon  some  of  the  general  terms  of  the  charter,  and 
that  such  is  a  proper  function  of  a  proviso  is  laid  down  by  the 
authorities:  Minii  v.  United  SUUe$,  16  Pet  423;  Potter's 
Dwarris  on  Statutes,  118;  Sedgwick  on  Statutory  and  Consti- 
tutional Law,  49;  Endlich  on  Statutes,  sees.  184,  186;  8at%ng$ 
Imiitutum  v.  Makin^  28  Me.  860.  For  extreme  cases  in  whidi 
provisos  have  been  upheld  in  the  charters  of  corporations,  9ee 
Dugan  v.  Bridge  Co^  27  Pa.  St  803;  67  Am.  Dec  464;  Ifosoii 
V.  Boom  Co^  8  WalL  Jr.  262. 

But  here  the  charter  is  not  rendered  inoonsistent  and  de- 
structive of  itself  by  the  introduction  of  this  amendment  The 
matter  of  the  amendment  consists  of  a  saving  or  exception 
which  might  have  been  introduced  originally  into  the  charter 
in  the  fiurm  of  a  proviso,  or  any  other  Ibrm,  and  we  see  no  rea- 
son why  an  amending  act  passed  by  a  subsequent  legislators^ 
or  at  a  subsequent  session  of  the  same  legislature,  could  not 
modify  or  repeal  anything  whatsoever  in  the  act  amended^ 
and  in  any  form  the  legislature  might  choose  to  adopt  All 
repealing  acts,  for  instance,  might  take  the  Ibrm  of  proviso!. 
Why  not?  The  most  that  could  be  said  of  such  repealing  acts 
would  be,  that  they  were  an  abuse  of  the  pure  and  proper  pro- 
viso, — abuses  of  which  are  common  occurrences  in 
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See  Coode  on  Legislative  Expression,  60;  Georgia  R.  R.A  B^ 
Co.  T.  SmitJi,  128  U.  8. 174.  In  so  fiur  as  an  act  passed  by  a 
subsequent  legislature,  or  at  a  subsequent  session  of  the  same 
legislature,  is  inconsistent  with  a  prior  act  on  the  same  aub- 
ject,  a  repeal  of  the  prior  act  is  effected;  and  it  seems  to  us  to 
make  no  difference  that  the  later  act  may,  in  whole  or  in  part^ 
consist  of  a  proviso.  The  rule,  so  finr  aa  we  know,  is  uniTcrsal 
that  where  there  is  an  irreconcilable  conflict  between  two  stat- 
utes, the  later  of  the  two  must  preyail|  and  the  former  giye 
way. 

4.  Another  charge  urged  against  the  amending  act  is,  that 
it  ia  unconstitutional,  for  the  reason  that  it  contains  matter 
different  from  what  is  expressed  in  the  title.  The  title  is  in 
these  words:  ^An  act  to  amend  an  act  entitled  an  act  to  in- 
corporate the  Macon  and  Birmingham  Railroad  Company, 
approved  December  26, 1888,  so  as  to  require  said  railroad  to 
run  into  and  through  the  town  of  Thomaston,  in  the  county 
of  Upson,  and  for  other  purposes.^  The  body  of  the  act  re- 
quires that,  on  the  conditions  mentioned,  the  railroad  shall 
run  into  and  through  the  corporate  limits  of  Thomaston,  **  or 
within  one  mile  of  the  court-house.''  The  objection  urged  is, 
that  this  alternative  requirement  is  not  expressed  or  indicated 
in  the  title.  Doubtless  the  legislature  thought  that  to  locate  a 
railroad  within  a  mile  of  the  courtliouse  was,  for  all  substan- 
tial purposes,  the  same  as  bringing  it  into  and  through  the 
town.  The  corporate  limits  and  the  actual  limits  of  the  town 
may  not  be  co-extensive;  and  whether  they  are  or  not»  the  rear 
sonable  purpose  and  object  of  the  act,  as  indicated  in  the  title, 
might  be  accomplished  without  keeping  the  body  of  the  act 
exactly  within  the  letter  of  its  title.  The  meaning  of  the 
constitutional  requirement  is,  that  the  title  and  the  act  must 
correspond,  not  literally,  but  substantially;  and  this  corre- 
spondence is  to  be  determined  in  view  of  the  subject-matter  U> 
which  the  legislation  relates.  We  are  satisfied  that  the  title 
of  this  amending  act  is  reasonably  sufiicieut  to  cover  all  the 
contents  of  the  amendment.  The  body  of  the  act  requires 
that  the  railroad  shall  run  into  and  through  the  corporate 
limits  of  the  town,  unless,  on  certain  conditions,  it  shall  be 
located  within  one  mile  of  the  court-house,  and  outside  of  the 
corporate  limits.  The  dvil  engineers  therein  provided  for 
must  locate  it  within  those  limits,  or  so  near  thereto  as  to  be 
within  one  mile  of  the  court-house.  When  the  title  of  an  act 
indicates  that  a  thing  ia  to  be  or  may  be  done,  it  is  no  variance 
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from  it  for  the  body  of  the  act  to  provide  that  the  thing  shall 
be  done,  or  not  done,  on  eome  conditioOi  Here  one  of  the 
oonditions  on  which  the  road  ie  to  run  into  and  through 
the  corp(n*ate  limits  of  Thomaston  is,  that  the  engineers,  in 
the  ezeroise  of  the  discretion  with  which  thej  are  intrasted, 
shall  not  locate  it  elsewhere  within  a  mile  of  the  oourt-hoaee. 
For  the  pnrposes  of  the  act,  the  town  may  be  considered  as 
extending  a  mile  from  the  court-honse,  whether  the  corporate 
limits  haye  that  extent  or  not 

5.  Another  objection  urged  to  the  amendment  is,  that  ft 
seeks  to  enable  the  town  of  Thomaston,  in  its  corporate  capa- 
city, to  apply  corporate  money  <Mr  revenue  to  the  construction 
of  a  railroad.  We  think  it  has  no  such  purpose,  but  that  where 
the  act  says  that  the  increased  cost  ^  shall  be  paid  by  said 
town  of  Thomaston,  or  the  citisens  thereof,**  it  means  that  the 
town  is  to  act  ae  a  community,  not  as  a  corporation,  and  that 
/town''  and  "citizens'*  both  mean  tiie  people  of  the  town. 
The  payment  is  to  be  voluntary,  not  compulsory.  The  corpo- 
ration is  not  to  raise  the  funds  as  publio  revenue,  but  the 
people  are  to  contribute  the  same  freely  and  Toluntarily.  If 
they  fi&il  to  do  vhis,  the  amendment  is  to  be  without  any  ulti- 
mate effect  on  the  location  of  the  road.  No  tax  or  tribute 
whatever  is  laid,  or  to  be  laid  by  virtue  of  this  act,  upon  prop- 
erty or  persons  within  the  town.  Neither  the  raising  nor  the 
expenditure  of  public  money  is  contemplated.  Private  means 
alone  are  to  be  used,  and  if  from  that  source  the  requisite  fond 
is  not  raised  in  due  time,  the  railroad  company  will  be  at 
liberty  to  proceed  as  though  the  amending  aot  had  not  be^i 
passed. 

6.  We  come  now  to  the  question  whether  the  citisens  of 
Thomaston  can,  by  petition  in  the  nature  of  a  bill  in  equity, 
invoke  Judicial  aid  for  the  purpose  of  restraining  the  company 
from  violating  this  amendment  to  its  charter,  and  compelling 
it  to  co-operate  with  them  in  administering  the  provisions  of  the 
amendment.  No  doubt  the  general  rule  is,  that  the  state  alone 
will  be  heard  to  complain  of  a  corporation  for  not  conforming 
to  the  terms  of  its  charter  in  matters  affecting  the  public  in- 
terest; or  at  all  events,  that  the  attorney-general  must  be  a 
party  to  the  suit,  either  as  plaintiff  or  defendant;  Green's 
Brice  on  Ultra  Vires,  695,  602.  But  here  the  immediate 
interest  involved  and  sought  to  be  protected  is,  not  that  of 
the  general  public,  but  the  special  and  peculiar  interest  of  the 
town  of  Thomaston.    The  object  of  the  legislature  in  prevent^ 
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Ing  the  oonttruetion  of  this  railroad  wlthia  flye  mHai  of  the 
town,  anleee  it  ahonld  pass  within  one  mile  of  the  ooor^house, 
was  to  preserre  that  town  from  decline  and  decay  in  oonse- 
qoence  of  haying  a  railroad  in  the  yicinitj,  bat  not  near 
enoagh  to  hinder  some  rival  or  competing  town  from  springing 
np.  The  general  publio  might  or  might  not  have  an  interest 
in  the  meaenre,  but  it  is  certain  that  the  citizens  of  Thomas- 
ton  haye  a  yital  and  peculiar  interest  therein.  The  amending 
act  oontemplates  that  that  interest  shall  be  respected,  and 
provides  means  for  its  protection  upon  the  assamption  that  the 
compaD  J  win  eonf(»in  to  the  terms  of  the  act.  These  terms 
create  a  legal  obligation  on  the  part  of  the  company,  and  it 
teems  to  ns  that  a  corresponding  right  in  the  dtisens  as  a 
commnnit^,  to  have  that  obligation  enforced,  is  created  by  the 
act.  The  refhsal  of  the  company  to  perform  its  legal  daties  to 
the  citiiens  of  Thomaston  is  a  wrong  to  them,  and  the  wrong 
IS  of  such  a  natnro  as  to  admit  of  no  adequate  and  appropriate 
remedy  save  a  {woceeding  to  compel  a  specific  performance  by 
the  company  of  the  requirements  of  the  act.  As  we  have 
already  said,  the  company  can  relieve  itself  and  remain  free 
from  any  duty  to  the  citizens  of  Thomaston  by  not  construct* 
ing  its  road  within  five  miles  of  that  town,  but  it  cannot 
come  within  five  miles  with  its  work  and  not  comply  with 
the  act  To  do  so  would  be  a  violation  of  its  charter  and 
a  special  and  particular  injury  to  the  citizens  of  the  town,  who 
are  no  less  entitied  to  the  provisions  of  the  amended  chartert 
made  for  their  special  benefit,  than  the  company  is  to  the  pro- 
visions of  the  original  charter  unrepealed,  which  were  made 
for  its  benefit  The  dtizens  haye  as  much  right  to  complain 
of  the  company  for  denying  them  their  dues  under  the  charter 
as  the  company  has,  or  would  have,  to  complain  of  any  citizen 
for  denying  it  the  enjoyment  of  any  of  its  chartered  rights. 
It  is  a  mistake  to  suppose  that  corporations  are  created  alone 
for  their  own  benefit,  or  that  their  privileges  are  more  sacred 
than  their  duties.  We  see  not  why  a  local  and  special  duty 
may  not  be  enforced  at  the  instance  and  by  the  suit  of  the 
local  and  special  body  of  citizens  recognized  in  the  charter  as 
inmediatdy  interested  in  some  of  its  {uovisions. 

7.  A  farther  question  is,  whether  some  of  the  citizens  of 
Tliomastoiit  suing  in  behalf  of  themselves  and  all  their 
foUow-citiaenB  of  the  town,  will  be  sufficient  as  parties  plain- 
tiff in  this  proceeding,  or  whether  all  the  citizens  must  join 
as  such  plaintiSL    The  interest  being  common  to  all  as  a 
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oommanity,  and  the  citizens  being  numerous  (of  which  fact 
we  can  take  judicial  notice  from  public  statistics),  we  think 
the  case  is  provided  for  by  a  well-recognized  rule  which  has  long 
prevailed  in  equity,  and  that  some,  as  representatives  of  the 
class,  may  sue  for  all:  Story's  Eq.  PI.,  sees.  94  et  seq.;  Mitford'* 
£q.  PI.,  167  et  seq.;  Spence's  Eq.  Jur.,  656;  1  Daniell's  Chancerj 
Practice,  284, 237;  Pomeroy's  Remedies  and  Remedial  Rights, 
sees.  888  et  seq.;  Hawes  on  Parties,  sees.  92;  1  Pomeroy's  Eq. 
Jur.,  sees.  251,  255,  269,  274;  Phillips  v.  Hudson,  L.  R.  2  Ch. 
243;  Comm^rs  etc.  v.  Glasse,  L.  R.  7  Ch.  456;  Smith  v.  Sworm- 
stedt,  16  How.  802.  It  is  true  that  as  only  two  of  the  citizens 
have  become  parties,  it  is  rather  a  small  representation  of  the 
whole  community;  but  considering  the  publicity  of  the  case 
and  of  the  interest  involved  in  it,  and  the  fact  that  the  suit  is 
located  in  Upson  County  and  will  be  tried  (if  tried  at  all)  at 
the  county  town,  which  is  the  town  whose  citizens  are  inter- 
ested, there  can  be  no  cause  to  apprehend  that  the  two  plain- 
tiffs on  the  face  of  the  petition  will  be  disposed,  or  if  ao 
disposed,  allowed  to  misrepresent  the  oommunity  in  whose 
behalf  they  have  brought  this  suit.  No  doubt  it  is  somewhat 
discretionary  with  a  court  of  equity  as  to  how  many  represent- 
atives of  a  class  will,  or  ought  to  be,  regarded  as  a  fair  repre* 
sentation  of  the  whole  class  in  the  given  instance.  We 
simply  rule  that  this  is  a  proper  ease  for  some  of  the  citizens 
to  represent  all,  and  that  the  number  of  representatives, 
though  the  smallest  that  could  be  recognized,  is  not,  as  matter 
of  absolute  law,  insufficient. 

8.  One  of  the  errors  assigned  is,  that  the  judge  erred  In 
holding  that  the  superior  court  of  Upson  County  has  jurisdio* 
tion  of  the  case;  but  it  nowhere  affirmatively  appears,  in  the 
bill  of  exceptions  or  the  transcript  of  the  record,  that  any 
question  was  raised  as  to  the  jurisdiction.  From  the  assign- 
ment of  error  it  might  be  implied  that  some  such  question  arose 
and  was  decided;  but  we  have  no  information  or  intimation 
as  to  the  ground  or  grounds  suggested  and  insisted  upon  as 
objections  to  the  jurisdiction.  In  the  argument  here,  non-resi« 
dence  in  the  county  of  Upson  of  the  two  corporation  defend- 
ants  (that  is,  the  railroad  company  and  the  construction 
company)  was,  we  believe,  the  ground  mentioned;  but  this  is  a 
ground  which  can  be  waived,  and  which  was  waived,  inasmuch 
as  these  companies  appeared  and  answered  without  at  the 
same  time  filing  or  presenting  this  objection  to  the  joriadio* 
tion.    It  is  needless  to  add  more  on  this  topio. 
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9.  With  respect  to  the  character  and  scope  of  the  injunction 
granted,  we  see  nothing  to  disapprove,  except  that  we  think 
any  interference  with  the  mandamuB  proceeding  was  needless, 
and,  under  the  circumstances,  improper.  For  the  protection 
of  the  citisens  of  Thomaston  it  is  quite  sufficient  that  the  rail- 
road company  be  restrained  from  constructing  its  proposed 
line  anywhere  within  five  miles  of  the  town,  without  conform- 
ing to  the  amended  charter.  No  amount  of  preparation,  by 
securing  the  right  of  way  or  otherwise,  will  violate  the  charter 
or  harm  the  town;  and  inasmuch  as  the  company  must  wait 
for  future  developments  to  ascertain  that  it  cannot  lawfully 
construct  its  line  on  the  location  which  it  has  chosen,  there  is 
good  reason  for  not  interfering  with  its  preparation  to  use  that 
route  ii^  by  reason  of  failure  on  the  part  of  the  citisens  of 
Thomaston  to  perform  some  of  the  conditions  devolving  upon 
them,  the  route  already  chosen  should  be  the  one  ultimately 
adopted.  It  should  be  borne  in  mind  that  any  action  what* 
ever  by  the  citisens  is  optional  and  voluntary.  The  amended 
charter  seeks  to  apply  compulsion  to  the  company,  but  none 
whatever  to  the  citizens.  We  think  the  company  should  be 
left  free  to  secure  the  right  of  way,  if  it  should  think  proper 
to  do  so^  along  the  line  of  its  choice,  irrespective  of  what  the 
citiiens  may  or  may  not  hereafter  da  The  company  may  not 
ohoose  to  avail  itself  of  this  privilege  whilst  the  general  con- 
troversy remains  in  an  unsettled  state;  but  whether  exercised 
or  Dot|  the  privilege  should  be  accorded,  as  no  violation  of  the 
charter  is,  or  will  be,  involved  in  it  The  duty  of  the  com- 
pany to  yield  up  the  line  of  its  choice  and  adopt  another  is 
wholly  conditional  upon  the  will  and  conduct  of  the  people  of 
Thomaston.  At  least  this  will  be  so,  provided  the  cost  of  the 
line  by  or  through  the  town  exceeds  the  cost  of  that  around 
the  town.  It  is  not  always  that  people  continue  in  a  willing 
mind  to  raise  money  and  deposit  it  in  bank,  or,  with  ever  so 
good  a  will,  that  they  can  command  the  means  if  the  amount 
to  be  forthcoming  should  be  very  considerable.  We  think  the 
injunction  should  be  modified  so  as  not  to  extend  to  the  mafi- 
damtu  proceedings,  and  we  direct  accordingly. 

10.  A  court  of  equity,  or  a  court  of  law  in  the  exercise  of 
equitable  functions,  may,  and  should,  always  impose  just 
terms  as  a  condition  to  its  interference  by  interlocutory  in- 
junction in  behalf  of  suitors.  The  granting  and  continuing^ 
of  an  injunction  is  not  matter  of  strict  right  in  the  parties^ 
but  of  sound  discretion  in  the  judge  of  the  court.    In  the  ex* 
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ercisa  of  raeh  discrstioD,  it  soems  highlj  iiMfxpedKoHl  to  ImU 
one  of  the  x^rttoB  to  the  litigttiioii  abeohilely  boimdy  irfulit 
the  other  party  Tem&m  perfectly  -free.  This  woaM  haire  Qie 
appearanoe  of  snbgectiiif  the  former  to  the  w9l,  or  ewi  the 
caprice  of  the  laUer.  In  view  of  the  Caci  that  the  citiMm  of 
Thonutston  may,  after  the  eoet  of  the  Uwo  nmtes  to  aidiiatoil 
in  the  manner  pointed  oat  by  the  acnecided  ehmrtor,  oleet  ulti- 
mately not  to  advance  and  deposit  the  money  peqniato  to  4e- 
fraytheexceeeof  coBtof  thetoim  line  oter  that  of  the  ommtry 
fine,  it  fleems  to  «  reasonable  that  upon  thie  cgeeea  (if  amy) 
being  ascertained,  the  plaintifib  in  this  petitioa  ehonM  he  i^ 
qnired,  as  a  condition  of  the  oonttnnance  of  the  injonetieii  after 
fliat  time,  to  fire  bond  and  eeenrity  to  ineim  a  deposit  of  the 
money,  according  to  the  amended  charter,  ae  eoon  as  the  rail- 
road shall  be  birih  to  the  fi^e-mile  limit.  This  bond  fliiinild 
be  in  doable  the  amount  of  the  excess  of  cost  aseertoined  by 
the  estimato  of  the  engineers,  and  shoiold  be  payable  to  Hm 
railroad  company,  with  a  condilmn  to  deposit  in  bank,  eon* 
ibrmably  to  the  amended  charter,  a  sum  eqnivatont  to  tRioh 
excess;  or  on  &ilnre  eo  to  do,  to  answer  to  the  company  tor 
all  damages  which  it  may  snstatn  by  reason  of  tide  rajanotion 
baying  been  granted  and  continued  in  torce. 

We  direct  that  the  judge  of  the  Flint  circuit,  or  some  oAer 
jodge  should  he  be  disquaKGed,  pass  an  order  reqniiing  aach 
bond  and  security  to  be  gi^en;  and  that  upon  fiuinrs  to 
ply  with  its  torms,  the  injunction  be  diseohped. 

Judgment  affirmed,  witii  direction. 


OtarasLAsnan,  CBdOBoam  or.  — J^  priWltgai  gsAoted  hj  ito  ctali 
made  aubjeot  to  the  right  of  the  state  to  prescribe  the  oonditions  upon  vhioli 
ttioae  priyilegee  shall  be  enjoyed,  whether  it  expressly  resenres  this  porwer  or 
not:  IMftw&rt  etc  H,  R.  0^  ▼.  Oenlraif  «e.  Tr,  (h.,  48  F.  J.  Eq.  71;  OiMR- 
MOMMsM  r.  ITtw  ToA  €fe  &  JL  6b.,  Itf  Al  at  468;  15  Aau  St  Bsfi  7Si. 
The  pTOTiaions  of  a  gsneoal  law  icagnctiag  corporate  pov«ra  aster  inta  and 
form  a  part  of  the  charter  of  «  oorporatioa:  PeopU  v,  Chicago  0»  T,  Ob.,  130 
SL  268;  17  Am.  St  Bep.  319;  FraiJeSn  Co.  CL  ▼.  Bank,  87  Ky.  370. 

An  met  creating  a  pnUie  oorporatioB  may  be  altered  or  modiAed  at  wfl  by 
tlM  legiabdnras  Ma^fdier  Jbatdem^  r,  Qmt^  14  La.  S88;  38  Am.  Dut,  BS^ 
Compare  extended  note  to  CmnmommeaAk  r.  €mlki^  S3  Am.  Dm.  460-424; 
note  to  Jiinen'  Bank  r.  UnUed  Siaiea,  43  Am.  Dec  118>121.  But  alter 
▼ested  rights  haye  been  aoqnired,  the  charter  of  a  corporation  cannot  be  so 
■mended  as  to  impair  them,  nnloss  t^e  power  to  amend  is  expressly  reserredt 
Otmdmuai  4te.  JTy  Oo.  t.  dififrd,  118  Knd.  460;  B^Sidem  r«  CUmm'  Bmk,  9 
htL  606;  29  Adl  Dea  458.  A  grant  to  a  oerpomtlon  vhioh  merely  ooilerB 
upon  it  a  nev  tight^  or  enlarges  a  right  already  possessed,  withont  any  oon« 
nderation  or  any  itJditional  harden  imposed,  is  nothing  more  than  a  license, 
which  may  be  repealed  at  any  time:  Penwylvaida  ITy  Oo,  ▼•  Bowery  1S4 
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Vtk,  8t  UB^    Tbm  cnlaigemeiift  bf  tha  leipaUtnzv  «£  IIm  f— ■  «<  a  mm- 
mexgaJS^  oiBiuif^  hj  implioation,  dattroy  or  ftltv  tift«  duurter  of  »  corpora- 


iMwitb  th»  oa«»r  ^faiT.  l^i 
Prtm  Ok,  40  Miikiii.ll7|  12  Am.  8t  Rep.  707,  vid  note^  iUfl«%  cCe.  On.  «. 
SkmamiatH  K  JL  R.  Ox,  86  Va.  I;  10  Am.  8t  Bop.  858^  and  noto;  ^emi- 
dmfT.  illwfm^  9^W.  T.  897r  29^  Am;  Kep.  tSS,  ad  note  S89-2iff;  noto  to 
i>ta^^  JkOMi  e^AmL^eoi.  648^  840. 

FuBMi—AftpmrlMiaiiitniBbrohosld  Im  Jtnfli  te  m«om  ooattif  Ik 

oqaiteUomluib  jai«MgT.JMau^27Tos.408^  88  Am  I>m  ttfl^  nd  aolil 
noto  to  Tola  «.  OSUoefa  i?.  iS.  Ok,  71  Am  Doo.  311-316. 

AFPiABABai  XV  AonoHfl,  Eftsot  ov.  —  ATolantary  appeanuico  and  tlio 
flHag  of  ag  aaoiror  or  a  domnrror  waireo  all  objootioiu  as  to  Jnrbdiotion  of 
IMno^.  JTr  Ox  w.Ihm^  M  €bL  2M;  19  Am.  St  Bep.  221, 


hia  onao  of  aetinn^  bofoco  as  iajnoBtioa  will  bo  fimitod:  JCooro  ▼»  SUmr  V* 
Mm,  OXf  104  K.  O.  SSL  Tht  grantini^  ooiitiniiin|^  or  dksolviikg  of  i^jon^ 
tionff  fli  kgdy  withia  tho  disorotfen  of  iho  oourt:  Oarl^on  t.  Bugg,  149 
Mai  80D^  HAax  8t  Bop.  480^  aad  note;  And  upon  tbo  iasvo  of  an  in- 
jiiniiHan,  vhttlHr  or  not  a  bond  la  nocowaay  daponda  npon  tho  diactotion 
of  tte  Ja%o  who  orioro  iti  WUU  y/L  AwMbo%  8  Md.  16(H  88  Am.  Boo. 
899.  Obmgaio  A^alaekhola  w,  Agulmtkioola  Imtid  C^8  FIa>  840;  79  Am, 
Doo.  281 
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I9B  GaoaoiA.  124.] 

nr  VbKSfOH  Statm.  —  An  attomoy  who  b  Ibo 
of  n  oiama  by  a.  orodBtor  agamat  hia  dobtor  maj 
dao  anah  dabtoa^  m  aBotimr  atato  tfau  that  in  wbiah 
tiio  partioo  roaida^  and  thna  oompel  payntant  witbont  hoooming  Mablo  in 
^*-**gr*,  althoni^  tho  object  of  tho  proceeding  ia  to  orade  tho  law  of 
fto  atato  wbero  tho  partiea  roiido^  which  oxempta  anch  wagoa  from 


JBiafigood  Wkd  DimgloB^  for  the  appellaoL 

AmM  mm!  AmMf  fir  tha  respondoDta. 

Blbgkut,  0.  I.  By  the  statute  law  of  thia  state,  ^all 
joameyiaeii  mechanics  and  day-l&boiers  ahall  be  exempt 
firom  the  pnictta  and  liabilities  of  g^iniBbment  ou  their  daily, 
weekly,  or  monthly  wages,  whether  in  the  hands  of  their  em- 
ployers or  othera'':  Code,  aeo.  8564.  We  are  not  informed  by 
aaything  directly  alleged  in  the  plaintiff's  declaration  whether 
or  not  any  similar  law  prevails  in  the  state  of  Tennessee.   The 
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Ikir  inference  from  what  is  alleged  would  be  thai  there  is  no 
like  exemption  in  that  state,  or,  at  least,  none  of  which  non- 
lesident  debtors  could  avail  themselves.  It  appears  that  the 
defendants,  who  were  creditors  of  the  plaintiff,  for  the  purpose 
of  resorting  to  a  Tennessee  forum,  and  to  evade  this  provision 
in  the  laws  of  Georgia,  transferred  their  account  to  their  at« 
tomey  and  caused  attachment  to  issue  in  Tennessee  and  a 
garnishment  to  be  served  on  the  Western  and  Atlantic  Rail- 
road Company,  who  was  indebted  to  the  plaintiff  for  wages 
earned  as  a  daily  laborer.  The  effect  of  this  garnishment  was 
to  constrain  the  plaintiff  to  pay  the  debt,  in  whole  or  in  part, 
which  he  owed  to  the  defendants,  the  sum  paid  being  thirteen 
dollars.  This  is  the  grievance  of  which  he  complains,  alle- 
ging that  he  was  injured  and  damaged  thereby  in  the  sum  of 
two  thousand  five  hundred  dollars.  Both  parties  being  citi* 
sens  of  Georgia,  it  is  not  unlikely  that,  if  application  had  been 
made  in  time,  an  injunction  might  have  been  obtained  re- 
straining the  defendants  from  prosecuting  their  attachment 
and  garnishment  in  Tennessee.  Ample  and  apparently  sound 
authority  for  so  doing  may  be  found:  Snook  y.  SnetEer^  25 
Ohio  Bi.  516;  Keyset  y.  Rice,  47  Md.  203;  28  Am.  Rep.  448; 
Teager  v.  Landeley,  69  Iowa,  725;  Hctger  v.  Adame^  70  Iowa, 
746;  Mumper  y.  Wikon,  72  Iowa,  168;  2  Am.  St  Rep.  238; 
Wilson  V.  Joseph,  107  Ind.  490. 

It  does  not  follow,  however,  that  because  the  plaintiff  might 
have  asserted  his  exemption  in  this  way,  and  claimed  the 
benefit  of  the  law  of  his  own  state,  it  was  in  any  sense  un- 
lawful or  legally  wrongful  for  the  defendants  to  bring  their 
attachment  in  Tennessee,  and  use  there  the  remedy  of  garnish- 
ment furnished  by  laws  of  that  state.  Unless  restrained  by 
some  tribunal  of  their  own  state,  they  were  but  exercising  a 
privilege  common  to  all  citizens  of  the  United  States.  While  left 
free  to  act  according  to  their  own  will  in  the  use  of  remediesi 
they  had  as  much  right  to  sue  in  Tennessee  as  they  would  have 
had  if  they  were  citizens  of  that  state:  Morgan  v.  NeviUe,  74 
Pa.  St.  52.  In  dealing  with  a  somewhat  similar  question,  the 
supreme  court  of  Massachusetts,  in  Lawrence  y.  BatcheUery  131 
Mass.  504,jipeaking  by  Field,  J.,  said:  ''The  argument  of  the 
plaintiffs  in  the  case  at  bar  is,  that  as  it  was  contrary  to  equity 
for  the  defendant  to  proceed  with  his  suits  to  judgment,  and 
to  a  satisfaction  of  the  judgment  from  the  funds  attached,  so 
it  is  contrary  to  equity  for  him  to  retain  the  money  so  ob- 
tained; and  that  they  can  maintain  an  action  at  law  against 


April,  1890.]    Habwsll  v,  Bhjlbp  Brothsbi.  151 

fhe  defendant  for  money  had  and  receiTed  to  fheir  use,  be- 
eanae  tHe  money  ex  mqw>  $t  bimo  belongs  to  them.  This  arga- 
ment  rests  upon  the  assumption  that  courts  of  law  will  aff<Hrd 
a  remedy  in  damages  for  all  wrongs  done,  which  courts  of 
equity,  if  seasonably  applied  to,  will  preyent;  but  this  is  not 
true.  Courts  of  equity  recognise  and  enforoe  rights  which 
courts  of  law  do  not  recognise  at  all;  and  it  is  often  on  this 
ground  that  defendants  in  equity  are  enjoined  from  prosecut- 
ing actions  at  law."  The  plaintiff  may  have  had  Iiis  election 
to  bring  the  defendants'  rights,  as  against  his  wages,  to  the 
test  of  Georgia  law,  or  allow  them  to  be  tested  by  Tennessee 
law.  This  election  could  be  exercised,  however,  only  in  due 
time  and  proper  manner.  He  could  not  allow  the  law  of  Ten- 
nessee to  be  applied  to  the  case,  and  afterwards,  by  such  an 
action  as  this,  have  the  law  of  (Georgia  applied  to  it.  His 
remedy,  if  he  had  any,  was  to  prevent,  by  injunction  upon  his 
adversary,  the  application  of  Tennessee  law  as  a  rule  of  adjudi* 
cation.  This  he  did  not  do,  otherwise  than  by  paying  tbe  debt. 
Although  it  is  not  distinctly  stated,  we  think  it  is  to  be  inferred 
from  tbe  language  of  the  declaration  that  he  paid  before  the 
proceeding  in  Tennessee  reached  a  conclusion  by  judgment- 
Had  it  resulted  in  a  judgment,  there  can  be  no  doubt,  assum- 
ing  that  the  attachment  and  garnishment  were  regular  accord- 
ing to  the  laws  of  Tennessee,  that  such  judgment  would  have 
to  be  treated  in  Georgia  as  having  the  same  effect  as  would  be 
ascribed  to  it  in  Tennessee:  Oreen  v.  Van  Bfutirkj  6  Wall* 
810;  t  Wall.  189.  A  case  very  similar  to  (he  present  has 
been  decided  in  Indiana,  and  it  was  held  that,  even  though 
there  was  a  statute  making  the  act  complained  of  penal,  no 
recovery  could  be  had  for  the  transfer  of  a  just  debt,  and  pro- 
ceeding upon  it  by  attachmeflt  in  another  state,  though  the 
effect  was  to  deprive  the  debtor  of  his  exemption  allowed  by 
the  laws  of  his  own  state,  of  which  state  the  creditor  also  was  a 
eitisen:  Uppinghotue  v.  Jfimdel,  108  Ind.  288.  The  soundness 
of  that  adjudication  miTy  be  questioned,  inasmuch  as  there 
was  an  express  statute  violated.  But  with  us  there  is  no 
such  statute,  and  we  are  therefore  not  required  to  go  the 
iull  length  of  this  Indiana  precedent.  Upon  no  recognised 
theory  of  a  malicious  abuse  of  process,  or  tbe  malicious  prose- 
cution of  a  civil  action,  can  the  declaration  before  us  be 
upheld.  There  was  a  just  debt  and  a  lawful  resort  to  a  com- 
petent forum  (nothing  to  the  contrary  being  alleged)  for  its 
coUectiony  and  payment  was  made  either  pending  the  suit  or 
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after  jndgmecii    The  debt  was  thns  in  whole  or  in  part  ez^ 

tingaiehed.    The  money  paid  ie  no  longer  that  of  the  debtor, 

hot  baa  beeome  the  property  of  the  oreditor.    While  there 

may  ha^e  been  damage,  there  has  been  no  legal  injnry,  no 

wrong  done  to  the  plaintiff,  for  whieh  any  conrt  adjudicating 

npon  legal  prineiplee  oan  a£fbrd  redresa. 

There  waa  no  error  in  eoetaining  the  demnrrer  to  the  decla- 

ration. 
Judgment  aflfrmed. 


EXXMPTIOKS  —  OABBISHiaMT  OT  WaOM  — OOKTUKS  Off   LUVa— *WllMi 

a  oorpontioii  ii  gamlBhed  foe  a  dabt  due  to  a  oitixen  who  ii  a  residoBi  o(  an- 
othef  fltete^  tlia  azemption  lawi  of  sndi  state  oannot  ayaS  as  a  def enM  to  tlia 
ganiahaa^  «■!«■  ilio  dobi  is  alao  ooiOTiipl  bgr  tko  lawa  of  Ao  atato  wliora  Hia 
gMnusfaoa  it  nimmoaod:  Nota  to  Mfumf&rw,  WUmm,  t  Am.  St  Bap.  9U.  8aa 
alto  Benrp  t.  DmOa,  77  Tex.  191;  19  Am.  8t  Rip>  748»  aad  aola. 

Contrary  to  the  doctrine  of  the  principal  case  ia  the  role  laid  down  in.  Draks 
T.  Lake  Shon  etc  Ity  Co,,  60  Mich.  168^  13  Am.  St  Bap.  382,  where  it  is  da- 
aUM  that  a  araiitor  who  ia  a  eittaen  of  one  atoto  oannot^  hj  aaaigning  hia 
ektm  to  a  oitiaB&  of  aaotiMr  atato^  «aa  the  oanrtoof  that  atato  to  oollaot  a 
debt  againat  a  aitiBen  of  a  tormar  atata^  whoaa  paiaoa  ar  frapat^  ia  aoft 
within  the  jnriadiotion  where  the  aait  ia  hrought^  and  whoae  wagea»  aooght 
to  be  reached  by  gamiahmen^  are  exempt  nnder  the  Uwaof  hia  atatob 
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(»  GaoaeiAclSLl 

Jkauma  mra.  DaaoLT  Wairov— PaaauMpnoH  or  Iimrr  «e  Km*— An 
aaaanlt  made  with  a  weapon  likely  to  produce  death,  bat  firam  whioh  na 
killing  resnltsb  doee  not  raiae  a  preanmption  of  an  intent  to  kilL  ICaUoe 
inaaaaaailt  by  atabfaing  doea  not  neeeosarily  inalade  aa  totaatian  to  UDL 

B.  J.  Jordan^  for  the  plaintiff  ia  error. 

C.  D.  HiUf  •eliotor-peneroly  for  the  state. 

BuuiDFOBDy  J.    The  main  error  assigned  hy  the  plaintiff  tn 

error  in  this  ease  is,  that  the  conrt  erred  in  charging  the  jury 

.  as  follows:  **  Yon  hare  heard,  gentlemen  of  the  jury,  the  evi- 

J  denoe  as  to  the  sort  of  weapon  the  assault  was  made  with;  and 

J  if  yon  beKeve  that  it  was  a  weapon  in  its  nature  and  of  a  sort 

that  was  likely  to  produce  death,  then  the  law  presumes  that 

that  assault  was  made  with  the  intent  to  murder.    I  say  the 

law  presumes;  that  is,  the  law  raises  the  presumption,  from  the 

use  of  a  weapon  likely  to  produoe  death,  that  it  was  done  with 

the  intent  to  murder.    And  if  you  believe  from  the  evidence 

that  an  assault  was  made  by  this  defendant,  and  with  such 
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a  weapoiiy  then,  m  I  tay,  the  law  ndsee  the  presumption  that 
it  was  done  with  mteDt  to  murder;  and  if  that  presuniplioD  it 
not  rebottad  bj  eyidenoe  upon  the  port  of  the  defendant,  the 
IMreattxnption  that  the  law  raiaae  remainfl."  This,  in  our  opin- 
ion, was  maniiiBst  error.  We  know  of  no  case  decided  by  this 
court  that  snfitaxna  this  eharga  The  nearest  case  which  ap- 
proaches ii  is  thaictf  Cbifitfr  v.  SuOBj  8»  Ga.  81;  99  Am.  Deo. 
449.  In  that  ease  tUa  court  held  that  if  a  man  shoot  with  a 
pistol  at  another,  and  hit  Um,  the  law  would  presome  prima 
faeie  that  he  did  it  with  maUoe;  that  no  one  has  a  right  te 
shoot  at  aaother  with  a  loaded  pistol  in  eport^  and  if  he  does 
so,  he  is  respoBcibla  for  the  eonseqneneeSy  and  the  law  wiU 
imply  malice  from  tbs  leddeeeiissR  of  the  acl 

Where  deatti  takes  place  from  onlawfiil  violence,  malice  in- 
cludes an  iwtentioa  to  kill:  Code^  see.  4321.  But  where  death 
does  not  take  places  there  may  bs  malice  in  giving  the  wound, 
but  ntier  afasenee  of  intention  to  kilL  The  law  will  impute 
the  inientioii  to  kill  where  there  is  a  kilBng,  hot  not  where 
there  is  nonCL  Hialics  in  an  aceauU  hf  stabbing  doee  not 
necessarily  indode  an  intention  to  kilL  Malice  may  prompt 
or  attend  any  injnriooe  act  whatever.  It  is  a  necessary  ingre* 
dient,  for  instance,  in  libel,  maUcioas  mischief^  and  nuiHcioQS 
prosecntion.  The  general  definition  of  malice  is^  ^  wickednesa 
of  purpose;  a  sprtefol  or  malevolent  design  against  another; 
a  settled  purpose  te  injure  or  destroy  another":  Bnrrill's  Law 
DicL  696.  From  the  use  of  a  deadly  wei^n  in  a  manner 
calculated  to  isjmfey  the  law  will  presume  an  intention  to  in-* 
jure;  or  from  the  use  of  it,  with  intention  to  kill,  in  a  manner 
calcsdated  to  nQeompiUsh  the  intention^  the  law  will  presume 
thal^  had  the  killing  taken  phuis,  the  homicide  woidd  have 
been  womdm.  Bvt  this  is  as  lur  aa  the  mere  l^al  prsenmp- 
tion  aa  to  malioe  or  intent  will  go^  on  trials  for  assault  witii 
intent  to  mniden.  That  an  eflBdet  net  produeed,  and  which  if 
produoed  wonld  hnvn  coaefeitaied  a  diflerent  eflense  from  tliat 
aotnally  eownnitted,  was  intended,  is  sorely  for  determination 
by  the  jniy  ns  a  matter  of  &eL  The  law,  without  the  aid  of 
the  yaaj^  esn  |m—mii  ttie  malidooa  motive  er  the  intention, 
so  isr  na  lealaaBd  in  the  aet^  but  net  an  intei^on  bsyimd  wbat 


Bee  alao  jBbfon  v.  iBtate,61  Qa.  48,  where  the  point  intolved 
in  tho  preasnt  case  was  oonsidered.  In  Kinmihnm  v.  Acrts,  80 
Q^  289^  flm  f  nsslien  as  to  prcsumplions  of  law  and  presump- 
tiona  ef  feat  waa  extensively  discussed,  and  the  rule  properly 


154  Pattbrsoh  v.  Statk  [Georgia, 

laid  down  by  the  present  chief  justice.  Under  the  rule  therein 
stated,  this  charge  was  error.  It  would  haye  been  a  proper 
charge  fbr  the  court  to  have  instructed  the  jury  that  if  the  ao- 
cused  assaulted  the  person  wounded  with  a  weapon  likely  to 
produce  death,  and  if  death  had  ensued  it  would  have  been 
murder,  then  the  law  would  presume  that  the  assault  was  an 
assault  with  intent  to  murder.  This  is  probably  as  far  as  the 
court  should  go  in  a  case  of  this  character;  and  we  know  of 
no  direct  decision  in  this  state  (nor  of  any  other  state  in  the 
Union)  to  the  effect  that  the  law  presumes,  because  an  assault 
was  made  with  a  weapon  likely  to  produce  death,  that  it  was 
an  assault  with  intent  to  murder.  Where  it  takes  a  particu- 
lar intent  to  constitute  a  crime,  that  particular  intent  must  be 
proved  to  the  satisfaction  of  the  jury.  It  does  not  require  di- 
rect or  positive  proof;  but  the  circumstanoes  must  be  such  as 
would  authorise  the  jury  (and  not  the  court)  to  infer  the  in- 
tent with  which  the  act  was  done.  In  Lawacm  on  Presump- 
tive Evidence,  p.  271,  rule  66,  it  is  laid  down  as  the  correct 
rule  that  **  when  a  specific  intent  is  required  to  make  an  act  an 
offense,  the  doing  of  the  act  does  not  raise  a  presnmption  that 
it  was  done  with  the  specific  intent*'  Where  one  is  charged 
with  assault  with  intent  to  murder,  and  it  is  proved  that  he 
fired  a  loaded  pistol  at  another,  there  is  no  presumption  of 
law  that  he  intended  to  murder  the  person  thus  fired  at.  In 
the  cases  of  RoberU  v.  People^  19  Mich.  401,  and  Maker  v. 
PeopU,  10  Mich.  212,  81  Am.  Dec  781,  we  think  the  law  is 
properly  laid  down  by  the  court  It  is  there  stated  that  the 
**  general  rule  is  well  settled,  to  which  there  aie  few,  if  any, 
exceptions,  that  when  a  statute  makes  an  offense  to  consist  of 
an  act  combined  with  a  particular  intenti  that  intent  is  just 
as  necessary  to  be  proved  as  the  act  itself^  and  most  be  fennd 
by  the  jury,  as  a  matter  of  tac%  before  a  oonviotioa  can  be 
had.  But  especially  when  the  offense  created  bj  the  statnte, 
consisting  of  the  act  and  the  intenti  constitutes,  as  in  the 
present  case,  substantially  an  attempt  to  commit  some  higher 
offense  than  that  which  the  defendant  has  snooeeded  in  ao- 
complishing  by  it,  we  are  aware  of  no  well-lbunded  exceptions 
to  the  rule  above  stated,  and  in  all  such  cases  the  particular 
intent  must  be  proved  to  the  satisfaction  of  the  jnry ;  and  no 
intent  in  law,  or  mere  legal  presumption  differing  fimn  the  in- 
tent in  fect^  can  be  allowed  to  supply  the  place  of  the  latter.** 
We  think  the  law  is  correctiy  stated  in  the  cases  referred  to. 
See  also  Wharton's  Crim.  Law,  816;  GreenL  Bv^  sees.  IS,  17. 
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Bee,  farther,  the  following  oases,  which  we  havo  also  examined) 
Begina  t.  Smithy  88  Eng.  L.  &  Eq.  667;  Vandermark  y. 
Peopltfy  47  DL 122;  CaUahan  ▼.  iSf(ato,  21  Ohio  St  806;  State  r. 
Beaver^  6  Harr.  (DeL)  608;  8tat$  y.  Maledm^  8  Iowa,  418; 
Begina  ▼.  Jonu,  9  Car.  A  ?•  109;  Regina  y.  fourclofi,  2  Car.  ft 
K.  866;  DuMwag  r.  People,  110  IlL  888;  61  Am.  Rep.  686; 
Conn  y.  People^  116  OL  468;  KunUe  ▼.  State,  82  Ind.  220; 
P#rry  ▼.  Pe^^  14  DL  496;  Rex  y.  Hewlett,  7  Car.  &  P.  274; 
IfeCoy  ▼.  StaU,  8  Ark.  461 ;  Cole  ▼.  State,  10  Ark.  818;  Lacefield 
r.  StaU,  84  Ark.  276;  86  Am.  Bep.  8;  SeoU  y.  StaU^  49  Ark. 
156;  Treoifiiio  ▼.  Staie,  27  Tex.  App.  872;  Jfoors  y.  State,  18 
Ala.  682;  AUen  y.  Sfaite,  62  Ala.  891;  Meredith  y.  fiftatd,  60 
Ala.  441;  Cravfford  y.  fftote,  86  Ala.  16;  Lawrence  y.  Statet 
84  Ala.  424;  XaiM  y.  StaU,  86  Ala.  11;  Ogletree  y.  5(ate,  28  Ala. 
698;  Morgan  y.  fiffoto,  88  Ala.  418;  People  y.  ftote^  6  Mich.  287; 
Walker  y.  State,  8  Ind.  290;  Smith  y.  Commonwealth,  100  Pa. 
8t  824;  StaU  y.  Meadowe^  18  W.  Va.  668.    At  the  common 
law,  in  all  eases  where  an  assault  with  intent  to  do  great  bod- 
ily harm,  or  to  kill  or  to  morder,  is  eharged,  the  intent  with 
which  the  assault  was  made  is  always  left  by  the  English 
courts  to  the  jury  to  determine:  See  the  cases  cited  above. 
The  rule  may  be  said  to  be  not  only  general,  but  universal; 
and  however  reluctant  we  may  be  to  grant  a  new  trial  in  this 
case,  on  account  of  the  evidence  as  set  out  in  the  record,  the 
sense  of  duty  and  obligation  on  our  part  to  the  law  compels 
us  to  do  so. 
Judgment  reversed. 


hauma  with  Iimanr  io  KnL.  —To  ocmatitaio  fht  ofliniM  «f  em  imiiU 
with  inttnl  to  oommit  murder,  a  ipeoifie  iutont  upon  tha  part  of  tha  aoeuaed 
to  teko  lila  is  nooaBMury:  Peopfa  V.  i^te,  80  CaL  42.  And  the  vpeoifio  intoni 
to  kiU  must  be  astablii^ed  to  the  faU  satufaotioa  o(  the  Juiy:  Wood  t.  States 
t!  Tn.  App.  8S8;  HaU  v.  Skiie,  9  FU.  203;  76  Am.  Deo.  617;  Maker  v.  Poe- 
fk,  10  ICeh.  212;  81  Am.  Deo.  781;  Shnpoomr.  State,  69  Ale.  1;  31  Am. 
Bepw  1.  But  In  8miA  v.  State^  88  Ale.  23^  it  ie  deoided  that  the  apeeifio  in« 
tent  to  Uke  life  ie  not  en  eeeentiel  ingredient  of  the  offense,  known  as  an 
assaalt  with  intent  to  morder.  The  intent  to  prodnoe  death  is  nsnally  mani- 
fested hy  the  nee  of  a  deadly  weapon,  although  the  crime  may  be  oommitted 
without  Hie  «se  of  snoh  a  weapont  Momdag  v.  Staie^  S2  Ga.  672;  79  Am. 
Deo.  314;  h«t  the  law  does  not  preenme  an  intent  to  kill  from  the  mere  nee 
of  a  daa^  weapon,  sash  as  a  loaded  pistoli  People  v.  Miee,  80  OaL  42;  Seoti 
V.  State,  49  AA  166|  Siater.  Biekam,  96  Mo.  SSS|  6  Am.  St.  Rep.  64,  and 
■oteu  Ye*  tae  omso  faot»  mezplained,  that  the  aeoosed  waa  vnlawfnlly 
•nMd  with  s  deadly  weapoa  is  a  strong  eiionmstanoe  tsnding  to  show  that 
he  was  aotoated  by  malioe,  where  he  is  eharged  with  an  assault  upon  the 
preeecinthig  witness  with  intent  to  murder  himt  St^  v.  People,  180  IlL  98; 
SVusMMo  V.  Slate,  27  Tez.  App.  872|  Wood  ▼.  State,  27  Tex.  App.  898;  Oraw 
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/M  T.  Sk^  m  IK  M.  la  »  praBanticn  te  an  mmuU  with  inftnl  te 
oommii  mBrder».  the  mfoMl  oi  an  inatnietion  that  the  defendant  m^t  ba 
oonriotad  o£  a  aim^  aanolt  la  proper,  whan  the  aridanoa  ihowa  that  lh# 
aawolt  oonaiitad  In  ifaooting^  a  piaM  at  Aa  pnwaantiag  wiaaam  /'aqrfaT. 


Howard  tJL  Glskk. 

(tevoBAnom — SsookhoiiDbb,  whbt  Bouim  bt  DaansK  —  A  deetaa  of  m 
aonri  of  eompetent  jnrisffiotion  in  an  action  agsinat  m  oorporatkNi  by  ita 
areditori  is  bindmg  vpon  a  atoo&h^^fer  of  anob  aarpofmtia%  aMiaoc^  ba 
fti  a  nan-raaidapt  and  not  pawfiiMlly  awed  vjflk  paonaat,  and  though  ha 
■avaraffMB'ai  ar  haA  noticaof  aach  nik. 

OoMwataTHMHi  ^ JTmwiDwnnw  oykb  Kov-BBSimMT  9roaKHQU>BB& — A 
tmate^apfointad  by  the  deoree  of  a  oonrt  of  oompetent  Jnriadiotion  ta 
maintain  niift  for  the  nnpaid  atook  anbauifptiana  taa.aoipanil£Dn  magr 
ana  non-ieaidaat  ataeftholdaE*  who  w«a  nai  pewonatty  aearad  with 
prooeas,  and  who  hnd  no  neiioii  of  tta  tmkk  in  whioh  each,  daoraa  wan 


ODBPOBATIOBa  —  FxiCD  OF  CORVOBATIOV    VOT  AtATLABLI    AS  ZtoSm   1W 

Stookholdxb.  —  In  an  action  by  ereJfUira  of  a  corporatfqn>  la  aaliaot 
nnpaid  robawiplToua  by  a  ateekheldlar,  tlba  defanaa-aC  tend  an.th»part 
of  the  oorporaAlew  im  Indnoing  th*  ijoehhaidar  toaahacaiha  ia  naavail* 
able. 

OaBFOBATian — Iaabzuxz  or  aroaxKOLDu  ion  Unpaid  SussoRiFnoin. 
— A  plea  that  a  deoree  upon  which  snit  by  orediton  to  ooUaot  nnpeld 
stock  sabsoriptions  to  a  corporation  it  based,  prondad  tikat  if  tba  ateek* 
holders  should  pay  a  ssiliain  par  osnt  npon  their  sahnuiptioos  within  a. 
eertain  time,  this  would  be  snffioient  to  pay  off  the  indebtedness  of 
the  corporation,  is  not  arailable  to  such  stocUolder  if  it  fails  to  allege 
that  he  paid  or  offered  to  pay  anoh  per  oent  on  his  nnpaid  staelt  tnb^ 
aasiptions. 

OtturoAATioma — LtABiurr  ov  Siockholdbb  iob  Uitpaid  Siook  Smgomyw 
WOMi  ^-  JL  atookholdar  af  a  aarporation  is  liable  to  its  creditors  npoi» 
his  nnpaid  atoek  anbaoription,  and  the  fauot  that  other  stockholders  may 
hare  been  released  aa  to  their  snbsariptiona  by  a  decree  of  oonrt  ia  no 
def anaa  to  hiav  nnlaaa  snch  action  increased  his  liability. 

CtaroLAnouL  —  Gbahcu  ov  Kami  cm  Gqbfobatioh  will  irer  RnunrK 
AmoRBD  SxocK  SoBaoBiBsn  therein  from  liabilfty  to  llie  eraditom  of 
the  oesporation  lor  the  amonnt  remaining  dna  on  the  stock  anbaeribeA 
by  hinu 

OoBFOBAnov-naon  as  Xfiiunai  en  Stooc  BoBmaamam.  —St  aa  aolio» 
1^  ttia araditan 9i  |kaocporation  to  reeoyer  the  ammmtdna  Bjn  anb» 
aaribar  to  ito  ataak,  praof  thai  the  aarporation  to  the  stock  of  whioh  aneb 
alookhnlder  admittodlj  anbsaribad  ia  tha  aama  aatiial  kilka  nana  of 
whkk  anil  ia  brongbt  nakaa  the  bodka  of  snch  oorparalum  admissftih  aa 
avidanoB  aa  to  tha  amount  and  talne  of  hia  snbseriptiiai^  or  af  any 
tranaaation  between  him  and  such  corporatioo. 

PHAonon — ADioBsioif  by  Plba  as  Bvidbnob.  —  A  plea  beaiing  en  Hia 

issue  in  tha  case^i  and  containing  an  admisBion  by  defimdani  ealanklsii 
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to  4ttaug«  Ml  aH«^  kat  tfit  ftfset  of  nmkiiig  «iih 
•gMnsthiBiifODtlMtnidef  Mty-oMierplMk  intlM. 
BBAonoi — Anmiwfnif  bt  Flba,  jvmnr  ADmaazBLi  ab  BviDaNOB.— ^ 
In  an  action  by  th«  orttditois  of  a  oorporation  to  recover  from  a  stock* 
holder  therein  the  amount  off  bii  nnpsi^  vtodk  Bobsonption,  the  main 
hmm  Mng  vhtfChnr  or  bo*  Im  wm  a  eaheenber,  vad  one  cf  Us  pleae  ad* 
Sftting-CfaatkadidmOMMBbetotheetoakef  a  aofpoeatloii  proved  to  ba 
4he  easM  ae  tint  in  the  name  #f  vhioh  anit  ia  hronghti  sneh  admiaeioA 
can  ha  need  at  eiiidenoe  against  him  in  the  trial  of  the  other  pl( 


HJT:  JISbrMid  W:x:jrabr,Artiie^aJAtiiffinamr. 


Calhoun^  King,  and  Spalding,  and  CL  SI  Cohen^  for  the  de* 
fendaDt  in  error. 

Blavdfobo,  J.  At  ths  a|ipeanura»  tarm  tlw  defendant  filed 
a  bkHmb  a  dinniM  flw  plaintiff's  dedaratioii,  on  the  ground 
ihst  he  iailed  to  anaez  a  copjr  of  the  written  terms  of  sub- 
ieriptioa,  and  copies  of  the  pioeeedin^B  referred  to  in  his  deo- 
hmtioB,  with  a  oopj  of  the  call  ibr  the  cnforoemeDt  of  whioh 
tlm  action  was  brought.  Sabjeet  to  ifats  xnoiion  the  defend- 
ant pleaded, —  1.  Thai  the  National  Express  and  Transpor- 
tation Company  was  not,  on  the  fanteenth  daj  of  December, 
1880,  a  body  politic  and  corporate,  as  alleged  in  the  j^aintiff 's 
declaration;  2.  That  the  plaintiff  ia  notm  legidij  appointed 
tnntee,  and  autborized  to  institnte  thia  actifm  by  virtue  of  his 
appointment;  8.  That  if  the  defenduit  ever  subseribed  to 
slock,  it  was  to  the  National  Express  Company,  wboaa  charter 
was  amended  withont  the  knowledge  or  aanctaon  of  this  de- 
fendant;  4,  5,  6.  The  statute  of  linoitatiooo.  When  this 
case  came  on  to  be  Med,  the  eoort  ordered  these  pleas  stricken^ 
end  ofcrraled  the  motion  to  dismias  the  plaintiff's  declaration. 

1.  In  our  opinion,  tiio  plaintiff's  declaration  set  forth  a 
cause  of  action  against  the  defendant  The  dedaration  sub- 
slantially  alleged  that  Howard  was  m  eufasoriber  to  the  Na- 
tional  Express  and  Transportation  Company  fer  fifteen  shares 
of  its  capital  stodc,  mmonnting  to  tiio  sum  of  fifteen  hundred 
dollars;  that  this  company,  baring  become  insolvent,  made  an 
asaignmcnt  to  ceitain  pemons  as  trastses;  that  certain  credi« 
tors  of  this  company  filed  a  bill  in  the  dty  eoart  of  Richmond, 
upon  which  tiiere  was  a  decree  rendered,  praying  that  the  de- 
fendant in  error,  Glenn,  should  be  appoiated  a  trustee,  with 
aolhority  to  sue  and  collect  from  the  corporaton  of  the  Na* 
tional  Express  and  Transportation  Company  a  certain  assess- 
ment and  call  made  upon  them  by  the  decree  of  that  court. 
The  officers  or  persons  representing  the  National  Express  and 
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fttd'  ▼•  AM^  is  aw  ml  la  a  proMoniian  te  an  mwdII  witii  inftant  ta 
comniit  mBrder».  ttie  mfoMl  oi  an  inatniotion  thai  tiia  defendant  mighl  ba 
oonriotad  of  a  aim^  aannll  la  proper,  whan  the  avidanca  ihowa  that  lh# 
aaeuUI  oonaiatad  in  ahooting  a  piatol  at  Iba  ptiwaantiag  wianam  Paqrfa  ▼• 


Howard  tJL  Glskk. 

(tevoBAnom— SsooKHaiiDiai,  whsw  Bouim  bt  Daanaft  —  A  deetaa  of  s 
oonri  of  eompetant  jorisdiotibn  in  an  action  agsinat  a  oorporatkNi  by  ito 
aredrtori  it  bindmg  upon  a  atodkh^iier  of  anob  aavpafrntiaa^  aMiangli  ha 
k  a  non-raaideat  and  not  ^laieniilly  aanred  VJflk  paonaat,  and  though  ho 
■ayar  affaai  m  bad  notica  of  aaeh  anik, 

OowKMLiTHUHi— JTmaoMmoH  OYKB  Kov-bbbhhmt  8tookholdbb& — A 
tmateaapfointed  by  tfaa  decree  of  a  oonrt  of  oonipetent  Jnriadietion  to 
maintain  enift  for  the  nnpaid  atook  anbouifpttana  taaaoipanliaa  magr 
ana  noc-ieaida>»  atoaftholdBia  who  w«a  nai  peaonali^  aearad  with 
prooeas,  aad  who  had  no  aotiQa  of  tha  aaii  in  whioh  aoch.  daoraa  waa 


ObBffOBATioBa  —  FxiCD  ov  Ck>RV0BATi0H  voT  Atatlabli  a8  Ztosm  iw 
grooKHOLDBB.  —  In  an  action  bj  eredfUira  of  a  oorporationi  la  oaliaoi 
vnpaid  anbawipUoua  bj  a  ateekholdiBF,  tha  drfaneaat  fcaad  aa^thapart 
of  the  oorporaAiaw  ia  iadoong  tha  atnahhaidr  taaaheoaiha  ia  naarail- 
abla. 

OaBVOBATIOBi — IaaBZUXZ  or   SrOOKBOLDBB    lOB   UkPAID  SUBSOBIFnQMS. 

— A  plea  that  a  decree  upon  whioh  anit  by  crediton  to  oollact  vnpeid 
atook  rabscriptiona  to  a  corporation  it  baaed,  provided  tikat  if  tha  ataek* 
holders  ahenid  pay  a  aartain  par  oaat  npoa  their  nbaeriptioiM  withia  a 
oertain  time,  this  wonld  be  anffioient  to  pay  off  the  indebtednen  of 
the  corporation,  is  not  available  to  anch  stockholder  if  it  fails  to  allego 
ttiat  he  paid  or  offered  to  pay  anoh  par  cent  on  his  nnpaid  ataek  sbIk 
aaiiptioas. 

OaBroBAnoani-^LuBixjTr  ov  Sxockboldbb  bob  Ubpaid  Stock  SOBBuims 
womb.  —  A  atoQkholdsr  of  a  aarporation  ia  liable  to  its  creditors  npoo 
Ua  mapaid  atoek  anbaaription,  and  tha  hu)t  that  other  stockholders  may 
haara  been  released  aa  to  their  snbaoriptiona  by  a  decree  of  oonrt  ia  no 
defanaa  to  hiav  nnlasa  anch  action  increased  his  liability. 

CtarmLAnonL  —  Gbajkib  vm  Namb  ob  Gqbfobatiom  will  bot  Rbubtk 
AmoRBD  SxocK  SgaaoBiBBa  therein  l^m  liability  to  Hie  ereditoia  of 
the  ooaporatiian  lor  the  amount  remaining  due  on  the  stock  anhaoribed 
by  hinu 

Ohm  J  nil  i  I  lUB  bbobb  ab  XfuuBBOB  ob  Stoac  BuBSumjmaar.  —St  aa  aoliott 
1^  tha  araditan  el  aaocporation  to  reoover  the  amomt  due  by  a  aab* 
aarihar  la  Hi  atssk,  praof  that  tha  corporation  toflia  stock  of  wliieh  aaeb 
BtaokholdeB  adnattadlgr  anbaarihed  ia  tha  aama  aa  tiudi  hi  Ike  name  of 
whkh  aaii  iabroaght  nakas  the  bodka  of  such  eorperatioa  admisslhhi  aa 
evidanoB  aa  to  the  amount  and  value  of  hia  anbseriptiiai^  or  of  any 
traaaaation  between  him  and  such  corporatioo. 

PaAonoB — ADmssiOB  by  Puea  as  BviDBiraB.  —  A  plea  laarfag  ob  the 

iasue  in  tha  caae^  and  containing  an  admiiwrion  by  delhndant  aalaiihilaii 
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to  4ttaug«  Ml  mB9,  htm  tfit  ftfset  of  makiiig  «Mb 
•gMikstfaiBi^onftlMtnidef  Mij-oMiflrplMk  inikM' 
£Kianm — Awmwinif  bt  Plba,  jvmnr  ApmaaiBLB  ab  BviDaNOB.— ^ 
In  an  action  by  the  orttditois  of  a  oorporation  to  reoorer  from  a  gtock* 
holder  thereon  the  amonnt  off  hit  nnpai^  vtodk  Bobscnption,  the  main 
hmm  Mng  vhffOier  or  bo*  Im  wm  a  enheeiiber,  vad  one  of  Us  pleae  ad* 
sitkuig-tfaatkedidmaMwribeiotheetoekef  a  eefpoeathn  froved  to  be 
4he  easM  at  Aat  in  the  name  #f  vhioh  anit  ie  hronghti  eneh  admiadon 
ean  be  need  at  eiridenoe  against  him  in  the  trial  of  the  other  pleaa. 

F.H.»abrmid  IF.  X  Jftbr,  Ar  tiie  ^amtiiff  in  nmr. 

Calhoun^  King,  and  Spalding^  and  CL  SI  Colien^  for  the  de* 
fendant  in  error. 

BLAVDFOKOy  J.  At  ths  Bipp&Amam  tarm  tlw  defendant  filed 
a  bkHmb  a  diBmiw  flw  plaintiff's  deslaralion,  on  the  ground 
ihst  he  iailed  to  annex  m  copy  of  the  written  terms  of  sub- 
ieription,  and  copies  of  the  pioeeedingB  referred  to  in  his  dec- 
hmtkm,  with  a  oopy  of  the  csU  ibr  the  onforoement  of  which 
this  aetion  was  brought.  Sotijeet  to  ifats  xnoiion  the  defend* 
sat  pleaded, — 1.  Thai  the  National  Express  and  Transpor- 
tation Company  was  not,  on  the  fanteenth  day  of  December, 
1880,  a  body  pdiitic  and  corporate,  as  alleged  in  the  j^ntiff 's 
declaration;  2.  That  the  plaintiff  is  notm  legally  appointed 
ttwatee,  and  antborised  to  institnte  thia  actton  by  virtue  of  his 
appointment;  8.  That  if  the  defenduit  evor  sobseribed  to 
sleok,  it  was  to  the  National  Express  Company,  whose  charter 
was  amended  withoat  the  knowledge  or  aanctaon  of  this  de- 
fendant; 4,  5,  6.  The  statute  of  limitations.  When  this 
case  came  on  to  be  Med,  the  eoort  ordered  these  pleas  stricken^ 
and  ofermled  the  motion  to  dismiss  the  plaintiff's  declaration. 

1,  In  onr  opinion,  tiio  plaintiff's  daclaratioo  set  forth  a 
cause  of  action  against  the  defendant  The  dedaration  sub- 
stentially  alleged  that  Howard  was  a  sufasoriber  to  the  Na- 
tional Bxpress  and  Transportation  Company  ibr  fifteen  shares 
of  its  capital  stodc,  amoonting  to  the  sum  of  fifteen  hundred 
doUare;  that  this  company,  baring  beoomo  insolvent,  made  an 
assignmont  to  certain  persons  as  trastses;  that  certain  credi- 
tors of  this  company  filed  a  bill  in  the  dty  ccnrt  of  Richmond, 
upon  which  them  was  a  deoioe  rendered,  praying  that  the  de- 
fendant in  error,  Glenn,  should  be  appointed  a  trustee,  with 
anOiori^  to  sue  and  collect  from  the  corporators  of  the  Na- 
tional Bxpress  and  Transportation  Company  a  certain  assess- 
ment  and  call  made  upon  them  by  the  decree  of  that  court. 
The  officers  or  persons  representing  the  National  Express  and 
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Transportation  Company  were  made  parties  defendant  to  that 
bill.  We  think,  so  far  as  Howard  had  any  interest  in  this 
company,  that  he  was  represented  by  the  corporation  in  that 
case,  and  that  he  was  bound  by  the  decree  rendered  in  the 
same  (it  being  rendered  by  a  coort  of  competent  jurisdiction), 
notwithstanding  that  Howard  may  at  the  time  have  been  a 
citizen  of  Georgia,  and  may  not  have  been  served  with  any 
process  in  that  case.  So  we  think  the  oourt  did  right  to  over- 
rule the  demurrer  of  defendant  to  the  plaintiff's  declara- 
tion. We  think,  also,  that  the  pleas,  1,  2,  and  8,  and  4,  6, 
and  6,  were  properly  dismissed,  on  demurrer,  by  the  court. 
We  think  that  Glenn  was  duly  appointed  a  trustee,  and 
as  such  had  a  right  to  bring  this  suit;  and  that  if  the  de- 
fendant subscribed  to  stock  in  the  National  Express  Company, 
although  the  charter  may  have  been  amended  without  his 
knowledge  or  sanction,  so  as  to  make  it  the  National  Express 
and  Transportation  Company,  this  did  not  relieve  the  defend- 
ant from  any  liability  to  pay  up  his  unpaid  stock,  this  not 
being  such  a  material  alteration  of  the  charter  as  would  re- 
lieve the  defendant,  Howard.  And  this  oourt  held,  in  Oletim 
V.  Howard,  81  Ga.  883, 12  Am.  St.  Bep.  818,  in  this  same  oaae, 
that  the  statute  of  limitations  did  not  apply  to  the  same. 

2.  We  think  there  was  no  error  of  the  court  in  holding  thai 
the  first  plea  of  the  defendant  in  this  case  was  insufficient  in 
that  it  iJleged  that  the  action  brought  by  the  plaintiff  did 
not  set  forth  the  outstanding  creditors  for  whose  benefit  the 
same  was  instituted,  the  decree  of  the  court  in  Virginia  hav- 
ing set  forth  such  creditors;  and  we  hold  that  that  decree 
was  binding  on  the  defendant,  Howard,  as  to  all  matters 
therein  contained,  if  he  was  a  corporator  in  the  National  Bz« 
press  and  Transportation  Company. 

8.  It  is  alleged  as  error  that  the  oourt  erred  in  striking 
the  second  plea  of  defendant,  that  the  decree  of  the  ohanoeiy 
court  of  the  city  of  Richmond  of  December  14, 1880,  set  fcrth 
in  the  petition,  was  not  such  a  contract  of  record  as  was  bind- 
ing upon  him  personally  for  any  purpose,  in  that  the  ooort 
was  without  Jurisdiction  over  him  as  a  resident  oitisen  of  the 
state  of  Georgia,  who  was  never  served  with  process  therein, 
who  never  appeared,  or  had  notice  thereof  until  the  institu- 
tion of  this  suit  We  think  that  when  the  corporation  was 
sued  at  the  instance  of  creditors,  and  was  duly  served,  How- 
ard was  bound  as  a  corporator  by  any  proceedings  in  that 
case,  and  that  there  was  no  error  in  striking  the  second  plea. 
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4.  We  think  the  third  plea  was  also  properly  stricken  by 
the  court,  inastnuch  ae  we  think  that  whatever  fraud  may 
have  been  committed  by  the  corporation  would  not  operate  to 
defeat  an  action  by  the  creditors  of  the  corporation,  however 
it  might  be  as  between  the  corporation  and  a  corporator. 
Persons  who  gave  credit  to  this  corporation  would  not  be 
bound  by  any  fraud  between  the  corporation  and  the  corpo- 
rators. As  between  the  corporation  and  a  corporator,  such 
defense  may  or  may  not  have  been  good;  but  as  between  a 
trustee  appointed  by  a  court  to  bring  suit  and  collect  the  un- 
paid subscriptions  of  a  corporator,  no  such  defense  could  be 
made. 

6.  We  think  the  fourth  plea  was  properly  stricken  on  de- 
murreri  in  this,  that  while  it  alleged  the  decree  of  the  court 
in  this  case  in  Virginia,  to  the  effect  that  if  the  stockholders 
should  pay  a  certain  per  cent  upon  their  subscriptions  within 
a  certain  time,  this  would  be  suflScient  to  pay  off  the  indebt- 
edness of  the  company,  the  plea  did  not  allege  that  there  was 
any  tender  or  offer  on  the  part  of  defendant  to  pay  under 
that  decree,  within  the  time  therein  prescribed,  the  amount 
prescribed  to  be  paid.  To  avail  himself  of  that  decree,  the 
defendant  should  have  paid,  or  have  offered  to  pay,  the 
amounts  specified  in  the  decree.  No  such  allegation  appears 
In  this  plea,  and  therefore  it  was  properly  stricken. 

6.  It  is  complained  that  the  court  erred  in  striking  the 
fifth  plea,  or  so  much  thereof  as  alleged  that  the  subscription 
was  induced  by  fraud,  and  is  void  for  false  and  fraudulent 
representations  made,  and  for  the  fraudulent  suppression  of 
material  facts  concerning  said  company;  the  court  allowing 
the  words  to  stand  in  said  plea,  that  defendant  at  no  time 
became  a  subscriber  to  the  National  Express  and  Transporta- 
tion Company;  that  he  did  sign  a  paper  subscribing  to  the 
National  Express  Company  for  fifteen  shares  of  the  capital 
stock.  Whether  Howard  became  a  stockholder  in  this  com« 
pany  by  subscription  which  was  induced  by  fraud  practiced 
upon  him  or  not,  if  he  did  become  a  stockholder  in  said  com- 
pany, he  is  liable  to  the  creditors  of  the  company  for  so  much 
of  his  unpaid  stock  as  might  be  necessary  to  pay  the  com- 
pany's debts,  taken  in  connection  with  the  other  corporators 
of  the  oompany.  And  whether  fraud  was  practiced  upon 
him  or  not  would  make  no  difference  as  to  the  creditors;  it 
would  be  a  question  between  him  and  the  corporation,  with 
which  the  creditors  had  nothing  to  do.    8o  we  think  the  court 
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committed  no  error  in  fltriking  that  portion  of  the  fifth  plea 
oomplaioed  (rfl  We  think  the  rixth  plea  was  properly  strickeni 
for  the  reasoDB  stated  in  jastification  of  the  oourt  in  striking 
a  portion  of  the  fifth  plea. 

7.  In  the  seventh  plea,  which  was  also  stricken  bj  the 
oourt,  it  is  alleged  that  the  plaintiff  had  settled  with  and  re- 
leased from  liability  several  stockholders  nnder  said  decree, 
and  defendant  contends  that  this  is  equivalent  to  a  release  of 
himself.  We  think  the  court  properly  struck  this  plea.  The 
defendant  is  bound  to  the  creditors  upon  his  subscription  to 
the  capital  stock  of  this  company,  and  whether  other  stock- 
holders were  released  or  not  is  a  matter  with  which  he  has  no 
concern,  unless  this  action  on  the  part  of  the  creditors  or  their 
agent  increased  his  liability. 

8.  For  the  same  reason  we  think  the  court  was  right  in 
striking  the  eighth  plea  which  is  complained  of,  and  also  the 
ninth  plea.  When  the  plaintiff  below  showed  that  he  had 
been  duly  appointed  a  trustee,  by  a  court  having  competent 
jurisdiction,  to  recover  of  the  stockholders  of  this  company 
their  unpaid  subscriptions,  for  the  purpose  of  paying  off  the 
creditors  of  the  corporation,  and  when  the  plaintiff  showed 
that  defendant  was  a  stockholder,  and  had  subscribed  so 
many  shares  to  the  capital  stock  of  this  company,  and  that 
the  court  had  made  an  assessment  upon  the  stockholders  for 
a  certain  per  cent  upon  the  stock  subscribed,  and  authoriged 
him  to  sue  and  collect  the  same,  we  think  he  made  out  a  case 
which  entitled  him  to  recover,  notwithstanding  any  fraud 
which  might  have  been  practiced  upon  the  stockholder  to  pro- 
cure hfs  subscription  to  the  capital  stock  of  this  company  by 
the  corporation  or  its  agents.  Fraud  thus  practiced  upon  the 
subscriber  was  a  matter  which  did  not  affect  the  creditors  of 
the  corporation. 

The  great  question  in  this  case  is,  whether  the  defendant, 
Howard,  who  is  now  the  plaintiff  in  error,  was  a  corporator 
and  a  subscriber  to  the  capital  stock  of  this  company.  He 
admits  by  his  plea  that  he  did  subscribe  to  fifteen  shares  of 
the  capital  stock  of  the  National  Express  Company;  and  it 
was  shown  by  the  evidence  introduced  by  the  plaintiff  in  the 
court  below,  that  the  National  Express  Company  and  the  Na- 
tional Express  and  Transportation  Company  were  one  and  the 
same.  A  mere  change  in  the  name  of  a  corporation  we  do  not 
think  makes  any  material  difference;  clearly  not  such  a  differ- 
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enca  as  would  reHeYe  a  rabseriber  from  UaUIity  to  pay  (br 
Biock  subscribed  by  him. 

9.  It  is  insisted  that  the  oonrt  erred  in  allowing  the  books 
of  the  oorporation  to  be  put  in  evidence  for  the  purpose  of 
showing  that  the  defendant  did  subscribe  to  fifteen  shares  of 
stock,  and  to  show  also  certain  other  things  therein  contained. 
When  it  was  shown  that  the  defendant  was  a  stockholder  in 
the  company,  then  the  books  of  the  company  were  admissible 
in  evidence  against  him.  But  when  this  fact  is  not  shown,  we 
are  of  the  opinion  that  the  books  of  the  company  woald  not  be 
admissible  in  evidence  against  him.  In  this  case,  however,  it 
was  admitted  by  the  plaintiff  in  error  that  he  did  subscribe  to 
00  many  shares  of  stock  in  the  National  Express  Company; 
00  when  it  was  proved  that  the  National  Express  Company 
and  the  National  Express  and  Transportation  Company  were 
one  and  the  same  corporation,  we  think  the  books  were  ad- 
missible in  evidence,  not  only  to  show  that  Howard  was  a 
stockholder,  the  number  of  shares,  and  the  value  thereof  he 
subscribed  for,  but  to  show  any  other  transaction  that  had 
taken  place  between  him  and  this  company.  We  are  aware 
that  it  has  been  held  that  the  books  of  a  corporation  are  ad- 
missible to  show  prima  facie  that  the  defendant  was  a  sub- 
scriber to  the  stock  of  the  company,  and  was  a  stockholder 
therein;  but  while  we  do  not  think  this  ruling  is  correct  upon 
any  reason  or  principle  known  to  us,  yet  under  the  facts  of 
this  case,  wo  think  the  books  were  properly  admitted  in  evi- 
dence. We  know  of  no  decision,  however,  which  shows,  upon 
principle,  that  such  books  are  admissible  without  some  special 
circumstance.  We  do  not  think  that  the  case  of  Turribull  v. 
Paysouj  95  U.  S.  418,  a  decision  by  Judge  Clifford,  to  the  effect 
that  the  books  of  a  corporation  are  admissible  in  evidence  to 
show  that  a  person  is  a  stockholder,  is  correct  No  reason  is 
assigned  in  that  decision,  and  none  has  been  assigned  in  any 
decision  which  we  have  been  able  to  find  in  either  North  Car* 
olina  or  Alabama.  But  we  think,  under  the  facts  of  this  casCi 
where  the  defendant  admitted  that  he  was  a  subscriber  to  the 
stock  of  the  National  Express  Company,  and  where  it  was 
shown  that  the  National  Express  Company  and  the  National 
Express  and  Transi>ortation  Company  were  one  and  the  same 
thing,  that  the  books  were  properly  admitted.  We  think,  fur- 
thermore, that  when  the  subscription  list  wa^  tendered,  and 
admitted  in  evidence  by  the  court  below,  the  plaintiff  in  error 
had  a  right  to  show  that  he  did  not  subscribe  to  this  list;  and 
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therefore  think  the  court  committed  error  in  refttsing  to  allow 
him  to  make  euch  proof.  Yet  we  do  not  think  this  is  reversi* 
ble  error,  inasmuch  as  it  appears  from  the  record,  without 
more,  that  the  plaintiff  had  a  right  to  recover  in  this  case. 
80,  upon  considering  this  case,  we  are  of  the  opinion  that 
there  was  no  material  error  committed  bj  the  court  below, 
and  that  the  finding  of  the  jury  was  right,  under  the  facts  in 
proof, 

10.  It  is  contended  by  the  plaintiff  in  error  that  the  admis- 
sion in  the  fifth  plea,  to  the  effect  that  he  had  never  subscribed 
to  the  National  Express  and  Transportation  Company,  but 
that  he  did  subscribe  fifteen  shares  to  the  National  Express 
Company,  could  not  be  used  as  an  admission  against  him 
upon  the  trial  of  any  other  plea  than  that;  and  the  case  of 
Olenn  v.  Sumner,  182  U.  S.  156,  is  cited  as  authority  to  sus- 
tain this  position.  In  the  present  case  the  main  issue  was, 
whether  the  plaintiff  in  error  was  a  subscriber  to  the  stock  of 
the  National  Express  and  Transportation  Company.  It  was 
affirmatively  alleged  in  the  declaration  that  he  was;  and  if  he 
was  such  subscriber,  his  liability,  under  the  facts  of  the  case, 
was  clear  and  unmistakable.  We  think  this  allegation  in  the 
plaintiff's  declaration,  that  he  was  such  subscriber,  called 
forth  from  him  a  clear  and  explicit  denial  of  the  same  by  a 
plea  of  non  est  factumy  as  was  strongly  hinted  at  by  the  su- 
preme court  of  this  state  in  the  case  of  ThomUm  v.  Lane,  11 
Ga.  489.  This  was  the  main  issue  in  the  case,  and  without 
a  determination  of  the  same  against  the  plaintiff,  the  plaintiff 
was  entitled  to  judgment.  80  we  think  that  a  plea  which  de- 
nies that  the  defendant  was  a  subscriber  to  this  company,  but 
which  at  the  same  time  admits  that  he  was  a  subscriber  to 
another  company  (which  two  companies  were  one  and  the 
same),  was  evidence  against  the  defendant  (now  plaintiff  in 
error),  and  might  be  so  used  as  an  admission.  While  we  ad- 
mit that  under  the  laws  of  this  state  a  defendant  may  file  as 
many  contradictory  pleas  as  he  thinks  proper,  yet  if  one  of 
those  pleas  bears  on  the  main  issue  in  the  case,  and  there  be 
an  admission  in  the  same  by  the  defendant  which  is  calcu- 
lated to  damage  his  cause,  that  admission  may  be  used  in 
evidence  against  him.  In  fact,  the  only  issue  to  be  deter- 
mined by  the  jury  in  this  case  was,  whether  Howard  became 
a  subscriber  and  stockholder  in  this  company,  and  any  plea 
which  bore  upon  that  issue,  and  which  contained  admissions 
by  the  defendant,  could  be  used  against  him.     So  we  think 
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that  in  the  case  of  OUnn  v.  Sumner^  182  U.  S.  156,  what  was 
gaid  by  the  judge  io  delivering  the  opinion  therein,  to  the 
effect  that  statements  made  for  the  purpose  of  presenting  the 
issue  to  which  they  relate  are  not  evidence  upon  any  other 
issue  in  the  same  record,  does  not  apply  to  this  case. 
Judgment  aflSrmed.  ^^_^ 

OoBPOKAnom. — For  a  thoreiigh  Mid  eomplete  diMmdon  of  the  liability 
•I  stooUioldon  to  tho  erediicxrs  ol  a  oorporatioii  for  the  oorponite  debti^ 
whareia  is  eouiderod  the  qneetifla  of  unpaid  nbaoriptioii^  tee  extonded  note 
to  Ifton^peofi  T.  MmnSmk  SmiktAaL  81  Rap.  8(»-87Si 


TUOTHT  V.   OhAMBBBS. 

pS  aaOBSIA*  287.) 

Bumwiaap  Sokd  without  Liavb  vat  bb  Bsoovian>  tboooh  Piiooms 
SHJonD — If  mm  Pbohts  Sr  oit.— Where  huband  and  wife  sold 
•ad  oooTeyed  homastaad  land  eeoored  under  the  oonstitation  of  1868| 
with  no  leave  so  to  do^  that  the  benefloiariee  of  the  homestead  need  and 
enjoyed  the  prooeede  of  the  eale  will  not  bar  a  reoorery  of  the  land,  bat 
money  thna  wed  and  enjoyed  may  be  let  off  against  mesne  profits  for 
whioh  the  pnrchaeer  Is  liable. 

HomsrsAO  Bold  without  Lbavi  vat  «i  Rsoovsbxd  ^  Win's  Wai^ 
BASTT  Dbspvot  Estoppsl.  —  Tho  wife's  deed,  with  or  without  war- 
natyt  if  it  has  no  effeot  as  a  oonveyanoe  of  title,  wiU  not  estop  her  as 
to  her  interest  in  the  homestead  premises  in  an  notion  to  reoover  the 
kad  on  the  homestead  righl  Though  she  may  be  bound  to  respond  to 
ksr  wsnanty,  her  own  property,  not  the  homeetead  itself  mnst  be 
looked  to  for  satisfaotion. 

BmnsnAB^  Paasuvmov  nr  Favob  or  Rmuulbxtt  or  PBoonDiiias  to 
Obtaiv.  —  liberal  presamptions  are  indulged  in  faror  of  the  regularity 
of  homestead  prooeedings.  A  proper  order  to  the  surreyor  will  be  pre> 
snmed,  where  the  ordinary  has  approved  the  plat  returned  to  him;  and 
approral  of  the  ''homestead"  means,  substantially,  approval  of  the  plat 
and  the  sohednle  eonf ormably  to  section  2009  of  the  Qeorgia  oode. 

EovnraAiJ^  SunionuioT  or  Suetxtob's  ArnDATir  or  Plat  or.  —  The 
snrreyor's  affidarit  that  the  plat  '*  is  a oorrect  plat"  means,  in  substanoe, 
that  the  land  is  correotly  platted>nd  laid  ofl^  and  is  a  suffioient  affidavit 
under  sectiott  2008  of  the  (Georgia  oode. 

HoMBvrBAD,  BiQUTBATiov  ov  Plat  OF.  — The  law  does  not  require  the 
plat  to  be  recorded  in  the  oonnty  hi  wliioh  the  land  Ues,  but  only  in  the 
oonnty  in  whioh  the  jurisdiction  to  secure  the  homestead  is  exercisedi 
Georgia  oods^  seotion  2009. 

BuiT  by  B.  O.  Chambers  and  wife,  Eliza,'  for  the  use  of  the 
wife  and  minor  children,  against  A.  R.  Elliott  and  others,  for  a 
tract  of  land  in  Madison  County  claimed  as  a  homestead,  and 
for  rents  to  January  1, 1885.  Defendants  pleaded  the  general 
issue,  and  also  that  in  1884  said  land  was  conveyed  by  Cham« 
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bers  and  wife  to  Elliott  for  a  conrideration  of  one  thousand 
idollars,  its  full  valxie;  that  plaintiffB  have  received  the  full 
1>enefit  of  the  full  value  of  the  property  claimed  as  a  home- 
stead, and  that  therefore  the  sale  to  defendants  lAmald  be  con* 
firmed  and  plaintifls  decreed  to  pay  lihem  the  monej  thus 
received,  before  any  judgment  for  the  laod  or  interest  therein 
is  entered  in  favor  of  plaintiff's;  that  Chambers  and  wife  had 
by  deed  conveyed  their  interest  in  the  land  to  ElUotti  and 
thereby  passed  any  intaieBt  which  iikd  wife  mighi  have  as 
beneficiary,  and  if  any  recovery  «an  be  had  m  Vxm  action  it 
is  only  the  homestead  interest  of  the  minor  children;  that  the 
interest  of  plaintiff's,  if  any,  can  be  estimated  in  money,  and 
the  interest  of  all  parties  protected  by  giving  plaintiffs  a  cer- 
tain interest  in  fee,  the  remainder  to  defendants,  who  pray 
judgment  for  such  division  of  the  property.  All  of  the  pleas 
except  that  of  the  general  issue  were  stricken  out.  On  the 
trial  it  appeared  that  in  1869  Chambers  held  the  land  by  deed 
describing  it  as  lying  in  Madison  County,  Chambers's  peti- 
tion for  a  homestead  under  the  oonstitation  of  1868  was  in- 
troduced. It  set  forth  that  he  was  a  resident  of  Elbert 
County,  the  head  of  a  family  consisting  of  himself,  wife,  and 
three  minor  children,  and  that  he  desired  the  said  land  set 
apart  as  a  homestead  out  of  laad  lying  ia  4he  coonties  of 
Madison  and  Hart;  he  therefore  prayed  an  order  directed  to 
the  county  surveyor  of  Madison  County,  directing  him  to  lay 
off,  plat,  and  value  such  realty,  etc.  This  petition  was  duly 
filed  and  recorded  in  the  office  of  the  clerk  of  the  aupetier 
court  for  Elbert  County  October  12,  1875.  Plaintiffs  also 
introduced  a  plat  of  179  acres  of  land,  with  an  affidavit  of  the 
county  surveyor  of  Madison  County,  executed  on  October  25, 
1876,  that  the  plat  was  a  correct  one  of  that  amount  of  land 
surveyed  by  him  for  Chambers  as  a  homestead,  ete.,  all  of  which 
was  recorded  in  the  office  of  the  clerk  of  the  superior  court  for 
Elbert  County  on  July  6, 1883.  The  homestead  was  approved 
by  the  ordinary  of  Elbert  County  October  27,  1875.  Cham- 
bers testified  that  the  land  covo'ed  by  the  deed  to  him,  and  by 
the  plal  attached  to  the  homestead  papers,  is  the  land  in  dis- 
pute, and  the  same  that  was  laid  off  to  him  as  a  homestead  in 
1875;  that  he  remained  in  possession  thereof  tmtil  1884.  when 
he  ddivered  the  same  to  Elliott,  who  kept  it  imtil  ha  assigned 
to  another;  that  the  rental  valne  of  the  land  was  tl&O  per 
annum;  that  one  child  had  been  born  to  him  siaoe  the 
homestead  was  taken,  that  another  had  attadsed  majority, 
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and  that  his  wiib  and  three  minor  ehildren  are  beneficiaries; 
that  both  hie  wife  and  himself  aigned  the  dead  to  Elliott  to 
this  land,  Fd>raary  2d,  1884;  and  that  the  latter  paid  the  con* 
uderation  mentioned,  one  thousand  dollars^  for  IL  Verdict  for 
plaintifib  for  a  homestead  interest  in  the  prranises,  and  against 
Bllioti  for  two  hundred  dollars  nents  tat  the  years  1885,.  1886, 
1887, 1888,  and  that  defendants  deliver  to  plaintiffs  the  rent 
Botes  for  1889.  A  motion  for  a  new  trial  was  averxuled,  and 
defendants  excepted  and  appealed. 

/.  P.  Shannon^  J..  J.  Strickland^  D.  W.  Jfeadoto,,  and  Haariscm 
and  PeepUtf  for  the  plaintiffs  in  error. 

MeCurry  and  Proffitty  for  the  defendants  in  error. 

Blrcklkt,  C.  J.  L  The  plea  that  tiie  defendant  EUioU 
had  purchased  the  premises,  paid  their  foil  yalne,  and  that 
the  amount  thus  paid  had  been  enjoyed  by  the  beneficiaries  of 
the  homestead,  was  not  restricted  to  the  mesne  profits,  but  was 
set  up  as  a  defense  to  the  whole  action.  The  homestead  pro- 
vided for  by  the  constitution  of  1868  was  unlike  the  exemption 
which  the  constitution  of  1877  provides  for.  The  former  em- 
braced realty  aa  such,  and  personalty  as  such;  whereas,  the 
latter  may,  as  to  the  whole  value  exempted,  cover  one  or  the 
other,  or  both,  indifferently.  In  the  scheme  of  the  former, 
Boney  paid  for  land  unlawfully  sold  would  not  take  the  place 
of  the  land, — certainly  not  unless  invested  in  land  and  still  held 
in  that  form.  But  money  would  pay  rent,  and  we  think  it 
might  be  set  off  against  mesne  profits  of  the  homestead  land, 
if  the  family  got  the  benefit  of  the  money  paid  by  Elliott  as 
purchase-money.  Though  the  plea  was  properly  stricken  Be- 
cause it  sought  to  bar  the  action  instead  of  merely  resisting 
the  collection  of  mesne  profits,  we  direct  that  the  recovery  of 
mesne  profits  be  opened,  if  the  defendants  shall,  when  the 
mwUtitur  is  returned  and  entered,  plead  this  matter  as  against 
mesne  profits  alone.  If  they  fail  to  do  this  promptly,  this  di- 
rection will  count  for  nothing.  Of  course  they  must  prove,  as 
well  as  plead,  in  order  to  make  the  setK>ff  eflbotual. 

2.  The  plea  which  sought  to  estop  the  wife  by  her  deed  and 
warranty  was  no  defense  as  against  her  interest  in  the  home- 
stead. She  may  be  liable  upon  the  warranty,  but  if  so,  her 
liability  thereon  could  not  be  enforced,  directly  or  indirectly, 
against  her  homestead  interest  Nottiing  of  the  sort  was  at- 
tempted in  Amo$  v.  Cosby,  74  Oa.  793.    In  tiiat  case  the  action 
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Wmm  oq  the  warranty  itself,  the  breach  of  which  consisted  in 
not  protecting  the  land  against  encumbrances  superior  to  the 
homestead  right.  No  point  was  made  on  the  validity  of  the 
Bale  and  conveyance  of  the  homestead  property.  Here  the 
point  is  made,  and  surely  the  wife's  warranty  that  she,  in  con- 
nection with  her  husband,  had  the  right  to  sell,  would  neither 
create  the  right  nor  bar  her  from  denying  its  existence.  If  it 
would,  the  whole  scheme  of  oar  law  in  restraining  and  regu* 
lating  the  sale  of  homestead  and  exempt  property  would  be 
broken  up. 

8,  4,  6.    The  head-notes  complete  the  opinion. 

Judgment  afl^med,  with  direction. 


HoMaRSAD — AsJMKJOiom  BT  XywED.  —  No  operstiTe  ooiiT^yuioe  or  effeet* 
«al  ralMsa  of  th«  homettead  ean  be  made,  mileai  tho  mode  pointed  oat  by 
the  etfttatelepurmied  by  reeaonAble  ttrictneae:  Sharp  ▼.  BaS^,  14Iowm»  3S7| 
81  Am.  Deo.  489;  note  to  PooU  ▼.  Oerrard^  65  Am.  Deo.  482-488.  Compare 
note  to  AU  v.  Bamhoker,  12  Am.  St.  Rep.  688-^86;  LMochr.  MeMatm,  89 
Od.  896;  16  Am.  8t.  Rep.  108,  and  note. 


Hill  v.  Wbstbbn  TJniok  Tblbgbaph  Company. 

DBS  QlOBOXA,  4S6i] 

KaLMnum  OonF^imB— Abbbrt  or  Sindu  or  MnasAoi  to  CoirDino.fi 
nr  Blahk.  -—The  lender  of  a  telegraphio  menage  who  wrltei  the  same 
vpon  a  blank  which  hai  printed  apon  it  a  oondition  that  "  the  oompany 
wiQ  not  be  liable  for  damagei  in  any  oase,  where  the  claim  ia  not  pre- 
MBted  in  writing  within  nzty  days  after  sending  the  message,"  is 
eliargeable  with  knowledge  of,  and  deemed  to  assent  to,  inoh  oondition. 

SiLVOBAPH  CoMPAinn — Waivkb  or  Condition  bt  Aosnt.  — A  demand 
*  for  damagei  for  mistake  in  the  transmission  of  a  telegraphio  message  is 
properly  made  npon  the  agent  on  daty  at  the  place  from  which  the 
meesage  was  sent*  and  though  he  is  not  bonnd  to  reoogniae  an  oral  de- 
mand, itQl,  if  he  does  lo^  and  makei  no  objection  to  it  on  the  ground 
that  it  Is  not  in  writing,  bnt  objects  to  it  on  the  sole  ground  that  the 
eompany  ii  not  at  fault,  he  thereby  waives,  on  the  part  of  the  company, 
any  right  to  have  the  demand  made  in  writing,  aoowding  to  the  oondi- 
tion aMaehed  to  the  meesage  as  sent 

Action  to  recover  damages  for  mistake  on  the  part  of  the 
telegraph  company  in  transmitting  a  message. 

Wrighi  and  Harris,  for  the  appellant 

Bigby  and  Berry,  and  C.  RoweU,  for  the  appellee. 

Blbckley,  C.  J.    It  was  certainly  a  gross  error  to  snbsti- 
tnte  $6.26,  in  the  dispatch  delivered  by  the  company,  for  $260 
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in  the  dispatch  as  sent.  Such  an  error,  unexplained,  is  ample 
evidence,  not  only  of  negligence,  but  of  gross  negligence.  The 
motion  for  a  nonsuit  which  the  court  granted  was  based  on 
the  single  ground  that  no  demand  or  claim  for  damages  had 
been  made  in  writing  within  sixty  days,  as  required  by  the 
niles  and  regulations  of  the  company  printed  on  the  blank 
npon  which  the  message  was  sent 

1.  The  rule  referred  to  was  in  these  terms:  ^^The  company 
wQl  not  be  liable  for  damages  in  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days  after  sending  the 
message.''  This  was  printed  in  small  type  at  the  head  or  top 
of  the  written  message.  And  lower  down  on  the  same  page 
were  the  words,  also  in  small  type:  *'Send  the  following 
message  subject  to  the  above  terms,  which  are  hereby  agreed 
to.**  At  the  bottom  of  the  page  were  the  words,  in  large 
type:  ^  W^  Bead  the  notice  and  agreement  at  the  top." 
The  point  was  made  in  argument  that  the  rule  as  to  the 
mode  and  time  of  presenting  a  claim  for  damages  was  not 
obligatory  upon  the  sender  of  the  message,  because  not  agreed 
to  by  him,  nor  even  known  to  him,  according  to  the  evidence, 
until  after  this  suit  was  brought.  According  to  the  weight  of 
authority  in  like  or  analogous  cases,  he  could,  by  reasonable 
diligence,  have  been  aware  of  this  rule,  and  by  writing  and 
signing  the  message  on  the  same  page  upon  which  the  rule 
was  set  forth,  he  signified  to  the  company  both  his  knowledge 
of  it  and  his  apsent  to  it:  Brtew  v.  United  States  Tel,  Co,,  45 
Barb.  274;  aflOrmed  in  48  N.  Y.  182;  8  Am.  Bep.  626;  Red- 
path  V.  Western  Union  Tel.  Oo.^  112  Mass.  71;  17  Am.  Rep.  69; 
QrinnM  ▼.  WetUm  Union  Tel.  Oo.^  118  Mass.  299;  18  Am. 
Bep.  486;  WesUm  Union  Tel  Co.  v.  Carew,  16  Mich.  625; 
Womaeh  v.  Weitem  Union  TO.  Co.,  68  Tex.  176;  44  Am.  Rep. 
614;  We$tom  Union  Tel.  Co.  v.  EdsaU,  68  Tex.  668;  Beaaley  v. 
Western  Union  Tel.  Co.^  89  Fed.  Bep.  181;  notes  to  OiUis  v. 
Weetem  Union  TeL  Co.^  4  Lawyers'  Ann.  Bep.  611;  2  Shearman 
and  Bedfield  on  Negligence,  662. 

2.  It  is  also  insisted  that  the  rule  is  unreasonable,  and  for 
that  reason  not  obligatory.  We,  however,  think  it  reasonable, 
and  many  other  courts  have  so  considered  it:  Oreenhood  on 
Public  Policy,  607;  2  Thompson  on  Negligence,  846,  9;  Wolf  v. 
WeeUm  Union  Tel  Co.,  62  Pa.  St  88;  1  Am.  Rep.  887;  Youn^  v. 
Weetem  Union  Tel  Co.,  66  N.  Y.  163;  Heimann  v.  Western  Union 
Ta.  Co.,  67  Wis.  662;  Cole  v.  Western  Union  Tel  Co.,  38  Minn. 
127;  WeeUm  Union  TeL  Co.  v.  Meredith^  96  Ind.  98;  Western 
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Union  Td.  Co.  v.  Jones,  95  Ind.  228;  48  Am.  Rep.  713;  Western 
Union  TeL  Co.  ▼•  Yopst^  1 18  Ind.  249;  Masaengcde  v.  Western  Union 
TeL  Co.,  17  Mo.  App.  257;  Beasley  ▼.  Weetem  Union  Tel.  Co.,  88 
F«d.  Rep.  18L  For  aDalogous  caeeei  see  SotUhem  Expreee  Co. 
t.  Caldwell,  21  Wall.  264;  RiddUslbargor  y.  Hartford  F.  Ins.  Co^ 
7  WalL  886;  Brown  y.  Savannah  MuL  /m  Co.,  24  Ga.  97;  I7ii- 
d$rwriienf  Agency  y.  Suthorlin,  55  Qa.  266;  Qreeahood  oa 
Public  Policy,  50& 

Bat  while  we  are  of  opinion  that  the  telegraph  company 
was  entitled  to  have  the  claim  for  damages  presented  in  writ- 
ing within  sixty  days  after  the  message  was  sent,  we  think 
that  right  could  be  waived,  and  that  the  evidence  in  the  record 
tended  to  prove  that  it  was  waived,  not  indeed  as  to  the  tim% 
but  as  to  the  mode,  of  making  the  demand.  The  evidence  in* 
dicates  that  if  any  damage  was  sustained,  it  occurred  in 
February,  1889,  immediately  after  the  telegram  was  sent 
Wright,  the  sender  of  the  message,  who  acted  as  i^nt  and 
attorney  (br  Hill,  the  plaintiff^  testifies  that  about  three  weeks 
after  the  damage  occurred,  he  went  to  Woodruff^  the  manager 
of  the  company's  business  at  Rome,  and  told  him  that  Hill 
liad  been  damaged  four  or  five  hundred  dollars,  and  that  the 
company  would  have  to  pay  Hill  for  the  same.  Woodruff  said 
to  wait  awhile,  and  he  would  investigate  and  find  where  the 
blame  rested.  In  about  two  weeks  thereafter,  Wright  met 
Woodruff,  and  asked  what  the  company  would  do  about  it. 
Woodruff  replied  that  the  company  was  not  to  blame,  and 
that  Hill  would  have  to  look  to  the  operator  in  Cedartown  for 
the  damages.  That  it  was  competent  to  make  the  demand 
upon  the  agent  of  the  company  on  duty  at  the  place  from 
which  the  telegram  was  sent  was  ruled  by  this  court  in  IFes^ 
em  Union  TeL  Co.  v.  Blanehard,  68  Ga.  299;  45  Am.  Rep.  48a 
The  agent  was  not  bound  to  recognise  an  oral  demand.  But 
if  he  did  so,  making  no  objection  to  it  on  the  ground  thai 
it  was  not  in  writing,  we  think  it  was  suffidank  So  &r 
ftom  presenting  this  objection,  the  agent  nqneeted  time  for 
investigating  the  merits  of  the  daim,  and  after  investigating^ 
pat  the  company's  refusal  to  pay,  not  upon  any  want  of  BoSt- 
oiency  in  the  demand,  but  upon  the  non-liability  of  the  com* 
pany.  According  to  a  report  which  appearsin  118  Indiana,  949^ 
the  supreme  court  of  Indiana  ruled,  in  the  case  of  We 
OUen  lU.  Cs.  v*  Yopti^  that  a  waiver  of  written  demand 
snlted  flrom  a  reftisal  to  pay,  put  by  the  s^Nit  on  the  gronnd 
that  the  contract  to  send  and  deliver  the  telegram  was  lUeoal 
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beeanae  made  on  Sunday.  Though,  we  find  the  case  reported 
later,  we  have  been  unable  to  discover  it  in  the  Indiana  Re- 
ports as  decided  on  March  18, 1887,  and  reported  in  the  book 
above  referred  ta  Nevertheless  we  think  the  decision  upon 
thifl  question  of  waiver  is  sound  on  principle,  and  embodied  a 
good  expontioQ  of  G^rgia  law»  whether  it  does  so  of  Indiana 
law  or  not.  To  reach  this  holding,  it  is  not  necessary  to  differ 
bom  the  St.  Louis  court  of  appeals  in  Mcusengale  v.  Western 
Union  TeL  Co^  17  Ma  App»  257.  In  that  case  it  was  held 
that  the  oral  promise  of  a  general  agent  of  a  telegraph  com- 
pany to  look  into  the  matter  was  not  a  waiver  of  the  condition 
requiring  a  demand  to  be  made  in  writing.  Here  the  matter 
was  looked  into^  a  decision  made,  and  the  result  communi- 
aatsd. 

Tbe  eonrt  asrsd  in  aot  submitting  the  aase  to  the  jury,  and 
In  granting  a  nonsuit. 

Judgment  reversed.  ^^^ 

T^LiQKAra  OmrAimBi—CtainxBKm  is  to  the  FumsMtPTATicm  ow  Claol 
WfTHiH  A  CKBiAnr  Tuis.  —  The  rathoritiM  a11  agree  thai  the  etipnUtiiMi  oa 
tte  telegrsph  eompeny'e  blank,  that  it  will  not  be  liable  for  damagea  in  any 
•aae  where  the  elaim  ia  not  praaented  in  writing  within  a  eertain  nnmber  ol 
dajB  alter  aenoUng  the  meoaagep  ia  Talid  and  Irindiagt  Note  to  Ganip  r.  ITeil* 
wm  Grnkm  T$L  Cb^,  71  Am.  Deo.  471. 


Chattanooga^    Bome,  aitd    Columbub   Bailboad 

COICPANY   V.    LiDDELL. 
(tt  GaoioiA,  4Bt\ 

■anJOSHOS  — BvrosiiaL  — in  an  action  to  reeovar  daaagea  a^ainat  a  rail* 
load  oompany  for  peraonal  injnr j  receiyed  throagh  ita  negUgenee^  eri* 
denoe  that  plaintiff'a  ■arroaa  praatratlon  in  oonaeqaenoe  ol  the  injury 
bad  a  weakening  effMt  upon  her  ayatem,  and  required  the  adminiatra* 
Hon  of  opiataa,  frooi  whieh  aha  waa  aoqniring  the  opium  habit;  that  she 
iid  not  now  and  narar  will  take  tin  pleaaoio  prerionaly  takon  by  her  in 
bar  hooaeholddntiea;  and  that  from  tlie  effsota  ol  the  nerrooa  proatra^ 
tioo,  ahe  baa  no  energy  to  work  or  to  enjoy  aooiety,  —  ia  admiaaible,  not 
aa  an  element  ol  damagai^  bnt  aa  an  index  to  the  pain  and  anffering  of 
^Pm>  plainttfL 

BsmDras-^DaoLAxaTnun  js  Past  ov  Rwb  Ganui.  —In  an  aetioo  against 
a  railioad  aompany  to  xeoorer  for  peraoaal  iajnry»  the  declarationa  of 
the  pceaident  ol  a  ounatrnction  aompany  whioh  waa  building  and 
•quipping  the  road,  made  two  or  three  houra  after  the  aeeident»  and  at 
muther  phoe^  to  a  newspaper  reporter,  that  it  would  be  to  hia  intereat 
■St  to  publish  too  mnofa,  that  tin  road  had  been  laid  temporarily,  that 
ha  had  not  bad  time  to  put  the  bsoad-gauga  tisa  upon  it^  and  thai 
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h*  did  not  want  pabUo  <^mioii  too  strong  agunst  hiniy  mr%  not  ad- 
nuHiblo. 

Bailboad  CoMFAmr,  WHur  Liablb  worn  Kbougshob  m  LKisora  Oov« 
■TBUonoN  CoicPAirT^  — YHiero  a  oontract  botweon  a  railroad  eompanj 
and  a  oonatrnction  eompaoy  permits  the  latter  to  operate  the  road  and 
to  receive  ito  earnings  for  two  years  from  the  time  of  the  making  of  tho 
oontraot»  the  railroad  company  is  liable  for  injuries  inflicted  throogh  tiio 
B^ligonoe  of  the  oonstmction  company  daring  that  period. 

NiGUOBNcni — MsABinta  ov  Dakaoss. — In  an  action  against  a  railroad 
oompany  to  rooorer  for  personal  injory,  a  finding  of  gross  negligence 
against  the  company,  without  a  finding  of  willful  misconduct  or  an 
entire  want  of  oare  raising  a  presumption  of  oonsekras  indifference  to 
oonsequenoes  and  the  legal  rights  of  others,  wiU  not  anthorias  a  rordiot 
for  oxemplary  or  punitiye  damages.  8uch  finding  will  only  justify  n 
▼ordict  for  compensatory  damages. 

Hbouosmob — DAicAon^lNffrBUonov.  — In  an  action  against  a  railroad 
company  to  reooyer  for  personal  Injary,  an  instruction  that  n  finding  of 
gross  negligence  against  the  company  would  entitle  plaintiflF  to  rscoTsr 
punitiYe  damages  as  punishment  of  the  railroad  company  is  error,  when 
the  statute  provides  that  such  damages  naay  be  giren  "  to  deter  the 
wrong-doer  from  repeating  the  trespass."  The  instruction  should  bo 
given  in  the  words  of  the  statute;. 

FftAonoE  —  iNSTRuonoif  ExpKBssiHO  OpmiOH,  Ebrok  trbouoh  Lapsus 
LiVQUM.  —  In  an  action  to  recover  damages  for  personal  injury,  an  ex- 
pression in  a  charge,  *'  that  these  injuries  are  permanent*  and  that  she 
will  have  to  su£fer  the  remainder  of  her  life,  "  omitting  the  word  "if,**  is 
•rror,  although  it  appears  from  the  whole  charge  that  the  omission  was 
a  lajmt$  iingwa. 

Action  against  a  railroad  company  to  recover  for  injuriea 
to  a  passenger  from  the  derailing  of  a  passenger-coach  on  a 
defective  track,  through  the  negligence  of  such  company. 
Verdict  for  plaintiff.  A  motion  for  a  new  trial  was  overruled^ 
and  defendant  excepted  and  appealed. 

Dabney  and  Foucht^  for  the  plaintiff  in  error* 
Dtan  and  Smith,  for  the  defendant  in  error. 

SuncoNS,  J.  As  this  case  is  to  be  sent  back  for  a  new  trial, 
we  will  not  discuss  the  first  three  grounds  of  the  motion,  to 
wit,  that  the  verdict  is  contrary  to  the  evidence,  to  law,  etc. 
The  fourth  ground  of  the  motion  was  not  insisted  upon  here. 

1.  The  fifth,  sixth,  and  eighth  grounds  of  the  motion  com- 
plain that  the  court  permitted  a  witness  to  testify  that  the 
plaintiff's  nervous  prostration  had  a  weakening  effect  upon 
her  system;  that  this  injury  had  required  the  administration 
of  opiates,  and  that  the  plaintiff  was  acquiring  the  opium 
habit  as  a  result  of  this  trouble,  by  reason  of  the  administra* 
tion  of  opiates;  that  the  plaintiff  had  great  pleasure  in  her 
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hovuieliold  dutieBi  but  she  does  not  take  that  pleasure  now 
and  she  nerer  will;  and  that  from  the  effects  of  this  nervous 
prostration  she  has  not  got  the  energy  to  work,  or  to  enjoy 
society,  elo.  Judging  from  the  charge  of  the  court,  which*  ii 
in  the  record,  this  evidence,  and  some  other  of  like  character» 
was  admitted,  not  as  an  element  of  damage,  but  somewhat  in 
the  nature  of  an  index  to  the  pain  and  suffering  of  the  plain* 
tiff.  Being  admitted  for  that  purpose,  we  cannot  say  it  was 
error:  PoweU  v.  Augusta  etc.  R.  B.  Co,^  77  Oa.  192;  Texas  etc, 
Bfy  Co.  ▼.  Douglas,  78  Tex.  825. 

2.  The  ninth  ground  of  the  motion  complains  that  the 
oonrt  permitted  a  witness  for  the  plaintiff  to  testify  as  fol* 
lows:  **  Mr.  J.  D.  Williamson  came  to  where  Mr.  Outs  and  I 
were  talking  about  the  road.  Mr.  Williamson  said  it  would 
be  to  his  interest  not  to  publish  too  much.  They  were  speak- 
ing about  the  condition  of  the  railroad,  and  Mr.  Williamson 
said  it  was  just  put  there  temporarily;  that  he  had  not  had 
time  to  put  the  broad-gange  ties  on  it,  and  he  did  not  want 
public  opinion  so  strong  against  him.  He  was  talking  about 
the  hurried  condition  he  had  fixed  up  the  road  in,  and  did 
not  want  the  public  opinion  too  hard  against  him  in  the  ter« 
rible  wreck  and  smashing  up  people."  We  think  the  court 
erred  in  admitting  this  testimony.  It  was  asserted  by  coun- 
sel in  the  argument  before  us,  and  not  denied,  that  these  say- 
ings of  Williamson  were  not  made  at  the  time  the  accident 
happened,  but  some  two  or  three  hours  thereafter.  Willi.'im- 
son  was  the  president  of  the  construction  company  which  was 
building  and  equipping  the  road.  While  it  is  true  that  the 
construction  company  was  operating  the  road  in  the  trans- 
portation of  passengers  and  freight,  and  while  it  is  true  that 
the  railroad  company  was  liable  for  the  acts  of  the  construc- 
tion company  (as  we  shall  hold  later  on  in  this  opinion),  and 
that  Williamson  thereby  became  the  agent  of  the  railroad 
company,  we  do  not  ttiink  that  these  admissions  made  by 
him,  under  the  circumstances  disclosed  by  this  record,  were 
adminrible  as  against  the  railroad  company  or  the  construc- 
tion company.  To  make  the  admissions  of  an  agent  admis- 
sible as  against  his  principal,  they  must  be  a  part  of  the  res 
gestaSy  or  must  have  been  made  during  the  performance  of  the 
agent's  duties.  It  is  clear  tha^the  admissions  of  Williamson 
were  not  made  as  part  of  the  res  gestae.  He  was  not  at  the 
place  of  the  accident,  and,  as  said  before,  it  was  some  two  or 
three  hours  after  the  accident  when  he  had  the  conversation 
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with  the  newspaper  reporter.  And  it  k  e^vally  ekar  that 
they  were  not  made  when  in  the  perfocmanee  of  »  4nty  to  tim 
eorporation,  or  while  any  doty  to  the  eorporatittQ  was  betng 
performed  by  him.  It  eeeme  to  na  to  have  been  more  la  the 
nature  of  an  application  to  the  newspaper  reporter  not  to 
publish  too  mnch  about  the  aooident  in  hia  paper,  and  more 
in  the  interest  of  Williamson  indlTidoally  than  of  the  railroad 
eompany.  In  the  ease  of  Wrighi  ▼•  Oeorgia  Bailraad  iU.  Go^ 
84  Qa.  880,  it  was  sought  to  prove  that  a  brakeman  said  thai 
the  axle  of  the  ear  which  had  run  off  was  two  inches  toe 
shorty  and  that  he  had  told  the  company  so;  and  thib  court 
held  that  ^  beyond  the  scope  of  his  agency,  an  agent  cannot^ 
by  his  declarationai  afifect  his  principaL  And  as  corporate 
bodies,  especially  railroad  companies,  have  daily  hundreds 
of  employees  in  various  service,  with  divirions  of  labor  and 
duty,  simple  justice  requires  that  these  companies  shall  not 
be  liable  for  damages  upon  the  loose  or  casual  sayings  of 
every  person  who  may  be  in  their  employment  In  the  case 
of  Oriffinr  v.  Montgomery  $U.  &  &  Co.,  26  Oa.  Ill,  this  court 
held  that  ^  the  admissions  of  an  agent,  not  made  at  the  time 
when  the  fact  transpires  upon  which  it  is  sought  to  charge  hia 
principal,  but  subsequently^  being  no  part  of  the  nnt  gestm^ 
should  be  excluded.'' 

In  the  case  of  Evam  v.  AUania  €le.  R.  R  Co.,  66  Ga.  498, 
an  agent  of  a  railroad  made  an  indorsement  on  a  bill  of  lading 
some  days  after  the  com  passed  through  Atlanta,  and  this 
court  held  that  the  indorsement  of  the  agent  was  not  admissi- 
ble  as  evidence.  On  page  600,  Jackson,  J.,  in  discussing  the 
question,  says:  *'  If  it  was  the  duty  of  this  agent  to  investigate 
how  the  freight  was  received,  whether  in  good  or  bad  order, 
and  to  report  that  fact  on  the  bill  of  lading  on  inquiry  by  the 
agent  at  La  Orange,  then  we  think  this  indorsement  would  be 
made  dum  fervet  opus,  in  the  very  work  intrusted  to  him 
by  the  company;  and  being  so  made  in  the  business  he  was 
employed  to  transact,  his  sayings,  or  writings,  which  are  but 
written  statements,  would  be  admissible;  but  in  the  absence 
of  proof  that  this  was  in  the  line  of  his  business, — tiiat  it  was 
his  duty  to  investigate  and  report  thereon, — the  written  state- 
ment on  the  bill  of  lading  would  be  but  the  sayings  of  the 
agent  in  respect  to  a  past  trapsaction,  and  would  not  be  ad« 
missible.  In  this  case,  the  record  does  not  disclose  any  proof 
that  such  investigation  and  report  and  indorsement  was  part 
if  the  business  of  this  agent,  and  therefore  the  indorsement 
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was  properly  rejected.  •  •  •  •  These  Oeorgia  cases  and  our 
code  oonfiDe  the  admissibility  of  the  sayings  of  the  agent  to 
the  business  intrnsted  to  him,  and  to  the  time  while  so  em- 
|doyed,  and  exclude  his  sayings  as  to  past  transactions.  la 
onr  state,  they  are  admissible  only  upon  the  principle  of  being 
part  of  the  re9  gestm.  It  is  clear,  therefore,  that  the  court  re- 
jected the  indorsement  of  this  agent,  and  of  the  other  agents, 
properly,  because  they  spoke  or  wrote  about  past  transactions, 
and  there  was  no  proof  that  it  was  their  business  to  investi- 
gate these  transactions,  and  write  or  make  statements  about 
them*"  Hecbem,  in  his  work  on  agency,  section  714,  says: 
^'Tha  statements,  representations,  and  admissions  of  the  agentp 
made  in  reference  to  the  act  which  he  is  authorized  to  per* 
form,  and  while  engaged  in  its  performance,  are  binding  upon 
the  principal  in  the  samemanner  and  to  the  same  extent  as  the 
agent's  act  or  contract  under  like  circumstances,  and  for  the 
same  reason.  While  keeping  within  the  scope  of  his  author- 
ity and  engaged  in  its  execution,  he  is  the  principal,  and  his 
statements,  representatiims,  and  admissions  in  reference  to  his 
act  are  as  much  the  {HJncipal's  as  the  act  itself.  Such  state- 
ments, representations,  and  admissions  are  therefore  admissi- 
ble in  evidence  against  the  principal  in  the  same  manner  as 
if  made  by  the  principal  himself.  But  it  is  obvious  from  this 
statement  of  the  rule  that  not  every  statement,  representation, 
or  admission  which  the  agent  may  choose  to  make  is  binding 
upon  the  principal.  In  order  to  have  that  effect,  the  state- 
ment or  admission  must  have  been  made, —  1.  In  respect  to  a 
matter  within  the  scope  of  his  authority;  •  •  •  •  2^  The  state- 
ments, representations,  or  admissions  must  have  been  made 
in  reference  to  the  subject-matter  of  his  agency;  the  mere  idle, 
desultory,  or  careless  talk  of  the  agent,  having  no  legitimate 
reference  to  or  bearing  upon  the  business  of  his  principal,  can- 
not be  binding  upon  the  latter;  and  8.  The  statements,  repre- 
sentations, or  admissions  must  have  been  made  by  the  agent 
at  the  time  of  the  transaction,  and  either  while  he  was  actu- 
ally engaged  in  the  performance,  oit  so  soon  after  as  to  be  in 
reality  a  part  of  the  transaction.  Or  to  use  the  eommon  ex- 
pression, they  must  have  been  a  part  of  the  re$  p€s(sB.  If,  <mi 
the  othsr  hand,  they  were  made  before  the  performance  was 
undertaken,  or  after  it  was  completed,  or  while  the  a|^nt  was 
not  engaged  in  the  perfionnance,  or  after  his  authority  had 
txpired,  they  are  not  admissihie."  As  to  what  is  embraced 
within  the  r$$  getim^  see  section  716,  and  illustrations. 
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In  the  case  of  Vicksbvrg  etc.  R.  R.  Co.  v.  (^Brien^  119  U.  8. 
99,  the  court  said:  ''  It  was,  in  its  essence,  the  mere  narration 
of  a  past  occurrence,  not  a  part  of  the  ren  geslXj  — simply  an 
assertion  or  representation,  in  the  course  of  conversation,  as  to 
a  matter  not  then  pending,  and  in  respect  to  which  his 
authority  as  engineer  had  been  fully  exerted*  It  is  not  to  be 
deemed  part  of  the  res  gestst  simply  because  of  the  brief  period 
intervening  between  the  accident  and  the  making  of  the 
declaration.  The  fact  remains  that  the  occurrence  had  ended 
when  the  declaration  in  question  was  made,  and  the  engineer 
was  not  in  the  act  of  doing  anything  that  could  possibly 
affect  it.  If  his  declaration  had  been  made  the  next  day 
after  the  accident,  it  would  scarcely  be  claimed  that  it 
was  admissible*  evidence  against  the  company.  And  yet  the 
circumstance  that  it  was  made  between  ten  and  thirty  minutes 
—  an  appreciable  period  of  time  —  after  the  accident  cannot, 
upon  principle,  make  this  case  an  exception  to  the  general 
rule.  If  the  contrary  view  should  be  maintained,  it  would  fol- 
low that  the  declarations  of  the  engineer,  if  favorable  to  the 
company,  would  have  been  admissible  in  its  behalf  as  part  of 
the  res  gestm^  without  calling  him  as  a  witness,  —  a  proposition 
that  will  find  no  support  in  the  law  of  evidence.  The  cases 
have  gone  far  enough  in  the  admission  of  the  subsequent 
declarations  of  agents  as  evidence  against  their  principals.'' 

Wood,  in  his  Practice  Evidence,  section  171,  says:  ''It  is  a 
well-settled  rule  of  evidence  that  the  declarations  or  admis- 
sions of  an  agent  will  bind  the  principal  in  respect  to  matters 
about  which  he  was  authorized  to  act  for  him,  if  made  at  the 
time  of  the  transaction,  so  as  to  constitute  a  part  of  the  res 

gestm  or  in  reference  to  a  transaction  not  yet  completed 

The  mere  rank  or  position  of  the  person,  as  that  he  is  gen- 
eral superintendent,  general  manager,  general  agent,  etc.,  of 
the  principal,  is  not,  of  itself,  sufficient  evidence  of  his  authority 
to  make  the  admission,  unless  it  was  made  in  reference  to  a 
transaction  in  which  he  participated,  and  under  such  circum- 
stances as  make  it  part  of  the  res  gestss;  consequently,  ex- 
cept where  made  by  the  agent  as  and  for  the  principal,  and 
with  competent  authority,  in  order  to  be  admissible,  they  must 
constitute  a  part  of  the  res  gutm.^  See  a  full  discussion  of  the 
subject  in  this  section. 

But  it  is  claimed  by  counsel  for  the  defendant  in  error  that 
this  testimony  was  admissible  under  the  decision  in  the  case  of 
Krogg  v.  Atlantic  etc.  W.  P.  R.  R.  Co.^  77  Ga.  202;  4  Am.  St  Rep, 
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79.  WhUe  in  my  opinion  that  case  goe&  to  the  extreme  limit, 
yet  we  do  not  think  it  would  authorize  the  admission  of  the 
evidence  now  under  consideration.  That  decision  was  put  ez<» 
pressly  upon  the  ground  that  the  admissions  of  Oabbett  (the 
superintendent)  were  part  of  the  res  gestm  of  the  transaction, 
and  that  they  were  made  while  in  the  performance  of  a  duty 
which  he  owed  to  the  company.  And  it  will  be  seen  from 
reading  that  case  that  the  admissions  were  made  by  Gabbett 
to  the  engineer  while  the  examination  into  the  cause  of  the 
wreck  was  going  on;  and  the  court  therefore  held  them  ad- 
missible. The  court  say:  ^'  His  statements  as  to  the  condition 
of  the  road  were  made  while  in  the  line  of  his  duty.  .... 
It  was  Gabbett's  duty  to  investigate  the  cause  of  this  disaster, 
and  while  be  was  pursuing  his  inquiries,  actually  thus  engaged, 
be  made  the  statement  to  Krogg  already  set  out  .  •  •  .  If  the 
agent  be  in  the  performance  of  a  duty  of  the  corporation,  while 
thus  performing  that  duty,  what  he  says  as  to  any  defect  in 
the  construction  of  the  road  is  res  gestm  as  to  such  defect,  and 
his  admissions  are  the  admissions  of  the  corporation.*'  It  will 
thus  be  seen  that  the  facts  of  that  case  are  very  different  from 
the  facts  in  this  case.  Here,  Williamson  was  not  in  the  per- 
formance of  any  duty  which  he  owed  to  the  company.  Nor 
does  it  appear  that  he  was  investigating  the  cause  of  the 
accident,  as  Gabbett  was.  All  that  appears  is,  that  he  was 
asking  the  newspaper  man  *'  not  to  be  too  heavy  on  the  rail- 
road.'' For  these  reasons,  we  think  the  court  erred  in  ad- 
mitting these  statements  of  Williamson. 

8.  The  tenth  ground  of  the  motion  complains  of  the  follow- 
ing charge  of  the  court:  '*In  this  contract  I  find  this  language: 
*It  is  further  contracted  and  agreed  that  the  said  G.  M.  Hill- 
man  and  bis  successors  and  assigns  shall  operate  said  railroad 
so  to  be  completed  and  equipped,  for  and  during  the  term  of 
two  years  from  and  after  this  date,  and  he  and  they  obligate 
themselves,'  and  so  on.  And  further  on  it  is  stipulated  that 
ihey  are  to  receive  the  earnings  of  the  road.  I  charge  you 
that,  under  the  language  of  that  contract,  the  defendant  in  this 
ease  would  be  responsible  for  any  damages  that  might  accrue 
from  the  operating  of  the  railroad;  for  it  is  clearly  indicated 
in  the  contract  that  they  were  to  operate  the  road,  and  receive 
the  earnings  thereof.  Or  if  I  am  wrong  in  that  construction  of 
the  contract,  and  if  you  believe  from  the  evidence  the  contract 
was, — or  if  there  is  any  question  about  that,  —  and  it  is  the 
duty  of  the  court  to  construe  that  contract,  and  I  do  construe  it 
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to  mean  that  tbey  have  fbe  authority  to  opera4)e  this  road,  and 
oarry  paaaengera  under  and  by  virtue  of  the  franchiae  of  the 
CSiattanooga,  Borne,  and  Colnmbna  Railroad  Company,  the 
defendant  in  this  ease;  and  if  the  evidence  discloses  that  they 
were  operating  it  with  their  knowledge,  and  if  they  did  nH  put 
the  public  on  notice  that  they  did  not  have  the  right  to  carry 
passengers,  they  would  be  liable  for  any  injury  that  might  oo* 
cor  by  reason  wcf  the  negligence  of  the  constmction  company 
in  carrying  passengers."  We  see  no  errcnr  in  this  part  of  the 
charge.  The  contract  between  the  railroad  company  and  the 
construction  company  allowed  the  construction  company  to 
operate  the  road,  and  to  receive  its  earnings  Sor  two  years 
from  the  time  of  the  making  of  the  contract.  In  the  case  of 
Jfocon  A  A.  R,  E.  Co.  v.  MayeSy  49  Ga.  865,  this  court  held 
that  ^^  where  a  railroad  company  permits  other  companies 
or  persons  to  exercise  the  franchise  of  runniDg  cars  drawn 
by  steam  over  its  Toad,  the  company  owning  the  road,  and  to 
which  the  law  has  intrusted  the  franchise,  is  liable  for  any 
injury  done,  as  though  the  company  owning  the  road  were  it- 
self running  the  cars."  See  also  Singleton  v.  Southwestern 
R.  R.  Oo.^  70  Ga.  464;  48  Am.  Rep.  574;  Waehington  etc.  R.  R. 
Co.  V.  Brown,  17  Wall.  450;  Abbott  v.  Johnstown  etc.  R.  £.  Co^ 
80  N.  Y.  27;  36  Am.  Rep.  572;  LaHn  v.  WiUametts  VaUey  and 
Coast  R.  R.  Co.,  IS  Or.  436;  57  Am.  Rep.  26. 

4.  There  was  no  error  in  the  charges  of  the  court  as  com* 
plained  of  in  the  eleventh,  twelfth,  and  thirteenth  grounds  of 
the  motion,  when  taken  in  connection  with  the  whole  chaise. 

5.  The  fourteenth  ground  of  the  motion  complains  that  the 
court  erred  in  charging  that  "if  the  evidence  discloses,  from 
all  the  facts  that  have  been  submitted  to  you,  that  this  rail- 
road was  grossly  negligent,  then  plaintiff  would  be  entitled  to 
recover  what  we  call  punitive  damages,  to  punish  them  for  that 
negligence;  and  there  is  no  measure  of  damages,  then*  It  is 
for  you  to  say,  from  all  the  facts  and  circumstances  that  sur- 
round the  case,  to  what  extent  you  ought  to  add  to  your  ver- 
dict for  this  plaintiff,  to  punish  them."  We  think  the  court 
erred  in  this  charge  to  the  jury.  In  the  case  of  Milwaukee 
etc.  R.  R.  Co.  T.  ArmSf  91  U.  S.  489,  the  supreme  oourt  of 
the  United  States  held:  *'  1.  A  passenger  in  a  railway  car,  who 
has  been  injured  in  a  collision  caused  by  the  negligence  of  the 
employees  of  the  company,  is  not,  as  a  general  rule,  entitled, 
in  an  action  against  the  company,  to  recover  damages  beyond 
the  limit  of  compensation  for  the  injury  actually  sustained. 
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9b  Bxemplary  damages  shotild  not  be  awarded  for  ench  in- 
jmyi  onleeB  it  is  the  resalt  of  the  willful  misconduct  of  the 
employees  of  the  company,  or  of  that  reckless  indifference  to 
the  rights  of  others  which  is  equivalent  to  an  intentional  vio- 
lation of  them.''  The  court,  in  discussing  the  question,  say; 
^^Qross  negligence '  is  a  relative  term.  It  is  doubtless  to  be 
imderstood  as  meaning  a  greater  want  of  care  than  is  implied 
by  the  term  *  ordinary  negligence ';  but,  after  all,  it  means  the 
absence  of  the  care  that  was  necessary  under  the  circum- 
stances. In  this  sense  the  collision  in  controversy  was  the 
result  of  gross  negligence,  because  the  employees  of  the  com* 
pany  did  not  use  the  care  that  was  required  to  avoid  the  ao* 
ddent.  But  the  absence  of  this  oare,  whether  called  gross  or 
ordinary  negligence,  did  not  authorize  the  jury  to  visit  the 
company  with  damages  beyond  the  limit  of  compensation  for 
the  injury  actually  inflicted.  To  do  this,  there  must  have 
been  some  willful  misconduct,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  indifference  to  con« 
sequences.  Nothing  of  this  kind  can  be  imputed  to  the  persons 
in  charge  of  the  train,  and  the  court  therefore  misdirected 
the  jury."  Wood,  in  his  notes  to  Addison  on  Torts,  volume 
2,  page  646,  says:  ^In  order  to  warrant  a  jury  in  giving  vin« 
dictive  damages,  something  more  than  mere  unlawfulness  must 
be  shown;  there  must  be  evidence  either  of  malice,  fraud, 
wantonness,  or  oppression.  The  act  must  have  been  done 
under  such  circumstances  as  show  a  disregard  for  the  rights. 
of  others,  or  an  intention  to  set  at  defiance  the  legal  rights  of 
others,  or  the  ordinary  obligations  of  society."  Under  these 
rules,  which  seem  to  us  to  be  sound,  we  do  not  think  the  evi«» 
dence  of  negligence  in  this  case  was  sufiicient  to  authorize  the 
court  to  charge  the  jury  that  they  might  find  punitive  dam- 
ages. Even  if  it  was,  we  would  still  hold,  under  the  rulings 
of  this  court,  that  the  charge  of  the  trial  judge  was  erroneous. 
The  code,  section  8066,  says:  '*In  every  tort  there  may  be 
aggravating  circumstances,  either  in  the  act  or  the  intention, 
and  in  that  event  the  jury  may  give  additional  damages,  either 
to  deter  the  wrong-doer  from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff."  In  the 
case  of  Ratteree  v.  Chapman^  79  Ga.  674,  this  court  held  that 
it  was  error  to  charge  the  jury  that  they  ''  may  give  exem- 
plary damages,  not  only  as  compensation  for  the  wounded 
feelings  of  the  plaintiff,  but  to  punish  the  defendant,  and  to 
delef  otbeia  from  the  commission  of  like  offenses,"     The 
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judge  in  the  presoDt  ease  charged  that  exemplary  damagea 
might  be  given  aa  a  punishment  of  the  railroad  company, 
while  the  code  says  they  may  be  given  ^  to  deter  the  wrong- 
doer from  repeating  the  trespass.^'  As  we  said  in  the  Ratterec 
case,  '*  It  is  best  that  the  law  of  the  case,  when  expressed  in 
the  code,  be  given  as  expressed,  in  charge  to  the  jury.'*  Un- 
der the  code,  the  damages  are  not  given  as  a  punishment,  bat 
are  given  to  deter  the  wrong-doer  from  repeating  the  trespass. 

6.  The  fifteenth  ground  of  the  motion  complains  that  the 
court  erred  in  expressing  his  opinion  to  the  jury  that  the  in- 
jury was  permanent  It  seems  that  this  complaint  is  well 
founded,  because  the  court  says:  "  I  charge  you  again,  that ' 
these  injuries  are  permanent,  and  that  she  will  have  to  suffer 
the  remainder  of  her  life/'  It  appears  from  a  reading  of  the 
whole  charge  that  this  was  a  lapsus  lingux.  The  whole  charge 
shows  that  the  judge  intended  to  use  the  word  *4f '';  so  it 
would  read,  "  I  charge  you  again,  that  if  these  injuries  are 
permanent,"  etc.  But  the  charge  complained  of  in  this  ground 
of  the  motion  is  certified  to  by  the  trial  judge,  so  we  will 
simply  say  that  we  know  he  will  correct  it  in  his  next  charge 
to  the  jury. 

Judgment  reversed. 

Hbgliobnos — Pbrsonal  Ivjvbt — Bvmnroi. — Under  tli«  propw  mll»- 
gatioiu  in  the  compliunt  for  personal  injuries  reoeired  through  defendant's 
negligence,  the  plaintiff  may  prove  the  nature  and  extent  of  such  injurieai 
EvawtvUU  He  B.  R.  Co*  t.  Critl,  116  Ind.  446;  9  Am.  St.  Rep.  865. 

Etidencb  —  Dkolarations  —  Ri8  Gbstjb.  —  While  the  rt»  getta  are  those 
circumstances  which  are  the  undesigned  incidents  of  a  particular  litigated 
motf  and  which  are  admissible  when  illustrative  of  such  act,  still  these  iuci* 
dents  must  stand  in  immediate  casual  relation  to  the  act:  Ward  t.  WhUe^  86 
Va.  212;  19  Am.  St  Rep.  883.  Declarations  not  made  at  the  time  of  the 
Moident,  which  do  not  explain  the  manner  in  which  it  occurred,  are  not  ooa« 
eurrent  with  the  injury,  nor  uttered  contemporaneously  with  it  so  as  to  be 
tegarded  as  part  of  the  principal  transaction,  are  not  admissible  as  part  of  the 
ftt  geske:  Chicago  etc  IVy  Co.  t.  Becker,  128  IlL  546;  15  Am.  St  Rep.  144. 
Declarations  as  to  defects  in  machinery  and  appliances  made  by  the  officers 
of  a  railroad  company,  after  the  accident,  are  not  part  of  the  re§  geaU^  Erm 
tie.  JR.  S.  Co,  y.  Smith,  125  Pa.  St  259;  11  Am.  St  Rep.  895;  note  to  Peopk 
T.  Vernon,  95  Am.  Dec  73-7& 

Railroad  Gompant,  whsk  Liabui  ior  Injitrixs  Ihfucrd  bt  a  Coh* 
sntvonoii  Compant.  —  A  railroad  company  is  liable  for  the  negligence  of 
oontraotors  engaged  in  constructing  its  road:  Chicago  etc  IL  JL  Co.  t.  M^ 
Oarlh^,  20  111.  385;  71  Am.  Dec  285,  and  note.  But  see  Omnk^fham  t, 
Jnttmational  etc  B.  /?.  Co.,  61  Tex.  503;  32  Am.  Rep.  68S^  mmI  foot-noto| 
MUhr  T.  Mhmemta  etc  Ity  Co.,  76  Iowa,  655;  14  Am.  8t  Espw  S66^  and 
Bols»    A  oity  railway  company  is  liable  for  negligencs  la  ksfipg  wBi  pro* 
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Jeetiiig  beyond  a  itii^onzy  barrier  inclosing  the  trsek  wbleh  b  being  kid, 
•Ithoagh  Uie  negligence  was  that  of  the  eootraetor:  Woodnum  t.  Meiropoti' 
UmR,  B.  C7(0i,  149  liaei.  83ff;  14  Am.  81  Rep.  427.  A  rmilroed,  no  matter 
who  ofwns  it^  ie  eharged  with  eyery  dnfy  to  the  pablie  impoaed  upon  it  by  ite 
eharter  and  the  nature  of  ita  bnaineai;  and  from  anoh  obligationa  it  eannot 
aaeape  without  legialatiTe  penniseioily  so  long  aa  ita  corporate  exiatenee  con- 
tinnea,  no  matter  if  it  ia  leaaed  or  otherwiae  eontroQed  and  operated  by 
another  peraon  or  coxporation:  Qu^  etc  ^y  Oo.  t.  Ntwellt  73  Tez.  834;  16 
Am.  %L  Repw  788;  Hamum  t.  Columbia  etc  R.  R,  Ob.,  28  S.  C.  401;  13  Am. 
8t.  Rep.  686^  and  note;  Nagke  t.  Alexandria  etc  R*y  Cfa,,  83  Va.  707;  6  Am. 
8tw  Rep.  306»  and  note  313-316;  ChoUeUe  t.  Omaha  etc  R  R.  Co,,  26  Neb. 
169;  Aeher  t.  J.  S  F.  R.  R.  Co,,  84  Va.  648;  Internaiionai  etc  R.  R,  Co.  y. 
Moody,  71  Tez.  614;  Baehu  v.  DetroU  etc  By  Co.,  71  Mich.  646. 

RxsMPLABT  Damaoib— Pbbsokal  IvjVKOB,  —  Exemplary  damagea  are 
not  reooTerable  aa  a  matter  of  rights  but  are  given  to  stamp  condemnation 
upon  acta  of  the  defendant  because  of  their  malioioua  or  oppressive  cbaraoteri 
Ooldamitk  r.  Joy,  61  Yl  488;  16  Am.  81  Rep.  92,  and  note.  But  in  the  ah- 
aenee  of  groaa  negligenoe,  malice,  wrong,  recklesaneai;  inanity  wantonneas,  or 
aggravating  eirenmatanoea,  no  exemplary  damagea  will  be  allowed:  PtttB^ 
bmrgk  etcBTyOkr.  Lyom,  123  Pa.  81 140;  10  Am.  81  Rep.  617,  and  note  631, 
62S. 


Groom  t;.  State. 

QuMDfAL  Law — HoMioiDB  TO  AvoiD  Arbbst. — Where  an  officer  k 
killed,  with  knowledge  or  roaaonable  grounda  of  belief  that  he  intended 
and  waa  endeavoring  to  make  an  arrest  for  a  felony  with  which  the  ao- 
eoaed  was  charged,  it  ia  murder;  but  if  the  killing  was  done  suddenly, 
vnder  the  anrpriae  of  a  night  visit  by  an  armed  man,  without  knowledge 
of  hia  pnrpoae  or  official  character,  or  reaaonable  ground  of  belief  aa  to 
the  aame,  and  without  malice,  it  ib  manslaughter. 

CBimxAL  Law — Homicidb  to  Avoid  Arrvst — ImvKuenuira. — Where 
aa  armed  officer,  at  nighl  with  a  foeae,  and  without  a  warrant,  ia  killed 
in  attempting  to  arrest  a  person  charged  with  felony,  and  the  only  ex- 
pression used  by  the  officer  to  indicate  hia  official  capacify  or  hia  purpoao 
to  arrest  was,  that  "Yon  are  mine^**  or  that  "Ton  are  my  meat,**  it  b 
reversible  error,  upon  the  trial  of  the  accuaed«  to  nae  the  expreasioB 
** Too  are  mine,"  and  to  exclude  the  other  and  stronger  expreeaion  ia 
charging  the  jury,  when  the  dividing  line  in  the  caae  between  murder 
and  maaaiaaghter  ia  upon  whether  or  not  the  eondnet  and  language  of 
the  officer,  taken  in  connection  with  all  the  eirenmatanoea,  indicated  to 
the  aoooaed  a  purpoae  to  arreat  him  for  felony,  lather  thaatomoleathim 
by  mere  violence  for  aome  lawleaa  pnrpoae^ 

/•  TT.  WdUera^  for  the  plaintiff  in  error. 

CUffard  Andenan^  attamey^eneral^  W.  N.  Bprni/Oi^  9MeUar* 
general^  and  D.  H.  Pope^  for  the  state. 

BI.KCKLST,  C.  J.    Croom,  a  negro,  killed  Hamlin,  a  white 
man,  in  August,  1889;  and  on  the  trial  of  an  indictment 
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therefor,  be  was  found  guiltj  of  murder,  and  sentenced  to  be 
executed.  The  evidence  made,  in  substance,  the  following 
ease:  Some  months  previoua  to  the  homicide  (according  to  a 
pari  of  the  eyidenos^  eWren  mcmtbs,  according  to  another  pari 
of  it,  from  two  to  six  months),  Croom  shot  a  railroad  boss 
named  Strickland  (not  killing  him),  and  a  warrant  issued  for 
his  arrest.  He  absconded,  and  kept  out  of  the  way  until  the 
night  of  the  homicide,  visiting  his  father's  house,  which  seems 
to  have  been  his  home,  only  twice  during  the  interval.  The 
warrant  was  in  the  hands  of  the  marshal  of  Ty  Ty,  one  of  the . 
villages  of  the  county,  who,  without  delivering  it  to  Hamlin, 
showed  it  to  him  and  told  him  if  he  would  arrest  Croom  he 
would  divide  with  him  a  reward  of  twenty-five  dollars,  which 
he,  the  marshal,  had  been  offered  fcnr  making  the  arrest 
Hamlin,  with  a  posse  of  three  men,  went  to  the  house  of 
Groom's  father,  in  the  night-time.  Leaving  two  men  outside, 
and  keeping  the  other  with  him,  he  knocked  at  the  door  for 
admission,  the  inmates  of  the  house  then  being,  besides 
Groom,  his  father,  mother,  and  sister.  The  father  and  mother 
came  to  the  door,  and  found  there  Hamlin  with  one  of  his 
posse.  Hamlin  requested  the  father  to  let  them  in,  and 
inquired  if  anybody  was  there  except  home-folks.  The 
lather  answered,  ^*  No."  They  told  him  they  wanted  to  go  in 
snd  make  a  search  to  see,  not  saying  of  whom  they  were  in 
search,  but  that  they  were  hunting  for  a  man.  They  did  not 
say  for  what  they  wanted  him.  Hamlin  was  armed  with  a 
Winchester  rifle,  and  Groom's  mother  wanted  to  know  of  him 
what  authority  he  had  to  come  in  her  house.  According  to 
her  testimony,  she  said  to  him,  '*  Mr.  Hamlin,  where  is  your 
warrant  for  searching  my  house  ? "  and  he  held  his  gun  up 
and  said,  **  Here  is  my  warrant"  The  father  testified  that 
he  asked  them  if  they  had  a  warrant  or  anything  with  which 
to  search  the  house,  and  that  Hamlin  held  up  his  gun,  slapped 
it,  and  said,  "This  is  my  warrant"  The  mother,  if  not  the 
father,  gave  them  permission  to  enter,  and  they  did  so.  Ham* 
Mn  carrying  in  his  gun  and  the  other  man  having  a  pistol  in 
his  pocket  They  started  to  go  firom  the  main  room  into  a 
small  room,  and  met  the  accused  coming  out  Hamlin  said 
to  him,  **Halt,"  or  "Hello,  John";  the  latter  answered, 
^Yes,  sir,"  or  **  Hello,  Mr.  Hamlin."  Hamlin  responded, 
•*You  are  mine,"  or  "John,  you  are  mine."  Of  two  witnesses 
Ibr  the  state,  one  gives  the  former,  the  other  the  latter,  form  of 
the  response^    The  mother  testified  that  the  xesponae  waa^ 
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"  Consider  that  70a  are  mj  meaf  In  her  cross-examina- 
tion, she  said  it  was,  ^  You  are  my  meat"  The  father  testi- 
fied it  was,  ^'Yoa  are  my  meat  to-night"  Tiw  accused 
instantly  fired  a  |Mstol  at  Hamlin,  the  ball  hitting  ham  jost 
aboire  the  eye,  and  causing  death  within  a  few  hours.  Aooord- 
ing  to  the  evidence  for  the  state,  Hamlin,  when  shot|  was 
holding  his  gun  with  the  muzzle  pointing  to  the  floor,  and  not 
in  a  shooting  position.  The  mother  testified  that  the  gnn  was 
drawn  on  the  accused  as  if  Hamlin  was  going  to  shoot  him; 
that  he  raised  the  gnn  and  fixed  to  oock  it,  but  she  did  not 
know  whether  it  was  coeked  or  not;  the  Cather  testified  that 
he  saw  him  raise  np  his  gnn,  and  ibea  turned  away  his  head 
becanse  he  did  not  want  to  see  his  son  shot  down.  Afier  shoot- 
ing Hamlin,  the  accused  said  to  his  mother,  *^  Get  oQt  of  the 
way;  I  want  to  get  the  other  one."  The  man  who  was  with 
Hamlin,  thinking  that  he  himself  was  shot,  ran  out  of  the 
house  and  to  the  gate,  five  or  six  yards  from  the  house.  Aflor 
stopping,  he  saw  the  accused  on  the  porch,  who  forbade  his 
return  into  the  house.  The  accused  then  ran  off,  and  made 
bis  escape.  It  is  quite  certain  from  the  evidence  and  the 
statement  of  the  accused,  taken  together,  that  whilst  Hamlin 
and  his  companion  stood  at  the  door,  and  the  conyersatioa 
between  them  and  the  parents  of  the  accused  was  going  oa, 
the  accused  left  the  house  through  the  back  door,  and  was 
halted  by  one  of  the  posse  stationed  in  the.  rear  of  the  house, 
and  that  he  (the  accused)  tamed  round  and  re-entered  tlie 
house.  The  man  who  halted  him  then  ran  upon  tiie  porch, 
and  cried,  *^  There  he  is,  boys,"  and  immediately  afberwards  he 
heard  Hamlin  accost  him,  and  then  heard  the  pistol  fire.  A 
short  time  before  Hamlin  was  killed,  he  himself  had  shot  and 
killed  a  negro  in  Ty  Ty  named  Roberts,  whilst  trjdng  to  ar- 
lest  him  for  gambling.  This  appeared  from  one  of  the  state's 
witnesses;  and  the  mother  of  the  accused  testified  that  he 
had  heard  of  it,  and  also  of  the  killing  of  two  negroes  at  some 
railroad  shanties,  or  at  a  neighboring  village,  as  to  which  kili* 
ing  other  witnesses  testified;  but  it  appeared  that  Hamlin  was 
not  present  when  it  occurred.  Hamlin  had  acted  as  bailiff 
three  or  four  years  previously,  and  was  elected  as  a  regular 
bailiff  a  very  short  time  before  he  killed  Roberts.  The  mother 
of  the  accused  knew  that  Hamlin  was  a  bailiS^  but  could  not 
say  whether  the  accused  knew  it  or  not  He  said,  in  his 
statement  to  the  jury  at  the  trial,  that  he  did  not  know  Ham- 
lin was  an  officer;  that  if  he  was  one,  he  did  not  know  it;  that 
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when  be,  the  accused,  shot  Strickland,  Hamlin  was  no  oflScer. 
The  reason  he  assigned  for  shooting  Hamlin  was,  that  he  was 
afraid  of  him,  and  thought  Hamlin  was  going  to  shoot  him, 
and  that  it  was  necessary  to  shoot  to  saye  his  own  life. 

Various  details,  both  in  the  evidence  and  in  the  prisoner's 
statement,  have  been  omitted;  but  the  foregoing  is  the  sub- 
stance of  all  that  is  material*  The  motion  for  a  new  trial, 
besides  the  general  grounds,  sets  forth  a  special  ground,  aa- 
signing  error  on  the  charge  of  the  court,  the  court  having 
charged  as  follows:  ^  If  you  believe  from  the  evidence  in  the 
case  that  the  officer  went  there  to  arrest  him,  and  called  him, 
and  told  him  he  was  his,  and  he  answered  back,  or  if  the  offi- 
cer called  his  name,  and  told  him  he  was  his,  and  the  officer 
made  no  effort  to  hurt  him,  and  he  shot  the  officer  under  these 
circumstances,  it  would  be  murder,  although  the  officer  may 
have  had  a  gun  hanging  down  by  his  side  or  in  his  hands  at 
that  time." 

1.  This  instruction  hugs  the  evidence  for  the  state  so  closely 
as  to  leave  the  jury  no  room  for  grading  the  homicide  other- 
wise than  as  murder,  provided  they  credited  the  evidence  of 
the  state's  witnesses,  and  accepted  the  same  in  its  letter.  It 
makes  the  question,  not  only  of  guilt  or  innocence,  but  of  mur- 
der as  distinguished  from  manslaughter,  turn  upon  a  single 
pivot,  and  upon  a  part  of  the  evidence  instead  of  the  whole  of 
it.  And  that  the  jury  must  have  so  understood  it  is  manifest; 
for  nowhere  else  in  the  charge  is  there  anything  to  relax  this 
iron-bound  rule  prescribed  to  them  from  the  bench.  On  the 
contrary,  the  sentence  immediately  preceding  the  one  under 
review  reads  thus:  ^If  yon  believe  from  the  evidence  that 
the  defendant,  at  the  time  he  did  this  killing,  had  no  neces- 
sity to  do  it;  if  you  believe  at  that  time  that  his  life  was  not 
in  danger,  that  the  circumstances  were  not  such  as  would 
make  a  reasonable  man  believe  that  his  life  was  in  danger  at 
the  time,  and  if  there  was  no  necessity  for  the  killing, — you 
should  find  the  defendant  guilty  of  the  offense  of  murder." 
Instead  of  laying  down  this  narrow  rule,  the  court  should 
have  charged  that,  in  the  absence  of  necessity,  or  of  appear- 
ances to  warrant  a  reasonable  belief  that  it  existed,  the  killing 
would  be  unlawful,  and  would  be  either  murder  or  voluntary 
manslaughter;  that  if  it  was  done  with  knowledge  or  reason- 
able  grounds  of  belief  that  Hamlin  intended  and  was  endeav- 
oring to  make  an  arrest  for  the  felony  with  which  Croom  was 
charged,  ^-  it  would  be  murder;  but  if  the  killing  was  done  sud- 
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denljy  under  the  eurprise  of  a  night  visit  by  an  armed  man,  with- 
out knowledge  of  his  purpose  or  official  character,  or  reasonable 
grounds  of  belief  as  to  the  same,  and  without  malice  express 
or  implied,  it  would  be  manslaughter*  The  warrant,  not  being 
in  the  hands  of  Hamlin,  but  in  the  possession  of  the  marshal 
of  Ty  Ty,  who  was  not  present,  was  no  authority  to  Hamlin 
to  make  an  arrest:  Wharton  on  Homicide,  sec.  242;  Sex  y. 
Patience,  7  Car.  &  P.  775;  Cod  v.  Cabe,  18  Cox,  202.  Never- 
theless, there  was  ample  authority  in  the  law  itself;  for  an  offi- 
cer may  arrest  for  felony  on  probable  grounds  without  warrant; 
Cod  V.  Cahe,  18  Cox,  202;  2  Hale  P.  C.  85;  1  Am,  &  Eng.  Ency. 
of  Law,  783;  Drennan  v.  People,  10  Mich.  169;  McCarthy 
▼.  De  Armit,  99  Pa.  St.  68;  Rofian  v.  Samn,  6  Cush.  281; 
Hohhs  V.  Branscomb,  8  Camp.  420;  Holley  v.  Mix,  8  Wend.  850; 
20  Am.  Dec  702;  People  v.  Pool,  27  Cal.  672.  An  officer  may 
even  arrest  without  warrant  for  an  offense  less  than  felony, 
where  the  offender  is  endeavoring  to  escape,  or  for  other  cause 
there  is  likely  to  be  a  failure  of  justice  for  want  of  a  magistrate 
to  issue  a  warrant:  Code,  sec.  4728.  And  to  prevent  a  failure 
of  justice,  a  private  person  may  arrest  for  felony  upon  reason- 
able and  probable  grounds  of  suspicion:  Code,  sec.  4724;  Long 
V.  State,  12  Ga.  293;  Wharton's  Crim.  PI.  &  Pr.,  sea  18;  1 
Am.  &  Eng.  Ency.  of  Law,  741,  and  cases  cited. 

Had  Hamlin  been  no  officer,  but  only  a  private  citizen, 
Croom  ought  to  have  submitted  to  the  arrest  without  resistance, 
provided  he  knew,  or  the  circumstances  put  him  upon  notice, 
that  an  arrest  was  intended.  A  private  man  has  quite  as 
much  power  to  arrest  a  fugitive  felon,  where  the  emergency 
calls  for  immediate  action,  as  a  public  officer,  and  while  so 
doing  is  equally  under  the  protection  of  the  law.  To  kill  him 
would  be  murder,  the  same  as  to  kill  aVi  officer,  where  nothing 
appeared  to  grade  the  homicide,  save  that  he  intended  and 
was  attempting  to  make  an  arrest.  But  the  fugitive,  though 
not  justified  in  killing  him  to  avoid  arrest,  might  be  relieved 
from  the  imputation  of  malice  if  he  were  ignorant  of  the  pur- 
pose and  intention  of  the  attack  made  upon  him  or  his  liberty. 
It  would  not  necessarily  follow,  under  all  circumstances,  that 
the  knowledge  of  being  subject  to  arrest  for  a  given  offense 
would  be  equivalent  to  knowledge  that  an  arrest  for  that  of- 
fense was  contemplated  in  the  particular  instance.  No  doubt 
it  would  be  a  powerful  factor  in  the  determination  of  the  ques- 
tion; yet  the  question  would  be  for  the  jury,  and  not  for  the 
sourL     8o  where  the  arrest  is  attempted  by  an  officer,  knowl- 
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edge  ol  hie  official  position  or  character  irould  be  of  great 
weight  in  bringing  home  to  the  fugitiTC  notice  of  his  purpose; 
whilst  ignorance  of  it,  with  no  warrant  in  his  possession  to 
vouch  for  hinii  would  reduce  the  officer  to  very  much  the  same 
level  as  if  he  were  a  private  citizen.  Knowledge  or  notice  of 
his  official  character,  or  of  his  presence  for  an  official  purpose, 
would  be  material:  1  Russell  on  Crimes,  835;  Wharton  on 
Homicide,  sec  241;  Yates  y.  PeopU,  82  N.  Y.  609;  Rex  v. 
Ricketts^  8  Camp.  68,  and  note.  Irregular  conduct  of  the  offi- 
cer at  the  time  may  be  misleading:  Roscoe's  Crim.  Ev.  801; 
Drennan  y.  Peopb,  10  Mich.  169;  BeUowe  ▼.  Shnnnon,  2  Hill, 
86;  State  v.  Cwrtw,  1  Hayw.  (N.  C.)  471,  Ordinarily,  no  doubt, 
the  inhabitants  of  an  officer's  bailiwick  are  presumed  to  know 
him  as  an  officer;  but  this  bailiff  had  been  recently  elected,  the 
accused  had  been  absent  from  the  neighborhood,  and  it  might 
well  be  tme,  as  he  said  in  his  statement,  that  be  was  unaware 
ai  his  being  an  officer.  The  charge  of  the  court  made  no  allu- 
sion whatever  to  that  question,  and  certainly  the  words  of  ar» 
rest  used,  taking  -either  version  of  them,  were  not  explicit,  but 
quite  informal.  They  were  so  ambiguous  that  little  or  no 
information  could  be  obtained  from  them  indicative  of  Ham* 
lin's  official  character.  No  form  of  words  in  making  an  arrest 
is  necessary.  I^  under  all  the  circumstances,  Croom  believed 
or  ought  to  have  believed  that  the  object  was  to  arrest  him,  to 
take  him  into  custody  as  ^  prisoner  to  answer  the  charge  of 
felony,  there  was  no  excuse  for  the  killing,  and  nothing  to  mit- 
igate it  Bat  surely  the  question  of  mitigation  was  one  for  the 
jury,  as  well  as  the  question  of  justification.  The  court  did 
charge  upon  the  subject  of  yoluntary  manslaughter,  in  these 
terms:  ^  If  yon  believe  from  the  evidence  and  circumstances 
that  there  was  no  malice,  express  or  implied,  and  that  the  kill- 
ing was  done  under  a  sudden  violent  impulse  of  passion  by  the 
defendanti  and,  under  the  rules  I  have  given  you,  that  the 
officer  was  the  assailant^  that  he  was  a  wrongful  assailant  and 
not  a  rightful  assailant,  then  it  would  not  be  murder,  but  vol- 
untary manslaughter.''  This  made  it  necessary,  in  order  for 
the  homicide  to  be  gradod  aa  manslaughter,  for  the  officer  to 
be  found  in  the  wrong,  ignoring  the  fact  that  he  might  be  in 
the  right  and  the  accused  not  know  it  This  conflicts  with 
the  principle  recognised  in  Davie  v.  StaUj  79  6a.  767,  and  in 
many  of  the  authorities  above  cited.  Moreover,  being  expressed 
in  general  terms,  and  not  applied  to  specific  facts,  like  that 
part  of  the  oharge  painting  out  exactly  what  would  render  the 
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aoeased  gailiy  of  murder,  it  would  by  no  meana  weaken  the 
effect  of  that,  or  give  the  jury  any  more  ecope  under  it  for  find- 
ing manelaughteTi  than,  taken  by  itself  it  afforded;  and  we 
have  already  eeen  that  it  afforded  none  at  alL  Nor  did  the 
court  intend,  by  adding  what  we  h&ve  quoted  as  to  manslaugh- 
ter, to  relax  or  modify  anything  previously  laid  down.  This 
18  shown  by  the  words  in  the  quotation,  ^  under  the  rules  I 
have  given  yon,"  by  which  words  all  the  court  had  said  in 
reference  to  murder  was  preserved  and  virtually  repeated. 

8.  The  real  pressure  of  the  case,  as  between  murder  and 
manslaughter,  was  upon  whether  the  conduct  and  language  of 
the  oflBcer,  taken  in  connection  with  all  the  circumstances, 
indicated  to  Croom  a  purpose  to  arrest  him  for  felony,  rather 
than  to  mdest  him  by  mere  violence  for  some  lawless  object 
Hamlin  had  shortly  before  that  time  killed  a  negro  unlaw- 
fully; for  he  could  not  lawfully  kill  him  merely  because  he 
ran  from  him  to  avoid  arrest  for  a  misdemeanor*  Croom  had 
heard  of  this  killing.  He  had  also  heard  that  two  other 
negroes  had  been  killed;  and  they  had  been  killed,  but  not  by 
Hamlin.  There  is  some  probability,  therefore,  that  he  might, 
as  he  said  in  his  statement,  be  afraid  of  Hamlin,  and  although 
any  fear  for  his  life  might  have  been  groundless,  he  neverthe- 
less may  have  entertained  it,  and  if  so,  may  have  acted  under 
a  greater  sense  of  provocation  and  with  more  haste  than  he 
otherwise  would.  Let  us  suppose  that  it  did  not  occur  to  his 
mind  that  Hamlin's  business  or  purpose  was  to  arrest  him  for 
the  felony,  but  that  it  was  to  do  him  some  violence,  and  that, 
under  that  belief,  entertained  borha  fide,  having  first  attempted 
to  make  his  escape,  and  being  prevented  by  one  of  the  posie 
stationed  behind  the  house,  he  shot  Hamlin,  without  premedi- 
tation or  malice,  in  the  hurry  and  heat  of  running  to  and  fro 
to  avoid  his  apprehended  violence;  would  the  homicide  be  the 
same  grade  of  offense  as  it  would  if  committed  to  prevent 
an  arrestf  Suppose  the  colors  reversed,  and  that  a  white 
man  had  kUled  a  negro  officer  under  such  circumstances; 
would  it  not  be  thought  needful  to  a  fair  trial  and  legal  con- 
viction that  the  possibility  of  this  being  the  true  state  of  the 
ease  should  be  submitted  to  the  jury?  We  cannot  see  the 
whole  troth,  where  conflict  occurs  between  men  of  different 
races,  without  taking  into  account  the  natural  law  of  race  in- 
fluence upon  thought,  feeling,  and  conduct.  That  negroes  are 
more  prone  to  entertain  unfounded  fears  of  white  men  than 
men  are  of  negroes  is  a  fact  too  well  known  to  admit  of 
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question.  And  while  unfounded  fear  is  no  excuse  for  homi- 
cide, it  may  serve  to  explain  why  a  mind  under  the  shock  of 
a  nocturnal  surprise  might  be  thrown  off  its  guard,  and  fail  to 
interpret  correctly  conduct  which  to  a  mind  not  so  agitated 
would  be  easy  of  comprehension.  This  being  so,  it  was  not, 
as  we  think,  a  fair  and  equal  submission  of  the  case  to  the 
jury  for  the  court  to  recite,  in  its  charge,  the  milder  form  of 
words  attributed  to  Hamlin  by  the  evidence,  upon  the  use  of 
which  the  shooting  immediately  followed,  and  make  no  allu- 
sion to  the  more  aggressive  form.  Why  should  the  jury  be 
told  that  if  the  words  used  were,  '*  You  are  mine,"  the  conse- 
quence, on  certain  conditions,  would  be  murder,  and  not  told 
what  the  consequence  would  be  if  the  words  were,  *^  You  are 
my  meat"?  It  is  evident  that  ^^  You  are  mine  "  is  the  better 
shape  for  the  state,  and  "You  are  my  meat"  the  better  shape 
for  the  prisoner.  Because  to  say  to  a  man,  with  a  gun  in 
your  hands,  that  he  is  your  meat,  is  suggestive  of  slaughter, 
and  well  calculated  to  make  him  overlook  any  probability  that 
you  intend  to  arrest  him,  and  provoke  him  to  treat  you  as  if 
you  had  come  for  something  else.  He  might  have  no  reason- 
able grounds  to  fear  you;  but  he  might  fear  you  all  the  same, 
at  least  to  the  extent  of  losing  his  presence  of  mind  so  far  as 
not  to  realize  at  the  moment  that  he  was  a  fugitive,  and  that 
you  had  come  to  arrest  him  on  that  account. 

There  is  another  reason  why  there  should  have  been  no 
recogaition  from  the  bench  of  one  form  without  also  recogniz- 
ing the  other.  One  of  the  forms  came  from  the  state's  wit- 
nesses, the  other  from  the  witnesses  of  the  defendant.  To 
adopt  the  form  supplied  by  the  state's  witnesses,  and  make 
that  the  sole  basis  of  instruction  on  the  subject,  would  have 
the  appearance  of  indorsing  those  witnesses  and  giving  them  a 
sort  of  preference,  the  influence  of  which  might,  consciously  or 
unconsciously,  be  extended  by  the  jury  to  other  parts  of  the 
case.  Indeed,  the  charge  followed  the  state's  witnesses  not  only 
as  to  the  words  used  by  Hamlin,  but  somewhat  as  to  the  posi- 
tion of  his  gun.  Touching  neither  of  these  matters  was  the 
alternative  favorable  to  the  defendant,  put  to  the  jury  on  the 
specific  facts  as  proved  by  his  witnesses.  The  jury  were  no- 
where instructed  expressly  that  if  Hamlin  said  "  You  are  my 
meat,"  and  raised  up  his  gun  as  if  he  were  going  to  shoot  the 
defendant,  what  effect  this  would  have  in  grading  the  offense. 
Surely,  if,  as  matter  of  law,  the  court  could  instruct  the  jury 
how  to  grade  by  one  side  of  the  alternative,  instructions  equally 
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•zplicii  oonld  and  should  baye  been  given  tonching  the  other 
■ide. 

It  is  proper  to  add  that  what  we  baye  Baid  in  this  opinion 
if  not  to  be  taken  as  any  intimation  that  we  belieye  the  theory 
of  the  defense  is  well  founded  in  fact,  either  as  mitigation  or 
justification.  On  the  contrary,  we  see  not  the  slightest  ob- 
jection to  the  yerdict  of  the  jury  as  the  outcome  of  the  evi- 
dence, and  had  there  been  no  material  error  in  the  charge  of 
the  court,  we  should  have  left  it  undisturbed.  But  in  a  case 
of  life  and  death,  where  the  evidence  is  conflicting,  a  yerdict 
rendered  under  an  erroneous  charge  from  the  bench,  which 
may  have  done  serious  harm  to  the  accused,  is  illegal,  and 
should  be  set  aside  without  regard  to  the  opinion  of  this  or  any 
other  court  as  to  the  guilt  of  the  accused.  The  law  will  take 
the  life  of  no  man,  whatever  may  be  his  oolor  or  oondition, 
without  first  aflTording  him  a  legal  triaL 

Judgment  reversed. 

Hoiaaira^KiLLiiro  to  ATon>  Arbict.  — Th&  killing  of  one  wlio  hat 
aatliority  to  oalio  mi  wrat  by  th«  one  sought  to  be  arretted  ia  murder: 
Bttberta  ▼.  Ad(fl^  14  Mo.  188;  66  Am.  Deo.  97.  Yet  one  may  rightfully  resist 
■a  iUegal  amst^  sren  to  killing  his  assailant;  if  the  resistanoe  is  by  lawful 
meens,  the  killing  is  ezoosable  homidde;  if  by  nnlawfnl  means,  without  mal* 
ios^  it  ii  mansUnghter;  if  by  unlawful  means,  prompted,  however,  by  hate 
and  maUoe,  it  ia  morder  in  the  first  degree:  8taU  t.  Sthede^  67  Ckmn.  807; 
U  Am.  St  Bspw  IDS,  and  note.  Bee  also  Meml^  t.  Blaie,  26  Tex.  App.  274; 
8  Am.  8t  Rep.  477,  mmI  note. 

HomaiDK — DsoKDa  of  Mubdxb. — The  oonrt  shoold  define  and  eiplala 
the  different  degreeo  of  mnrder  and  manslaughter  whioh  are  warranted  by 
any  theory  of  the  endenoe  in  the  case:  8taU  t.  Turner^  29  S.  0.  84;  18  Am. 
81  Bep.  706;  Howe*  t.  SUmU,  88  Ala.  40;  8ktU  ▼.  Adamt,  78  Iowa,  292.  The 
instmetion  explaining  the  degrees  of  murder  must  not,  however,  be  mere  ab- 
stract statementa  of  law:  8UUe  t.  MUeheU,  98  Mo.  668;  nor  need  the  court 
instruct  on  any  particular  degree  of  murder,  when  under  no  theory  of  the 
ease  oould  defendant  be  found  guilty  of  that  degree:  State  ▼.  Andirwn,  98 
Mo.  461.  For  the  statutory  diTision  of  murder  into  degrees,  see  note  to  WhUe- 
furd  ▼.  CommomifeaUh,  18  Am.  Deo.  774^787.  For  instructions  properly  de- 
fining murder  in  the  first  degree,  see  People  t.  Baumian,  81  OaL  666;  8taU  y. 
Amiermm,  98  Mo.  461;  State  t.  Wilatm,  98  Mo.  440;  State  t.  Adame»  78Iowa» 
292;  Hawee  T.  State,  843  Ala.  40.  For  instructions  properly  defining  the  crime 
of  murder  in  the  second  degree,  see  State  t.  Adame,  IB  Iowa,  292;  State  t. 
mboN,  96  Mo.  440;  State  t.  Andermm,  96  Ma  461.  For  an  instruction 
erroneously  defining  mnxder  in  the  aeoond  d^ree^  see  State  t.  MUdM,  98 
Ma  668.  For  instruotioDa  properly  defining  manalanghter,  aee  Hawee  t. 
State,  88  AU.  40;  Bsft  T.  PwpU.  126  lU.  684;  StaU  t.  Adamie,  78  Iowa,  292. 
For  OB  ana  in  which  inatmetbna  aa  to  manalaughtsr  were  demanded  by  the 
•Hdanoa,  aee  Shdi'f.  State,  88  Ala.  14;  StaU  ▼.  Adame,  78  Iowa,  296.  Fof 
Am^iAm^m  of  mandaughtar  in  tfao  aecond^  third,  and  fourth  dsgrsss^  undsf 
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(he  Uwi  of  mmoui%  im  State  t.  WiUtm,  98  ICo.  440;  8taU  ▼.  JlRlott;  M  Ma 
151 1  State  ▼•  WemuU^  08  Ma  137«  Sudden  proTocatioD,  acted  on  in  the  hoot 
of  ptaeion  prodnoed  thoroby,  may  reduce  a  homicide  to  ni«ul«ighter:  ffotmm 
▼.  State,  88  Ala.  «tt|  16  Am.  Bt  Repi  17,  and  noU  19^  fO;  Siatew.  SOMte,  87 
Oonn.  307;  UAak  Bk  Bepi  108^  and  noU;  JJommd  r.  ataU^  tt  T«,  Agg. 
178;  8  Am.  fik  Bop.  481.  Hen*  of  pa«km  fa  aol  ooninod  lo  oama  whan 
Hioro  fa  profooation,  for  fa  mi^  aifao  onl  of  Aioddai  foamli  Aoff  ▼•  WUm^ 
88Ma4igL 
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MlDLAKD   BaILWAY  GoMPANT  V.   F18HBB. 

(125  iKMAVAt  19.] 

OwraBATsrar  AoQunnrci  mBovoH  FoBxoLosuBa  Saxm  Tbofebxt  ov  A» 
onDot  OoBKnunoii  Kor  Leabu  warn  OmsftAL  Dxan  ov  LAnnu--* 
A  oorponiimft  whish  tiiooaadi  to  the  pf  opertjF  and  righti  of  anotlMr  eot^ 
paratiooy  throogh  the  medinm  of  a  eale  upon  a  decree  of  forecloeore^  k 
not  responeible  lor  the  general  debta  of  the  oorporation  whoee  propertgr 
and  franehiaei  it  aoqniree. 

OmoAnov  or  Ck»aK>RATioir  to  Pbbiobm  Aobkbouit  ov  in  Gbamtob 
aor  Mebm  Qwoeal  Dasr  ov  LATmt  whxh.  — Where  a  oocporatioa 
hai^  in  a  deed  conTeying  to  it  a  right  of  way  for  a  railroad,  agreed  to 
build  a  fenoe^  the  right  of  the  grantor  to  have  this  agreement  performed 
by  another  eorporationy  which,  under  a  sale  npon  a  decree  of  forecloeare^ 
mceeede  to  tiie  r^hta  of  the  old  corporation,  is  not  a  more  general  debt 
el  the  dd  cocpoimtioo,  bnt  ia  a  right  blended  with  the  right  of  the  new 
oorporation  ito  nee  and  oooapy  the  land  with  ita  track.  The  liability  of 
the  new  corporatioii  doea  not  rest  npon  the  claim  against  the  old  cor- 
poration, but  npon  the  duty  which  ariaee  out  of  its  own  occnpanoy  of  the 
land,  and  it  cannot  be  permitted  to  enjoy  the  easement,  and  yet  refnae 
to  petform  liie  agreement  which  created  and  conferred  the  easement. 

OmAirxB  ov  OsiaorAL  Coyxhahtob  Bouvd  to  Pxbtosh  Latfib's  Aoiik»- 
mHTi  WHBN.  —  When  a  deed  which  createa  a  right  discloses  a  cove- 
nant which  burdens  the  rights  a  subsequent  grantee  of  the  original 
eorenantor,  in  accepting  such  deed  and  asserting  a  claim  to  the  prir- 
flsgea  conferred  by  it^  beoomes  bound  to  perform  the  agreement  And 
wiMBf  ia  addition  to  the  oorenant  in  the  deed,  the  facta  open  to  obsenra^ 
tioQ  ahow  that  the  oorenant  haa  not  been^  kept^  such  grantee  cannot 
fnstly  elaim  the  righta  of  a  purchaser  without  notice. 

C99waKAwr  RoHiriNO  witb  Lahs^  Wsat  n.  —  An  agreement  in  a  deed 
ooHTeying  a  f%ht  of  way  lev  a  railroad,  to  lenee  the  samcb  ia  a  coyenant 
nnahig  with  tha  land  and  eoMntiaQy  inhering  in  it^  and  anch  eoTenant 
binda  liie  grantee  of  the  original  ooTcnantor,  and  innrea  to  liie  benefit  d 
of  the  aecrient  eatate  in  which  the  easemont  with  its  encun- 
Uhi 
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Dud  Poia,  Acoiptanob  or,  EirBor  ov.  —The  Mceptance  of  a  deed  poll 
by  the  grantee  makes  it  the  mntoal  written  oontraet  of  the  partiee,  and 
therefore  the  ttatnte  of  limitationa  leepeeting  Terbal  eontraota  doee  boI 
apply  thereta 

AonoH  or  Cotutaht  Lub  AOAiirsr  OmAmm  or  Dud  Pou» 

The  opinion  Btates  the  case. 

H.  and  W.  R.  Crawford^  and  Jf.  A.  Ohipmanf  for  the  appel« 
lant 

R.  IL  8iepJien$an  atid  W.  IL  Feriig^  for  the  appellee. 

Elliott,  J.  In  May,  1873,  the  then  owners  of  the  land  de- 
Bcribed  in  the  appellee's  complaint  conyeyed  to  the  Anderson, 
Lebanon,  and  St  Louis  Railway  Company  a  right  of  way. 
In  consideration  of  the  grant-of  thefright  of  way,  the  company, 
by  an  agreement  incorporated  in  the  deed,  promised  to  con- 
struct a  board  fence  five  boards  in  height  on  each  side  of  the 
railroad  as  soon  as  it  should  be  completed.  The  deed  oon- 
yeying  the  right  of  way  was  signed  by  the  grantors,  but  not 
by  the  grantee.  The  railroad  was  completed  in  1876,  and  the 
action  was  brought  in  1886.  In  1875  thd  company  mortgaged 
all  of  its  property  and  rights,  and  in  1883  the  mortgage  was 
foreclosed  by  a  decree  of  the  circuit  court  of  the  United  States. 
A  sale  of  all  the  property  and  franchises  of  the  company  was 
made  upon  the  decree  of  foreclosure,  and  the  Midland  Rail* 
way  Company  purchased  all  of  the  rights  of  the  mortgagor. 
Under  the  title  thus  acquired,  the  Midland  company  entered 
into  possession,  and  began  to  operate  the  road  purchased  by  it 
as  soon  as  it  acquired  title.  No  fence  has  been  erected,  as 
provided  in  the  deed  granting  the  right  of  way.  Fisher  be- 
came the  owner  of  the  land  in  August,  1884. 

The  contention  of  appellant's  counsel  is,  that  their  client 
did  not  become  liable  for  the  general  debts  of  its  predeces- 
sor, and  that  the  debt  which  the  appellee  seeks  to  enforce  is 
a  general  debt  We  agree  with  counsel  that  the  rule  is,  that 
a  corporation  which  succeeds  to  the  property  and  rights  of 
another  corporation,  through  the  medium  of  a  sale  upon  a  de- 
cree of  foreclosure,  is  not  responsible  for  the  general  debts 
of  the  corporation  whose  property  and  franchises  it  acquires: 
Lake  Erie  etc.  R'y  Co.  t.  QHffin^  92  Ind.  487;  Hoard  t.  Cheeor^ 
peake  etc.  R'y  Co.^  123  U.  B.  222;  GUman  t.  Sheboygan  eicRR. 
Co.,  87  Wis.  817. 

But  we  cannot  agree  that  the  assumption  that  the  claim 
of  the  appellee  is  a  mere  general  debt  is  yalid,  for  we  regard 
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the  performance  of  the  agreement  to  build  a  fence  as  a  con- 
dition  of  the  right  to  enjoy  the  easement  granted  by  the  own- 
ers  of  the  landr  The  right  which  the  appellee  seeks  to  enforce 
is  more  than  a  general  claim  for  moneyi  for  it  is  a  right  blended 
with  that  of  the  appellant  to  use  and  occupy  the  land  with  its 
track.  The  appellant's  liability  does  not  rest  upon  the  claim 
against  the  old  company,  but  upon  the  duty  which  arises  out 
of  the  occupancy  of  the  land.  It  cannot,  in  equity,  be  per- 
mitted to  enjoy  the  easement,  and  yet  refuse  to  perform  the 
agreement  which  created  and  conferred  the  easement.  We 
think  the  principle  declared  in  Lake  Erie  etc.  Ry  Co.  t.  Oriffin^ 
92  Ind.  487,  Bloamfield  R.  R  Co.  y.  Van  Slike,  107  Ind.  480, 
Lake  Erie  etc.  Ry  Co.  t.  Griffin,  107  Ind.  464,  Bloomfield  R.  R. 
Co.  T.  Qrace^  112  Ind.  128,  Indiana  eU.  Ry  Co.  t.  Allen,  113 
Ind.  308,  8  Am.  SL  Rep.  650,  and  Donald  t.  8t.  Louie  etc. 
R.  R.  Co.y  52  Iowa,  411,  governs  this  phase  of  the  case. 

The  appellant  is  in  the  possession  of  the  right  of  way  as 
the  grantee  of  the  original  contractor,  and  it  must  take  the 
benefit  it  enjoys,  subject  to  the  burden  annexed  to  it  by  the 
contract  which  gave  existence  to  that  benefit.  It  cannot  en- 
joy the  benefit  and  escape  the  burden,  for  the  burden  and  the 
benefit  are  so  interlaced  as  to  be  inseparable.  The  right  to 
the  benefit  is  so  blended  with  the  burden,  that  equity  and 
justice  forbid  a  severance. 

One  who  takes  a  privilege  in  land  to  which  a  burden  is  an- 
nexed has  no  right  to  assert  a  claim  to  the  privilege,  and  deny 
responsibility  for  the  burden.  A  party  who  acquires  such  a 
privilege  acquires  it  subject  to  the  conditions  and  burdens 
bound  up  with  it,  and  must,  if  he  asserts  a  right  to  the  privi- 
l^e,  bear  the  burden  which  the  contract  creating  the  privilege 
brought  into  existence.  The  one  he  cannot  have  at  the  ex- 
pense of  the  other.  In  LwAeviUe  etc.  Ry  Co.  v.  Power,  119 
Ind.  269,  we  said  of  a  railroad  company:  *'  Holding  the  land 
under  the  deed,  as  it  did,  it  was  bound  to  perform  its  con« 
tract  To  permit  it  to  retain  the  land  and  repudiate  the  deed 
would  be  against  equity  and  good  conscience." 

In  this  instance  the  covenant  written  in  the  deed  was  an 
essential  part  of  it,  and  the  agreement  to  construct  the  fence 
was  part  of  the  consideration  for  the  land.  The  case  is  near 
akin  to  that  of  a  suit  to  enforce  a  vendor's  lien;  for  here  the 
deed  upon  its  face  exhibited  the  contract,  and  the  facts  open 
to  observation  showed  that  the  covenant  had  not  been  kept 
The  facts  open  to  observation  did  more  than  put  the  appel- 
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Unt  upon  Inquiry;  bot  had  thej  done  no  more  than  put  it 
npon  inqniryy  it  oonld  not  justly  olaim  the  rights  of  a  pnr- 
chaser  without  notioe.  It  muet  be  held  that  the  covenant 
in  the  deed  through  which  the  appellant  olaima,  and  tiie  &ctB 
open  to  observation,  imparted  notice  of  the  eovenant^  and 
notice  also  of  its  non-performanoe. 

The  covenant  is,  as  we  have  indicated,  an  integral  part  of 
the  deed,  upon  which  rest  the  rights  of  the  appellant  The 
deed  which  creates  the  asserted  right  discloses  the  covenant 
which  burdens  the  right.  In  accepting  the  right  under  such  a 
deed,  and  asserting  a  claim  to  the  privileges  conferred  by  it, 
subsequent  grantees  of  the  original  covenantor  became  bound 
to  perform  the  agreement.  The  covenant  passed  with  the 
land.  The  easement  which  burdened  the  fee  was  an  encum* 
brance,  and  the  party  that  took  the  land  took  it  subject  to  the 
encumbrance;  but  in  taking  subject  to  the  encumbrance  of 
the  easement,  that  party  acquired  the  benefit  interwoven 
with  the  encumbrance.  Both  the  burden  and  the  benefit| 
the  easement  and  the  covenant,  essentially  inhere  in  the 
land.  One  burdens  the  estate,  the  other  benefits  it  The 
party  who  acquires  the  estate  necessarily  acquires  it  with  both 
the  burden  and  the  benefit  He  must  submit  to  the  one,  but 
he  has  a  right  to  the  other.  In  HazleU  v.  Siindair^  76  Ind.  488, 
40  Am.  Rep.  254,  the  question  was  examined  with  care,  the 
authorities  collected,  and  the  judgment  of  the  court  was,  that 
a  covenant  very  similar  to  the  one  under  consideration  was  a 
real  covenant  running  with  the  land.  In  the  case  referred  to 
the  court  quoted  with  approval  from  the  case  of  Savage  v. 
Jlfoson,  8  Cush.  500,  the  following  statement  of  the  law:  "The 
liability  to  perform  and  the  right  to  take  advantage  of  this 
covenant  both  pass  to  the  heir  or  assignee  of  the  land  to 
which  the  covenant  is  attached.  This  covenant  can  by  no 
means  be  considered  as  merely  personal,  or  collateral|  and  de* 
tached  from  the  land.'' 

In  HazUU  v.  Sinclair,  76  Ind.  488, 40  Am.  Rep.  254,  the  case 
of  Block  V.  Isham,  28  Ind.  87,  92  Am.  Dec.  287,  was  shown  not 
to  rule  such  a  case  as  this. 

The  question  in  Junction  R,  R.  Co.  ▼.  Sayen,  28  Ind.  818, 
must,  for  many  reasons,  be  regarded  as  radically  different  from 
that  here  presented;  but  it  is  enough  to  say  that  in  that  case 
the  burden  was  not  annexed  to  the  easement  conveyed,  but 
was  created  by  an  independent  agreement  The  question  re- 
ceived careful  attention  in  the  case  of  Ocnduitt  v.  Sou,  102 


June,  1890.]    Midland  Railway  Ca  v.  Fishkb.  19S 

Ind.  186;  and  th<  rule  fhere  declared  is  aabstantiaUy  the  earn* 
as  that  laid  down  in  the  oaae  of  HtuleU  ▼.  Sindair^  76  Ind. 
488;  40  Am.  Bep.  254. 

In  Bronam^  t.  Coffin^  108  Maes.  175,  11  Am.  Bep.  885,  the 
anthofitiea  an  reviewed  at  great  length,  and  a  ooTenant  such 
as  thai  here  nndor  oonrideration  was  held  to  run  with  the 
land;  90  that  the  earlier  caseB  in  that  court,  conceding  them 
to  be  in  point,  are  not  of  controlling  force. 

The  verjr  folly  considered  and  strongly  reasoned  case  of 
BuHngnk  t.  PObbwry,  48  N.  H.  476,  97  Am.  Dec.  688,  adjudges 
that  a  coYenant  to  build  a  fence  around  a  granted  estate  will 
create  an  encumbrance  on  the  land,  and  this  doctrine  har- 
monises with  tiiat  of  the  cases  to  which  we  have  referred.  If 
it  be  true,  and  it  is  true,  that  the  agreement  constitutes  a  real 
covenant  against  encumbrances,  then  it  must  be  true  that  it 
runs  with  the  land.  It  is  a  covenant  inhering  in  the  granted 
easement  of  a  right  of  way,  and  as  such  runs  with  that  estate. 
Applying  this  doctrine  to  the  case  before  us,  it  clearly  re- 
sults that  the  estate  in  the  land  which  the  appellant's  grantor 
took  —  the  easement  of  a  right  of  way  —  was  burdened  with 
the  encumbrance  created  by  the  covenant  to  fence  the  granted 
property.  The  ultimate  conclusion  therefore  is,  that  the 
covenant  to  fence  binds  the  appellant,  and  inures  to  the  owner 
of  the  servient  estate  in  which  the  easement  with  its  encum- 
brance inheres. 

In  addition  to  the  cases  we  have  here  cited,  and  those  col* 
lected  in  Hazkti  v.  Sinclair,  76  Ind.  488,  40  Am.  Rep.  254^ 
may  be  cited  the  following:  Huston  v.  Cincinnati  etc.  22.  12. 
Co.,  21  Ohio  St.  285;  Atlantic  Dock  Co.  v.  Leavitt,  60  Barb.  136; 
Duffy  V.  New  York  etc.  R.  J2.  Co.,  2  Hilt.  496;  Wooliscroft  v. 
NoHon,  16  Wis.  198;  Carr  v.  Lowryy  27  Pa.  St.  257. 

The  authorities  are  well  agreed  upon  the  proposition  that 
a  deed  poll,  when  accepted  by  the  grantee,  becomes  the  mu- 
tual contract  of  the  parties:  Newell  v.  Hillj  2  Met  180;  Oood^ 
win  V.  Oifberi,  9  Mass.  610;  Huff  v.  Nickeraon,  27  Me.  106; 
Tripe  v.  Jfarcy,  89  N.  H.  489;  Stevens  v.  Morse,  47  N.  H.  682; 
Burbank  v.  PiZMttry,  48  N.  H.  476;  97  Am.  Dec.  633;  Atlantic 
Dock  Co.  V.  Leavittj  60  Barb.  136.  The  appellant's  grantor, 
by  accepting  the  deed,  made  its  covenants  binding  upon  it, 
and  acquired  the  estate  encumbered  and  burdened  by  the 
agreement;  and  the  appellant,  as  the  deed  is  in  his  chain  of 
title,  took  the  grantee's  easement  with  its  burden  and  its  en- 
cumbrance: Tripe  v.  Marcy,  39  N.  H.  439;  Stevens  v.  Morse. 
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47  N.  H.  632;  Burbank  y.  PitUbury,  48  N.  H.  475;  97  Am. 
Dec.  633. 

The  promise  of  the  appellant's  grantor  Is  not  a  Terbal  one, 
and  the  case  is  not  goyerned  by  the  provision  of  the  statute  of 
limitations  respecting  Terbal  contracts.  The  acceptance  of 
the  deed  by  the  grantee  named  in  it  made  it  a  written  con* 
tract,  and  the  obligations  created  by  the  deed  are  therefore 
express,  and  are  evidenced  by  a  writing.  The  adjudged  cases 
very  fully  and  satisfactorily  sastain  this  doctrine.  In  one 
case  it  was  said:  ^  Nor  is  it  material  that  this  contract  is  not 
signed  by  the  grantee.  The  acceptance  of  the  deed  makes  it 
a  contract  in  writing  binding  upon  the  grantee,  just  as  the  ac- 
ceptance by  a  lessee  of  a  lease  in  writing  signed  by  only  the 
lessor  makes  it  a  written  contract  binding  upon  such  lessee; 
and  suit  can  be  instituted  ^upon  it^  and  the  same  rights  main* 
tained,  as  though  it  were  also  signed  by  the  grantee": 
Schmueker  v.  Sibert,  18  Kan.  104;  26  Am.  Rep.  766.  The 
rule  thus  stated  is  sanctioned  by  many  other  cases:  Ricard  v. 
Sanderson^  41  N.  Y.  179;  Atlantic  Dock  Co*  v.  Lcavitt^  64  N.  Y. 
85;  13  Am.  Rep.  656;  Roger$  v.  EagU  FiT$  Co.^  9  Wend.  618; 
Spaulding  v.  HaUcribcck,  86  N.  Y.  204;  NewcU  v.  HiU,  2  Met 
180;  Ooodwin  v.  OUbcrtj  9  Mass.  610;  Huff  v.  Nickenon,  27 
Me.  106;  Buriank  v.  PUUbury,  48  N.  H.  476;  97  Am.  Deo. 
633. 

The  doctrine  is  a  very  ancient  one.  In  Sheppard's  Touch* 
stone,  177,  it  is  said:  **  If  feoffment  or  lease  be  made  to  two^* 
.  •  •  .  and  there  are  divers  covenants  in  the  deed  to  be  per- 
formed on  the  part  of  the  feoffees  or  lessees,  and  one  of  them 
doth  not  seal,  •  •  .  •  and  he  that  doth  not  seal  doth,  notwith- 
standing, accept  of  the  estate,  and  occupy  the  lands  conveyed 
or  demised,  —  in  these  cases,  as  touching  all  inherent  cove- 
nants, •  •  •  •  they  are  bound  by  these  covenants  as  much  aa 
if  they  do  seal  the  deed." 

Some  of  the  authorities  deny  that  the  technical  action  of 
covenant  will  lie  against  the  grantee  of  a  deed  poll;  but  an 
English  author  who  favors  the  technical  rule  concedes  that 
the  weight  of  the  English  decisions  is  the  other  way,  saying: 
^  Perhaps,  however,  the  doctrine  has  been  too  long  sanctioned 
to  be  now  reversed.  At  all  events,  it  is  an  introduction  of  as 
equitable  principle  into  a  court  of  law,  the  acceptance  of  a 
deed  being  considered  equivalent  to  an  actual  execution  by 
the  lessee":  Piatt  on  Covenants,  18.  The  equitable  rule  has 
much  to  com  mend  it,  while  the  technical  rule  is  the  product 


Juue,  1890.]    Midland  Bailwat  Co.  v.  Fibhbb.  196 

of  the  Blaviflh  adherence  to  forms  which  did  so  much  to  de- 
forni  the  common  law,  and  is  without  any  merit  entitling  it 
to  favor. 

But  we  need  not  discuss  this  question  at  length,  for  it  has 
been  discussed^  again  and  again,  and  the  better  reasoned  cases 
support  the  equitable  doctrine:  Finley  ▼.  Simpsonj  22  N.  J.  L. 
811;  63  Am.  Dea  262;  Harrwm  y.  VreOand,  88  N.  J.  L.  866; 
Sparkman  y.  Orav$f  44  N.  J.  L.  262;  Maynard  t.  Mowre^  76 
N.  a  168;  Bwom  y.  Seek,  94  N.  T.  86;  46  Aul  Bep.  124;  At- 
latUie  Dock  Co.  ▼.  LeavUi^  64  N.  Y.  86;  18  Am.  Bep.  666; 
Maine  y.  (hmttat^  98  Mass.  817;  Martm  y.  DrUian,  128  Mass. 
616. 

CSoaraBAiion  — " JvsioiiAii  Saul— "A  ^nttlbMt&t  ic^urfais  IIm  pfopaitj 
and  tmoMm  sf  a  eofpontkii  ^hnaffk  a  Md»  vnder  tsMiitioii  takoe  tlieiii 
freed  fran  ell  IkMMkfJ^  ioniMr  indabtedneMb  Mid  from  aU  mara  panonal 
obligatioiia  aammad  bj  tha  formar  ownars  Ot^feie,  JPjr  Ox  ▼•  NtmeUt  7S 
Tex.  334}  IS  Am.  St  Bap.  78S.  Bat  tha  dntiaa  impoaad  by  tha  ahartar  of  a 
oorpoimtioo  laal  vpoQ  it  ia  tha  baada  of  whomaovar  nay  baooma  tha  ownar 
of  ita  proparty  and  franebiaab  and  all  aabaaquant  pnrebaaara  ara  boand  by 
ooTonaati  rumbig  with  tha  proparty  pnrahaaadi  0v(^afc;  Jtf  Ox  ▼•  NmoeO^ 
7STax.  33i|  15  Am.  81  Bap.  788. 

OoTKiASTB  Bonmra  wxcb  vm  Laho.  —  Aa  to  what  ara  aovanaati  nm- 
■lag  with  Iha  laad,  bindiag  npoa  tha  grantaa  ia  a  aonreyaaoa  tbaraof,  aaa 
Frem»  OmoI  Ox  ▼•  MowO,  SO  OaL  IMf  IS  Am.  St.  Bap.  112,  and  nota; 
Marmr.  Oamer.  1  Strbb.  S14|  47  Am.  Daa  685,  aad  nota  589,  570;  Mtimt 
▼.  MiMi€ix  JTy  €bi,  78  Ala.  689|  58  Am.  Bap.  821^  aad  foot-notai  Ouffeie. 
itf  Ox  T.  amUk,  72  TWz.  182|  KMt  Bher  JTf  Ox  ▼.  Watiem  Jfff  Ox,  41 
Minn.  481|  WtkmoM  r.  Bnue,  118  N.  T.  32a 

Dbid  Toll,  Aooiftahcb  or,  sr  Oeahtbi^  Bvfior  or.  —  Hm  aooaptanoa 
of  a  daad  poll  by  tha  graataa  tharafai,  who  haa  tha  lagal  eapaoity  to  oontraol^ 
makea  tha  aontraet  binding  npoa  him:  Bmrbtmk  ▼.  PttiOmrf,  48  K.  H.  475t 
87  Am.  Daa  833}  Bmum  r.  Oq^  108  Maaa.  175|  11  Am.  Bap.  335.  Com- 
para  nota  to  Oli/iom  r.  /odboa  Irom  Ox,  18  Am.  81  Bap.  8S9;  aa  ta  Iha  allMl 
al  tha  graataa's  aaeaplinaa  af  a  aoaT^yaaoa. 
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Fbibnds  v.  Fobsinobb. 

[iss  imAjiA.  02.) 

OtaimoAn  ov  Mbdsbship  ev  Mutual  Bshifit  Socqnr  n  Ooirnuof 
W  ImumAiroBt  — Tbe  oertifloate  of  membenhip  iniwd  to  ft  member  of 
A  mntoal  boaefit  tooioty  is  a  oontraofe  of  insunuioe,  and  his  rigbt  to  re- 
oOTor  upon  il  doea  not  depend  upon  the  action  of  the  officers  of  tho 
■ooiety,  for  if  ha  has  performed  hii  part  of  the  contract  and  b  totally 
disabled  bj  disease  or  aooident^  he  baa  a  oomplete  eanse  of  aetbn.  A 
rsfttsal  by  the  offioan  of  the  society  to  sUow  the  claim  will  not  defeat  a 


Abbttrabt  BvBoriov  ov  Claimaht's  Psoovs  bt  OnrioBBS  or  Mdtuai. 
BxNKFiT  SoGiXTT  Inxtfictual.  —  While  a  member  of  a  mutual  benefit 
society  is  bonnd  to  comply  with  the  requirements  of  the  Tslid  by-laws  of 
the  assoeiationy  liio  officers  cannot  defeat  his  claia  by  arbitrarily  rejeetiDg 
hia  proofs  as  nnsatisfaotory,  or  by  wroogfully  deelarii^{  that  he  had  not 
done  what  his  contract  and  the  by-laws  of  tho  association  required  of  him. 

OUfPLAIinr    A0AIH8T    MUTUAL    BSMIFIT    SOOIHTT    OH    CBBTinOATl^    WHSM 

.SuFf  imanT.  —  In  an  action  npon  a  certificate  of  membership  of  a  mntnal 
benefit  insurance  society,  it  is  sufficient  for  the  plaintiff  in  Us  oomplaint 
to  allege  tho  contract  with  the  oorparation«  performance  of  the  condi- 
tions on  his  partk  that  he  has  been  totally  disabled,  and  that  he  baa  made 
proper  proof  of  hti  diaability.  He  hi  not  bonnd  to  aU^gs  that  hia  proofs 
are  sadh  as  satisfied  the  oinrporate  officers. 

Fabtih  oavnot  Oust  Cousib  of  Jusisoionov  WHur.  —  It  is  aol  compe- 
tent for  parties  to  a  contract^  in  advanoa  of  any  dispvts^  to  oust  the 
JnrisdiotioB  of  the  ooorta  by  providing  that  tho  decision  ol  persons 
named  in  the  contraet  shall  be  final  and  conolnsiTe.  And  therefore  a 
provision  in  the  by-laws  of  a  mntnal  benefit  insurance  society  that  tho 
decision  of  Its  officers  on  a  member's  claim  for  benefits  shall  be  final  and 
oonclnsivo  is  ineffeotive»  and  cannot  bar  an  action  to  reoovnr  such 
benefito. 

MuiUAL  Burxnr  Soanrr  hat  fbotidb  fob  PaBaiNTATicnr  of  Claims  to 
an  OmoBiis.  —  It  ia  competent  for  a  mutual  benefit  society  to  proviile 
for  the  presentation  of  claims  to  officers  designated  in  its  by-laws,  and 
it  may  also  prescribe  a  mode  of  procedure,  provided  such  mode  is  not 
such  as  to  deprive  parties  of  property  rights. 

Br-LAW  OF  BuraFiT  SooiBTr  Ebquirimo  Apfbal  to  GoysRiriNO  Body 
Valid.  —  A  by-law  of  a  mutual  benefit  society  requiring  the  presenta- 
tion of  claims  for  benefits  to  be  made  to  its  subordinate  officers,  and  re- 
quiring, in  case  of  a  decision  by  them  adverse  to  the  claimant,  an  appeal 
to  the  governing  body  of  the  society.  Is  reasonable  and  valid,  notwith- 
■tandiiig  an  attempt  to  make  the  decision  conclusive  is  abortive.  The 
provision  attempting  to  make  the  decision  of  the  governing  body  final 
and  conclusive  is  so  distinct  and  different  from  tho  provisions  concern- 
ing appeals  that  its  invalidity  does  not  destroy  their  force. 

f  AILVBB   TO  AFFBAL   TO    GOVBRNINO    BODT  OF    BSNBFrr    SocmT  ABATES 

Aonoir.  —In  an  action  by  a  certificate-holder  against  a  mutual  benefit 
•ooiety  whose  by-laws  require  an  appeal  to  the  governing  body,  an 
answer,  alleging  the  failure  of  the  plaintiff  to  make  snoh  appeal  befort 
bringing  the  action,  is  good  as  a  plea  in  abatements 
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Action  on  a  certificate  of  a  matoal  benefit  aooiety.  The 
opinion  states  the  case. 

F.  M.  and  J.  A.  Fineh^  for  the  appellant 

O.  Carter  and  J.  N*  Binford^  for  the  appellee. 

Blliott,  J.  The  appellee's  complaint  is  founded  npon  a 
certificate  of  membership  issued  to  him  by  the  appellant 
The  by-laws  of  the  corporation  contain,  among  others,  this 
provision:  — 

**  Should  a  member  become  totally  and  permanently  dis- 
abled from  following  his  or  her  usual  or  other  yoeation,  by 
reason  of  disease  or  accident,  such  member,  upon  the  receipt 
and  approval  of  satisfactory  proo&,  as  hereinafter  provided, 
shall  be  entitled  to  a  benefit  not  exceeding  one  half  of  the 
relief-fund  certificate  held  by  him  or  her." 

The  certificate  issued  to  the  appellee  is  a  contract  of  insur- 
ance, and  his  right  to  recover  upon  it  does  not  depend  upon 
the  action  of  the  officers  of  the  society;  for  if  he  has  per- 
formed his  part  of  the  contract,  and  is  totally  disabled  by 
disease  or  accident,  he  has  a  complete  cause  of  action.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will 
not  defeat  a  recovery.  The  appellee  was,  of  course,  bound  to 
comply  with  the  terms  of  his  contract,  and  with  the  lawful 
by-laws  of  the  society.  The  valid  provisions  of  the  by-laws 
do,  indeed,  form  part  of  his  contract,  and  are  of  controlling 
force:  Supreme  Lodge  eU.  v.  Knight^  117  Ind.  489  (496);  Pfieter 
T.  Cfervfig^  122  Ind.  567.  But  while  it  was  necessary  for  the 
appellee  to  comply  with  the  requirements  of  the  valid  by-laws 
of  the  association,  it  was  not  in  the  power  of  the  officers  to 
defeat  his  claim  by  arbitrarily  rejecting  his  proofii  as  unsatis- 
factory, or  by  wrongfully  declaring  that  he  had  not  done  what 
hia  contract  and  the  by-laws  of  the  association  required  of 
him.  It  was  not  necessary,  therefore,  for  the  appellee  to  do 
more  than  apinropriately  show,  by  his  complaint,  the  contract 
with  the  corporation,  performance  of  the  conditions  on  his 
part,  that  he  was  totally  disabled,  and  that  he  had  made 
proper  proof  of  his  disability.  He  was  not  bound  to  go  fur- 
ther, and  allege  that  his  proofii  were  such  as  satisfied  the  cor- 
porate officers.  It  was  enough  for  him  to  show  that  they 
were  such  as  his  contract  and  the  law  of  the  land  require. 
He  was  not  bound  to  anticipate  and  avoid  deftnses;  it  was 
sufficient  for  him  to  make  a  prima  facie  case. 
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The  appellant^  by  way  of  aDBwer  in  abatement,  sets  forth 
the  following  by-law:  — 

^  Section  6.  On  receipt  of  the  proper  notice  of  disease  or 
accident  disability,  under  section  4  of  this  article,  the  supreme 
councilor  shall  proceed  to  investigate  the  same.  If  at  any 
time  he  deems  the  facts  to  warrant  it,  he  may  appoint  one 
or  more  physicians,  whose  duty  it  shall  be  to  make  a  careful 
examination  of  the  member's  condition,  and  report  as  to  the 
character  and  permanence  of  the  disability.  If  such  report 
shows  a  disability  of  an  unquestionably  total  and  permanently 
disabling  character,  the  supreme  councilor,  supreme  recorder, 
and  supreme  medical  director  may  approve  the  same,  and 
order  the  benefit  paid.  If,  however,  in  the  opinion  of  said  offi* 
oers,  there  is  any  doubt  concerning  the  permanence  of  the 
disability,  they  shall  postpone  the  matter  for  any  period  they 
may  determine  upon,  not  exceeding  one  year,  and  shall  then 
order  a  new  examination,  either  by  the  same  or  other  physi* 
dans.  If  the  result  of  the  second  examination  be  also  uncer- 
tain, said  officers  may,  in  like  manner,  provide  for  a  third, 
upon  the  result  of  which  they  shall  either  pay,  or  refuse  to 
pay,  the  benefit  claimed.  This  decision  shall  be  final  and 
conclusive  upon  the  parties  affected  thereby,  unless  reversed 
upon  appeal  by  the  supreme  council  in  regular  session.  Any 
claimant  feeling  aggrieved  may  take  such  an  appeal  by  serv- 
ing notice  thereof  upon  the  supreme  recorder  within  thirty 
days  after  receipt  of  notice  by  the  claimant  of  the  decision,  by 
the  claimant,  his  or  her  personal  representatives.  The  su* 
preme  council  shall  accord  the  appellant  a  hearing  at  its  next 
regular  session,  and  dispose  of  the  matter." 

The  answer  sets  out  other  provisions  concerning  appeals 
and  regulating  the  mode  of  procedure.  Both  the  complaint* 
and  the  answer  show  that  the  claim  was  presented  to  the  offi-l 
oers  named  in  the  by-laws;  that  action  upon  it  was  postponed, 
as  the  by-laws  provide;  and  that  it  was  finally  rejected.  The 
trial  court  held  the  answer  bad,  and  that  ruling  is  questioned 
by  the  assignment  of  errors. 

Our  decisions  declare  that  it  is  not  competent  for  parties, 
in  advance  of  any  dispute  to  oust  the  jurisdiction  of  the 
courts  by  providing  that  the  decision  of  persons  named  in  the 
contract  shall  be  final  and  conclusive:  LouisviUe  etc.  B^y  Co. 
V.  Donnegan^  111  Ind.  179;  Supreme  OowmU  etc.  v.  Oarrigus^ 
104  Ind.  183;  64  Am.  Rep.  298;  Bauer  v.  Samson  Lodge  ete.^ 
102  Ind.  262;  KieOer  v.  Indianapolis  etc.  R.  R.  Co.^  88  Ind.  460. 
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There  is  some  diyersity  of  opinion  upon  this  qnertion,  bat 
the  weight  of  anthoritj  sustains  the  doctrine  declared  by  oar 
own  decisions.  An  author  who  has  given  the  question  full 
consideration  says:  *'It  is  a  settled  principle  of  law  that 
parties  cannot  by  contract  oust  the  courts  of  their  jurisdic- 
tion; and  agreements  to  refer  to  future  arbitration  will  not 
be  enforced  in  equity,  and  will  not  be  sustained  as  a  hkr  to 
an  action  at  law  or  a  suit  in  equity  ":  Bacon  on  Benefit  Socie- 
tieSi  sec  450«  This  principle  is  asserted  by  the  supreme 
court  of  the  United  States,  by  the  English  courts,  and  by 
other  tribunals:  Home  Ins.  Co.  ▼.  Horsey  20  WalL  446;  ScoU 
y.  Avery^  5  £L  L.  Cas.  811;  Thmnpeon  ▼•  Chamaehy  8  Term  Rep. 
189;  Beed  ▼.  Waehingion  etc  Ine.  Co.^  188  Mass.  672;  SUphen- 
eon  T.  Pieeataqua  F.  &  M.  Ine.  Co.,  54  Me.  66.  The  logical 
conclusion  from  this  long-settled  doctrine  is,  that  parties  can« 
hot  by  contract  provide  for  the  conclusive  settlement  of  ques- 
tions before  such  questions  arise,  by  designating  persons  to 
adjudicate  upon  them;  and  this  conclusion  has  often  been 
given  effect  in  cases  such  as  this  by  other  courts  as  well  as  by 
our  own:  Menti  ▼.  Armenia  Fire  Ine.  Co.,  79  Pa.  St  478;  21 
Am.  Rep.  80;  Lawnan  ▼.  Young,  81  Pa.  St.  306;  Gray  ▼.  WU^ 
eon,  4  Watts,  89;  Wood  ▼.  Humphrey^  114  Mass.  186;  Rowe  v. 
WUliamSy  97  Mass.  163;  Brawutien  t.  AecideTUal  eie.  Ine.  Oo.^ 
1  Best  &  S.  782. 

It  is  obvious  that  there  is  a  distinction  between  cases  where 
the  agreement  that  the  decision  of  designated  persons  shall  be 
conclusive  is  made  after  a  dispute  has  actually  arisen,  and 
cases  where  it  is  made  prior  to  the  existence  of  any  contro< 
versy.  One  reason  for  this  distinction  is,  that  parties  may  re- 
voke an  agreement  to  submit  to  arbitration  and  appeal  to 
the  courts  for  redress,  and  this  right  is  one  which  cannot  be 
abridged  by  an  agreement  made  before  either  party  can  know 
what  the  nature  of  the  controversy  will  be.  The  rule  which 
we  approve  commends  itself  by  its  fairness  and  justice,  for 
there  is  nothing  unjust  in  declaring  that  parties  may  appeal 
to  the  courts  of  the  country  for  redress,  while  there  is  some* 
thing  of  unfairness  in  a  provision  which  makes  the  decision 
of  interested  corporate  officers  final,  and  excludes  resort  to  the 
judicial  tribunals  of  the  land.  The  rule  we  favor  is  both  ex- 
pedient and  just. 

As  the  provision  declaring  that  the  decision  of  the  officers 
named  shall  be  final  is  ineffective,  the  answer  would  not  be 
good  as  a  plea  in  bar;  but  if  good  at  all,  it  is  good  as  a  plea  in 
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abatement,  lo  that  if  there  is  a  yalid  defense  the  appellant 
rightly  pleaded  it  in  abatement  The  question,  therefore,  is 
this:  Does  the  failure  of  the  appellee  to  appeal  to  the  supreioe 
oouncil  constitute  matter  in  abatement,  and  preclude  him 
from  maintaining  this  action? 

It  is  oompetent  for  a  mutual  benefit  society  to  provide  for 
the  presentation  of  claims  to  officers  designated  in  its  by- 
laws.     This    much   is  clear:    Harrington  ▼.    Workingmen'$ 
Benevolent  Amfn^  70  Ga.  840;  Anaeosta  etc.  ▼.  Jfurftoc^,  13 
ltd.  91;  71  Am.  Dec.  625.    If  it  has  this  right,  then  it  seems 
equally  clear  that  it  may  prescribe  a  mode  of  procedure^ 
provided  that  the  mode  of  procedure  prescribed  is  not  such 
as  to  deprive  parties  of  property  rights.     As  we  have,  in 
effect,  already  declared,  property  rights  cannot  be  destroyed 
by  what  some  of  the  courts  denominate  *^  these  self-constituted 
judicatories'*:  Lamphere  v.  Orand  Lodge  etc.,  47  Mich.  429; 
CitUen  V.  Duhe  of  Q^eenibury^  1  Bra  C.  C,  101;  Augtin  ▼.  Sear' 
ingy  16  N.  Y.  112;  69  Am.  Deo.  665,  and  note.    But  requiring 
claims  for  benefits  to  be  presented  to  the  officers  of  the  as- 
sociation is  not,  in  any  just  sense,  an  invasion  of  the  property 
rights  of  the  member,  nor  is  a  by-law  requiring  their  presen* 
tation  unreasonable.    The  authorities  are  well  agreed  upon-' 
this  question:  Van  Poueke  ▼.  Neiherland  etc.  Society ^  63  Mich. 
878;  Bauer  v.  Samson  Lodge^  102  Ind.  262;  Bacon  on  Benefit 
Societies,  sec.  94.    It  is  not  unreasonable  to  provide  that  the 
member  claiming  benefits  shall  appeal  to  the  governing  body 
of  the  association.    The  member  voluntarily  enters  the  asso- 
ciation with  knowledge  of  its  by-laws,  and  agrees  to  be  bound 
by  such  as  are  not  in  violation  of  law,  and  oertainly  no  prin- 
dple  of  law  is  violated  in  making  provision  for  the  submission 
of  claims  of  a  member  to  the  highest  body  of  the  association 
with  which  he  voluntarily  unites  himself.    It  is  but  just  to 
the  association  that  its  chief  officers  should  have  an  opportu- 
nity to  investigate  the  claim  asserted  by  the  member  before  it 
is  harassed  by  litigation;  and  indeed  the  provision  is  pre* 
•umptively  for  the  benefit  of  the  member,  for  the  fair  inference 
is  that  the  governing  officers  will  do  their  duty  and  allow  all 
rightful  claims.    At  all  events,  there  is  no  principle  of  law 
violated  by  a  by-law  requiring  an  appeal  to  the  governing 
body.    By-laws  similar  to  that  under  consideration  have  often 
been  upheld.    There  is,  indeed,  no  contrariety  of  opinion  upon 
the  question.    We  have  no  doubt  that  a  by-law  requiring  the 
presentation  of  claims  to  subordinate  officers,  and  requiringi 
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in  case  of  a  decision  adverse  to  the  claimant,  an  appeal  to 
the  governing  body  of  the  society,  is  reasonable  and  valid. 

The  by-laws  of  the  appellant  do  require  an  appeal  to  the 
goveroing  body,  and  in  so  far  as  this  requirement  is  concerned 
they  are  effectivCi  although  the  attempt  to  make  the  decision 
of  the  subordinate  officers  conclusive  is  abortive. 

The  provision  which  assumes  to  make  the  decision  of  the 
supreme  councilor,  supreme  recorder,  and  supreme  medical 
examiner  final  and  conclusive  is  so  distinct  and  dififerent  from 
the  provisions  concerning  appeals  that  its  invalidity  does  not 
destroy  their  force.  It  is  well  settled  that  part  of  a  by-law 
may  be  valid  although  other  parts  may  be  void. 

The  language  of  the  by-law  is  plain  and  explicit  upon  the 
subject  of  appeals  to  the  supreme  council.  It  is  not,  as  coun* 
sal  for  appellee  argue,  a  mere  privilege  that  is  conferred  upon 
elaimants  by  the  provisions  concerning  appeals,  but,  on  the 
contrary,  a  duty  is  imposed  upon  them.  The  provision  is,  that 
the  decision  of  the  officers  named  shall  be  final,  unless  reversed 
on  appeal  by  the  supreme  council,  and  this,  of  itself,  implies 
that  the  claimant  must  appeal  to  that  body.  But  there  are 
other  provisions  which  make  it  quite  clear  that  the  claimant 
must  appeal  or  accept  the  decision  of  the  officers  designated 
as  a  conclusive  adjudication  upon  the  merits  of  his  claim. 
The  clear  implication  from  all  the  provisions  of  the  by-laws  is, 
that  the  member  must,  at  least,  exhaust  the  remedies  provided 
by  the  contract  before  seeking  aid  from  the  courts,  or  show 
some  excuse  for  his  failure  to  do  so.  We  do  not  doubt  that  if 
the  officers  of  the  society  should  refuse  an  appeal,  or  do  any 
act  hindering  or  delaying  an  appeal,  the  member  might  at  once 
invoke  the  assistiince  of  the  courts:  Supreme  Sitting  ete.  v. 
Aetn,  120  Ind.  270.  But  it  cannot  be  presumed,  in  the  absence 
ot  averments  to  the  contrary,  that  the  officers  have  been  guilty 
of  a  breach  of  duty,  so  that  it  is  incumbent  upon  a  party  who 
relies  upon  the  wrong  of  the  corporate  officers  to  show  by 
affirmative  allegaticms  their  wrongful  conduct. 

The  authorities,  as  we  have  said,  are  agreed  upon  the  prop- 
osition that  mutual  benefit  societies  may  require  an  appeal  to 
the  governing  body  as  a  condition  precedent  to  a  right  of  action, 
so  that  upon  that  question  there  can  be  no  doubt;  indeed,  the 
only  doubt  is,  whether  they  may  not  go  further,  and  make  the 
decisions  of  the  officers  designated  in  the  contracts  with  their 
members  final  and  conclusive.  In  this  instance  the  by-laws 
provide  that  the  decision  of  the  subordinate  officers  designated 
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shall  be  final,  unless  reversed  on  appeal  by  the  supreme  coun- 
cil, 80  that  the  only  infirmity  is  that  created  by  the  attempt 
to  substitute  tribunals  chosen  by  the  parties  tbemselves  for 
those  established  by  the  law  of  the  land.  It  was  competent  to 
provide  that  the  decision  of  the  ofiScers  should  be  sought,  and 
it  was  also  competent  to  provide  that  a  member  dissatisfied 
with  their  decision  should,  before  resorting  to  the  courts,  ap- 
peal to  the  governing  body  of  the  association,  although  it  was 
not  competent  to  make  the  decision  final  and  conclusive.  It 
is  well  settled  that  the  decisions  of  arbitrators,  engineers,  archi- 
tects, or  others  named  in  a  contract  as  persons  to  whom  con* 
troversies  may  be  referred,  are  deemed  to  be  prima  fade  rights 
and  it  is  nothing  more  than  an  application  of  an  old  principle 
to  a  new  instance  to  hold  that  where  the  contract  of  a  member 
with  a  mutual  benefit  society  provides  that  designated  officers 
shall  pass  upon  the  validity  of  his  claim  their  decision  shall 
be  deemed  prima  facie  valid.  Even  if  the  decision  is  merely 
prima  facie  right,  the  only  mode  of  first  questioning  it  must, 
upon  principle  and  authority,  be  that  provided  by  the  contract 
Until  the  claimant  has  done  what  his  contract  requires,  or  has 
shown  some  valid  excuse  for  not  doing  it,  he  cannot  have  any 
standing  in  court.  It  is  going  quite  as  far  as  authority  or  prin* 
ciple  will  justify  to  hold  that  although  the  parties  have  con- 
tracted that  the  decision  of  designated  persons  shall  be  final, 
the  decision  can  only  be  deemed  prima  facie  correct,  and  we 
cannot  go  further,  and  hold  that  although  a  party  refuses  to 
appeal  to  the  governing  body  of  an  association  of  which  he  is 
a  member,  he  may,  notwithstanding  the  provisions  of  his  con- 
tract declaring  the  decision  of  such  offiers  final,  unless  appealed 
from,  bring  an  action  against  the  association.  It  is  certainly 
imposing  no  hardship  upon  the  member  to  require  him  to  pur- 
sue the  mode  pointed  out  by  his  contract.  The  rule  we  declare 
is  indeed  favorable  to  him,  for  it  enables  him  to  appeal  to 
the  courts  after  he  has  exhausted  the  remedies  designated  in 
the  by-laws  notwithstanding  the  provisions  of  his  contract.  The 
member  who  asks  to  be  relieved  from  the  duty  of  appealing  to 
the  governing  body  in  such  a  case  as  this  asks  what  equity 
and  justice  deny. 
Judgment  reversed.  

Mutual  Bbnkvit  Sooiktibs.  —  For  a  general  diaoaMioa  of  the  law  apptt- 
cable  to  mutual  benefit  locietiee,  see  extended  note  to  Banhera*  He,  Asti'n  t. 
Skipp,  19  Am.  8t.  Rep.  781-791;  Britton  y.  Sitpreme  CauneU,  46  N.  J.  Eq. 
102;  19  Am.  St  Rep.  376,  and  note;  Block  ▼.  Valky  Bivi.  Ins,  Au'n,  68  Ark 
801;  20  Am.  St  Rep.  166. 
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FflBNix  Iksubanob  Company  u  Tomlinson. 

1126  IHDIANA,  M.) 

Waitxb  ov  BiOBf  90  Dmlarb  FoBvnTUBB  ov  Irsubahom  Pouor  worn 
KoH-PATMurr  ov  PBiininiL  —  The  right  to  deolan  a  forfeitaM  of  a  pol- 
icy of  mmin&oe  for  the  non-payment  of  premiama  may  bo  waired,  and 
the  wairer  may  be  manifeeted  by  oondnot  ai  well  ai  by  words. 

AocsrTANcn  ov  PannuM  avtib  Loss  has  Ooodbrbd  is  Waiybb  of  the 
right  to  declare  a  forfeitare  of  a  poliey  of  insoranoe,  and  not  a  mere 
act  of  reyiTor,  and  conflrma  the  contract  ao  of  the  date  of  iti  ezecntion. 

FoBVSiTUBH  ARE  VOT  Fayobid  Uf  Law,  and  oonrti  will  not  pat  enoh  a  con- 
itmction  npon  the  oondnot  of  partiee  as  will  practically  prodnce  the 
■une  remit  ao  a  deolaration  of  forfeitare^  if  they  can  reaaonably  do  other* 


Action  on  a  policy  of  insurance.    The  opinion  etatee  the 


A.  Oitehriitj  O.  A.  D$  Bnder^  A.  0.  Ayr$$^  B.  A.  Brown,  and 
lu  AT.  Harvey,  for  the  appellant 

/.  8.  Duncan,  O.  W.  SmUh^  andJ.B.  TFibon,  for  the  appel- 
lees. 

Elliott,  J.  The  complaint  of  the  appellee  alleges  that 
the  appellant  issued  to  him  a  policy  of  insurance  covering 
a  period  of  five  years;  that  in  payment  of  the  premium  the 
appellee  gave  the  appellant  $9.78  in  money,  and  executed  a 
promissory  note  for  $16.89;  that  the  property  insured  was  de- 
stroyed by  fire  on  the  first  day  of  August,  1887;  that  imme- 
diately thereafter  he  gave  the  appellant  due  notice  of  the 
loss,  and  that  the  appellee  performed  all  of  the  conditions  of 
the  contract  on  his  pMrt  The  averment  of  performance  is, 
however,  qualified  by  specific  allegations,  which  read  thus: 
*^  And  the  plaintifl*  admits  it  to  be  true  that  when  said  pre- 
mium note. became  due  he  did  not  pay  the  same.  But  he 
would  further  show  that  after  the  maturity  of  the  note,  and 
prior  to  the  loss,  to  wit,  on  the  twenty-fifth  day  of  June,  1887, 
said  Phenix  Insurance  Company  recovered  judgment  against 
the  plaintiff  on  said  premium  note,  for  the  full  amount  thereof, 
before  one  Ezra  Martin,  a  justice  of  the  peace  in  and  for 
Wayne  township,  Marion  County,  Indiana;  that  the  plaintiff 
procured  execution  to  be  stayed,  by  one  — —  offering  himself 
as  replevin  bail,  who  was  accepted  as  such  by  said  justice  of 
the  peace;  that  said  replevin  bail  had  thus  been  tendered  and 
accepted  before  the  happening  of  said  loss;  that  thereafter, 
en  the  expiration  of  the  stay  of  execution,  to  wit,  on  October 
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10,  1887,  the  said  judgment  was,  by  this  plaintiff,  fully  paid 
and  satisfied  to  said  justice  of  the  peace.'' 

The  policy  contains  the  following  provision:  ''In  case  the 
assured  fiiils  to  pay  the  premium  note,  or  order,  at  the  time 
specified,  then  this  policy  shall  cease  to  be  in  forcOi  and  re- 
main null  and  void  during  the  time  said  note  or  order 
remains  unpaid  after  its  maturity,  and  no  legal  action  on 
the  part  of  this  company  to  enforce  payment  shall  be  con- 
strued as  reviving  the  policy.  The  payment  of  the  premium, 
however,  revives  the  policy,  and  makes  it  good  for  the  balance 
of  its  term.'* 

The  contention  of  the  appellant  is,  that  the  complaint  is 
bad,  for  the  reason  that  it  is  not  shown  that  there  was  a 
performance  of  the  conditions  precedent  on  the  part  of  the 
plaintiff.  The  theory  of  the  appellant's  counsel  is,  that  the 
appellant  did  not,  by  resorting  to  legal  proceedings,  nor  by 
accepting  the  amount  of  the  judgment  rendered  on  the  note, 
waive  its  right  to  insist  that  the  appellee  lost  his  claim  to  the 
benefit  of  the  policy  during  the  time  the  premium  remained 
unpaid.  The  counsel  for  the  appellee  thus  outline  their 
theory:  *'  Our  contention  is  not  at  all  that  the  taking  of  the 
Judgment  on  the  premium  note,  and  the  entering  of  replevin 
bail,  were  equivalent  to  the  payment  of  the  note;  hence  we  do 
not  discuss  any  citations  to  that  point  Our  theory  of  the 
case  is  this:  We  say  that  when  the  note  went  past  due,  the 
insurance  company  had  a  right  to  declare  such  policy  for- 
feited for  such  non-payment,  and  it  likewise  had  the  power  to 
waive  such  forfeiture,  and  consider  the  policy  in  force;  that 
this  waiver  may  be  by  conduct  as  well  as  by  words;  that 
there  are  certain  lines  of  action  or  conduct  which  in  law 
clearly  work  a  waiver  of  any  such  forfeiture." 

It  is  established  law  that  the  right  to  declare  a  forfeiture  of 
a  policy  for  the  non-payment  of  premiums  may  be  waived, 
and  that  the  waiver  may  be  manifested  by  conduct  as  well  as 
by  words:  Sweetser  t.  Odd  Fellows^  etc.  Ast^n^  117  Ind.  97; 
Willcuts  V.  Northwestern  etc.  Ins.  Co,^  81  Ind.  800;  Behler  v. 
German  etc.  Ins,  Oo.<,  68  Ind.  847;  United  Life  Ue.  Jiw.  Co. 
V.  President  etc.  Ins.  Co.,  42  Ind.  588;  New  York  £w  Ins.  Co.  r. 
Egglestony  96  U.  S.  672;  AppUton  r.  Phenix  M.  L.  In$.  Co^  69 
N.  H.  641;  47  Am.  Rep.  220;  Stylow  ▼•  Wisconsin  Odd  Fdr 
low^  etc.  Ins.  Co.^  69  Wis.  224;  HelrM  r.  PhUaddphia  etc. 
Ins.  Co.j  61  Pa.  St.  107;  100  Am.  Deo.  621.  This  general  rule 
is  too  firmly  settled  to  be  shaken,  so  that  the  only  question 
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which  is  here  open  to  controversy  is,  whether  the  company  did 
waive  the  right  to  forfeit  the  policy  by  an  acceptance  of  the 
premium  after  the  loss  had  occurred. 

It  is  proper  to  say  at  the  outset  that  this  case  is  to  be  dis- 
criminated from  such  cases  as  American  In$.  Co,  ▼.  Henley ^  60 
Ind.  615,  and  America/n  In$.  Co.  ▼•  Leonardj  80  Ind.  272,  for 
the  reason  that  in  those  cases  the  premium  notes  were  shown 
to  be  unpaid  at  the  time  of  the  loss,  and  it  did  not  appear  that 
the  insurance  company  had  subsequently  accepted  payment, 
while  here  there  was  an  acceptance  of  the  premium  after  the 
loss  occurred. 

We  cannot  perceive  any  solid  ground  upon  which  it  can  be 
held  that  an  insurance  company  may  accept  payment  of  the 
entire  premium  after  a  loss  has  occurred,  and  yet  escape  pay- 
ment of  the  loss.  By  accepting  payment  it  affirmed  the  va- 
lidity of  the  policy,  and  tacitly  asserted  that  the  policy  was  in 
force  from  the  time  it  was  executed.  In  such  a  case  there  is 
DO  interregnum  in  which  there  was  a  lifeless  policy,  for  the 
policy  is  continuous  in  its  nature  and  effect,  and  the  premium 
covers  the  risk  as  an  entirety.  It  would  do  violence  to  the 
intention  of  the  parties  and  the  language  of  their  contract  to 
declare,  as  the  appellant  seeks  to  have  us  do,  that  the  pay- 
ment simply  revived  the  policy.  It  cannot  be  justly  affirmed 
that  the  parties  meant  to  revive  a  policy  in  a  case  where,  as 
here,  the  act  which  revived  it  was  performed  after  the  loss 
occurred.  The  reasonable  effect  to  be  attributed  to  such  an 
act  is,  that  the  parties  meant  that  the  affirmance  of  the  con- 
tract should  relate  back  to  the  execution  of  the  policy. 

In  our  judgment,  acceptance  of  the  premium  after  the  loss 
has  occurred  is  a  waiver  of  the  right  to  declare  a  forfeiture  of 
the  policy,  and  not  a  mere  act  of  revivor.  It  is  not  reasonable 
to  assume  that  the  parties  meant  to  do  no  more  than  revive 
the  policy  and  give  it  force  from  the  time  of  the  acceptance 
of  paymenti  mnc%  as  the  loss  had  already  occurred,  the  in- 
sured could  acquire  no  benefit  from  the  revived  policy.  The 
only  rule  which  would  yield  him  benefit  and  give  him  a  con- 
flideration  for  his  money  is  that  which  we  adopt. 

It  is  a  principle  of  wide  sweep  that  forfeitures  are  not 
&vored;  and  within  the  spirit  of  this  principle  such  oases  as 
this  elearly  £slL  To  treat  the  acceptance  of  the  premium  as 
merely  reviving  the  contract  is,  in  effect,  to  adjudge  a  forfeit- 
ure, Ibr  in  the  event  that  we  should  adopt  the  views  of  the 
appellant,  the  result  would  be  the  same  as  to  adjudge  the 
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policy  forfeited.  This  is  clear  when  it  is  brought  to  mind 
that  if  the  policy  is  held  to  be  lifeless  from  the  time  of  de- 
fault in  payment  until  after  the  loss,  it  must  also  be  held  that 
the  insured  cannot  recover  anything  upon  his  contract.  A 
construction  of  the  conduct  of  the  parties  which  will  practi- 
cally produce  the  same  result  as  a  declaration  of  forfeiture 
is  one  which  it  is  the  duty  of  the  coitrts  to  avoid  if  it  can  rea» 
sonably  be  done.  It  is  clear  that  this  construction  may  be 
reasonably  avoided;  it  is  indeed  quite  clear  that  such  a  con- 
struction as  that  for  which  the  appellant  contends  would  be 
against  reason  and  justice. 

It  is  a  familiar  general  role  that  a  party  who  accepts  and 
retains  benefit  from  a  contract  confirms  the  contract  as  it 
was  executed.  Under  the  operation  of  this  general  rule,  there 
is  not  a  revival  of  a  contract,  but  a  confirmation,  and  we  can 
see  no  reason  why  such  a  case  as  this  should  be  excepted  from 
the  rule.  The  doctrine  we  approve  produces  equitable  results. 
It  certainly  does  so  in  this  case,  for  it  is  but  just  that  the 
company,  having  accepted  the  entire  premium  after  the  oc- 
currence of  the  loss,  should  yield  the  consideration  for  which 
the  premium  was  paid.  It  is  not  just  that  the  company 
should  retain  the  premium  and  give  no  value  in  return. 

The  fact  that  all  of  the  property  insured  was  not  destroyed 
does  not  affect  the  question,  for  the  policy  is  indivisible  and 
continuous.  If,  to  put  an  illustrative  case,  the  premium 
should  be  five  hundred  dollars  and  the  amount  of  the  loss 
only  fifty  dollars,  and  the  insurance  company  should  enforce 
payment  of  the  entire  premium  after  the  loss  occurs,  it  seems 
quite  clear  that  it  could  not  escape  payment  of  the  loss;  and 
the  principle  in  the  real  case  must  be  the  same  as  that  in  the 
supposed,  for  the  amount  cannot  change  a  fundamental  prin- 
ciple of  law.  It  was  not  in  the  power  of  the  assured  to  pay 
part  only  of  the  premium;  he  was  bound  tor  pay  it  all  or  lose 
the  benefit  of  his  contract  The  rights  of  the  parties  are 
reciprocal.  The  company  was  not  bound  to  accept  part  of 
the  premium,  nor  had  it  a  right  to  treat  the  premium  as  paid 
upon  part  only  of  the  property  insured.  It  was  the  right  of 
the  company  to  refuse  to  accept  part  of  the  premium,  bat 
it  had  no  right  to  accept  the  whole  premium  and  treat  it  as 
payment  for  an  insurance  upon  part  only  of  the  property 
covered  by  the  policy.  Having  accepted  the  entire  premiam, 
with  full  notice  of  the  loss,  it  confirmed  the  contract  as  to 
the  whole  of  the  property  insured.    It  had  the  right  to  elect 
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to  accept  or  reject  the  premium,  but  it  cannot  accept  the 
entire  premium  and  yet  assert  that  it  is  liable  only  from  the 
time  of  the  acceptancOi  although  the  loss  occurred  prior  to  that 
lime. 

The  provision  of  the  policy  we  have  quoted  does  not  pro*, 
▼ide  that  the  default  in  payment  shall  entitle  the  company  to 
treat  the  premium  as  earned;  if  it  did,  we  should  have  a  more 
difficult  question.  In  this  instance  the  premium  was  not 
earned,  for  the  period  covered  by  the  policy  was  five  years, 
and  the  loss  occurred  within  seventeen  months  after  the  pol- 
icy was  written.  There  was  in  fact,  at  the  time  of  the  loss, 
and  at  the  time  of  the  acceptance  of  the  amount  of  the  judg- 
ment, no  earned  premium  beyond  that  paid  in  cash.  Nor  is 
there  any  recital  that  default  shall  entitle  the  company  to 
treat  the  premium  as  earned.  There  is  therefore  no  tenable 
ground  upon  which  the  company  can  justify  its  act  in  taking 
the  insured's  money  and  yet  repudiate  liability  for  the  loss. 
The  moment  the  risk  attached,  the  premium  paid  was  beyond 
recovery  by  the  insured:  StandUy  v.  Northtoe$tem  eie.  Ins.  Go.^ 
95  Ind.  254;  Continental  Life  Ins.  Co.  ▼.  Houser^  111  Ind.  266. 

His  right  is  correspondent  to  his  burden;  he  cannot  get 
his  money  back,  but  he  can  enforce  his  contract,  and  his  con- 
tract is  continuous  for  the  period  named,  and  indivisible  as  to 
the  property  described.  When  the  company  accepted  pay- 
ment of  the  entire  premium,  it  waived  all  right  to  forfeit  the 
policy,  for  as  the  insured  can  get  back  no  part  of  the  pre- 
mium paid,  neither  can  the  company  escape  the  performance 
of  its  part  of  the  contract.  It  cannot  have  the  benefit  and 
escape  the  burden.  The  only  natural  and  reasonable  con- 
struction which  can  be  placed  upon  the  conduct  of  the  com- 
pany is,  that  it  elected  to  waive  its  right  to  take  advantage  of 
the  default  in  payment.  And  this  is  the  only  legal  and  equi- 
table construction  that  can  be  given  to  its  acts;  for  it  cannot 
repudiate  the  policy  in  part  and  confirm  it  in  part.  It  can  no 
more  accept  and  retain  the  entire  premium  without  confirming 
the  contract  than  can  the  insured  recover  back  the  premium 
paid  after  the  risk  has  attached.  It  was  in  the  power  of  the 
company  to  accept  or  refuse  payment;  it  made  its  election, 
and  it  must  abide  the  legal  consequences  of  that  act  It  was 
a  voluntary  performance,  with  full  knowledge  of  all  the  mate- 
rial facts,  and  the  election  was  complete. 

We  have  studied  with  care  the  cases  referred  to  by  the  ap« 
pellant's  counsel,  and  we  cannot  regard  them  as  sustaining 
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the  position  counsel  assame;  for  we  do  not  believe  that  in  any 
of  them  is  the  doctrine  asserted  that  under  such  a  policy  as 
that  before  us  the  insurance  company  may,  with  knowledge  of 
the  loss  and  notice  that  the  assured  is  affirming  the  validity 
of  the  policy,  accept  and  retain  the  entire  premium  and  yet 
refuse  to  pay  the  loss.  In  Klein  v.  New  York  etc.  In$.  Co.,  104 
U.  S.  88,  there  was  no  offer  to  pay  the  premium  until  after  the 
death  of  the  assured,  and  then  the  offer  was  refused,  the  com- 
pany  declining  to  accept  the  money  and  offering  to  pay  the 
surrender  value  of  the  policy.  The  policy  in  the  case  of  WaU 
V.  Home  Ins.  Co.^  86  N.  Y.  157,  contained  a  provision  that  in 
case  of  default  in  the  payment  of  the  note  given  by  the  in- 
sured ''  the  premium  shall  be  considered  as  earned,''  and  the 
evidence  showed  that  after  the  loss  the  insured  offbred  to  pay 
the  premium,  and  that  it  was  declined.  The  evidence  also 
showed  that' before  knowledge  of  the  loss  the  agent  of  the  in- 
surance company  agreed  that  "  he  would  not  press  for  pay- 
ment of  the  note;  that  it  might  lie  over  for  a  short  time." 
The  court  held  that  there  could  be  no  recovery.  The  court 
was,  as  we  believe,  in  error  in  holding  that  there  was  no 
waiver  of  payment  sufficient  to  excuse  the  insured;  for  there 
are  well-reasoned  cases  which  assert  a  different  doctrine, 
and  among  them  our  own  and  one  or  more  in  New  York: 
Sweetser  v.  Odd  Fellows*  etc.  Ass^n^  117  Ind.  97;  Home  Ins.  Co. 
V.  Oilman^  112  Ind.  7.  But  granting  that  the  decision  is 
sound,  it  cannot  aid  the  appellant,  for  the  reason  that  in  this 
instance  there  was  an  acceptance  of  the  entire  premium  with 
full  knowledge  of  all  the  facts.  In  WUliame  v.  Albany  City 
Ins.  Co.f  19  Mich.  451,  2  Am.  Rep.  95,  it  was  held  that  where 
the  policy  provided  that  in  case  default  was  made  in  the  pay- 
ment of  a  premium  note  *^  the  premium  shall  be  considered 
as  earned,"  acceptance  of  the  premium  after  knowledge  of  the 
loss  did  not  preclude  the  company  from  taking  advantage  of 
the  provisions  of  the  policy  declaring  that  it  should  be  inop- 
erative during  the  time  the  premium  remained  unpaid.  The 
decision  rests  for  authority  entirely  upon  WaU  v.  Home  Jnt. 
Co.,  86  N.  Y.  167,  and  we  are  not  inclined  to  regard  it  as  of 
controlling  influence,  for  the  reason  that  there  is  an  essential 
difference  between  the  provisions  contained  in  the  policy  in 
that  case  and  those  found  in  the  policy  before  us.  We  are, 
indeed,  not  convinced  of  the  soundness  of  the  decision,  but  it 
is  not  necessary  to  do  more  than  decline  to  regard  it  as  in 
point,  and  in  this  we  are  fully  supported  by  the  later  case  of 
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Fan  ▼.  Ammimm  Ins.  (fc^  99  Mkh.  681,  wherv  the  ooqtI  ez* 
praiaed  an  opinion  as  to  the  force  and  meaning  of  the  proyie- 
ion  in  the  policy  to  which  we  have  referred. 

The  only  ease  directly  in  point  referred  to  by  cotmsel,  or 
diseovered  by  us,  is  that  of  Joliffe  ▼•  Madistm  Mniudl  Ins.  Co.^ 
S9  Wit.  Ill;  20  Am.  Rep.  85.  That  case  reeeiTed  earefnl  con* 
iideration^  and  the  decision  snstains  the  position  of  the  ap- 
pellee. The  court  discriminates  the  case  before  it  from  those 
in  which  the  policy  provides  that  in  case  of  default  the  pay* 
ment  shall  be  deemed  to  be  earned,  and  builds  its  decision 
principally  upon  the  ancient  doctrine  that  where  there  is  no 
risk  there  is  no  right  to  a  premium.  It  is  declared  that  Mr. 
May's  statement  of  the  law  is  correct,  and  the  court  quotes 
what  is  said  by  him  in  speaking  of  a  contract  of  insurance, 
and  that  is  this:  *'  It  is,  moreover,  a  conditional  contract;  for 
when  no  risk  attaches  no  premium  is  to  be  paid,  or  if  paid, 
flBnst,  in  the  absence  of  fraud,  be  returned  to  the  assured.  In 
point  of  &ct,  the  contract  is  to  pay  the  premium  on  condition 
that  the  risk  is  run,  and  the  refunding  a  premium  is  of  fre* 
qwent  occurrence  in  maritime  insurance,  and  that,  too,  in 
cases  where  it  is  entirely  optional  with  the  assured  whether 
the  property  insured  shall  be  put  at  hazard  or  not,  as  when 
the  ship  is  never  dispatched  by  the  owner  on  the  projected 
voyage.  The  language  of  Lord  Mansfield  in  Tyrie  v.  Fletcher^ 
Cowp.  668,  is  explicit:  'When  the  risk  has  not  been  ruui 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleas- 
ure,  or  will  of  the  insured,  or  to  any  other  cause,  the  premium 
shall  be  returned.'  And  this  principle  is  alike  applicable  to 
all  policies  of  insurance":  May  on  Insurance,  sec.  4.  The 
eoort  applied  this  doctrine  to  the  case  before  it,  and  said 
''But  the  defendant  received  the  whole  cash  premium  for 
which  the  note  was  given.  By  so  doing,  it  received  compen* 
sation  for  the  risk  covering  the  time  when  the  loss  occurred, 
sod  we  think  that  it  cannot  now  be  heard  to  allege  that  at 
the  time  of  the  loss  it  had  no  risk  on  the  property  insured. 
The  acceptance  of  the  frill  premium  after  notice  of  the  loss  is 
entirely  inconsistent  with  the  claim  that  the  risk  was  sus- 
pended when  the  loss  occurred."  The  decision  in  Lyon  t. 
Trmden  In$.  Co.^  65  Mich.  141,  64  Am.  Rep.  854|  while  not 
directly  in  point,  does  assert  a  doctrine  which  bears  strongly 
upon  the  ease  under  investigation.  In  the  case  referred  to, 
orders  for  the  premium  were  drawn  upon  a  railroad  company, 
but  were  not  paid,  and  the  court  held  the  insurance  company 
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liable,  saying,  among  other  things,  that  *^  a  forfeiture  is  not 
favored  either  at  law  or  in  equity,  and  a  provision  for  it  in  a 
contract  will  be  strictly  construed,  and  courts  will  find  a  waiver 
upon  slight  evidence,  when  the  equity  of  the  claim  made,  as 
in  this  case,  is,  under  the  contract,  in  favor  of  the  insured." 
It  is,  however,  insisted  by  the  counsel  for  the  appellant  that 
the  case  of  Bane  v.  Travelers  In$,  Co.^  85  Ky.  677,  is  opposed 
to  the  case  last  mentioned,  but  we  think  counsel  are  in  error; 
for  the  Kentucky  court  puts  its  decision  upon  the  ground 
that  the  assured  had  not  earned  the  wages  which  he  assumed 
to  assign,  and  declares  that  in  this  respect  the  case  difiers 
from  Lyon  v.  Travdere  Im.  Co.,  65  Mich.  141;  54  Am.  Rep. 
854. 

In  TUu$  ▼.  Olene  Falls  Ins.  Co.,  81  N.  Y.  410,  the  court  said: 
"  But  it  may  be  asserted  broadly  that  if,  in  any  negotia* 
tions  or  transactions  with  the  insured,  after  knowledge  of 
the  forfeiture,  it  recognizes  the  continued  validity  of  the  pol« 
icy,  or  does  acts  based  thereon,  or  requires  the  insured  by  vir- 
tue  thereof  to  do  some  act,  or  incur  some  trouble  or  expense^ 
the  forfeiture  is,  as  a  matter  of  law,  waived;  and  it  is  now  set* 
tied  in  this  court,  after  some  difference  of  opinion,  that  such 
a  waiver  need  uot  be  based  upon  any  new  agreement  or  an 
estoppeL''  Other  cases  assert  a  similar  doctrine:  Osterloh  v. 
New  Denmark  etc.  Ins.  Co.,  60  Wis.  126;  Cannon  v.  Home  Ins^ 
Co.,  53  Wis.  585;  Farmers^  etc.  Ins.  Co.  v.  Bowen,  40  Mich. 
147;  Phoenix  Ins.  Co.  v.  Lansing^  15  Neb.  494. 

In  the  case  last  cited,  the  court,  in  speaking  of  the  duty  of 
the  insurance  company,  said:  '*  But  it  cannot  treat  the  policy 
as  valid  to  collect  the  premium,  and  void  for  the  payment  of 
losses.  The  note  having  been  paid  after  the  loss,  the  accept* 
ance  of  the  money  waived  the  condition  of  forfeiture  in  the 
policy,  and  it  was  valid  and  subsisting  at  the  time  of  the 
loss." 

The  case  before  us  falls  within  the  principle  declared  in  the 
cases  cited.  The  acceptance  of  the  money  was  after  the  loss, 
and  after  the  company  knew  that  the  assured  was  affirming 
the  validity  of  the  policy,  and  his  right  to  recover  the  loss.  It 
knew  that  he  did  not  regard  the  policy  as  suspended,  and  by 
accepting  the  money  it  confirmed  the  contract  as  of  the  date 
of  its  execution. 

We  adjudge  that  the  complaint  makes  a  case  sufficiently 
strong  to  drive  the  appellant  to  answer. 

Judgment  affirmed. 
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TEAM  WISH  FmoMS  ov  AoB  ov  DiBonRioH.  — Penone  are  reqnired  ta 
vaa  greater  oare  in  dealing  with  ofaildren  of  tender  years  than  with  okUv 
pertona  who  haye  reached  the  age  of  discretion;  and  greater  ears  la 
required  to  ayoid  injvry  to  snoh  dhlldran,  eran  whan  tl^y  are 
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—  Where  the  ownera  of  a  saw-mill,  sitnated  in  a  pnblio  part  of  a  towa^ 
near  a  pnbEo  highway,  haye,  by  their  knowledge  and  acqaiesoenoe^  giyes 
Boense  to  diildren  of  tender  years  to  nse  their  nninelosed  lot  sa  a  play* 
ground,  and  without  any  warning  to  them,  or  others,  eonstmet  a  pitbiQ 
in  the  ground  where  snoh  ohildren  were  aooostomed  to  play,  whioh  they 
in  with  hnming  embarsy  and  whioh  gaye  forth  no  signs  of  its  oondltioa 
or  the  danger  in  stepping  npon  its  eoyeiing,  and  while  in  this  oonditioa 
a  ehild  of  tender  years  enters  npon  it^  as  he  was  aeenstomed  to  do^  with* 
oat  any  knowledge  of  its  ehanged  eondition,  and  ia  seyerely  bnmed  and 
injnrads  aoeh  ownen  wHl  be  liabla  for  the  injury.  . 

AonoN  to  reooyer  damages  for  negligence.  The  opinion 
states  the  oase. 

/.  ApflUgaU  and  0.  J3.  PcUard^  for  the  appellant 

/•  A.  8im»j  for  the  appellees. 

Olds,  J.  This  is  an  action  brought  by  the  appellant 
against  the  appellees  for  damages  resulting  to  William  Penso, 
an  in&nt  of  the  age  of  eight,  bj  falling  into  a  pit  of  hot 
ashes  and  burning  embers  while  crossing  the  mill-yard  of 
the  appellees. 

Appellees  demurred  to  the  complaint  for  want  of  facts. 
The  court  sustained  the  demurrer,  to  which  ruling  the  ap- 
pellant excepted,  and  prosecutes  this  appeal,  and  asks  a 
reversal  on  the  ground  that  the  court  erred  in  sustaining  the 
demurrer. 
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The  eomplflfnt  alleges  the  appeHant,  WiTRsiit  Fmeo^  to 
have  beea  ajk  orphaa  about  eight  jeaxa  of  agp  ait  the  tina*  of 
the  happening  of  the  grievanee  eonplaiDed  oi^  and  tluit  tan 
Mvea  yeais  prior  to  thai  tfano  ho  had  lesidad  witk  afanUj  in 
ttie  town  of  Rockflelci,  in  Carrcdi  Ctmnty.  IndkHM;  thai  tiw 
appellees  were  conducting,  and  for  many  Tearv  had  ooti- 
ductedy  a  aaw-miU  in  aaid  town;  that  the  mill  waa  aitnaCed 
in  the  noai  pnblio  part  of  tho  town^  or  viUaguv  >^^>ur  to  a 
public  highway  and  railway  station  in  said  toira;  Ihoi  tho 
grounds  surrounding  said  mill  were  not  and  never  had  been 
inclosed,  and  were  used  by  the  citizens  of  town  as  a  passage- 
way from  one  street  to  another,  and  also  used  for  a  play- 
ground for  the  children  of  said  town,  including  the  appellant^ 
Penso,  with  the  knowledge,  approbation,  and  consent  of  the  ap* 
pelleeo;  that  £or  montho  immediately  prior  to  the  tweniy-first 
day  of  Hay,  1887,  tho  traoo  of  tho  injury  to  said  appoUant, 
there  was  a  mound  on  said  mill-grounds  from  four  to  five 
feet  high,  made  and  formed  by  the  appellees  of  ashes  and 
cinders  befioro  that  time  accnmulated  at  the  mill  and  de- 
posited on  tho  mill-gromids,  from  which  mound  of  ashes  all 
heat  had  escaped,  and  such  mound  constituted  a  fiivorito 
play-ground  for  the  children  of  the  town,  including  the  appel- 
lant, where  they  were  accuatomed  to  gather  and  play  up  until 
said  twenty-first  day  of  May,  1887;  that  upon  said  day,  with- 
out giving  any  notice  to  the  appellant,  or  to  tiie  pnUio  gener- 
ally, the  appellees  excavated  and  removed  from  one  side  of 
the  base  of  said  mound  about  twenty  bushels  of  asheo,  and 
filled  the  cavity  so  made  with  embers  and  cinders^  hot,  glow- 
ing, and  burning,  from  the  fire-box  of  the  engine;  that  appel- 
lees erected  no  barriers  about  the  smoldering  mass  of  embers 
and  cinders,  nor  did  thej  give  any  warning  that  it  was  dan- 
gerous to  step  upon  it;  that  in  a  very  short  time  the  entire 
surface  ceased  to  give  out  light,  heat,  and  smoke,  and  pre- 
sented the  appearance  of  the  remainder  of  the  mound,  and  to 
an  appearance  all  parts  of  the  mound  were  the  same  in  con- 
dition and  structure,  but  in  fact  that  portion  so  recently  de- 
posited was  a  smoldering,  burning  heap  beneath  the  surface, 
and  while  in  such  condition,  on  said  day,  the  appellant  was 
sent  by  the  persons  with  whom  he  lived  for  the  cows;  that  tho 
cows  were  then  and  before  that  time  accustomed  to  pasture  on 
the  commons  in  said  town,  and  the  uninclosed  land  in  and 
about  said  mill-yard;  that  appellant,  while  in  search  of  the 
cows,  passed  in  and  attempted  to  cross  said  mill-yard,  passing 
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OQtD  tiie  top  of  the  mound  safely,  and  seeing  nothing  to  ad« 
mimAtk  kitn  of  any  danger  or  the  condition  of  the  recently  de- 
poalod  €inber«  mod  oinders,  in  puratnng  his  conrfle  atlempted 
to  pMi  dawn  upon  the  other  eide  of  the  monnd,  when,  withont 
any  fimU  upon  faia  part,  he  atepped  into  the  maaa  of  bnTning 
Mnben  and  oindere,  and  TeceiTed  Tery  aeretv  injuries* 

The  aDegalioDB  of  the  complaint  show  that  the  appellees, 
ha  reaaofisf  the  ashes,  embers,  and  cinders  from  their  saw* 
mill,  and  depositing  them  on  their  nninclosed  mill-yard,  in  a 
pabKo  plaoe  in  fhe  town  and  near  to  a  poblic  street,  had  bnilt 
a  momid,  and  that  for  seTcral  months  prior  to  the  time  of 
appaUanlfh  injaries,  the  embers  had  ceased  bnming,  and  the 
momid  bad  cooled,  and  was  in  a  safe  condition  to  pass  over, 
aad  Ike  dtbens  of  the  town  had  been  accustomed  to  pass 
over  H  for  months,  and  daring  which  time  the  children  of  the 
town,  including  appellant,  had  been  accustomed  to  play  upon 
the  iMiind  eo  buiK  of  ashes,  embers,  and  cinders;  that  without 
any  notioe  or  warning,  the  appellees,  on  the  day  of  the  injury, 
had  aaesfated  a  hole  or  pit  in  one  side  of  the  heap  or  mound, 
and  refilled  it  with  hot  and  burning  coals,  embers,  and  cin- 
dera,  the  top  of  which  immediately  cooled,  and  gave  no  signs 
of  any  change  in  the  condition  of  the  mound,  or  any  warning 
of  danger  to  thoee  who  had  been  accustomed  to  pass  over  or 
play  upon  the  mound*  And  the  question  is  presented,  whether, 
nnder  such  drcumatances,  the  owners  of  the  mill  were  not 
required,  in  making  such  change  and  creating  such  a  danger- 
ouB  pit  in  flueh  a  public  place  and  near  to  a  public  street,  to 
gitn  proper  notioe  of  the  changed  condition  of  the  mound,  and 
of  the  danger  imminent  from  passing  over  it. 

Ab  a  general  role,  the  owner  of  land  has  the  right  to  the  sole 
use  and  ocenpation  of  it,  but  such  use  and  enjoyment  of  it 
must  be  exercised  with  a  due  regard  for  the  public  good  and 
with  a  reasonable  and  humane  regard  for  the  welfare  and  rights 
of  others. 

The  eaee  of  Yowny  t.  Harvey,  16  Tnd.  814,  was  brought  to 
recom  the  value  of  a  horse  killed  through  the  negligence  of 
the  defendant  The  facts  were:  Harvey,  the  defendant,  com- 
menced digging  a  well  upon  a  lot  owned  by  him;  he  sunk  it 
to  a  depth  of  six  feet,  being  forty-two  inches  across,  and  then 
abandcM^  it  It  was  located  in  an  uninclosed  lot,  near  the 
line  of  a  street,  in  a  suburb  of  Indianapolia.  It  remained  a 
long  time  in  this  condition,  sometimes  partly  covered  with 
loose  boards.    Stock  was  allowed  to  run  at  large,  and  did  run 
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at  large,  oo  tbe  oommonB  in  the  Ticinity  of  this  lot,  of  which 
the  lot  formed  a  part  On  a  certain  day  the  plaintiff's  horee 
Jell  into  the  hole  and  was  killed.  Am  to  whether  the  action 
could  be  maintained,  or  not,  the  conrt  eaye:  **  Whether  it 
can  be,  or  not,  depends  upon  the  degree  of  probability  there . 
was  that  tuch  accident  might  happen  fix>m  thmi  leaving 
exposed  the  partially  dag  well,  considered,  perhape,  in  con* 
nection  with  the  usefulness  of  the  act  or  thing  cansing  the 
danger;  Durham  y.  JfuMelman,  2  Black£  96;  18  Am.  Dea 
188.  If  the  probability  was  so  strong  as  to  make  it  the  duty 
of  the  owner  of  the  lot,  as  a  member  of  the  community,  to 
guard  that  community  from  the  danger  to  which  the  pit  ex« 
posed  its  members,  in  person  and  property,  he  is  liable  to  an 
action  for  loss  occurring  through  his  neglect  to  perform  that 
duty.  We  think  any  reasonable  man  of  ordinary  understand- 
ing and  extent  of  observation  of  the  ways  of  life  would  say 
that  the  probability  of  injury  to  others,  under  the  circum- 
stances, from  leaving  the  well  in  question  in  the  condition  it 
was,  was  not  only  strong,  but  that  it  amounted  almost  to  cer- 
tainty." 

The  case  of  Oraves  r.  TlumaSf  95  Ind.  861,  48  Am.  Rep.  727, 
was  brought  to  recover  damages  sufTered  by  the  plaintiff  for 
falling  into  an  excavation  for  a  cellar  recently  made  by  the 
defendant  upon  a  lot  adjoining  a  street  and  sidewalk  in  the 
city  of  Terre  Haute,  the  defendant  having  negligently  failed 
to  guard  said  excavation,  or  to  place  any  signals  to  warn 
passers-by  of  the  danger,  it  appearing  that  there  had  been  a 
path  diverging  from  the  sidewalk  and  passing  over  the  defend- 
ant's lot,  which  had  been  used  by  persons  passing  along  the 
street  for  a  number  of  years.  The  court  in  that  case  says; 
^  In  the  case  at  bar,  we  think  that  the  fact  that  for  a  long 
period  the  public  using  the  sidewalk  had  been  permitted  to 
use  the  place  where  the  plaintiff  fell  as  a  part  of  the  sidewalk 
made  it  the  duty  of  the  defendant  to  guard  the  excavation 
made  at  that  place,  and  that  the  jury  were  authorised  to  find 
from  the  evidence  that  the  plaintiff  did  not,  by  her  own  neg* 
ligence,  contribute  to  her  injury." 

In  Beck  v.  CarUr,  68  N.  Y.  288,  28  Am.  Rep.  176,  it  was 
held  that  where  a  person  for  a  long  time  allowed  a  portion  of 
his  lot  to  be  used  as  a  part  of  tbe  street,  and  made  an  excava- 
tion  in  his  lot  about  ten  feet  from  the  street,  by  which  a  person 
was  injured,  he  was  liable. 

In  Binford  v.  Johnston^  82  Ind.  426,  tbe  court  says:  **  There 
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«Fe  many  well-reaBoned  cases  which,  eanylng  the  doetrlne 
•till  farther,  hold  that  one  who  places  a  dangerous  thing  in  a 
position  where  it  is  likely  to  cause  injuries  to  others  is  liable 
to  a  child  who  is  injured,  although  he  may  be  a  trespasser." 

In  the  case  of  Harriman  ▼.  PUMwrgh  eU.  Bfy  Co^  46  Ohio 
8L  11,  4  Am.  8t  Rep.  607,  it  is  held  that  where  a  railroad 
company  has  for  a  long  time  permitted  the  public,  including 
children,  to  travel  and  pass  habitually  over  its  road  at  a  given 
pointy  without  objection  or  hindrance,  it  should,  in  the  opera- 
ti«m  of  its  trains  and  management  of  its  road,  so  long  as  it 
acquiesces  in  such  use^  be  held  to  anticipate  the  continuance 
thereof;  and  it  is  bound  to  exercise  care  accordingly,  propor- 
tioned to  the  probable  danger  to  persons  using  its  road.  The 
injury  in  that  case  was  caused  by  the  explosion  of  a  signal 
torpedo  left  upon  the  track,  and  the  court,  after  a  careftil  re- 
view of  the  authorities,  says:  ^  The  defendant^  knowing  of  the 
probable  use  of  its  roadway  by  children,  from  the  previous 
habitual  use  thereof  by  the  public,  long  acquiesced  in  by  the 
•defendant,  ought  reasonably  to  have  anticipated  such  use  by 
the  plaintiff  and  other  children;  and  its  servants,  in  placing 
and  leaving  the  unexploded  torpedo^  an  innocent-looking  but 
highly  dangerous  and  destructive  article,  where  they  might 
reasonably  anticipate  plaintiff  and  other  children  would  be 
likely  to  go  and  handle  it,  and  be  injured,  thus  placing  a  new 
and  hidden  danger  in  their  way,  without  notice  or  warning, 
fidled  to  use  such  care  as  a  person  of  ordinary  prudence  would 
and  ought  under  the  drcumstances.'* 

In  the  case  of  City  of  Indianapolia  v.  Emmdmanj  108  Ind. 
680,  68  Am.  Rep.  65,  the  court  says;  ^  The  excavation  into 
which  the  appellee's  son  fell  was  made  in  Spruce  fitreeti  at  a 
point  where  it  crosses  Pleasant  Run.  It  was  made  in  the  bed 
of  a  shallow  stream,  and  left  alone  unguarded  on  a  July  day, 
with  knowledge  that  children  were  accustomed  to  play  in  the 
vicinity.  The  dty  must  be  held  to  know  that  children  are 
attracted  to  such  a  place  in  July  weather.  They  were  not  in- 
truders. It  was  gross  carelessness  on  the  part  of  the  cityt 
with  such  knowledge,  to  leave  an  unguarded  pit  filled  with 
water  in  the  street,  into  which  an  unsuspecting  child  might 
fall."  The  court,  in  the  same  case,  further  says:  f  Conceding 
all  that  has  been  contended  for  in  respect  to  the  condition  of 
the  pit»  the  levee,  and  the  street  and  run  at  the  time  and  place 
of  the  sad  occurrence,  the  fact  remains  that  the  city  made  an 
excavation  in  the  street^  at  a  place  where  it  knew  children  liv 
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bg  ta  tbe  yldtAiy  iron  accaBtofDed  to  plftj,  ftnd  ifbere  tfa«j 
had  a  right  to  ba,  at  all  proper  times,  wiih<yat  being  intrudeif 
vpon  the  premiaeB,  or  fnvadors  of  the  rights  of  any  one.  Im 
the  abeenoe  of  the  workmen,  that  the  ehildren  irent  into  the 
shallow  stMam  to  play,  was  precisely  what  the  appellant 
■light  have  expected.  It  owed  them  the  dnty  to  gaard  tiie 
pit  In  the  street  so  that  they  might  not  Ml  into  it  and  perish. 
Neither  the  father  nor  mother  knew  of,  nor  had  they  reason 
to  saspeet,  any  danger  at  the  plaoe  in  qiieetion.  It  was 
thetefbrs  not  negligeoce  to  permit  the  child  to  be,  with  an- 
ottier,  as  the  mother  onpposed  it  was,  at  such  a  plaoe  so  near 
its  home.*' 

It  is  a  well-Teeognised  doctrine  that  persons  are  required  to 
use  greater  care  in  dealing  with  children  of  tender  years  ttian 
with  older  persons  who  have  reaohed  the  age  of  discretion, 
and  that  greater  care  is  required  toa^d  injury  to  them,  eren 
when  they  are  trespassers:  IndiasMpoU$  eCe.  iPy  Oe.  r.  Pitzer^ 
109  Ind.  179;  68  Am.  Rep.  887. 

The  facts  as  pleaded  in  this  case  show  that  the  appellees, 
after  having  created  the  mound  of  ashes  upon  their  uninclosed 
lot  in  a  public  plaoe  in  the  town,  near  a  public  street,  had  for 
months  known  of  and  permitted  its  use  by  the  public  to  pass 
OTcr  from  one  street  to  another,  and  as  a  play-ground  for  the 
appellant,  a  child  only  eight  years  of  age,  and  other  children 
of  the  town,  which  use  they  had  known  and  acquiesced  in  to 
such  an  extent  as  we  think  amounted  to  a  license  to  such 
children  to  use  the  same  for  such  purpose;  and  under  such 
circumstances,  instead  of  nsing  care  to  avoid  injury  to 
such  children,  they  made  an  excavation  and  filled  it  with 
hot  and  burning  embers,  the  top  of  which,  being  exposed,  im* 
mediately  cooled  and  presented  its  former  condition  upon  the 
surface,  but  underneath  was  a  hidden  mass  of  burning  embers 
and  fire,  which,  under  the  circumstances,  it  was  but  reasonable 
to  suppose  and  to  anticipate  that  children  of  tender  years  who 
,  were  accustomed  to  use  the  same  as  a  play-ground  and  as  a 
'  passage-way  would  enter  upon  and  into  and  be  severely  in* 
'  jured. 

Under  the  facts  alleged  in  the  complaint,  it  was  but  reason* 
able  to  expect  that  would  occur  which  did  in  fact  occur;  vis., 
that  a  child  accustomed  to  pass  over  and  play  upon  the  heap^ 
with  the  knowledge  and  acquiescence  of  the  appellees,  would 
enter  upon  and  sink  into  the  hidden  pitfall  constructed  by  the 
appellees,  and  be  severely  and  dangerously  burned  and  in* 
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jured.  We  da  not  hold  or  inieod  to  hold  that  the  ax^IIees 
would  be  liable  for  the  ordioarj  use  of  their  lot  in  piling  hot 
ashes  taken  from  their  mill  upon  it  in  the  usual  waj,  or  that 
persons  are  liable  ordinarily  for  mere  negligence  in  the  use  of 
their  owa  {irc^Miiy,  «•  agiainsi  traspassers.  But  the  allega- 
tions of  &e  ooflipIaiBt  show  a  wanton  disregard  of  the  rights 
and  safely  of  etfaere.  It  shows  that  the  appellees  had,  bj 
their  knowledge  and  Aoqnieseenee,  given  license  to  children 
of  tender  jean  to  nse  their  nwinclceed  kit  as  a  play-ground, 
and  without  any  warning  to  them  or  others  they  constructed 
a  pit&U  in  the  gpoand  where  Bnoh  children  were  aeeustonied 
to  play,  which  they  £Ued  with  bnming  embers,  and  which 
gave  forth  bo  sigpis  of  ito  condition  or  the  danger  in  step* 
ping  upon  its  ocyeiiJig,  and  while  in  this  condition  tb% 
plaintiff,  a  thild  ct  tendmr  yeaxs,  entered  upon  it  as  he  was 
accustomed  to  dOp  wiiimut  any  knowledge  of  its  changed 
condition,  and  was  asverely  bnmed  and  injored,  and  the  ap> 
pellees  are  liabkii  nnder  inch  cirenmHtances,  to  respond  in 
damagea 

The  court  emd  in  anstdnfaig  the  demurrer  lo  Hie  com* 
plaint. 

Judgment  reversed,  at  costs  of  appellees,  and  te  ftnrthsr 
proceedings  in  acootdanee  with  this  opinion. 

Childbxs  ov  Tbmdsb  Ybasb,  Cabs  with  Bsmnr  so.  —A  grsstw  ds» 
gree  of  our*  nrait  be  nied  towards  children  of  tender  years  than  towards  par* 
aone  of  — tiimi  years,  vadsr  shmlsr  oircmmatances:  D^ote  to  Wtsibrook  t« 
McbOe  tie.  B,  JL  Ok^  H  Am.  8t  Sep.  $92t  lUOi^fimiaim  ttc  R.  E.<M.  T« 
Slider,  18  Ohio  St.  JM;  08  Aok  Dec  I7ft,  and  note;  Z^r^M?  sfa  it  A  Oa 
T.  M^fimul^  882iid..287;  92  Ajq.  Deo.  ftlSL  and  aote  421»  82S» 


Watkihs  fi  Watktsb. 

fl2B  ISMAjr^  IIULJ 
OV  BnroBOS  Tom,  wbkbb  hxithsr  PAnnr  Rbbh^b  V  Jvbisdid* 
.  — Where  AsithBr  the  plaintiff  nor  the  defendant  is  a  remdent  ol 
llie  state  er  territory  in  which  a  deeree  of  <fiToree  is  pranovnoed,  Hs 
eosHs  hsfs  as  JstMielMiv  sad  tiMtr  deme  is  ^«mL  1!b  give  viJidily 
to  the  dsopM  ti  a  soort  in  a  snit  lor  darotoB^  cne,  at  leasts  of  ths  parties 
snst  be  a  reeident  ef  the  state  or  territory  in  which  the  dsives  is  reo^ 
dsred.  Tfae  ooorts  of  one  state  oaoDot,  by  judgment  or  deeres^  fix  the 
slB«BS  flf  Ifcs  sHIssiis  ef  another  state.  A  reply  to  an  saswer  aSeging 
«is*  tlMditadMi*  had  praeoMd  n  <fivoioe  fron  the  plaintiff  in  Men. 
tMia.hjiviDg  been  a  resident  of  that  .territory  for  more  than  thepsriod 
required  to  give  its  eonrts  jarisdiction,  which  alleges  that  neither  ef  ths 
parties  was  a  resident  of  Montana  at  any  time^  is  therefore  good. 
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AcTioH  for  divoroe.    The  opinion  statoB  the  oaee. 
A.  P.  ZWtMftam^  for  the  appellant 
H.  A.  Teageff  for  the  appellee. 

EixiOTTy  J.  The  appellee,  hy  her  oomplatnt^  sought  a  di- 
Toroe  from  the  appellant,  and  the  latter  anewered  in  bar  of 
the  aetion  that  he  had  obtained  a  decree  of  divorce  in  the  ter- 
ritorial court  of  Montana.  The  answer  sets  forth  at  foil  length 
the  proceedings  in  the  snit  brought  and  prosecuted  to  judg- 
ment in  that  court 

It  appears  from  the  answer  that  the  appellant  made  an 
affidavit  that  he  had  been  a  resident  of  the  territory  for  more 
than  one  year  prior  to  the  time  the  suit  was  instituted^  and 
that  the  territorial  statute  required  that  a  plaintiff  in  a  suit 
for  divorce  should  have  been  a  resident  of  the  territory  for  one 
year  next  preceding  the  filing  of  his  complaint  The  appellee^ 
In  her  reply,  alleges  that  the  appellant  obtained  the  divorce 
in  the  territorial  court  by  fraud;  that  he  was  not  a  resident 
of  Montana  at  any  time,  but  has  always  been  a  resident  of 
this  state;  that  she  has  always  been  a  resident  of  Indiana; 
that  the  territorial  court  had  no  jurisdiction;  that  the  appel- 
lant had  no  cause  for  divorce;  that  he  attempted  to  procure  a 
divorce  for  the  fraudulent  purpose  of  avoiding  the  duty  of 
maintaining  his  children;  that  in  the  year  1882  he  began  a 
suit  for  divorce  in  this  state,  and  the  court  refased  to  grant  it 

There  is  much  in  the  reply  that  ought  not  to  be  found  in 
such  a  pleading;  but  surplusage  does  not  vitiate,  and  the  alle- 
gation that  neither  of  the  parties  was  a  resident  of  Montana 
makes  the  reply  good.  Where  neither  the  plaintiff  nor  the  de- 
fendant is  a  resident  of  the  state  or  territory  in  which  a  decree 
of  divorce  is  pronounced,  its  courts  have  no  jurisdiction,  and 
their  decree  is  void.  The  subject  of  divoroe  is  a  peculiar  one, 
and  to  give  validity  to  the  decree  of  a  court,  one,  at  least,  of 
the  parties  must  be  a  resident  of  the  state  or  territory  in  which 
a  decree  dissolving  the  marriage  is  rendered:  S  Bishop  on 
Marriage  and  Divorce,  sec.  144. 

Marriage  gives  to  the  parties  a  peculiar  legal  sfattts,  and  the 
courts  of  one  state  cannot,  by  judgment  or  decree,  fix  the 
ttatiu  of  the  citixens  of  another  state.  The  courts  of  Mon- 
tana could  not  therefore  by  any  decree  fix  the  stattM  of  dti- 
sens  of  Indiana.  Marriage  is  more  than  a  mere  dvil  contract^ 
and  the  rules  which  govern  the  general  subject  of  marriage 
and  divorce  are,  in  many  essential  respects,  different  from 


8ept  1890.]  Watkxhb  v.  Watkih8.  819 

tliofle  whieh  goyam  ordinary  buriness  oontntoti.  The  quae- 
tion  iSf  however,  eo  eompletelj  aet  at  rest  bj  the  auihoritiea 
that  a  dieooasion  ia  imneoesaaiy:  Tolen  y.  ToUn^  2  Blackt 
407;  81  Am.  Dea  742;  Hood  y.  8tat$,  66  Ind.  263;  26  Am. 
Bep.  21;  Hoffman  t.  Hoffman,  46  N.  Y.  30;  7  Am.  Rep.  299; 
JTarr  t.  Kerr,  41  N.  T.  272;  IhUeher  ▼.  DtUeher,  89  Wis.  651; 
Ikm$  T.  CommanweaUhj  18  Bosh,  818;  State  ▼.  ArmingUm,  25 
Minn.  29;  Seed  t.  Reed,  52  Mich.  117;  50  Am.  Rep.  247;  Strait 
T.  Straii^  8  MoAr.  415;  SewaU  ▼.  5dwan,  122  Masa.  166;  28 
Am.  Rep.  299;  Van  Fouen  r.  State,  87  Ohio  8t  817;  41  Am. 
Sep.  507;  Whiteamb  r.  WhUeomb,  46  Iowa,  487;  LUowUeh  ▼. 
UtawUeh,  ISTKan.  461;  27  Am.  Rep.  145. 

Aa  fhe  anlject  of  marriage  and  divorce  ia  a  peculiar  onOi 
and  differant  in  many  raapecta  from  ordinary  contraota,  it  ia 
not  neoeaaary  to  examine  the  dedaiona  in  caaea  growing  out 
of  anch  contraota;  indeed,  all  that  can  be  properly  done  ia  to 
aacertam  and  declare  the  rolea  applicable  to  the  aubject  of 
diyoroe,  fiir  other  rolea  are  neither  relevant  nor  materiaL 

What  we  have  aaid  in  diapoaing  of  the  qneationa  ariaing  on 
the  reidy  diapoaea  of  the  qneationa  preaented  by  the 

Judgment  affirmed. 

Difoaoa— >yAUD]iiT  ov  DioasBi— TIm  powtr  to  a***^  *  dMTMof  di- 
VWM  k  •teiatorys  Wtbtr  t.  Wtbtr,  16  Or.  168L  The  eonrl  hti  juiediotion 
t»  a**"^^  *  daoTM  of  dinvw  9wmL  ftgaiiut  a  n<m*rafideiitk  if  Ifaa  plaintiff  haa 
laridid  in  tha  stata  for  tha  aoiBoiaBt  aiatatory  pariod  prior  %o  tha  filing  of 
Hia  aomplaint:  Jonm  r.  J<met,  67  Mim.  105;  19  Am.  St  Rep.  899,  and  nota 
aOO^  aOl;  Jforrimi  t.  JTorKion*  64  liich.  UL  Bat  whara  naithar  party  io  a 
laridit  of  tiia  atato^  a  divoraa  oannofc  ba  grantad:  Bofmend  t.  Bofmomi^ 
74  Tax.  414  Mara  temporary  reaidanoa  in  the  etata  for  tha  oole  pnrpoee  of 
alitaiaing  a  diToroe  ia  not  eofBoiant  to  oonfaf  joriadiotion:  OoOmm  r,  OoBmn^ 
90  Mioh.  647.  A  daerae  of  divoroa  in  another  itata  oannot  albot  an  inMna 
paapar  defendant  in  liaMachveett<  whan  the  waa  eenrad  with  a  notioa  of 
tha  proaeedinge  whila  at  tha  hoapital,  bat  waa  in  no  manner  repreoented  at 
Hia  trials  InkabUamh  ^  Ommm^msUmy.  IiOifMUmU ^ Bekheriowm,  149  Maae. 
ailL  Tha  aoort  ihonld  ba  liberal  in  eetting  aaida  defanlta  in  diToroe  anit^ 
wfaara  it  appeara  at  all  probable  that  there  waa  no  aerrioa  upon  defendant^ 
peraoBallyoreonatniotivelyt  MeBkOmr.  MeBlain,  77  OaL  607;  HemfMUr. 
BmKfkO.  aa  Kan.  820;  WadiworAr.  WadtwoHh,  81  OaL  182;  16  Am.  St. 
Bapu  aa  A  daorea  of  diToroa  antarad  by  oonaent  ia  binding  npon  the  par- 
tiea^  vnlaaa  in^eaehad  for  miataka  or  frandt  Brkk  t.  Briet,  66  Mich.  290. 
Where  tiie  aoort  had  jnriadietion  orar  tha  partiaa  and  tiia  anhjeot-mattar, 
a  dearaa  af  divaraa  ia  aonolvaiTe  aa  againat  a  petition  for  roTiew  after  the 
opnation  el  the  term  aft  whieh  it  waa  anteradt  MUwy  t.  SaUtimry.  98 
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Opp  V.  TTabd. 

CttB  U1DIAMA4  ML} 

■uxBOOAiiov,  Dooisnm  of,  wmar  Apvuniw  ^ISd  fnsfcUy  iho  ftfpttoftfeloa  «f 
Um  dooftrine  of  nbrogatioiif  ap«rwm  mutt  hftTV  puda  d«bt  due  toa  tbivd 
pcnon,  for  ^m  paymeiit  of  ivliidi  aaotiier  was  in  equity  primarily  liabUi 
and  the  peieoB  payisg  the  daht  matt^  is  doiag  eo^  ba«ie  aoted  under  tha 
eompalflOA  of  eaTii^  himeelf  from  loae,  and  aot  ae  a  mare  volnnteer. 

GvjLBiAirroft  01  Jvdgmxvt  Objdntvob  EMnnja>  to  AuBBOOinoir  so  Baamsm 
car  SuBXTT  oh  Afpsal  Borb  whib«  — Where  a  pemon  beoomea 
gaanmtor  for  a  ieeeee,  and  the  leeeor  reeoTete  Judgment  againet  tha 
for  hia  fttliire  to  perform  tiie  ooreaaata  gnarenteedt  and  tha 
appeaJa  from  thia  judgment  whidi  ie  affirmed^  and  the  leeror  tbea 
aoee  the  goarantor,  and  reooven  jndgmentagaxaat  him  for  tbe  lant  of  tha 
demieed  premiiee  from  the  date  of  the  vendition  of  the  jodgment  ageinat 
the  lemee  np  to  the  time  of  hie  death,  which  Judgment  the  guarantor 
payi,  the  kaaee  having  paid  the  judgment  egainat  himeelf,  Ae  guarantor 
ie  antitlad  ta  laeover  tha  amaont  ao  paid  by  him  from  the  auiatj  en  tta 
Appeal  boM^  and  no  demand  beforoanitianeoeoeary.  I3m  intecpoeifeioA 
of  the  aeoond  eurety  havii^  been  the  mesne  of  inTolFiqg  the  first  in  tha 
liability  which  l&e  was  ultimately  oompelled  to  pay,  the  equity  of  tha 
first  ie  omaplete^  and  he  ie  antHled,  en  ilia  prineiplee  el  aubrogataeii,  ta 
itsml  as  thengfa  tha  ereditor  imd  amigaed  tha  appari  bond  tohim,  II 
the  fiat  aavetj  aafibra  loss  or  his  liability  ie  increaeed  or  preloaged  a^  m 
to  render  him  liable  to  suffer  loes  by  the  inteirention  of  the  eeoond,  tha 
latter  aaaumee  all  the  riak  resultiag  from  hia  roluntary  interpoaitioa. 

Turn  opinion  fltaiea  Uia  cam. 

B.  W,  Langdon  a$id  21  F.  Oayhrd,  for  the  appellant. 

£.  P.  Da^idmm  and  R.  P.  Ikmdmmy  Jr^  fcHr  tbe  appellees. 

H1TOHBLL9  J.  The  quectiooe  fiir  decieion  arise  upon  tiis 
fidlowing  faets;  In  1876,  Wflson  and  Hanna  leased  certain 
premises  in  the  city  of  Lafajette  to  James  H.  Telford^  who 
agreed  to  paj  a  stipulated  sum  as  rent,  and  to  surrender  ib* 
premises  at  the  end  of  one  jrear.  Ward  became  bonnd  §m 
goarantor  fcr  the  fiuthfal  performance  hj  the  lessee  of  the 
covenants  or  agreements  contained  in  the  lease.  Telford 
went  into  possession,  but  refused  to  surrender  at  the  end  of 
his  term,  and  the  lessors  reooTored  judgment  against  him 
for  possession,  and  fi>r  $164.44  damages.  Telfoid  appeaied  to 
this  court,  Opp  becoming  surety  on  his  appeal  bond,  by  means 
of  which  all  proceedings  to  enforce  the  judgment  weie  sue* 
pended,  and  the  lessors  were  thereby  kept  out  of  possession 
from  the  thirty-ftnst  day  of  January,  1876,  the  date  of  tfis 
judgment,  until  the  twentieth  day  of  May,  1881,  the  judgment 
having  been  affirmed  on  the  fifteenth  day  of  February,  1881: 
Telford  v.    WUaon^   71   Ind.   555.     Thereupon  Wilson    and 
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Hanna  brought  vuH  and  Tecovered  Judgment  against  Ward, 
OD  hia  contract  of  gaaranty.  Tbe  amount  lecoTered  was  $676, 
besidea  coata^  the  amotwt  apecifled  being  the  rental  value  of 
tfie  leased  premises  from  the  date  of  the  judgment  appealed 
from  to  ttie  sixteentti  day  of  Jidy,  1880^  at  which  date  Telford 
died,  having  previousl  j  paid  the  judgment  leeoveted  against 
him  for  damagesi  "Hie  judgment  against  Ward  waa  after- 
wards affirmed  by  flna  eourt  on  appeal:  Ward  t.  WUsoriy  100 
Ind.  62;  60  Am.  Bep.  768,  Ward  aabsequemtlj  paid  the 
judgment  recovered  against  him,  which,  with  aecumolated  in- 
terest and  costs,  amonnted,  when  paid,  to  $888.80,  and  there- 
upon he  brought  this  suit  against  Opp  on  the  appeal  bond. 
Wilson  and  Hanna  were  made  partiea  defendant  to  answer. 
They  disclaimed  any  intereat  in  the  appeal  bond,  except  that 
tbey  claimed  judgment  in  their  &vor  for  a  small  amount  of 
coets  which  remained  unpaid  in  their  suit  against  Telford. 
The  finding  of  the  court  was  in  favor  of  the  plaintiff  below. 

If  the  plaintiff  was  entitled  to  recover,  it  waa  becauae  after 
paying  the  judgment  teoovered  by  Wilson  and  Hanna  against 
him  for  tbe  rent  that  aoerued  pending  the  appeal  taken  by 
Telford  be  became  snbrogated  to  their  righta  and  remedies 
npon  the  appeal  bond. 

Subrogation  is  an  equitable  device,  and  rests  npon  the  prin- 
ciples of  justice  and  equity  which  it  la  intended  to  accomplish. 
The  doctrine  is  wcO  eeta^hshed  that  one  who  occnpies  the 
attitude  of  a  surety  will  be  subrogated  to  all  the  fights,  reme- 
dies, and  securities  whidi  the  creditor  held,  in  case  the  former 
baa  been  compelled  to  pay  a  debt  whieh,  in  equity  and  good 
•onadence,  should  bate  been  paid  by  another.  Paymmit  by 
the  surety  is  equivalent  to  a  purchase  from  the  creditor,  and 
operates  as  an  equitable  assignment  of  the  debt,  and  all  its  in- 
eidenta,  to  the  former:  3%omat  v.  Stewart^  117  Ind.  M>;  Pence 
T.  Armttrtrng,  95  Ind.  191;  ArbagoA  v.  Hai^  98  Ind.  26;  Acer 
V.  AiidUtM,  97  N.  Y.  895.  Theae  prindpka  are  familiar,  and 
ef  frequent  application. 

Ilie  application  ef  tiw  doctrine  of  subrogation  leqnirea,  — 
1.  That  a  person  must  have  paid  a  debt  due  to  a  third  per- 
aon,  for  ttie  payment  of  which  another  waa  in  equity  primarily 
Kable;  and  2^  That  in  paying  the  debt  the  person  paying 
acted  nnder  the  compulsion  of  saving  himself  from  leas,  and 
not  as  a  mere  volunteer:  JEfna  lAfe  /nt.  Cou  v^lftddbport,  124 
17.  8.  684;  JEToceer  v.  EpUr,  63  Pa.  St  623;  SwiikM  v.  Farit^ 
86  Va.  408;  Sheldon  on  Subrogation,  sea  340. 
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It  Is  inBietedy  bowever,  that  in  the  case  of  BUcceseiTe 
snreties  who  beoome  bound  by  separate  obligations  for  the 
payment  of  the  same  debt,  the  equity  of  the  last  surety  is 
Buperior  to  that  of  the  first,  and  that  as  the  liability  of  the 
plaintiff  below,  as  guarantor,  was  prior  in  point  of  time  to  that 
of  the  appellant  as  surety  on  the  appeal  bond,  both  being 
bound  for  the  same  debt,  the  equity  of  the  latter  was  at  least 
equal,  if  not  superior,  to  that  of  the  former.  This  view  is  not 
maintainable  in  a  case  like  the  one  under  consideration.  It 
is  quite  true  the  plaintiff  below  became  liable,  as  guarantor, 
for  the  payment  of  aU  rent,  as  well  as  for  all  damages  grow* 
ing  out  of  the  unlawful  detention  of  the  property  by  the 
tenant  But  it  is  also  true  that  his  liability,  which  theretofore 
was  uncertain  and  contingent,  became  certain  and  fixed  when 
the  landlord  recovered  judgment  for  the  possession  of  the 
leased  premises,  and  for  damages  for  their  unlawful  deten- 
tion. The  guarantor  had  the  right  to  pay  the  amount  of  the 
judgment  recovered  against  his  principal,  and  thus  put  an  end 
to  his  liability  at  once.  By  the  voluntary  intervention  of  the 
appellant  in  becoming  surety  on  the  appeal  bond,  all  further 
proceedings  on  the  judgment^  by  which  the  landlord  was 
awarded  the  right  of  immediate  possession,  were  stayed,  and 
the  hands  of  the  guarantor  were  effectually  tied  until  the  ap- 
peal was  disposed  of.  It  is  settled  that  the  sureties  on  an 
appeal  bond  given  by  a  judgment  defendant  on  appeal  from 
a  judgment  for  the  possession  of  real  estate  are  liable,  not  only 
for  the  money  judgment,  but  also  for  the  rental  value  of  the 
real  estate  pending  the  appeal,  to  an  amount  not  exceeding 
the  penalty  of  the  bond:  Opp  t.  Ten  Eych^  99  Ind.  845;  A»ys 
V.  WiUtach,  101  Ind.  100;  QT(M$r  v.  De  WolJ,  112  Ind.  1; 
SivlU  V.  Zahn,  117  Ind.  297. 

Upon  the  determination  of  the  appeal,  the  landlord  had  his 
election  to  sue  on  the  appeal  bond  and  recover  the  rental  value 
of  the  premises  unlawfully  detained,  or  to  proceed  against  the 
guarantor  on  the  lease.  He  adopted  the  latter  alternative. 
If  he  had  sued  on  the  appeal  bond  and  recovered  judgment 
against  the  surety,' it  is  quite  certain  that  the  latter  would 
have  had  no  standing  in  a  court  of  equity  to  recover  from  the 
guarantor.  This  is  so  because  he  occupies  the  position  of  a 
volunteer,  and,  as  is  pertinently  said  in  Acer  v.  HoichkuMj  97 
N.  Y.  895,  ^  One  who  is  only  a  volunteer  cannot  invoke  the 
aid  of  subrogation,  for  such  a  person  can  establish  no  equity  ^x 
Oana  v.  Thieme^  93  N.  Y.  225.    Having  intervened  as  a  volun- 
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teer,  and  by  his  interposition  stayed  proceedings  on  the  judg- 
ment for  possession,  to  the  prejudice  of  the  guarantor,  whose 
liability  had  become  fixed  and  at  an  end,  so  far  as  respects 
futnre  rents,  it  must  be  considered  in  equity  that  he  did  so 
upon  the  condition  that  he  would  take  the  place  of  the  guar- 
antor from  that,  time  forward:  Bamet  ▼.  Jlfo((,  64  N.  Y.  897; 
21  Am.  Rep.  626;  EtneUey  y.  KreiU,  68  N.  Y.  683;  SehtiU- 
uP$  Appeal,  49  Pa.  St  23. 

The  interposition  of  the  second  surety  having  been  the 
means  of  involving  the  first  in  the  liability  which  he  was 
ultimately  compelled  to  pay,  the  equity  of  the  first  is  com« 
plete,  and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to 
him:  Brandenburg  v.  Flynn^  12  B.  Mon.  397;  Bohawnon  t. 
C<mh%^  12  B.  Mon.  663;  Brandt  on  Suretyship  and  Quaranty, 
sec.  227;  Sheldon  on  Subrogation,  sec.  181. 

One  who  intervenes  without  the  solicitation  of  a  surety,  and 
by  his  interference  ties  the  hands  of  the  latter  so  as  to  prolong 
or  add  to  his  liability,  and  prevent  the  effectual  enforcement 
of  the  judgment  or  process  against  the  principal,  as  it  might 
have  been  but  for  his  intervention,  cannot  be  made  to  say 
that  he  occupies  a  position  which  should  oommend  him  to  the 
favor  of  a  court  of  equity. 

The  conclusion  above  stated  is  in  no  wise  in  conflict  with 
that  reached  in  Kans  v.  StaU,  78  Ind.  103.  In  that  case  the 
principal  had  given  bond  with  sureties  to  the  state,  condi- 
tioned, among  other  things,  that  he  would  pay  all  fines  and 
costs  which  might  be  assessed  against  him  for  any  violation 
of  the  statute  regulating  the  sale  of  intoxicating  liquors. 
Fines  were  afterwards  assessed  against  him,  which,  with 
ooets,  amounted  to  a  considerable  sum.  These  were  after- 
wards paid  by  one  who  became  replevin  bail  for  the  stay  of 
execution,  and  it  was  correctly  held  that  the  bail  became 
subrogated  to  the  rights  of  the  state,  and  entitled  to  main* 
tain  a  suit  against  the  sureties  on  the  bond.  In  that  case, 
however,  the  liability  of  the  sureties  on  the  bond  was  in  no 
way  enlarged  or  prolonged,  nor  was  the  situation  .  of  the 
sureties  in  any  way  changed  by  the  intervention  of  the  re- 
plevin baiL  Possibly,  if  it  had  been  shown  that  the  prin- 
cipal had  property  out  of  which  the  fine  and  costs  could  have 
been  made  in  case  execution  had  issued  when  the  fines  were 
assessed,  and  that  he  had  since  disposed  of  the  property  to 
the  prejudice  of  the  sureties  on  the  bond,  a  different  conclu- 
sion might  haTt  bin  iMOhad. 
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Where  the  fint  mretj  raffen  low,  or  where  his  liability  is 
locreaaed  or  prolonged  so  as  to  render  him  liable  to  Buffer  Iosb 
by  ib»  interrention  of  the  leeond,  the  latter  aanimee  all 
the  risk  ariring  from  hie  Tolnntary  interpoeitioD.  In  snch  a 
ease,  there  is  no  injnetioe  in  requiring  the  seoond  eorety  to 
perform  his  undertaking  aoeording  to  its  terms,  since  by  his 
interyention  he  has  been  the  means  of  involving  the  first  surety 
in  a  liability  which  otherwise  he  might  have  escaped.  The 
eenclusion  above  is  not  in  conflict  with  that  reached  in  Holme$ 
▼.  Day^  108  Mass.  668. 

It  is  undoubtedly  true^  as  the  appellant  contends,  that  a 
surety  will  not  be  subrogated  to  the  equities  or  securities  of 
the  creditor  until  the  daim  of  the  latter,  for  the  payment  of 
which  he  has  taken  security,  has  been  fully  satisfied:  Veti 
T*  FcM,  74  Ind.  £65;  Sheldon  on  Subrogation,  sec.  127.  The 
reason  is,  that  the  law  will  not  permit  the  right  of  action  to 
enforce  the  security  to  be  divided  between  the  creditor  and 
the  surety,  nor  allow  the  debtor  to  be  subjected  to  the  inoon* 
venience  of  two  actions  instead  of  one. 

In  the  present  case  the  creditors  were  made  parties  to  the 
suit  They  disclaimed  any  interest  in  the  bond,  except  as  ta 
some  costs,  and  the  finding  of  the  court  fails  to  show  that  they 
are  entitled  to  recover  anything  on  the  bond.  All  those  who 
had  any  interest  in  the  bond  wers  before  the  court,  and  it  was 
not  so  material  whether  they  were  plaintiffs  or  defendants,  so 
that  the  judgment  settled  the  rights  of  all  the  parties  before 
the  court:  Momimgstar  v.  Cunningham^  110  Ind.  828;  50  Am. 
Rep.  211;  Hotm  In$.  Co.  v.  OUman^  112  Ind.  7.  Upon  the 
facts  as  found,  it  appears,  therefore^  that  the  creditor's  claim 
has  been  fully  satisfied,  and  that  the  surety  cannot  be  again 
vexed  by  anoth^  suit  on  the  appeal  bond.  There  was  no 
necessity  that  a  demand  should  have  been  made  before  insti* 
tuting  the  suit.  It  does  not  appear  that  the  amount  of  the 
recovery  was  too  large. 

There  was  no  error. 

The  judgment  is  a£Srmed,  with  coste 

SumooAvxoir,  — Am  toiAen  the  doetrine  of  wahngMm  appBM^  wm  WUIhm 
V.  Ma^fmrrp,  76  Wia.  191;  17  An.  8k  Rep.  193,  nd  notes  PhmkfAm.  Op.  ▼• 
Firm  NM.  Batik,  85  Ya,  766}  17  Am.  St  Rap.  101,  and  note;  Onry  ▼•  Omrw, 
87  Ey.  667»  18  Am.  St  Rep.  60i»  and  note.  Ae  to  the  right  of  muetiee  t# 
■obrogation,  see  Ckurter  r.  JoneSf  6  Ired.  Eq.  196;  49  Am.  Deo.  425^  and  noto» 
aola  to  i^ev  Be^fird  ImL  eto.  t.  Hathaway,  4/k  Aml  Bep^  S90^-07« 
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Woodward  «.  Sbxansl 

jmiOTiw  10  YnLD  PBornKTr  n  SxasAJwa  vm  Paur—iT— 06h« 
nuior  or  Sals  nor  Bailmjuit.  —An  agrMmmt  by  whieh  one  pwty 
■fUM  to  dslirar  to  anotiier  whaat^  for  which  th«  latter  it  to  daliTer,  on 
nqmt(k  m  designated  nnmber  of  ponnda  of  floor  and  bran  for  each  bushel 
•f  wheat  delxrerad»  ia  eeeentially  a  oontraot  of  aale^  and  not  of  bailment. 
The  par^  delirering  the  wheat  it  not  entitled  to  the  flour  and  bran- pro* 
daoed  from  the  wheat  deliTered  by  him  to  the  other  party,  and  the  lat- 
tv  doee  not  vndertake  to  reetore  the  wheat  either  m  ite  original  or  in 
ite  altered  fonn.  H  therefore^  a  perion  agreee  to  fnmiah  to  a  miller 
wheat  <or  wlneli  tha  latter  agreea  to  deliver  to  Um,  en  request^  a  dee- 
Igoated  nnmber  of  ponnda  of  floor  and  bcaa  for  eaoh  boehel  of  wheat 
deUyeredy  the  floor  and  bran  to  remain  in  the  poeioerinn  of  tha  miller, 
■nbjeet  to  deliTory  npon  demand  of  the  other  party,  and  before  the  do* 
Ihrery  «f  all  the  floor  and  bran  the  miller^e  mill  and  warehooee^  with 
tbdr  eoBitenti^  are,  without  Ua  nef^igenoe  or  wrongs  oonsomed  1^  flre^ 
Hie  miller  win  he  liable  to  meh  otiier  party  te  tiie  floor  a»d  bn»  whiah 
had  not  been  deliTered. 

Thb  opinion  fltates  tha  oase. 

U.  &  Rchinmm  and  J.  W.  Lovettf  for  the  sppenanli. 

O.  lu  Henry  and  B.  0.  Jfyan,  for  the  appelleefl. 

Eluott,  J.  The  mppellants  were  dealers  in  grain,  eondnci- 
ing  a  waiehoose  and  a  flouring-miU  at  the  town  of  Lapel. 
The  appelleefl  agreed  to  famish  wheat  to  the  appellants,  for 
whioh  the  appellants  were  to  deliver  to  them,  on  request,  a 
deflignaied  nnmber  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  deliyered.  The  flour  and  bran  were  to  remain  in 
the  poflflesaion  of  the  appellants,  subject  to  delivery  npon  the 
demand  of  the  appellees.  Before  the  delivery  of  all  of  the 
flour  and  bran  to  the  appellees,  the  mill  and  warehouse  of 
the  appellants  were  burned,  and  the  flour  and  bran  destroyed. 
The  fire  was  not  caused  by  any  negligence  or  WDong  of  the 
appellants. 

It  is  the  law  of  this  jurisdiction,  as  well  as  of  many  others, 
that  where  a  warehouseman  receives  grain  on  deposit  for  the 
owner,  to  be  mingled  with  other  grain  in  a  common  receptacle 
fix^m  which  sales  are  made,  the  warehouseman  keeping  con- 
stantly on  hand  grain  of  like  kind  and  quality  for  the  deposi* 
tor,  and  ready  for  delivery  to  him  on  call,  the  contract  is  one 
of  bailment,  and  not  of  sale:  Rice  v.  Nixon^  97  Ind.  97;  49 
Am.  Rep.  430,  and  authorities  dted;  Bottenberg  v.  Nixon^  97 
Ind.  106;  SchindUr  v.  Westover^  99  Ind.  395;  Lyim  v.  Lenon^ 
106  Ind.  667  (670);  Pre$ton  v.  WitherBpoon,  109  Ind.  457;  58 

▲m.  St.  Bbp..  Vol.  XXL  — 1« 
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Am.  Rep.  417;  IfominggUir  ▼•  OwMUnghamf  110  Ind.  828 
(836);  69  Am.  Dea  211.  But  the  case  before  ub  does  not  fall 
within  the  role  which  the  cases  cited  assert;  on  the  oontrarj^ 
it  falls  within  an  entirely  different  role.  There  is  here  no 
agreement  to  restore  to  the  original  owner  the  identical  prop* 
erty  nor  to  restore  to  him  property  of  like  qnality,  nor  is  there 
any  agreement  to  restore  to  him  the  product  of  the  property. 
The  agreement  is  to  yield  property  in  exchange  fiir  property, 
and  this  is  essentially  a  contract  of  sale.  The  appellees  were 
entitled  to  a  designated  quantity  of  flour  and  bran  fiir  each 
bushel  of  wheat  delivered  by  them,  but  they  were  not  entitled 
to  the  flour  and  bran  produced  from  the  particular  wheat  deliT* 
ered  by  them  to  the  appellants.  There  was  therefore  no  un- 
dertaking to  restore  the  wheat  either  in  its  original  finrm  or  in 
an  altered  form.  In  Bretn  t.  Diehl^  117  Pa.  8t  589,  2  Am. 
St  Bep.  708,  the  court  said:  <*The  ftindamental  distinction 
between  a  bailment  and  a  sale  is,  that  in  the  former  the  sub* 
Ject  of  the  contract^  although  in  an  altered  form,  is  to  be  re- 
stored to  the  owner;  whilst  in  the  latter  there  is  no  obligation 
to  return  the  specific  article;  the  party  receiving  it  is  at  lib- 
erty to  return  some  other  thing  of  equal  value  in  place  of  it" 
Our  own  decisions  assert  a  similar  doctrine,  and  by  some  of 
them  it  has  been  applied  to  cases  very  like  the  present:  Ewing 
V.  French,  1  Blackfl  853;  OaHUU  v.  Wattaee,  12  Ind.  252;  74 
Am.  Dea  207;  Lyon  r.  Lewm^  108  Ind.  687  (670).  The  de- 
cisions of  other  courts  are  in  fiill  agreement  with  oar  own: 
Norton  v.  Woodruffs  2  N.  T.  168;  Auitim  v.  tUttgman^  21 
Blatchf.  508;  South  Amtralian  In$.  Oo.  r.  SamJUO^  L»  B.  8 
P.  0. 100  (108);  JofM  r.  Kmip,  49  Mich.  9. 
Judgment  affirmed. 


A  Bau  OB  BiiunR.  -^  Aa  le 
li  «M  «l  «U  «ff  il  bftifaiiMt^  M  CWdhrtv  T.  JMraHb  U9  OL  inSi  17 
H  Bifb  SQSl  Mid  B0l^  adt  le  BMS  V.  i)Ml  fl  Am.  H  Bifb  TU-llil 
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Browh  p.  Jonb& 

AeaoTAmm  m  tax  ov  BxaHAHGs^OoFr  or,  nov  nor  Orannoft  Atbh 
MBm  ov  OoMrLAnn^  —In  an  aotioii  upon  a  bill  of  azobanga  drawn  by 
tiia  dafandantk  payabla  to  hii  own  order,  and  1^  him  indoned  to  tha 
plaintiff,  tha  aeoeptanoa  ia  not  tha  f onndation  of  tha  aotion,  and  a  oopj 
tharaof  filad  with  tha  oomplaint  cannot  oontrol  ita  aTormanta. 

BOL    OV    XZOHAHQB    PRUHTBD    AHD    PBOTUriD    IV    TnOI   WBBH. — A 

thirty-day  bill  of  azehange^  mada  and  accepted  en  the  11th  of  February, 
1884^  WM  properly  preeented  for  payment  and  protested  for  non-pay- 
ment en  the  15th  of  Maroh,  1884,  where  tha  law  goToming  the  eaee  id- 
lowed  tiiree  daya  el  grace  after  ite  maturity, 

FlUHnmavT  ot  Bill  ov  8xohano%  What  OoNgriTUTia. — II  a  bill  «f 
azehanga  la  taken  to  the  place  deeignated  in  the  aeoeptanoa  ae  tiia  plaoe 
el  payment,  and  the  plaoe  ia  nnoeonpied  and  eloeed,  and  no  ena  can  be 
found  to  whom  preeentment  for  payment  can  be  made^  tlua  amonntib  i* 
legal  effeet^  to  a  preeentment  of  the  bill  and  a  refueal  to  pay  H  And 
there  is  no  rariance  between  a  itatement  of  these  facta  In  the  complaint^ 
and  a  statement  in  the  notice  of  dishonor  that  the  bill  was  duly  presented 
lor  payment. 

VovBOB  ov  DnHOMom  ov  Bill  ov  BzcauvaB  Mailed  mm  Timm  wkmb*  —A 
Botioa  of  the  protest  of  a  bill  of  azehange  mailed  by  tha  notary  Urn 
nezt  day  after  the  protest  is  made  is  mailed  in  time. 

■amm  or  Pbotibt  ow  Bill  of  Bzohahob,  What  SvmonaT.  —  A  notioa 
el  protest  d  a  bill  of  azohange  in  which  figures  are  used  to  designate 
the  montha  is  not  inauifioient  on  that  account.  Such  notice  sufficiently 
deeeribes  the  bill  in  these  words:  '<A  draft  for  tSOO  on  F.  W.  Pnltan  ft 

Ooi,  dated  2-11-84,  payable  thirty  daya  after  dat^  indorsed  by * 

andthe  word%  *' Done  at  the  request  of  the  First  National  Bank  d  Ohi- 
eago^**  contained  in  such  notice^  are  sufficient  toahow  who  held  the  paper 
and  where  it  could  be  found. 

Aonoir  on  a  bill  of  exchange.    The  opinion  states  the  fSftota. 
J.  UeOab$  and  S.  F.  McOabe^  for  the  appellant 
O,  F.  MeAdamif  for  the  appellees. 

Bkbkshibb,  C.  J.  This  was  an  action  npon  a  bill  of  ex* 
ebange  drawn  by  the  appellant,  payable  to  his  own  order,  and 
indorsed  by  him  to  the  appellees. 

The  case  has  been  here  once  before^  but  the  questions  now 
involved  were  not  then  before  the  court  for  oonsideratioa: 
Brown  ▼.  /oiMt,  113  Ind.  46;  8  Am«  St  Rep.  628. 

After  the  eause  had  been  remanded  to  the  trial  oourt  for  a 
new  trial,  the  appellees  obtained  leave  to  amend  their  com- 
plaint, and  did  amend  it  Thereafter  the  appellant  withdrew 
his  answers,  and  filed  a  demurrer  to  the  complaint 

The  conrt  overruled  the  demurrer,  and  the  appellant  saved 
an  exception,  and  filed  an  answer  in  general  deniaL 
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The  cause  being  at  issue,  the  appellant  moved  the  court  for 
a  judgment  on  the  state  of  the  pleadings.  This  motion  was 
orerruledy  and  an  exception  reserved^  and  afterwards  a  bill  of 
exceptions  waa  filed. 

After  overmling  the  motion  of  the  appellant  for  judgment, 
the  eause  was  submitted  to  the  court  for  trials  with  a  request 
for  a  special  finding.  A  special  finding  was  thereafter  returned, 
and  to  the  conclusions  of  law  therein  announced  the  appellant 
saved  an  exoepiioo,  and  the  court  gave  judgment  &r  the  ap- 
pellees. 

The  errors  assigned  are  as  foHows:  1.  Overruling  the  de- 
murrer to  the  complaint;  2.  Overruling  the  motion  for  judg- 
ment on  the  state  of  the  jdeadings;  8.  Error  in  the  concluaions 
of  law. 

No  specific  causes  for  giving  judgment  in  favor  of  the  ap- 
pellant upon  the  state  of  the  pleadings  were  stated  in  his 
motion,  and  if  for  no  other  reason,  the  court  might  ix  this 
reason  have  very  pn^rly  overruled  the  motion. 

The  motion  should  have  been  so  drawn  as  to  direct  the 
court's  attention  to  the  questions  sought  to  be  raised  thereby. 
It  is  the  business  of  the  court  to  consider  such  questions  as 
its  attention  may  be  called  to,  if  they  are  properly  before  it, 
but  none  other.  But  counsel  for  the  appellant,  in  their  argu- 
ment, inform  us  that  the  motion  was  grounded  on  the  insuf- 
ficiency of  the  complaint;  and  that  being  the  case,  the  same 
questions  are  raised  by  the  first  assigned  error.  We  have 
carefully  examined  the  complaint,  and  have  no  hesitation  in 
holding  it  good. 

The  action  rests  upon  a  trill  of  exchange  drawn  by  the  ap- 
pellant in  favor  of  himself  upon  a  firm  doing  business  in  the 
city  of  Chicago,  state  of  Illinois.  After  its  acceptance,  it  was 
indorsed  to  the  appellees.  The  point  is  made  that  it  does  not 
appear  by  averment  in  the  complaint  whether  the  bill  was  in- 
dorsed before  or  after  its  acceptanoe;  and  on  the  assumption 
that  the  presumption  arises  that  the  indorsement  was  before 
its  acceptance  the  argument  is  built  But  as  the  complaint 
dearly  shows  that  the  bill  was  accepted  before  its  indorsement, 
fhe  argument  can  have  no  weight 

It  is  contended  that  the  copy  of  the  acoeptance  filed  with 
the  complaint  limited  the  time  of  payment  to  twenty-eight 
days  fix^m  the  date  of  the  bill,  and  hence  it  was  not  protested 
fn  time,  and  therefore  the  drawer  was  discharged.  But  as  the 
acceptance  is  not  the  foundation  of  the  action,  the  copy  thereof 
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Iliad  with  fhe  wmplaint  oannoti  at  oootendad,  Mtttool  fhe 
aTermeotfl  of  the  eomplaint. 

The  court  did  not  err  in  ite  ooDolnaioni  ot  law.  The  bill 
was  drawn  on  Febnuyy  11, 1884,  and  aooepted  on  the  aeiae 
daj.  It  wae  a  fhirty-day  bilL  Tbe  aoeeptanoe  waa  withoot 
qoalification,  except  as  to  the  place  of  pajmeni.  It  nqaired 
presentation  at  No.  186  East  Einiie  8treet»  Chicago^  niuMifa» 
which  was  the  place  of  bodnees  of  the  aoceptocs. 

There  were  twenty^nine  days  in  Febmaryi  1884,  henee  tlw 
bill  waa  payable  on  the  twelfth  day  of  March,  and  when  three 
days  of  grace  are  added  thereto  we  have  reached  the  16th  of 
aaid  month,  which  waa  the  day  on  whioh  the  bill  waa  pve- 
aented  for  payment  and  protested  for  non-payment;  and  tfaja 
was  the  proper  date  for  presentment  and  protest:  AjjpAsnjlMis 
T.  Vineenne$  Not.  Ami,  66  Ind.  682. 

The  further  point  is  made  that  there  is  a  yaiianoe  between 
the  allegation  in  the  complaint  (which  is  supported  by  the 
special  finding)  and  the  notice  which  was  given  to  the  defend- 
ant  of  the  dishonor  of  the  paper.  The  complaint  alleges,  and 
the  special  finding  so  finds,  that  the  bill  was  taken  to  the 
place  designated  in  the  acceptance  as  the  place  of  payment, 
and  that  the  building  was  unoccupied  and  closed,  and  no  one 
could  be  found  to  whom  presentment  for  payment  coold  be 
made,  while  the  notice  states  that  the  bill  was  duly  presented 
for  payment 

There  is  nothing  in  the  distinction  attempted  to  be  drawn* 
In  legal  efiect,  the  bill  was  presented  and  payment  refiised; 
at  least,  we  cannot  see  how  the  appellant  can  be  prejudiced 
beeanse  of  the  foilnre  of  the  notice  to  recite  the  focia  as  they 
oeeurred:  See  Hemry  ▼.  State  Bank^  8  Ind.  216;  Tiedeman  on 
Commercial  Paper,  sec*  846;  Bandolpb  on  Ck>mmeroial  Paper, 
800.1226. 

After  protesting  the  bill,  the  notary  who  ejsecoted  the  same 
mailed  a  notice  thereof  at  the  po8t-o£5ce  in  Chicago,  Blinoas, 
to  the  Citisens'  Bank  of  Attica,  Indiana,  addressed  to  said 
bank  at  that  place,  with  directions  to  said  bank  to  forward  the 
same  to  the  appellant,  his  address  not  being  known  to  the 
said  notary.  The  said  notice  was  mailed  on  the  16th  of  March, 
the  next  day  after  the  protest  was  made,  and  was  receiyed  by 
the  said  bank  on  the  18th  of  the  said  month,  and  mailed 
by  the  first  mail  going  to  the  appellant's  pdst-office  after  its 
receipt,  and  was  received  by  the  appellant  on  the  20th  of 
said  month. 
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It  il  Motanded  that  the  notice  was  not  mafled  hj  the  notary 
at  Chioago  within  the  proper  time.  We  think  there  is  nothing 
In  thie  objection.  The  paper  waa  payable  in  the  state  of  lUi- 
Bolii  hence  waa  controlled  by  the  statutes  of  Illinois  relating  to 
eommereial  paper:  2  Daniel  on  Negotiable  Instraments,  sec 
986;  BhanUin  ▼.  Ooopevj  8  BlaokH  41;  Turner  ▼.  SogerB^  8  Ind. 
189;  Bryant  r.  Edion^  8  Vt  825;  80  Am.  Deo.  472;  AndrewB 
T.  Pond,  18  Pet  86;  Alien  ▼.  Bration^  47  Miss.  119;  Fcrdyee 
T.  NOeon^  91  Ind.  447;  Murphy  r.  OoQtns,  121  Mass.  &  By 
the  laws  of  that  state  there  was  a  period  of  three  days  allowed 
as  grace  after  the  maturity  of  the  bill,  and  forty-eight  hours 
thereafter  given  to  the  notary  in  which  to  mail  the  notice.  But 
the  notice  was  mailed  the  next  day  after  the  protest,  which 
was  in  time  if  controlled  by  the  lex  mercataria:  2  Am.  A  Bng. 
Bney.  of  Law,  827,  and  cases  dted.  But  it  is  contended 
that  the  notice  was  insufficient    It  was  as  follows:— 

^  State  of  Illinois,  County  of  Cook. 

**  Chicago,  Illinois,  8-18-1884. 

^£Kr,— A  draft  for  $600  on  F.  W.  Pullen  A  Ca,  dated 

S-11-84,  payable  thirty  days  after  date,  indorsed  by ^ 

has  been  this  day  by  me  protested  for  non-payment,  and  I 
hereby  notify  you  that  payment  has  been  duly  demanded,  and 
the  holder  looks  to  you  for  payment,  damages,  interest,  and 
eosts.  Done  at  the  request  of  the  First  National  Bank  of 
Ohicaga  Obvills  PBCKjoni, 

^  To  Jaueb  Bbown.  Notary  Public'' 

It  Is  objected  that  the  figures  *"  8-15-1884,"  and  "<  2-11-84  " 
baye  no  legal  significance,  and  that  the  appellant  was  not  bound 
to  take  notice  therefrom  the  date  at  which  the  notice  was  writ- 
ten, or  of  the  date  of  the  paper  protested.  There  is  nothing  in 
this  objection;  the  appellant  knew  as  well,  from  the  figures  em* 
ployed,  the  dates  intended  as  though  the  names  of  the  months 
had  been  written,  and  that  was  all  that  was  necessary. 

But  it  is  contended  that  the  bill  was  not  so  described  in  the 
notice  as  to  give  to  the  appellant  the  information  that  it  was 
the  paper  sued  on  that  was  protested.    We  think  otherwise. 

From  the  facts  stated,  the  appellant,  if  a  person  of  ordinary 
Intelligence,  could  but  understand  that  the  paper  sued  upon 
was  the  paper  referred  to  in  the  notice,  and  especially  so  if  he 
had  drawn  no  other  bill  for  the  same  amount,  on  the  same 
datOi  directed  to  the  same  persons  for  acceptance.    Upon  the 
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Bufficieney  of  each  notices  we  cite  the  following  authorities: 
Henry  ▼.  SiaU  Bank^  3  Ind.  216;  2  Am.  &  Bng.  Ency.  of 
Law^  408,  and  notes;  Tiedeman  on  Commercial  Paper,  sec 
345;  Randolph  on  Commercial  Paper,  sec.  1224. 

Bnt  it  is  contended,  lastly,  that  the  appellant  was  not  in- 
formed  who  held  the  paper,  and  where  it  could  be  found. 

The  notice  stated  that  the  bill  was  protested  at  the  instance 
ef  the  First  National  Bank  of  Chicago,  and  the  appellant  could 
but  understand  from  this  that  it  held  the  paper,  at  least  that 
he  could  ascertain  its  whereabouts  by  inquiring  of  said  bank: 
Randolph  on  Commercial  Paper,  sec.  1221;  2  Am.  A  Bng. 
Bncy.  of  Law,  410,  411;  Daniel  on  Negotiable  Instruments, 
aeo.  979.  We  quote  from  this  last  authority:  ^The  notice 
need  not  state  who  is  the  holder  of  the  bill  or  note,  nor  at 
whose  request  it  is  given.'' 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

NsooTiABLs  IwsrauMMTs — Plaos  ov  Pbissstmhit. — As  to  Hie  piMS 
^  pareBentmwit  of  nagotiabla  initminents  for  payniMit^  lae  note  to  OtUpin  t. 
Bard,  IS  Am.  Dea  643^  644;  note  to  Berg  t.  Abbott^  24  Am.  Bop.  100,  16L 
A  prominory  note  or  bill  of  exchange  is  not  orerdae  nntil  the  tiiree  days  of 
grace  hare  expired:  OoodpatUr  t.  Vori9,  8  Iowa,  834;  74  Am.  Deo.  818;  JTof^ 
rimm  t.  BaU^,  6  Ohio  St  IS;  64  Am.  Deo.  632. 

Nbgotiablb  iMSTBUMSins — DxmiTnoir  and  Obisot  ov  Paonsn  See 
note  to  Ihipri  t.  Rkkard,  48  Am.  Deo.  216-224^  wherein  ia  diaooMod  the 
queetion  of  presentment  and  demand.  As  to  what  ahonld  oonstitnte  notice 
of  dishonor,  see  note  to  Oromer  T.  PkM,  26  Am.  Bep.  60S-508.  As  to  the 
eerrioe  of  notice  of  diahonor  of  notes  and  hill%  see  note  to  RcmMom  ▼•  JTodk 
88  Am.  Deo.  607-616. 
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KomoB  vt  VuKJOAmfK,  whxh  SumaiBMT.  —  Notioe  by  pnblicatioa  Is  suf- 
ficient, where  the  proof  shows  that  three  fall  weeks  of  publication  ez« 
pirod  more  than  thirty  days  before  the  first  day  of  the  term  at  which 
the  non-resident  defendant  was  notified  to  appear. 

Hmio  FRO  Tunc  Emtbt  ov  Ordkb  fob  Pubuoation  mat  bb  Madb  wbbh. 
—  A  mmc  pro  tune  entry  of  the  order  for  publication  of  notice  may  be 
properly  made  at  any  time  before  final  judgment  is  entered. 

BquiTABLB  Tbmdbb,  whbb  iroT  Rbquibbd  in  Son  to  Rbbbue.  —  While  the 
general  role  is  that  the  plaintiff  in  a  snit  to  redeem  real  property  most 
make  an  equitable  tender  of  the  amount  dne  the  senior  lien-holder,  if  it 
appears  that  the  lien-holder  has  money  in  his  hands  exceeding  the 
amount  of  his  lien,  which  he  is  equitably  bound  to  apply  to  the  die- 
ihaige  of  his  claim,  such  tender  is  not  required. 
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OoMPLAon  D018  HOT  Sbdw  Cauvs  ov  Achoh  AOAnrar  Sksbzit  Who  Maimi 
8ai«i  whih.  —  A  oomplaint  which  leeki  to  redeem  from  a  aale  affinu 
the  eele,  and  there  oaa  therefore  be  no  oanae  of  action  against  the 
eheriflf  who  made  the  eele,  even  though  be  did  not  make  a  tme  retnm. 

If OBTGAOU  IH  POiSHSIOill  OAVSOT  ICMHAIimiHI  BlOBV  TO  BBDXIIf  ST  MaX« 

IKO  IicPBOTKiaKi&  He  may  make  repair^  but  he  .eaonet  make  im* 
proTementi,  at  the  expense  of  redemptioners. 
Factobt  and  m  Equipmbhtb  mat  bi  PxBaoirAL  Pbofkbtt  whbh.  —  ▲ 
faotory  with  its  equipments^  tiiouj^  it  is  sffized  to  the  soil,  may  haTe 
impressed  vpon  it  the  character  of  personal  property  by  the  acts  and 
conduct  of  parties  desling  with  it  as  mortgageee  and  owners^  and  tiua 
character,  when  once  impressed  upon  it^  will  be  ratuned,  unices  by  dc* 
cree  it  is  transformed  into  real  property. 

ItaOBBB  Of  FOBBGLOOITBa  WmOH  DOSi  HOT  ASJUDIOAIS  OVOH  CkABAOTBB 

or  Pbopbrtt  which  is  ordered  eotd  to  satisfy  the  mortgage  does  no* 
estop  the  eenior  lien*holder  to  treat  the  property  as  personalty. 

Ekkbdt  or  JuNiOB  MoRTOAOSB  WHEBB  Shbbitv  Sbllb  Rbautt  ab  Pbbboh. 
ALTT.  —  If  a  sheriff  at  a  foreclosure  sale  sells  as  personal  property  that 
which  is  in  fact  real  property,  the  remedy  of  a  junior  mortgsgee  is  to 
attsok  the  sole  itself  as  iuTslid,  and  not  by  a  suit  to  redeem. 

IvDOMBHT  Cbbditob  oahhot  Hbdbbk  iBoiH  BBi  OwH  Salb.  —A  Judgment 
creditor  is  not  entitled,  under  the  statute^  to  redeem  from  a  sale  made 
to  satisfy  a  judgment  entered  in  his  own  faror  as  weU  as  in  iavor  d 
other  lien-holders. 

Suit  to  redeem.    The  opinion  states  the  case. 

7.  /•  Kane  and  T.  P.  DavU^  for  the  appellants. 

L.  Wallace^  Jr^  and  £•  OrcAam^  for  the  appellesu 

Bluott,  J.  It  is  alleged  in  the  oomplaint  of  the  appel* 
lee  that  in  suits  brought  by  Benjamin  F.  Horn  and  James 
B.  Carson  against  Bber  Teter  and  Oeorge  Teter  the  ap- 
pellee recovered  judgment  for  $5,080,  and  that  a  deoree  was 
entered  foreclosing  a  mortgage  executed  by  the  Teters  to 
the  appellee  on  four  acres  of  land,  with  its  appurtenances; 
that  on  the  land  was  a  barrel-heading  factorji  comprising 
buildings,  engineSi  and  machinery.  It  is  also  alleged  that 
Horn  recovered  a  judgment  for  ten  thousand  dollars,  and  ob- 
tained a  decree  of  foreclosure;  that  a  copy  of  this  decree  was 
issued  to  the  sheriff,  who  advertised  the  property  far  sale;  that 
he  sold  the  property  to  Horn  for  two  thousand  dollars,  which 
was  less  than  one  fifth  of  its  value,  and  that  the  sheriff  subse- 
quently made  a  return,  wherein  he  stated  that  Horn  purchased 
the  land  and  buildings  without  the  heading  factory  or  appur- 
tenanoes,  whereas  he  did  in  fact  purchase  the  land  with  it« 
appurtenances.  It  is  further  alleged  that  the  appellee  gave 
notice  at  the  time  of  the  sale  that  it  would  contest  the  right  of 
any  one  to  hold  the  property  purchased  at  the  sale  as  person- 
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ally;  that  the  Tetars  are  inflolvent,  and  that  appellee's  judg- 
ment can  only  ba  collected  from  the  property  sold  to  Horn; 
that  Horn  threatens  to  remove  the  property  from  the  state,  and 
will  remove  it  unless  enjoined;  that  he  has  been  in  possession 
of  the  property  since  1885|  and  that  the  rental  value  of  the 
property  was  from  two  thousand  to  four  thousand  dollars  per 
annum;  that  he  has  given  no  credit  for  rent,  and  that  he  has 
removed  from  the  state,  and  converted  to  his  own  use  prop- 
erty of  the  value  of  twelve  thousand  dollars. 

Horn  entered  a  f  pedal  appearance,  and  moved  to  quash  the 
notice  given  him  by  publication  as  a  non-resident  The  con- 
tention that  the  notice  was  not  published  for  the  time  required 
must  iaoL  The  proof  of  publication  shows  that  three  full 
weeks  of  publication  expired  more  than  thirty  days  before  the 
first  day  of  the  term  at  which  he  was  notified  to  appear,  and 
this  was  snfficient,  aa  more  than  fifty-one  days  elapsed  between 
the  first  publication  and  the  first  day  of  the  term:  Sill  v. 
Presdey,  96  Ind.  447. 

It  was  proper  to  make  a  nunc  pro  iwM  entry  of  the  order  for 
publication.  No  final  judgment  had  been  entered  at  the  time 
the  motion  to  quash  was  interposed,  so  that  the  case  was  still 
pending  when  the  order  was  entered.  The  proceedings  were 
therefore  in  finri  at  the  time  the  nunc  pro  twne  entry  was 
made,  and  hence  it  was  clearly  within  the  power  of  the  court 
to  make  its  record  speak  the  truth.  The  rule  which  applies 
in  eases  where  the  action  has  been  fully  terminated  by  a  final 
judgment  is  not  relevant  to  such  a  case  as  this. 

The  complaint  is  in  the  nature  of  a  bill  to  redeem  real  prop- 
erty, and  the  general  rale  in  such  cases  is,  that  the  plaintiff 
must  make  an  equitable  tender  of  the  amount  due  the  senior 
lien-holden  JVMit  v.  Hanvtayy  87  Ind.  400;  Kemp  v.  Mitchell^ 
86  Ind.  249.  But  while  the  general  rule  is  that  an  equitable 
tender  must  be  made  by  offering  to  pay  what  may  be  found 
due  upon  an  aceountingi  yet  there  are  exceptions  to  that  rule* 
One  of  these  exceptions  exists  where  it  appears  that  the  lien- 
holder  has  money  in  his  hands  exceeding  the  amount  of  bis 
lien  which  he  is  equitably  bound  to  apply  to  the  discbarge  of 
his  claim:  2  Jones  on  Mortgages,  sea  1096.  The  principle 
which  underlies  the  rule  requiring  an  equitable  tender  is, 
^  that  he  who  asks  equity  must  do  equity."  This  is  the  rea- 
son for  the  rule,  and  where  the  reason  fails,  so  also  does  the 
rule  iteelfl  Beyond  doubt  the  reason  fails  where  the  senior 
lien-holder  has  money  in  bis  hands  which  it  is  his  duty  to 
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apply  to  the  payment  of  bis  lieoi  and  which  exceeds  the 
amount  of  his  claim.  As  the  complaint  in  this  case  shows  that 
the  senior  lien-heldor  had  money  in  his  hands  which  it  was 
his  duty  to  apply  to  the  payment  of  his  lien,  the  case  fiallsi 
not  within  the  general  rule, — for  that  fiailSy — but  falls  within 
the  exception.  We  must  therefore  hold  that  as  the  allega- 
tions of  the  complaint  are  confessed  by  the  demurreri  the  fail* 
ure  to  make  an  equitable  tender  is  excused  by  the  facte  pleaded. 
In  asserting  this  conclusion  we  do  not  inquire  whether  Horn 
was  chargeable  with  the  rents  receiyed  by  him,  for,  leaving  the 
amount  of  the  rent  out  of  consideration,  it  still  appears  that 
he  had  twelve  thousand  dollars  in  his  hands;  hence  wo  need 
not,  and  we  do  not,  examine  the  question  of  the  relevancy  of 
the  doctrine  declared  in  the  cases  of  Oavin  v*  Orajfdcn^  41  Ind. 
669;  Elwood  v.  Beymer^  100  Ind.  604. 

We  do  not  at  this  point  decide  whether  the  appellee  has 
any  right  to  redeem,  but  pass  that  question,  tot  the  reason  that 
it  is  fully  presented  in  the  special  finding. 

We  are  unable  to  discover  any  theory  upon  which  it  can  be 
held  that  a  cause  of  action  is  stated  against  Hawkins.  He 
was,  it  is  true,  the  sheriff  who  made  the  sale;  but  as  the  com- 
plaint seeks  to  redeem,  it  affirms  the  sale,  and  as  it  does  this, 
there  can  be  no  cause  of  action  against  the  officer  who  made 
the  sale,  even  if  it  be  conceded  that  he  did  not  make  a  true 
return.  It  has  been  again  and  again  decided  that  a  com- 
plaint must  proceed  on  a  definite  theory,  and  be  good  on  that 
theory:  Meseall  v.  TuUy^  91  Ind.  96;  Pint  Nat.  Bank  v.  JBoot, 
107  Ind.  224;  Louiaville  etc.  IPy  Co.  v.  Thomp%(m,  107  Ind.  442; 
67  Am.  Rep.  120;  Rohm  v.  Ddgy  121  Ind.  288.  The  only 
theory  upon  which  this  complaint  can  be  good,  if,  indeed,  it 
can  possibly  be  good  on  any,  is,  that  it  shows  a  right  to  redeem 
from  a  sale  made  by  a  sheriff,  and  upon  that  theory  it  is  le- 
gally impossible  that  it  can  be  good  against  the  officer  by 
whom  the  sale  was  made.  The  demurrer  filed  by  Hawkins 
must  be  sustained. 

The  second  paragraph  of  the  answer  of  the  appellant  Horn  is 
a  partial  one,  and  is  addressed  to  so  much  of  the  complaint  as 
charges  him  with  the  rent  of  the  property  of  which  he  was  in 
possession  prior  to  the  sheriff's  sale.  This  answer  alleges  that 
the  appellant  made  permanent  improvements  of  the  value  of 
fifteen  hundred  dollars,  for  which  be  asks  credit. 

Upon  the  assumption  which  we  provisionally  make,  that  the 
complaint  was  good,  the  answer  was  clearly  bad.    A  mort* 
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gmgee  In  po88e08l<m  cannot  embarrass  the  right  to  redeem  by 
making  improvements.  He  may  make  repairs,  but  be  can- 
not make  improvements,  at  the  expense  of  redemptioners: 
jrObr  T.  GWry,  124  Ind.  48. 

The  special  finding  states  the  fitcts  substantially  as  follows: 
On  the  7th  of  May,  1886,  Eber  Teter  and  George  Teter  were 
the  owners,  as  partners,  of  foar  acres  of  land.  Situated  on 
this  land,  and  attached  to  it,  were  a  heading  factory  and  ap- 
purtenances. On  the  day  named,  a  suit  was  pending  in  the 
Hamilton  circuit  court,  wherein  James  R.  Carson  and  Ben* 
jamin  F.  Horn  were  plaintiffs,  and  the  Teters,  the  appellee, 
and  others  were  defendants,  and  in  that  suit  a  decree  of  fore- 
eloBure  was  rendered,  in  which  judgments  were  embodied* 
Carson  recovered  12,985.80,  Horn  $10,889.20,  and  the  appel- 
lee 15,088.63.  In  June,  1888,  and  prior  to  that  time,  the  Te- 
ters were  partners,  doing  business  under  the  name  of  Teter 
and  Brother;  their  business  was  that  of  manufacturing  bar> 
rel  headings,  and  they  were  the  owners  of  a  factory  properly 
equipped  for  that  business.  The  land  on  which  the  factory 
was  situated  was  purchased  by  the  firm  of  Teter  and  Brother, 
but  the  title  was  taken  in  the  name  of  George  Teter,  trustee. 
On  the  twenty-ninth  day  of  June,  1883,  Teter  and  Brother 
executed  a  chattel  mortgage  to  James  R.  Carson  on  the  parU 
nership  property,  in  which  the  property  was  designated  ^  as 
the  following  personal  property:  One  slack-barrel  heading 
factory,  consisting  of  boiler,  engine,  two  planers,  two  jointers, 
two  beading-turners,  four  saw  rigs,  two  thousand  feet  of  inch 
gas-pipes  and  connections,  and  all  other  property  or  incidents 
connected  therewith,  including  pulleys,  belts,  tanks,  etc.,  now 
located  on  part  of  lot  numbered  2  of  Coles  and  Jones's  ad- 
dition to  the  town  of  Cicero,  Hamilton  County,  Indiana." 
This  chattel  mortgage  was  executed  to  secure  and  indemnify 
the  mortgagee  against  loss  as  surety  upon  a  promissory  note 
executed  by  Teter  and  Brother  for  five  thousand  dollars,  and 
it  was  provided  in  the  mortgage  that  the  mortgagors  might 
remove  the  heading  factory  to  the  four  acres  of  ground  situ- 
ated in  the  town  of  Sheridan.  This  mortgage  was  duly  re- 
corded. During  the  latter  part  of  the  summer  of  1883,  the 
factory  and  appurtenances  were  removed  to  Sheridan  and  at- 
tached to  the  four-acre  tract  of  land.  Before  the  removal  of 
the  factory  to  Sheridan,  Teter  and  Brother  became  indebted 
to  Horn  in  the  sum  of  five  thousand  dollars,  and  to  secure 
this  indebtedness,  and  also  to  secure  advances  that  might  sub- 
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sequently  be  made  hj  Horn,  the  Arm  ef  Teter  and  Brother, 
and  the  truBtee,  Qeorge  Teteri  executed  to  him,  on  the  twenty- 
foarth  day  of  October,  1888^  a  mortgage  on  the  property  in 
Sheridan*  This  mortgage,  after  describing  the  land,  recited 
that,  ^  And  this  sale  includes  all  machinery,  pipes,  and  ap- 
purtenances connected  therewith  on  said  real  estate.''  It  was 
also  declared  in  the  mortgage  that  it  was  subject  to  the  mort- 
gage of  James  R.  Carson.  The  mortgage  to  Horn  was  recorded 
on  the  twenty-fifth  day  of  October,  1888. 

On  the  twentieth  day  of  Noyember,  1883,  Teter  and  Brother 
and  their  trustee  executed  a  conveyance  to  Carson,  in  terms, 
granting  all  the  property  to  him,  but  which,  by  agreement, 
was  in  fact  a  mortgage  to  secure  his  claim.  On  the  seven- 
teenth day  of  August,  1884,  Teter  and  Brother  were  indebted 
to  Horn  in  the  sum  of  19,720.58,  to  Carson  in  the  sum  of 
$2,500,  and  to  Smith  and  Bodeman  in  the  sum  of  ll,20a  On 
that  day  these  parties  agreed  that  Horn  should  have  a  first 
lien  for  his  claim  on  the  land,  that  the  lien  of  Carson  and 
Horn  should  be  of  the  same  rank  upon  the  factory  and  ap- 
purtenances, and  that  Horn  and  Smith  and  Rodeman  should 
take  possession  and  operate  the  fiictory,  Uiat  they  should  pay 
the  expense  of  the  business,  and  out  of  the  net  earnings  pay 
one  half  to  Horn,  one  fourth  to  Carson,  and  the  remaining  one 
fourth  to  Smith  and  Rodeman.  This  agreement  was  recorded 
on  the  eighteenth  day  of  August,  1884.  On  the  twenty-eighth 
day  of  November,  1884,  Teter  and  Brother  executed  to  the 
appellee  a  mortgage  on  the  property  in  Sheridan  to  secure  an 
indebtedness  of  four  thousand  nine  hundred  dollars,  and  this 
mortgage  was  seasonably  recorded*  On  that  day  the  appellee 
entered  into  an  agreement  with  the  other  interested  parties 
similar  to  that  entered  into  between  the  mortgagors  and 
their  creditors  on  the  17th  of  August,  in  so  far  as  concerned 
the  operation  of  the  factory  and  the  division  of  profits,  but 
stipulating  that  Smith  and  Rodeman  should  operate  the  mill 
and  conduct  the  business.  The  factory  was  operated  by 
Smith  and  Rodeman  until  October,  1885,  but  no  profits  were 
realized.  In  that  month  Horn,  with  the  consent  of  the  intei^ 
ested  parties  other  than  the  appellee,  took  possession  of  the 
property.  The  use  of  the  property  during  the  time  Horn  held 
possession  was  of  the  value  of  one  thousand  dollars.  In  Hay, 
1886,  a  decree  was  rendered  upon  the  several  mortgages  and 
agreements  in  a  suit  wherein  the  mortgagors  and  all  of  the 
mortgagees  were  parties.     The  mortgages  and  agreements 


Oet  1890.]    Horn  it.  Indtanapolis  National  Bank.        S87 

^were,**  as  the  epeeial  finding  ezpresseB  it,  **  adjusted  and 
merged  in  said  jndgment  and  deoree,  saye  and  except  the 
queatioii  tt  the  use  and  possession,  and  the  question  of  re* 
pairs  made  by  Horn  after  October  20th,  1885,"  which  matters 
were  left  by  the  court  for  ftiture  consideration.  The  decree 
vtatea  the  amount  which  each  of  the  lien-holders  was  entitled 
to  reoQffer,  and  adjudges  a  recoyery.  It  also  fixes  the  order  of 
]niority,  directs  a  sale,  and  prondes  the  method  of  distribut- 
ing the  ayails  of  the  sale.  The  clerk  issued  a  certified  copy 
€i  the  decree  to  the  sheriff;  he  advertised  the  property  for 
•ale,  describing  in  the  notice  the  land  by  metes  and  bounds, 
and  adding  to  such  description  the  following:  ''Including  the 
heading  fMstory  and  all  appurtenances  connected  therewith; 
also  the  buildings  thereon  situate,  together  with  airmachinery, 
located  at  Sheridan,  Indiana,  formerly  known  as  the  Teters's 
Heading  Factory.''  The  appellee  gaTS  notice  to  Horn  and 
to  the  sheriff  that  the  property  should  not  be  sold  separately, 
and  directed  that  it  should  all  be  sold  as  real  estate. '  On  the 
third  day  of  July,  1886,  the  sale  was  made.  In  making  the 
sale  the  sheriff  sold  the  land  separately  to  Horn,  who  bid  for 
H  two  thousand  dollars,  and  the  heading  factory  and  equip- 
ments he  also  sold  to  Horn  for  the  sum  of  four  thousand  dol« 
lars,  that  being  the  amount  bid  by  him.  Horn  has  removed 
part  of  the  machinery  from  the  state,  and  the  part  so  removed 
is  of  the  value  of  nine  thousand  dollars.  The.Teters  are  in- 
solvent, and  unless  the  appellee  can  make  its  claim  out  of  the 
property  it  will  be  lost  The  court  stated  as  conclusions  of 
law,  — ''I.  That  the  law  is  with  the  plaintiff;  !2.  That  the 
plaintiff  ought  to  have  judgment  against  Benjamin  F.  Horn 
and  Bliha  Hawkins  for  one  half  of  the  value  of  the  property." 
It  cannot  be  successfuly  denied  that  the  factory  and  its 
equipments  were  treated  by  all  the  interested  parties  as  per- 
•onal  property  long  prior  to  the  time  the  appellee's  mortgage 
was  executed.  It  was  so  characterised  in  the  chattel  mort- 
gage to  Carson,  in  which  the  right  to  remove  it  from  the  town 
of  (JScero  to  Sheridan  was  provided  for,  and  so  it  was  treated 
fai  the  agreements  made  between  the  jmrties  prior  in  equity 
and  in  time  to  the  appellee.  The  agreement  between  the  ap- 
pellee and  the  senior  lien^holders  recognises  the  validity  of 
the  former  agreements  and  mortgages,  so  that  the  parties 
by  their  own  acts  had  impressed  upon  the  factory  and  its 
equipments  the  charaetor  of  personal  property:  F&rd  v.  Cohh^ 
20  N.  Y.  844.    It  was  entirely  competent  for  them  to  do  thiS| 
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Cor  a  Iketory  and  iti  aqtiipmentty  or  a  mill  and  iti  maohinerj, 
may  he  personal  propertj  alihongh  [it  ia  affixed  to  the  soil: 
Malott  T.  Price,  109  Ind.  22;  Bogen  ▼•  Coa,  96  Ind.  167;  49 
Am.  Rep.  162;  and  oasee  eited.  Whether  property  is  real  or 
personal  is,  as  the  modem  deoisions  unite  in  deolaringi  in  a 
peat  measnre  a  question  of  intention:  StMM  ▼•  Eatt  Can^ 
bridge  ele.  Savinge  Bani  Co.,  182  Mass.  447;  42  Am.  Rep.  446, 
and  the  authorities  in  the  note  to  page  447.  In  this  instance 
the  intention  to  fix  upon  the  heading  foctory  and  its  equip* 
ments  the  oharaoter  of  personalty  had  been  fully  and  un- 
equivocally manifested,  and  notice  lawfully  giyen  before  the 
appellee  acquired  any  rights  ^in  the  property.  We  afe  not 
therefore  dealing  with  a  case  where  a  purchase  is  made,  or  a 
mortgage  aoceptedi  where  there  is  no  notice  of  the  character 
of  the  property,  and  appearances  indicate  that  it  is  part  of 
the  realty.  We  make  no  inquiry  as  to  what  rights  a  mortga- 
gee acquires  where  his  lien  is  taken  upon  the  faith  that  the  ' 
property  is  land,  and  there  is  neither  actual  nor  constructive 
notice  that  the  parties  have  by  their  conduct  impressed  upon 
the  property  a  different  character. 

As  the  &ctory  and  its  equipments  were  originally  personal 
property,  that  character  they  retained,  unless  it  be  true  that 
the  decree  in  the  foreclosure  suit  transformed? it  into  property 
of  another  kind.  The  case  is,  so  £Bur  as  concerns  this  point, 
controlled  by  the  decree.  If  the  decree  does,  as  appellee's 
counsel  contend,  adjudge  that  the  property  is  raal  and  not 
personal,  the  appellants  are  estopped  to  treat  it  as  personalty. 
There  is  no  direct  adjudication  upon  this  question,  for  there 
is  no  express  decretal  order  that  the  mill  and  its  equipments 
are  either  raal  or  personal  property,  nor  does  it  appear  that 
the  pleadings  directly  presented  that  question  for  dedBi0ii. 
Bo  far  as  we  can  judge  from  the  special  findings,  the  parties 
simply  sued  to  foreclose  their  respective  liens,  and  the  only 
questions  which  necessarily  arise  on  pleadings  demanding  a 
foreclosure  are  as  to  the  right  to  a  foreclosure,  the  priority  of 
equities,  and  the  distribution  of  the  proceeds.  It  would  no 
doubt  have  been  within  the  power  of  the  court  to  a^udiiuita 
upon  the  question  of  the  character  of  the  property  as  a&  in- 
cident of  the  suit,  had  that  question  been  directly  made;  bat 
the  question  was  not  directly  made,  and  there  is  no  express 
adjudication.  We  must  therefore  ascertain  whether  there  ia 
such  an  inferential  or  indirect  decision  of  the  question  of  the 
character  of  the  property  as  concludes  the  parties.    The  ap> 
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pellee's  oonnsel  aasert  fhat  the  material  part  of  the  decree  is 
this:  ^  It  is  therefore  consideredi  ordered,  and  adjudged  by  the 
court  that  the  plaintiff  Benjamin  F.  Horn  recover  the  sum 
of  110,889,  and  that  the  plaintiff  James  R«  Carson  recover 
the  sum  of  $2,935.80,  and  also  that  there  is  due  said  Smith 
And  Rodeman  $1,820,  and  that  said  Indianapolis  National 
Bank  recover  the  sum  of  $5,088.18.  It  is  further  adjudged 
and  decreed  by  the  said  court  that  said  mortgage  set  out  in 
the  complaint  in  favor  of  said  plaintiffs,  and  also  the  mort- 
gage in  the  cross-complaint  in  favor  of  said  bank,  should  be 
foreclosed,  and  that  the  equity  of  redemption  of  said  defend- 
ants, and  each  of  them,  in  and  to  said  property,  and  all  other 
persons  claiming  through  and  under  them,  or  either  of  them, 
in  and  to  said  property  be  and  the  same  is  hereby  barred  and 
forever  foreclosed.  And  it  is  further  ordered  and  adjudged 
by  said  court  that  said  property,  or  so  much  thereof  as  may 
be  necessary  for  that  purpose,  shall  be  sold  by  the  sheriff  of 
said  county  of  Hamilton  as  other  property  is  sold  on  execu- 
tion issued  upon  judgment  at  law,  after  duly  advertising  the 
same.'' 

This  decretal  order  does  not  direct  that  the  property  shall 
be  sold  as  land  or  real  property,  but  it  simply  directs  that 
it  shall  be  sold  as  property,  so  that  it  cannot  be  in- 
ferred firom  the  description  of  the  thing  directed  to  be  sold 
whether  it  is  that  species  of  property  within  the  class  de- 
nominated chattels,  or  within  the  class  denominated  lands, 
for  the  generic  term  employed  includes  both  species.  The 
order  does,  it  is  true,  bar  the  equities  of  the  parties,  but  such 
an  order  would  be  appropriate  if  only  personal  property  were 
involved;  here,  however,  both  classes  of  property  were  involved^ 
for  at  the  time  the  decree  was  entered  the  factory  and  ma- 
chinery were  undoubtedly  personal  property.  For  this  reason 
It  cannot  be  justly  said  that  the  provision  barring  the  equity 
of  redemption  is  conclusive  as  to  the  character  of  the  property 
ordered  to  be  sold.  We  cannot  hold  that  there  is  such  an 
adjudication  as  concludes  the  parties  from  showing  the  truth, 
for  the  general  rule  is,  that  decrees  relied  upon  as  creating  an 
estoppel  are  to  be  con3tnied  with  strictness;  and  certainly  this 
general  role  should  apply  here,  for  the  equities  are  strongly 
with  the  senior  lien-holder,  and  prior  to  the  decree  the  fitctory 
and  its  equipments  were  certainly  treated  as  personal  prop- 
erty. It  oughti  in  good  conscience,  to  apply,  because  a  sworn 
officer  gave  a  construction  to  the  decree  and  insisted  upon 
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■eUing  the  Ikctory  and  equipments  aa  personal  pioperty,  and 
the  eenior  mortgagee  eould  not  do  otherwiae  than  buy  at  the 
Bale  without  suffering  delay,  and  probably  serious  loss*  If 
the  appellee  was  not  satisfied  with  the  construction  of  the  de- 
cree given  by  the  sheriff,  it  ought  to  have  applied  to  the  court 
for  relief,  and  not  have  delayed  until  the  senior  Hen-holder 
had  purchased  and  taken  possession  of  the  property. 

It  is  diflScult  to  perceive  how  it  can  be  possible  for  the  ap- 
pellee to  aflSrm  the  sale  by  offering  to  redeem,  and  yet  insist 
upon  its  invalidity;  but  this  the  appellee  does  by  insisting  that 
the  property  sold  as  personal  property  is  in  fiict  real  estate. 
If  it  be  true  that  the  factory  and  equipments  were  real  estate, 
then  the  sheriff  did  wrong  in  selling  them  as  personal  prop- 
erty, and  the  sale  might  have  been  avoided;  but  this  is  not 
what  the  appellee  seeks  to  do,  for  it  asserts  that  the  sale  is 
valid  by  offering  to  redeem.  In  affirming  the  validity  oi 
the  sale  it  made  an  election,  and  made  one  that  necessarily 
affirms  the  sale;  and  thus  affirming  the  validity  of  the  sale, 
the.  appellee  cannot  be  heard  to  aver  that  Horn  did  not  buy 
the  mill  and  its  equipments  as  personal  property.  He  could 
not,  indeed,  have  bought  them  as  anything  else,  for  they  were 
advertised  and  sold  as  personal  property.  If  they  are  per- 
sonal property  there  can,  of  course,  be  no  redemption.  If  the 
sale  was  invalid,  the  appellee's  remedy  was  by  an  attack  upon 
the  sale  itself,  and  not  by  a  suit  to  redeem:  Jones  v.  Koiomo^ 
etc,  Asb\  77  Ind.  $40. 

The  appellee's  equity  of  redemption  was  barred  by  the  de* 
cree,  and  the  only  claim  It  can  with  plausibility  assert  is, 
that  it  has  a  right  to  redeem  under  the  statute.  The  only 
right  it  has  to  redeem,  if  it  has  any  at  all,  is  under  the  stat- 
ute, for  its  general  equity  of  redemption  is  cut  off  by  the 
decree:  Eiceman  v.  Finch j  79  Ind.  511;  Duke  v.  Beeaony  79 
Ind.  24.  If  the  appellee  has  a  right  to  redeem  under  the 
statute  now  in  force,  it  must  be  for  the  reason  that  it  belongs 
to  the  class  of  persons  to  whom  the  statute  grants  the  priv- 
ilege of  redeeming,  for  the  right  is  purely  a  statutory  one, 
and  can  only  be  exercised  by  the  persons  upon  whom  the 
statute  confers  it  The  law  as  it  now  stands  is  clearly  laid 
down  in  the  well-reasoned  case  of  Hervey  v.  Kreett  116  Ind. 
268.  The  rule  there  declared  is,  that  a  judgment  creditor 
cannot  redeem  from  his  own  sale.  It  is  there  shown  that 
the  decision  in  Oreene  v.  Doane^  67  Ind.  186,  was  of  doubtful 
soundness  under  former  statutes,  and  that  it  is  entirely  with- 
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oQt  force  under  the  present  ones.  We  mast  therefore  accept 
as  the  settled  law  of  this  state  the  rule  that  a  judgment 
creditor  cannot  redeem  from  his  own  sale. 

If  the  sale  from  which  the  appellee  seeks  to  redeem  was 
made  to  satisfy  its  judgment^  it  has  no  statutory  right  to  re- 
deem, so  that  the  pirotal  question  is,  whether  the  sale  was 
made  on  its  own  judgment.  It  will  aid  us  in  our  investigsr 
tion  to  ascertain  the  reason  for  the  rule  prohibiting  a  judg* 
ment  creditor  from  redeeming  from  a  sale  made  to  satisfy  a 
judgment  in  his  own  favor.  The  policy  of  the  law  is  to  mak# 
Ibe  property  bring  its  friU  value,  and  to  discourage  persons 
from  bidding  less  than  the  fair  value  of  the  property.  It  if 
also  the  intention  of  the  law  to  do  justice  to  interested  parties^ 
by  securing  the  fair  value  of  the  property  at  one  sale,  and  thus 
prevent  the  annoyance  and  expense  of  numerous  sales;  and 
numerous  sales  may  follow  where  there  are  many  successive 
redemptions.  The  law  was  not  intended  to  enable  a  creditor 
to  offer  only  part  of  the  fair  value  of  the  property,  and  take 
the  chance  of  a  redemption;  neither  was  it  intended  that  the 
creditor  should  permit  oth^s  to  bid  much  less  than  the  value 
of  the  property,  and  subsequently  redeem  from  the  sale.  Nor 
was  it  intended  that  bidders  should  be  discouraged  by  the  ud* 
certainty  of  acquiring  title,  and  the  probability  that  the  owner 
of  the  judgment  which  the  property  was  sold  to  satisfy  might 
come  in  and  redeem.  These  are  strong  reasons  supporting 
the  conclusion  that  a  judgment  creditor  should  not  be  permit* 
ted  to  redeem  from  a  sale  made  to  satisfy  his  own  judgment, 
and  the  conclusion  is  supported  by  authority.  In  Hervey  v. 
iTnwe,  116  Ind.  268,  it  was  said:  ''  While  the  courts  favor  and 
give  a  liberal  construction  to  redemption  laws  in  the  interest 
of  the  debtor  and  others  who  are  concerned  that  the  debtor's 
property  shall  go  towards  the  payment  of  his  debts  to  the  full 
extent  of  its  value,  and  to  whom  the  right  of  redemption  may 
be  their  only  means  of  protection,  it  never  could  have  been 
intended  that  redemption  should  afford  a  rapacious  creditor 
the  means  of  speculating  out  of  the  property  and  upon  the 
necessities  of  his  debtor.''  The  conclusion  is  supported  by  the 
long  line  of  cases  which  hold  that  where  a  sale  is  made  to  sat- 
isfy two  judgments,  there  can  be  no  redemption,  although  both 
may  not  be  satisfied:  Simpson  v.  Castk^  52  Cal.  644;  Black  v. 
Oeriehten^  68  Cal.  86;  People  v.  Boston,  2  Wend.  298;  Ex  patU 
Lawrenest  4  Cow.  417;  16  Am.  Dec.  886;  Jackson  v.  Bowen^  7 
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Cow.  13;  People  v.  Fleming,  2  N.  Y.  484;  Russell  v.  AUen,  10 
Paige,  249;  Clayton  y.  Ellis,  50  Iowa,  690. 

The  appellee  is  clearly  within  the  reason  of  the  rule,  and 
it  is  within  the  letter,  for  the  judgment  was  entered  in  its 
favor  as  well  as  in  favor  of  the  other  lien-holders.  There  was 
one  decree,  and  it  was  the  decree  of  all  the  lien-holders.  The 
decree  authorized  one  sale,  and  it  was  the  sale  of  all  the  judg- 
ment creditors.  If  the  property  had  sold  for  enough  to  satisfy 
the  judgment  of  the  appellee,  in  whole  or  in  part,  it  could  not 
be  doubted  that  the  sale  was  on  its  own  judgment;  and  the 
fact  that  it  did  not  sell  for  enough  to  satisfy  its  judgment  does 
not  change  the  principle  which  governs  the  case.  The  decree 
directed  the  property  to  be  sold  to  pay  all  of  the  liens,  and 
made  provision  for  distribution  to  the  appellee,  and  all  other 
lien-holders,  so  that  there  could  only  be  one  sale. 

Analogous  cases  in  our  reports  prove  that  there  was  but  one 
judgment  and  one  sale.  In  Harrison  v.  Stipp,  8  Blackf.  455, 
it  was  held  that  where  the  sheriff  had  several  executions  in 
his  hands,  and  the  property  was  not  susceptible  of  division, 
there  must  be  but  one  sale,  and  this  case  has  often  been  fol- 
lowed  and  approved.  The  decision  in  the  case  of  Steamboat 
Rover  v.  Stiles^  6  Blackf.  483,  is,  that  where  liens  are  filed 
against  a  steamboat,  there  can  be  only  one  judgment  and  one 
sale.  It  is  true  that  the  decision  referred  to  is  modified  in 
some  respects  by  the  case  of  Rose  v.  McDonald,  23  Ind.  157, 
but  it  is  not  modified  upon  the  point  to  which  it  is  here  cited. 

In  the  case  of  Shirk  v.  Wilson,  18  Ind.  129,  it  was  held  that 
where  several  claims  are  filed  in  attachment  proceedings  there 
can  be  only  one  sale,  although  some  of  the  judgments  were 
collectible  without  relief  from  appraisement  laws,  and  others 
were  subject  to  these  laws.  Davis  v.  Langsdale,  41  Ind.  399, 
is  not  in  conflict  with  the  cases  to  which  we  have  referred, 
for  in  that  case  the  peculiar  provisions  of  the  decree  prevented 
a  sale  on  the  junior  mortgagee's  claim  until  after  the  claim  of 
the  senior  mortgagee  should  be  satisfied:  Langsdale  v.  Mills^ 
82  Ind.  380.  Decisions  of  other  courts  come  nearer  the  pre- 
cise case  before  us,  and  are  indeed  decisive  of  the  principle 
which  rules  the  case.  In  the  case  of  MeCuUough  v.  Rose,  4 
Brad.  (App.)  149,  it  was  held  that  where  there  was  an  inter- 
pleader filed  in  a  suit  to  foreclose  a  mechanic's  lien,  the  de« 
cree  was  the  decree  of  all,  and  that  none  of  the  parties  to  it, 
in  the  character  of  creditors,  could  redeem  from  the  sale.. 
The  case  of  Todd  v.  Davey^  60  Iowa,  532,  declares  that  a 
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mortgagee  cannot  redeem  from  a  sale  made  upon  a  decree  in 
his  favor,  and  cites  the  cases  of  Clayton  y.  EUiSy  60  Iowa,  590; 
Blahe  v.  Blacky  56  Iowa,  252;  Poweshiek  County  v.  Denniionf 
86  Iowa,  244;  14  Am.  Rep.  521;  and  Eseher  y.  8immon$^  54 
Iowa,  269. 

The  opinion  in  the  case  of  Lauriat  t.  SiratUmj  6  Saw.  889, 
is  a  strong  one,  and  it  is  declared  that  a  sale  upon  a  decree 
foreclosing  several  mortgages  is  a  sale  as  to  all  the  lien- 
holders,  and  that  there  can  be  no  redemption  by  any  one  of 
them.  The  court  said:  ^'It  cannot  be  denied,  and  is  ad- 
mitted, that  if  the  sale  was  made  in  pursuance  of  a  decree  in 
favor  of  Crooke  as  mortgagee,  and  upon  process  to  enforce 
such  decree  as  to  his  lien  as  well  as  that  of  Swegle,  his  lien 
*waB  thereby  extinguished."  The  court  cites,  in  support  of  its 
conclusion,  the  cases  of  Shepard  v.  OWeil,  4  Barb.  125;  Wood 
y.  Colvin,  5  Hill,  228;  Ex  parte  Stevens,  4  Cow.  138.  It  is 
true  that  in  Lauriat  y.  Stratton,  6  tSaw.  839,  reference  is  made 
to  the  statute  of  Oregon,  and  it  is  said  that  the  statute  requires 
the  court  to  adjudicate  upon  the  rights  of  all  the  parties  to  a 
foreclosure;  but  this  does  not  weaken  the  force  of  the  decis- 
ion as  applied  to  cases  under  our  statute;  on  the  contrary^ 
It  strengthens  it,  for  it  has  long  been  the  rule  in  this  state 
that  all  rights  and  equities  must  be  settled  in  one  decree,  and 
that  this  is  one  of  the  leading  purposes  of  our  statute:  Wood'' 
worth  v.  Zimmerman,  92  Ind.  849,  and  cases  cited;  Masters  v. 
Templeton,  92  Ind.  447;  Stockwell  v.  State,  101  Ind.  1;  Bundy 
y.  Cunningham,  107  Ind.  860;  Adair  y.  Mergentheim,  114  Ind. 
803.  As  the  law  contemplates  a  final  decree  adjusting  all 
rights  and  equities,  and  as  such  a  decree  was  rendered  in  the 
foreclosure  suit  involved  in  this  case,  it  necessarily  results 
that  a  sale  upon  that  decree  was  a  sale  on  all  the  judgments 
embodied  in  it.  This  being  true,  it  must  also  be  true  that 
none  of  the  claimants  in  whose  favor  a  judgment  was  incorpo- 
rated in  the  decree  of  the  court  can  redeem  from  the  sale 
made  on  the  decree. 

The  judgment  is  reversed,  with  instructions  to  restate  con- 
clusions of  law,  and  render  judgment  upon  the  special  find- 
ings in  favor  of  the  appellant  Horn,  and  with  the  further 
instruction  to  sustain  the  demurrer  of  appellant  Hawkins  to 
the  complaint.  

Who  mat  Rkdbbm  fbom  Rzioonoir   oa  FoasoLoevaa  Saul  — The 

right  to  redeem  lands  sold  under  ezecntioii  is  a  purely  statatory  rights  and  is 
regulated  by  the  statutes  that  give  it^     In  deliYering  the  opinion  of  the  oonrt 
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hi  Bwhg  T.  Oook,  86  T«iib.  MS%  4  Ahl  8t  Rep.  766,  LurfaMV  '••  "ti^:  ''Tht 
lillht  of  A  Jndgineat  debtor  to  redeem  kU  Uads  sold  nnder  eveoatton  ie  notes 
equitable  right  at  alL  It  !■  the  ereatnre  of  etatate,  and  depend*  on  etatnto 
law,  and  in  no  senie  a  right  either  oreated  or  regulated  by  principles  ol 
equitj.  Tlte  right  of  redemptian  given  by  etatnte^  both  to  the  judgment 
debtor  and  judgment  creditor!,  is  a  legal  and  not  an  equitable  right.  Strictly 
speaking,  there  is  no  estate  in  the  judgment  debtor  after  nle  and  oonveyanoe 
of  his  land  under  judgment  sale.  Nothing  remains  to  the  debtor,  after  ez« 
ecution  sale  and  sheriff's  deed,  save  a  statutory  right  of  redemption.  This 
right  of  redemption  has  sometimes  been  spoken  of  as  an  equitable  rights  and 
his  interest  in  tiie  land  subjeet  to  redemption  as  an  equitable  estate.  Hiis 
terminology  springs  from^the  supposed  analogy  between  tiie  statutory  right 
of  redemption  and  the  equity  of  redemption  of  a  mortgagor.  But  whatever 
may  be  the  technical  character  of  the  interest  spriiigiug  from  the  right  of 
redemption  given  to  a  judgment  debtor  whose  lands  have  been  sold  under 
execution,  it  is  not  one  which  may  be  reached  and  subjected  to  sale  by  a 
ereditor  who  is  in  oondition  to  redeem  as  provided  by  statute."  The  stat-- 
mtes  of  tiie  different  states  which  provide  who  may  redeem  property  sold 
under  execution  differ  more  or  leas  from  one  another,  but  they  generally 
confer  the  right  to  redeem  upon  three  classes  of  persons:  I.  The  defendant 
in  execution,  and  his  successors  in  interest;  '2.  Creditors  having  liens  by 
judgment;  8.  Creditors  having  liens  by  mortgage:  2  Freeman  on  Executions, 
8d  ed.,  sec  317. 

A  defendant  in  execution  may,  in  most  of  the  states,  redeem  from  an  ex* 
ecution  sale,  notwithstanding  the  fact  that  he  has  conveyed  to  another  the 
property  sold  under  execution:  Toakum  v.  Bowfr^  61  Oal.  639;  LivingMon  v. 
Arrumx^  66  N.  T.  607;  /<mef  v.  Planten'  Bank,  6  Humph.  619;  42  Am.  Dec 
471;  Harvey  v.  Spauldinfh  16  Iowa,  397;  86  Am.  Dee.  626.  In  the  case  of 
Yoahun  v.  Bower,  61  CaL  640,  the  court  said:  "There  is  no  good  reason  why 
the  statute,  which  is  remeilial  in  its  character,  should  receive  a  narrow  con- 
struction, in  order  to  defeat  the  right  of  redemption  which  it  intended  to 
give.  It  might  be  that  the  judgment  debtor  has  covenanted  with  his  suo- 
eessor  in  interest  to  effect  a  redemption  from  the  sale;  and  a  variety  of  other 
oases  might  readily  be  imagined  in  which  the  judgment  debtor,  even 
though  he  had  sold  the  property,  would  still  have  an  interest  in  effecting  a 
redemption  from  the  execution  sale."  And  the  defendant  may  redeem  even 
after  he  has  been  compelled  to  transfer  all  his  assets  to  a  receiver:  2  Free* 
man  on  Executions,  sec.  817;  Bkworlh  v.  Muldoon,  46  How.  Pr.  246;  Living- 
tian  V.  AmouaCf  66  N.  Y.  607.  A  judgment  debtor  whose  lands  have  been 
sold  under  execution  may  redeem  them  from  the  purchaser  without  paying 
the  amount  of  a  prior  judgment  against  him  held  by  a  partnership  of  which 
the  purchaser  is  a  member:  Ckanpbtll  v.  OoJb,  68  Cal.  222.  But  if  the  execu« 
tion  debtor,  through  his  culpable  negligence  or  ignorance  off  law,  fails  to  re* 
deem  within  the  time  limited  by  statute,  he  is  not  entitled  to  any  relief  in 
equity:  Smith  v.  BandcUl,  6  Cal.  47;  66  Am.  Deo.  476;  Campau  v.  Qodjrey, 
18  Mich.  27;  100  Am.  Dee.  133. 

Any  person  to  whom  the  judgment  debtor  conveys  or  assigns  the  property 
has  the  same  right  to  redeem  that  the  debtor  himself  has:  Stoddard  v.  Forbe^t 
13  Iowa,  296;  Harvey  v.  SpoMlding,  16  Iowa,  397;  86  Am.  Dec  628;  Thayer  v. 
Coidren,  67  Iowa,  110;  Waiaon  v.  Hannum,  lOSmedes  ft  M.  621;  Jones  v. 
Planters*  Bank,  6  Humph.  619;  42  Aol  Dec  471.  Bat  the  assignment  by 
the  execution  defendant  of  his  right  to  redeem  confers  upon  the  assignee  no 
higher  right  than  the  Jiasignor  himself  possessed,  and  a  redemption  by  suck 
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•MignM  laMrat  iha  property  tabjeet  to  be  taken  in  aatisfactioB  of  aay  ntbeiel- 
iBg  lien  thereon,  to  the  same  extent  that  it  might  be  takoi  if  in  the  hands  ef 
the  exeontiott  defendant:  Stem  r.  CkmMe$$,  18  Iowa,  474;  87  Am.  De&  411| 
Gmrtk  w.  MiOard,  14Iowa,  128;  81  Am.  Beo.  460.  The  traetees  of  an  ab> 
sent  debtor  may  redeem  from  an  execntion  eale  against  htm;  bat  a  stranger 
is  not  entitled  to  redeem:  P^/e  t.  Riieg,  15  Wend.  248;  90  Am.  Dea  K 
Genera]  eraditors  who  have  not  rednoed  their  eUims  to  judgment  and  who 
have  no  lien  on  the  property  are  not  entitled  to  redeem  from  an  execntion 
sale:  2  Freeman  on  fixecationsi  see.  317;  ThomoMtm  t.  SaUea,  12  Ala.  800| 
WooiU  r.  IfeOavock  10  Yerg.  133;  Mopiim  r.  WM,  0  Hnmph.  519. 

The  owner  of  a  jadgment^  whether  he  is  the  plaintiff  in  whoae  favor  it 
was  rendered  or  his  assignee,  has  the  right  to  redeem:  Coutknof  v.  Bergha$u, 
25  AhL  398;  Sweeas^  r.  Cfhamdler.  11  lU.  446;  Martin  t.  Judd,  60  HI  78; 
ArwM  ▼.  Oifard,  62  HL  250;  Steven  t.  ITood^  12  Iowa,  295;  Vm  Benuelaer 
▼.  Sheriff  1  Cow.  443;  Snifder  t.  Warrm^  2  Cow.  518;  14  Am.  Deo.  619;  Ex 
TparU  NtweO^  4  Hill,  608;  Ex  parU  Ray/mmd^  I  Denio^  272;  Bedtman  v.  Bann. 
Hill  k  D.  266;  Ayluworik  ▼.  Broum^  10  Barb.  167.  A  Jndgmeot  creditor  can- 
not redeem  from  his  own  sale:  2  Freeman  on  Executions,  sec.  817;  CloifUm 
▼.  EUis,  50  Iowa,  590;  Ha^fden  t.  BmUh,  68  Iowa,  286;  ExforU  Paddock,  4 
Hill,  544;  Ex  yarU  BUmxa,  4  Cow.  133;  EuueU  t.  Allem.  10  Paige,  249;  Peo- 
ple ▼.  EaUom,  2  Wend.  297.  And  this  mis  is  sppUed  where  the  plaintifb 
and  others  obtain  a  decree  subjecting  certain  property  to  the  payment  of 
their  judgments  in  the  order  of  their  priority,  and  one  execution  issues  in 
the  name  of  all,  and  the  execntion  sale  is  for  the  benefit  of  ali*  but  the  pro- 
eeeds  are  exhausted  in  paying  prior  judgments:  Eaydem  t.  Smiih,  58  Iowa, 
285.  A  judgment  creditor  may  redeem  notwithstanding  he  may  have  other 
adequate  securities  for  the  protection  of  his  debts  Fkieher  ▼.  HoUmu,  25  Ind. 
458;  Mwr  t.  X€JicA,  7  Barb.  841. 

Who  mat  Rvdxem  vbom  Fobsolosurb  8au.  —  Generally  speakings  any 
party  who  has  an  interest  in  the  property  sold  under  foreclosure  proceedin^i 
may  redeem  from  the  sale.  But  to  sustain  a  bill  to  redeem,  the  plaintiff 
most  have  the  mortgagor's  title,  or  some  subsisting  interest  under  it:  2  Jones 
on  Mortgages,  see.  1055;  Rapier  v.  QvUfOUy  Paper  Co,^  64  Ala.  330;  BuiU  T. 
Brmighlon,  72  Ala.  294;  Powere  T.  Golden  Lumber  Co..  43  Mich.  468;  Boar* 
•wm  V.  CaHeU,  13  Smedes  &  M.  149;  Orafd  v.  Duane,  9  Johns.  59;  Chamber' 
Ai  ▼.  ChamberliM,  44  N.  Y.  Sup.  Ct.  116;  Lomax  v.  Bird,  1  Vem.  182.  He 
need  not,  however,  be  interested  in  the  whole  of  the  premises  sold,  nor  is  it 
necesaary  that  he  should  have  a  title  in  fee  in  the  premises,  in  order  to  entitle 
him  to  redeem.  If  he  is  in  privity  in  title  with  the  mortgagor,  and  has  such 
an  interest  that  he  would  be  a  loser  by  the  foreclosure,  he  may  redeem: 
Pearee  v.  Morris,  L.  R.  5  Ch.  App.  Gas.  227;  SeoU  v.  Benrif,  13  Ark.  112; 
PiaU  V.  Sfuire,  12  Met.  494;  Farnltam  v.  MtUalf,  8  Gush.  46;  Smiih  v.  ^tts- 
tin,  9  Mich.  465;  Boarman  v.  Callell,  21  Miss.  149;  Brewer  v.  ffyndman,  13 
N.  H.  9;  Jloofw  t.  Beaaom,  44  N.  H.  215;  BoqiU  v.  Co&icni,  27  Barb.  230;  In 
re  WUIardt  5  Wend.  94;  Purvie  v.  Brotm,  4  Ired.  Eq.  413;  Selwoodv.  Oray, 
11  Or.  534.  In  deUvering  tlie  opinion  of  the  court  in  Smilh  v,  AueUtit  9 
Mich.  474,  Christiaocy,  J.,  said:  "  But  the  interest  required  as  the  basis  of 
a  right  to  redeem  need  not  be  the  fee  subject  to  the  mortgage,  or  the  whole 
of  the  mortgagor's  original  equity  of  redemption  (except  in  some  cases  of 
a  statute  redemption  thus  limited).  Any  person  who  may  have  acquired 
any  interest  in  the  premiflos,  legal  or  equitable,  by  operation  of  law  or  other- 
wise, in  privity  of  title  with  the  mortgagor,  may  redeem,  and  protect  such 
hitenot  in  the  land:  Story's  £q.  Jar.,  see.  1023.     But  it  must  be  an  interest 
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In  the  land,  and  it  mutt  be  derired  in  tome  way,  mediate  or  immediate,  from, 
or  through,  or  in  the  right  of  the  mortgagor,  to  aa,  in  effect,  to  oonstitnte  a 
part  of  tiie  mortgagor'^  original  equity  of  redemption.  Otherwise  it  oannot 
be  affected  by  the  mortgage^  and  needa  no  redemptioii.''  Bat  the  right  to 
redeem  eziata  only  in  favor  of  one  who  hae  Bach  an  interest  that  the  right  to 
redeem  is  necessary  to  its  protection:  Buter  t.  Shepard,  107  Ind.  417.  In 
general,  only  the  mortgagor  and  those  holding  the  legal  title  under  him  can 
redeem;  an  equitable  title  does  not  give  the  right,  and  therofore  the  holder 
of  a  bond  for  a  deed  from  the  mortgagor  cannot  maintain  a  bill  to  rodeem: 
McDougald  t.  Cafn-on,  7  Oray,  278;  Orant  v.  Duane,  9  Johna.  691;  Lomax  ▼. 
Bird^  1  Vern.  182;  Frayv,  Drtw,  11  Jnr.,  N.  S.,  130.  A  mortgagor  who  has 
by  a  warranty  deed  conveyed  the  equity  of  redemption  to  a  third  person 
oannot  maintain  a  bill  to  redeem:  2  Jones  on  Mortgages,  seo.  1066;  True  v* 
Haley,  24  Me.  297;  Elderr.  !rr«e,32Me.  104;  PhUliper.  Lea8tftt,64Me.  405. 

An  equity  of  redemption  oannot  be  sold  on  execution  to  satisfy  the  debt 
secured  by  the  mortgage,  and  if  such  a  sale  be  made,  the  mortgagor  will  still 
have  the  power  to  redeem,  just  as  if  no  such  sale  had  been  made:  2  Jones  on 
Mortgages,  seo.  1066;  Atkma  v.  Sawyer,  I  Pick.  861;  U  Am.  Doc.  188^  note 
193-198;  Waahlmm  r.  Ooodwm,  17  Pick.  137. 

If  a  sooond  mortgagee  forecloses  a  mortgagor's  equity  of  redemption,  the 
mortgagor  cannot  redeem  from  the  first  mortgage,  for  his  title  is  wholly  «x- 
tinguished,  and  vested  in  the  second  mortgagee,  who  alone  has  the  right  to  re- 
deem from  the  first  mortgage:  2  Jones  on  Mortgages,  seo.  1067;  Colweli  t. 
Wiurmer,  86  Conn.  224.  But  if  the  first  mortgagee  forecloses  the  mortgage 
without  making  the  second  mortgagee  a  party  to  the  suit,  the  second  mort- 
gagee may  redeem  from  the  first  mortgage,  and  the  mortgagor  may,  by 
redeeming  from  tiie  second  mortgage,  acquire  the  right  of  the  second  mort- 
gagee to  redeem  from  the  first:  Ooodman  v.  WhUe,  26  Conn.  817. 

The  right  of  a  mortgagor  to  rodeem  is  not  affected  by  the  fact  that  he  may 
have  had  no  title  to  the  mortgaged  property:  Lorenaana  v.  OatnarUlOf  46  OsL 
126.  A  mortgagor  has  a  right  to  rodeem,  whero  the  mortgagee  becomes  the 
purohaaer  under  a  sale  by  virtue  of  a  power  contained  in  the  mortgage:  Ben* 
ham  V.  B<noe,  2  Cal.  387;  66  Am.  Dec  342.  But  the  whole  amount  due  upon 
the  mortage  must  be  paid  bef  oro  the  mortgaged  property  can  be  redeemed 
by  a  mortgagor  who  is  tenant  in  common  with  the  mortgagee  of  the  mort- 
gaged premises:  MerriU  v.  Hotmer,  11  Gray,  276;  71  Am.  Deo.  713.  In 
Massachusetts,  whero  a  mortgage  of  lauds  contains  a  power  of  sale,  the 
mortgagor  may,  after  a  breach  of  the  condition  of  the  mortgage,  and  beforo 
a  nle  of  the  premises  conveyed  by  it  has  actually  taken  plaoe,  without  a  pre- 
vious tender,  bring  a  bill  in  equity  to  rodeem,  on  offering  in  the  bill  to  pay 
the  amount  due:   Way  v.  MtUleU,  143  Mass,  49. 

The  grantee  of  the  equity  of  redemption  has  the  same  right  to  redeem  aa 
the  mortgagor  himself  had:  BnulUy  v.  Snyder,  14  IlL  263;  58  Am.  Deo.  564; 
SUxskeU  V.  Taylor,  3  Md.  Gh.  537;  Friacke  v.  Kramer's  Lessee,  16  Ohio,  126; 
47  Am.  Dec.  368.  And  where,  upon  a  foreclosure  of  a  mortgage,  the  mort- 
gagee pnrohases  the  land  for  a  sum  less  than  the  amount  of  the  judgment, 
and  dockets  a  judgment  for  the  deficiency,  the  purchaser  from  the  mortgagor 
of  the  land,  pending  the  time  for  rodemption,  is  entitled  as  successor  in  in- 
terest to  rodeem  from  the  mortgagee,  without  paying  the  amount  of  the  defi- 
cx'Dcy:  Simps'yn  v.  Ccutie,  52  Cal.  644.  And  the  purchaser  of  the  equity  of 
redemption  sold  under  execution  has  the  right  to  rodeem:  Waietm  v.  Sieele, 
78  Ala.  361;  Julian  v.  BeU,  26  Ind.  220;  89  Am.  Dee.  460;  Coomhe  v.  Carr, 
(So  Ind.  303;    WeUin'jton  v.  Oaie,  13  Mass.  483;  Atkitu  v.  Sawyer,  I  Pick.  3512 
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11  Am.  D«a  188;  Rapmond  t.  HoOwmt  23  Wit.  07;  90  Am.  Dea  105;  S 
Johm  on  Mortgan^  aao.  1069. 

8o^  alM,  it  an  assignee  of  the  equity  of  redemption  entitled  to  redeemi 
Tkorm  y.  Thome,  1  Vera.  182;  8coU  ▼.  Benrp,  13  Ark.  112;  Bamardr.  (7m*. 
HUM,  35  CI.  461:  jRoffen  r.  Meyen,  68  111.  92;  BanU  ▼.  MeCUUan,  2i  lid.  62| 
87  Am.  Dea  694;  WhUe  v.  Bimd,  16  Mem.  400;  Hepburn  ▼.  Kerr,  9  Humph. 
726;  61  Am.  Dee.  685;  Lhjfd  t.  Boo  Sue,  5  Saw.  74.  Where  a  mortgagee 
aesigns  hie  mortgage  aa  security  for  the  payment  of  a  debt  due  from  him  to 
the  aengnee*  the  aaaignment  ie  in  effect  a  mortgage  of  the  mortgage;  and  if 
the  aaiignee  forecloeee  the  mortgage  and  buys  in  the  mortgaged  premises,  the 
anignor  is  entitled  to  redeem  from  him:  Ske  r,  ManhaUan  Co,,  1  Paige,  48; 
Hoffi  T.  Marienae,  16  N.  T.  231;  WkUerboUom  r.  Tayloe,  2  Drew.  279.  So, 
too,  an  attaching  creditor  has  the  right  to  redeem:  Town  qf  Bridgeport  ▼.  BUnn, 
43  Conn.  274;  Brigge  t.  Anm,  106  Mass.  322;  Okandier  r.  Dyer,  37  Vt  345. 

A  judgment  creditor  of  the  mortgagor  has  the  right  to  redeem  without 
baring  had  an  execution  issued  or  the  land  sold.  But  a  general  creditor 
whose  dsim  has  not  been  reduced  to  judgment  and  made  a  lien  on  the  mort- 
gaged premises  cannot  redeem:  Mildred  ▼.  AttsUn,  L.  R.  8  Eq.  Cas.  220;  Con* 
meetiaU  M.  L.  L  Co.  r.  Crawford,  21  Fed.  Rep.  281;  Cramer  r,  WaUon,  73 
Ala.  127;  SeaU  r.  Pkeiffer,  77  Ala.  278;  FUek  v.  Wetherbee,  110  HL  475;  HiU 
V.  /ToUiday,  2  litt  332;  WhiU  ▼.  Bond,  16  Masa  400;  MaOalieu  r.  Wickltom, 
42  N.  J.  Eq.  297;  Benedict  ▼.  Oilman,  4  Paige,  58;  Van  Buren  r.  OlnisUad, 
6  Paige,  9;  Dameky  ▼.  Bennett,  7  How.  Pr.  375;  Bank  qf  Niagara  t.  Boaewlt, 
9  Cow.  409;  Bramard  v.  Cooper,  10  N.  Y.  356;  Stainbadk  t.  Oeddy,  1  Der.  ft 
K  Eq.  479;  2  Jones  on  Mortgages,  sec.  1069. 

A  junior  mortgagee  has  the  right  to  redeem  from  a  sale  made  under  a  senior 
mortgage:  Wiley  ▼.  Swing,  47  Ala.  418;  8eoU  t.  Henry,  IS  Ark.  112;  Frink  r, 
MurjJ^,  21  Cal.  108;  81  Am.  Dea  149;  ATorse  t.  Smith,  83  IIL  396;  Bogere  r. 
Herron,  92  IIL  583;  Hervey  ▼.  Kroet,  116  Ind.  268;  Oaehea  ▼.  Viqueeney,  122 
lud.  244;  17  Am.  St.  Rep.  364;  Croeeen  r.  White,  19  Iowa,  109;  87  Am.  Dec 
420;  Manning  r.  Market,  19  Iowa,  103;  Aneon  ▼.  Anton,  20  Iowa,  55;  89  Am 
Dea  514;  Oower  ▼.  Wincheeter,  33  Iowa,  303;  American  Buttonhole  etc  Co,  t. 
BnrUngton  L.  L.  Aea'n,  61  Iowa,  464;  Bunce  t.  Weat,  62  Iowa,  80;  Spurgin  v. 
Adamaon,  62  Iowa,  661;  Dickerman  t.  Lutt,  66  Iowa,  444;  Bigehw  v.  WiUaon^ 
1  Pick.  485;  JOmmeli  ▼.  WOlard,  1  Doug.  (Mich.)  217;  Soger  ▼.  Tttpper,  35 
Mich.  134;  LanA  t.  J^rey,  41  Mich.  719;  HiU  v.  White,  1  N.  J.  Eq.  435; 
^OMiet  ▼.  Beach,  8  Johns.  Ch.  459;  Pardee  ▼.  Van  Atiken,  3  Barb.  534;  Jen, 
hue  T.  Continental  Ine.  Co.,  12  How.  Pr.  66;  ElUworlh  ▼.  Lockwood,  42  N.  T. 
69;  Fnet  t.  Tonkere  8,  Bank,  70  N.  Y.  563;  26  Am.  Rep.  627;  2  Jones  on 
Mortgages,  sea  1064. 

A  grantor  by  an  absolute  deed  which  is  in  fact  a  mortgage  has  the  same 
right  to  redeem  as  a  mortgagor  in  a  formal  mortgage  would  have,  so  long  as 
the  graptee  retains  the  property:  2  Jones  on  Mortgages,  sea  1060;  Eiafman 
T.  OaUagher,  24  Neb.  79;  Vanderhaiae  ▼.  Hugtiea,  13  N.  J.  Eq.  410;  WhUtick 
▼.  Kane,  1  Paige,  202;  Meehan  v.  Forreater,  52  N.  Y.  277;  Ballard  ▼.  Jonea,  6 
Humph.  456;  Still  ▼.  Buzaelt,  60  Vt.  478.  But  a  purchaser  at  an  execution 
sale,  seeking  to  redeem  from  a  trust  deed  which  is  a  prior  lien,  cannot  ask  for 
relief  from  a  penalty  provided  by  such  trust  deed:  BUdr  v.  ChamberUn,  39  111. 
521;  89  Am.  Dea  322.  A  conveyance  by  a  debtor,  in  trust,  to  secure  his  debt 
is  to  be  considered  as  a  mortgage  from  which  he  has  a  right  to  redeem:  Chow* 
ning  t.  Com,  1  Rand.  306;  10  Am.  Dea  530;  Pennington  v.  Hajiby,  4  Munf. 
140.  If  a  grantee  in  a  deed  absolute  in  form,  but  really  a  mortgage,  conveys 
to  a  bonajide  purchaser,  he  must  make  good  the  loss  to  the  grantor  by  reason 
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of  his  lorn  of  hit  right  to  redeem  hit  laiids  Meehan  v,  Fon-etUr,  62  N.  T.  277| 
WkUtick  V.  Kant^  1  Paige,  202. 

A  tenaot  in  oommon  or  owner  of  an  nndivided  interest  in  nn  equity  of  re* 
demption  may  redeem,  bat  in  doing  so  he  moat  pay  the  whole  amount  of  the 
mortgage  debt:  2  Jonee  on  Mortgagee,  aeo.  1063;  Howard  ▼.  Harris^  1  Vem. 
S3;  Pearce  w.  MorrU,  L.  R.  6  Ch.  App.  Gaa.  227;  ISIdridge  r.  Wright,  65  Od. 
631;  Seymcw  t.  Davii,  36  Conn.  264;  Ly(m  v.  Robhku,  46  Conn.  613;  JSee- 
man  ▼.  Fntek.  70  Ind.  611;  SmUh  t.  KeUty,  27  Ma  237;  46  Am.  Dea  606; 
Wood  w.  Ooodwm,  40  Me.  260;  77  Am.  Dea  260;  Taylor  w.  Porter,  7  Maee. 
865;  Oib§on  v.  Cfrehort,  6  Piolc.  146;  MeniUw.  Hosmer,  11  Gray,  276;  71  Am. 
Deo.  713;  Ex  parU  Willard,  6  Wead.  04;  Boqut  t.  Cobum,  27  Barb.  230;  Hub- 
hard  T.  A9cutney  M.  D.  Co.,  20  Vt  402;  60  Am.  Dec.  41;  MeLaughlm  ▼.  CWw 
tit,  27  Wia.  644. 

The  heira  or  deTiaeea  of  a  deoeaaed  mortgagor  are  entitled  to  redeems 
2  Jonee  on  MortgagOBi  aea  1062;  Pffm  ▼.  Boweman,  3  Swanat.  241;  Lewis  n 
Nangle,  2  Vee.  Sr.  431;  Butts  ▼.  Broughton,  72  Ala.  204;  Hunter  v.  Deiuik^ 
112  IlL  668;  Zaegel  v.  KutUr,  61  Wia.  31;  Chew  t.  JSTymaii,  10  Biaa.  240. 

A  tenant  for  life,  a  tenant  in  tail,  or  a  remainderman  may  redeem:  2  Jonea 
on  Mortgages,  aeo.  1066;  Wiekt  t.  Sermiw,  I  Johna.  4  H.  216;  Evans  ▼. 
Jones,  Kay,  20;  Davis  ▼.  WethereU,  13  Allen,  60;  00  Am.  Deo.  177;  Lamson 
▼.  Drake,  106  Maas.  664. 

A  tenant  for  years  may  also  redeem:  8  Jonea  on  Mortgageai  sec.  1066; 
Keeeh  v.  Hall,  I  Doug.  21;  Baeim  ▼.  Botodoin,  22  Pick.  401;  Dam  ▼.  Weth- 
ereU,  13  Allen,  60;  00  Am.  Deo.  177;  Hamiltom  ▼.  Dobbs,  10  N.  J.  Eq.  227; 
Averill  y.  7Vzy2or,  8  N.  Y.  44.  Morse,  J.,  in  delivering  the  opinion  of  the 
eourt  in  Averitt  t.  Taylor,  8  K.  Y.  61,  said:  "  The  important  point  of  in* 
fuiry  in  this  caae  is,  whether  a  tenant  for  years  haa  a  right  to  redeem  the 
mortgage  of  his  lessor,  made  before  the  leaae  under  which  the  tenant  claims. 

1  understand  the  law  to  be  aa  well  settled  aa  the  reason  and  Juatioe  of  the 
yule  is  clear,  that  any  one  who  holds  the  actual  relation  of  surety  for  the 
mortgage  debt^  charged  upon  land  in  which  he. has  an  intereat,  although 
his  liability  aa  such  aurety  eztenda  no  further  than  to  lose  hia  intereet  in 
the  land,  has  a  right  to  redeem,  for  the  protection  of  auch  interest" 

A  widow  who  haa  joined  in  the  mortgage  in  release  of  her  dower  may  re- 
deem: 2  Jonea  on  Mortgages,  aea  1067;  Butts  ▼.  Broughton,  72  Ala.  204; 
Davis  y.  Wetberell,  13  Allen,  60;  00  Am.  Dec.  177;  Latnb  t.  Montague,  112 
Masa.  862;  Opdyke  v.  Barties,  11  N.  J.  Eq.  133;  McArikur  v.  FranJdin, 
16  Ohio  St.  103;  Treiihobn  ▼.  IVOson,  13  8.  C.  174;  Oatewood  r.  Gaiewood,  76 
Va.  407;  Postern  y.  Miller,  60  Wia.  404. 

And  where  a  mortgage  giyen  by  a  man  and  his  wife  ia  foreeloaed,  and  aha 
Is  not  made  a  party,  or  ia  not  served  with  prooeas,  she  may,  alter  a  aale  of 
the  mortgaged  premisea,  and  during  the  lifetime  of  her  hnaband,  maintain, 
becauae  of  her  inchoate  right  of  dower,  an  action  to  redeem  the  nuNrtgaged 
premises  from  the  sale:  Taggart  v.  Rogers,  iSi  Hun,  266;  WheeUr  t.  Morris, 

2  Bosw.  624;  MiUs  ▼.  Van  VoorMs,  20  N.  Y.  412. 

A  surety  of  a  debt  aeoured  by  a  junior  mortgage  upon  payment  of  the  debt 
is  subrogated  to  the  rights  of  the  mortgagee,  and  may  redeem  from  a  prior 
mortgagee:  Oreen  v.  ITyiui,  I*  B.  4  Gh.  App.  Gaa.  204;  AverUl  v.  Taylor,  8 
N.  Y.  44. 

A  party  cannot  redeem'  from  hia  own  sale:  MeOuUouah  t.  Rose,  4  IlL  App. 
149;  Hervey  y.  J&o«^  116  Ind.  268;  Todd  r.  Davey,  60  Iowa,  632;  LamritU  v. 
Stratum,  6  Saw.  339. 

Parties  seeking  to  redeem  must  comply  strictly  with  the  provisions  of  the 
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aftatnU  which  ooaf«n  opon  them  the  ri|;ht  to  redeem:  Wilwn  ▼.  Schneider^ 
124  nL  G28;  BUseman  ▼.  Fhich^  79  Ind.  511;  Cummmg$  v.  PoUinger,  83  Ind. 
t94j  Teabomi  t.  Jogroy^  74  lova,  29;  7  Am.  St  Re^  466;  WaXXer  w.  Harrit, 
2  Wend.  655;  82  Am.  ]>ea  690;  Exparte  Bank  </ Moitroe,  7  Hill.  177;  42  Am. 
Dea  61;  HiU  w.  Waiker,  6  Cold.  424;  98  Am.  J>90.  465;  iVtMiv  ▼•  Cook,  86 
Teun.  332;  4  Am.  8t  Bap.  765. 

The  equity  of  redemption  ie  ini epaiably  Annexed  to  »  mortgage^  and  oan* 
aot  be  diauinexed  therefrom  eren  by  the  exprete  etipnlation  ol  the  pftrtieet 
StepheaB  ▼.  Sherrod,  6  Tex.  294;  65  Am.  Deo.  776. 

A  reetiiction  of  the  right  of  redemption  to  the  mortjgagor  personally  U  in« 
consistent  with  the  nature  of  a  mort^^aga^  and  Toidi  JohMtam  w»  Graif,  li 
Berg.  4  B.  861;  16  Am.  Deo.  677. 


Bbnihav  V.  WsiaHT. 

(126  IVDUllA,  I86J 
EMfgBAMD  AHD   Wm   MAT  MAUfTAUf   JOWT   AonOtf  IDS  BbBAOB  09  OOV- 

TRACT  OF  Bailmxmt  whjut.  —  Where  a  hneband  and  wife  enter  into  • 
eontraet  of  bailment  with  a  perBon,  and  compensate  him  for  inch  bail- 
ment^ they  are  entitled  to  maintain  a  Joint  action  against  him  for  a 
breaeh  of  each  contract.  And  while  in  ench  an  action  the  matters 
eharged  in  the  complaint  partake  largely  of  the  nature  of  a  tort»  yet  if 
they  are  so  intimately  connected  with  the  contract  of  bailment,  also 
alleged  in  the  complaint,  as  to  be  incapable  of  separation  from  it,  this 
will  constitate  snch  a  unity  of  interest  in  such  husband  and  wife  as  will 
grre  them  the  joint  right  to  maintain  the  action. 

BoDua  ov  THS  Dkao  Bcunro  to  the  SuRnriira  Rblatitss,  in  the  order 
of  inheritance,  like  other  property,  and  suofa  relatively  and  not  the 
executor  or  administrator,  have  the  right  to  the  custody  and  burial 
thereof. 

Fua  ov  SATmrAcnoH  IvBummwsr  wbsk.  —  Where  the  eomplaint  fai 
an  action  aileges  that  the  plaintifls  employed  the  defendants  to  take 
care  of  and  safely  keep  in  a  secure  vault  the  body  of  their  deceased 
daughter  until  they  should  be  prepared  to  inter  the  same;  that  the  de- 
fendants did  not  safely  keep  said  remains,  but  carelessly  and  negligently 
took  or  allowed  the  same  to  be  taken  and  buried,  or  otherwise  disposed 
c^  and  wrongfully  refused  to  inform  the  plaintilb  where  said  remains  had 
been  removed  tc^  —  an  answer  alleging  that  the  defendanta,  by  mistake, 
had  shipped  the  body  to  some  point  of  interment  not  remembered  by 
them  at  the  time  the  plaintiffs  demanded  the  body;  that  they  so  notified 
the  plaintiffs,  and  promised  them  to  immediately  find  and  return  the 
body;  that  the  plaintiffs  expressed  themselves  as  satisfied  with  this  ar- 
rangement; that  shortly  afterwards  the  defendants  returned  the  body, 
which  was  taken  and  interred  by  the  plaintiffs;  and  that  the  return  of 
the  corpse  was  taken  and  received  by  the  plaintiffs  in  full  and  perfect 
ntisfaction  of  all  wrongs  and  injuries  incident  to  the  mistake  made  by 
the  defendants —  w  bad,  becanee  it  makes  no  averment  that  the  plaintiffs 
■greed  with  the  defendants  that  they  would  aceept  such  return  in  satis- 
faction of  the  oause  of  action  alleged  in  the  complain!  The  averment 
at  the  close  of  tlie  auower,  that  the  return  was  so  received  and  acccpieJ« 
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is  a  itatement  of  *  mere  concluaion,  not  warranted  by  any  preuiiscB  pre- 
ceding it. 
Mkntal  Anoui8K»  RiooTBBT  MAT  SI  HAD  FOR,  WHKN.  —  The  Jnry  in 
assessioff  damage*  for  the  breach  of  a  contract  may  take  into  consideratioii 
the  mental  anguiah  of  the  plaintiffs,  if  they  eulTered  any  mental  angniah 
on  acconnt  of  the  matters  set  out  in  the  complaint.  If  a  person  contracts, 
upon  a  sufficient  consideration,  to  do  a  particular  thing,  the  failure  to  do 
which  may  result  in  anguish  and  distreas  of  mind  on  the  part  of  the  other 
contracting  party,  he  is  presumed  to  have  contracted  with  reference  to 
the  payment  of  damages  of  that  character  in  the  event  such  damages  ao> 
orae  by  reason  of  a  breach  of  the  contract  on  his  part. 

Action  to  recover  damageB.    The  opinion  etatee  the  caee. 

B.  F.  Davis,  for  the  appellants. 

C.  E.  Clarkj  for  the  appellees. 

Coffey,  J.  In  this  case  the  complaint  alleges  that  appel* 
lees,  being  husband  and  wife,  on  the  tenth  day  of  December, 
1884,  employed  the  appellants,  who  were  undertakers  and 
funeral  directors  in  the  city  of  Indianapolis,  to  take  charge 
of  and  safely  keep  in  a  secure  vault  the  body  of  the  deceased 
daughter  of  the  appellees  until  such  time  as  they  might  be 
prepared  and  ready  to  inter  the  same;  that  appellants,  in 
])ur8uance  of  such  employment,  took  charge  and  possession  of 
said  remains,  and  placed  the  same  in  a  vault,  and  that  the 
appellees  compensated  the  appellants  to  safely  keep  the  said 
remains  therein  until  such  time  as  they  might  be  prepared 
and  ready  to  inter  the  same;  that  the  said  appellants  did  not 
safely  and  securely  keep  said  remains,  but  carelessly  and  neg- 
ligently took  or  allowed  the  same  to  be  taken  and  buried,  or 
otherwise  disposed  of,  and  wrongfully  refused,  and  still  refuse, 
to  inform  the  appellees  where  said  remains  have  been  removed 
to,  further  than  to  say,  "Your  child  is  in  Ohio";  that  by 
reason  thereof  appellees  have  suffered  great  distress  of  mind, 
and  are  damaged  in  the  sum  of  five  hundred  dollars,  etc. 

The  court  overruled  a  demurrer  to  this  complaint,  where- 
upon the  appellants  filed  an  answer  in  three  paragraphs. 

The  court  sustained  a  demurrer  to  the  second  paragraph  of 
said  answer,  and  a  trial  of  the  cause  by  a  jury,  upon  issues 
formed,  resulted  in  a  verdict  for  the  appellees,  upon  which  the 
court,  over  a  motion  for  a  new  trial,  rendered  judgment. 

The  assignment  of  error  calls  in  question  the  correctness  of 
the  ruling  of  the  court  in  overruling  a  demurrer  to  the  oom* 
plaint,  in  sustaining  a  demurrer  to  the  second  paragraph  of 
the  answer,  and  in  overruling  the  motion  of  the  appellants  for 
a  new  trial. 
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The  appellants  claim  that  the  complaint  is  not  sufficient,  — 
1.  Because  it  does  not  show  a  cause  of  action  in  favor  of  both 
of  the  appellees;  2.  Because  tlie  right  to  control  a  corpse,  and 
superintend  the  burial  thereof,  is  in  the  executor  or  adminis- 
trator, and  not  in  the  next  of  kin,  and  for  this  reason  the  com- 
plaint does  not  state  a  cause  of  action  in  favor  of  either  of  the 
appellees. 

It  is  settled  that  where  a  complaint  does  not  state  a  cause  of 
action  in  favor  of  all  the  plaintiffs,  it  is  not  sufficient  to  with- 
stand a  demurrer:  Nave  v.  Hadley^  74  Ind.  155;  Yater  v.  State, 
68  Ind.  299;  Neal  ▼.  StaU,  49  Ind.  61.  But  if  any  cause  of 
action  exists  in  favor  of  the  appellees  in  this  case,  we  think 
it  is  joint. 

It  is  alleged,  substantially,  in  their  complaint,  that  both 
the  appellees  entered  into  the  contract  of  bailment  therein  set 
oat  with  the  appellants,  and  that  they  jointly  compensated 
the  appellants  for  such  bailment  It  follows,  we  think,  that 
they  are  entitled  to  maintain  a  joint  action  for  a  breach  of 
such  contract  The  appellants  are  in  error  in  assuming  that 
the  complaint  sounds  wholly  in  tort,  and  that  there  is  no 
community  of  interest  existing  in  the  appellees. 

While  it  may  be  true  that  the  matters  charged  partake 
largely  of  the  nature  of  a  tort,  yet  they  are  so  intimately  con- 
nected with  the  contract  of  bailment  alleged  in  the  complaint 
as  to  be  incapable  of  separation  from  it;  and  in  this  consists 
the  unity  of  interest  which  gives  the  joint  right  to  prosecute 
the  action. 

The  second  objection  urged  against  this  complaint  presents 
a  much  more  difficult  question.  The  decided  cases  bearing 
upon  the  question  are  somewhat  confused,  and  are  not  free 
from  conflict  This  confusion  and  conflict  arise,  no  doubt,  in 
the  attempt  on  the  part  of  some  of  the  courts,  in  this  country, 
to  follow  the  decisions  of  the  courts  in  England,  while  other 
courts  have  asserted  that  the  rule  of  decision  in  that  country 
can  have  no  application  in  the  American  courts.  It  is  quite 
clear  to  us  that  but  little  light  can  be  had  upon  the  question 
now  under  consideration  from  the  decisions  found  in  the  Eng- 
lish reports,  for  the  reason  that  the  jurisprudence  of  that 
country  is  peculiarly  compounded,  embracing  largely  the 
ecclesiastical  element,  not  found  in  our  jurisprudence.  In 
that  ooantry  the  partition  of  judicial  authority  between  the 
church  and  the  state  has  materially  narrowed  the  powers  and 
actions  of  the  common-law  courts.    This  condition  is  peculiar 
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to  England,  and  for  that  reason  the  English  decisions  upon 
questions  kindred  to  the  one  before  us  should  not  exert  anj 
controlling  influence  over  the  courts  of  this  country,  where  no 
such  partition  exists.  It  is  asserted,  and  perhaps  truthfully, 
that  Cuthbert,  Arcbishop  of  Canterbury,  first  introduced  burial 
in  church-yards  in  England,  in  the  year  750. 

The  exclusive  power  of  the  ecclesiastics,  denominated 
**  ecclesiastical  cognizance,''  became  both  executive  and  ju- 
dicial  soon  after  the  Norman  Conquest  It  was  executive 
in  taking  the  dead  body  into  actual  possession  and  guarding 
its  repose  in  consecrated  ground,  and  it  was  judicial  in  de- 
ciding  all  controversies  involving  the  possession  or  the  use 
of  holy  places,  as  well  as  in  adjudicating  upon  the  question 
as  to  who  should  be  allowed  to  lie  in  consecrated  earth,  and 
in  fact  who  should  be  allowed  to  be  interred  at  all.  The 
clergy  monopolized  the  judicial  power  over  the  subject  of 
burial;  while  the  secular  courts,  stripped  of  all  authority 
over  the  dead,  were  confined  to  the  protection  of  the  monu- 
ments or  other  external  emblems  of  grief  erected  by  the 
living. 

The  heir  could  maintain  no  action  in  the  common-law 
courts  for  the  disturbance  of  the  remains  of  his  buried  ances- 
tors, the  remedy  for  such  wrong  belonging  to  the  parson,  in 
whom  was  vested  the  freehold  of  the  soil  in  which  the  burial 
was  made:  Third  Institute,  203. 

The  power  exercised  by  the  ecclesiastical  tribunals  of 
England  is  not  spiritual,  but  temporal  and  judicial.  It  is  a 
legal  secular  authority  which  they  have  gradually  abstracted 
from  the  ancient  civil  courts,  to  which  it  had  originally  be- 
longed. It  will  thus  be  seen  by  this  brief  review  of  the  law 
in  England,  upon  the  subject  now  in  hand,  that  the  decisions 
of  the  courts  of  that  country  upon  the  subject  of  the  right  of 
relations  to  control  the  bodies  of  the  dead  are  not  authorities 
in  this  country.  As  we  have  no  division  of  power  between  the 
church  and  the  state  in  this  country,  it  follows  that  much  of 
the  power  exercised  by  ecclesiastical  tribunals  in  England  is 
vested,  of  necessity,  in  the  secular  courts,  here  charged  with 
the  general  administration  of  the  law. 

The  necessity  for  the  existence  and  exercise  of  such  power 
must  be  apparent  to  all.  Without  it  the  right  to  take  the 
exclusive  control  of  a  corpse,  and  care  for  and  bury  it,  could 
not  be  enforced.  The  father  could  not  legally  protect  the 
remains  of  his  children,  or  the  husband  of  his  wife,  in  the 
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abseDce  of  such  power.  While  the  law  might  punish  the 
body-snatcher  who  desecrated  the  grave,  it  would  be  power- 
less  to  restore  the  body  to  the  relatives.  The  courts  in  this 
state,  in  our  opinion,  possess  the  power  to  enforce  the  rights 
of  the  appellees  in  this  case  to  the  body  of  their  deceased 
daughter,  if  the  law  gives  them  the  right  to  its  custody,  and 
the  right  to  give  it  decent  burial;  and  they  also  possess  the 
power  to  assess  such  damages  as  may  accrue  to  them  on  ao^ 
eount  of  being  deprived  of  such  right. 

It  will  not  do  to  say  that  the  custody  of  a  corpse  belongs  to 
the  executor  or  administrator  of  the  deceased,  and  that  it 
must  be  interred  by  him,  for  under  our  law  no  letters  of 
administration  can  be  granted,  except  to  relatives,  for  the 
period  of  twenty  days  after  death.  In  the  event  of  the  in- 
ability  of  the  relatives  to  give  the  bond  required  by  law,  no 
provision  for  the  burial  could  legally  be  made  during  that 
period.  Certainly,  our  law-makers  did  not  understand  that 
no  one  except  an  executor  or  administrator  had  the  legal  right 
to  the  custody  and  burial  of  a  corpse.  Then  in  whom  is  the 
right  vested?  In  the  case  reported  in  4  Bradford,  503,  this 
question  is  folly  considered  and  passed  upon  by  the  supreme 
court  of  New  York.  In  that  case,  as  appears  by  the  report,  in 
widening  Beekman  Street,  in  the  city  of  New  York,  the  com- 
missioners, in  estimating  the  assessments,  awarded  to  a  cor- 
poration known  as  the  Brick  Presbyterian  Church  twenty-eight 
thousand  dollars  as  the  value  of  a  certain  piece  of  land  taken 
for  that  purpose. 

The  names  of  all  the  persons  interested  in  the  land  not 
being  known,  the  money  was  paid  to  the  chamberlain  of  the 
city  of  New  York,  to  abide  the  order  of  the  court.  In  the 
parcel  of  land  so  taken  were  embraced  certain  vaults  for 
the  burial  of  the  dead,  in  which  various  individuals  claimed 
rights  of  interment,  and  the  use  thereof  as  vaults  for  the  burial 
of  the  dead.  The  corporation,  the  Brick  Presbyterian  Church, 
was  entitled  to  the  whole  of  said  sum,  subject  to  the  rights  of 
said  vauli-holders.  The  question  of  the  rights  of  the  respect- 
ive parties  in  this  fund  was  referred  to  the  Hon.  Samuel  B. 
Buggies,  with  direetions  to  investigate  the  facts  and  report  the 
amount  due  to  eaeh.  During  bis  investigation,  the  remains 
«f  one  Moses  Sherwood  were  identified  by  his  daughter,  Maria 
Snoith,  who^  aeting  for  herself  and  sister,  and  for  the  descend. 
ants  of  hw  brothers  and  sisters,  five  in  all,  who  had  died, 
tbat  such  remains  should  be  reinterred  in  a  separate 
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grave,  In  eaeli  soitabla  locality  as  she  might  select;  that  the 
existing  monument  be  erected  over  such  grave,  and  that  the 
neoeeeary  expenses  be  defrayed  out  of  the  fund  in  court.  It 
appeared  that  Moses  Sherwood  was  buried  on  the  strip  of 
ground  taken  in  widening  the  street,  in  the  year  1801;  that 
the  tombstone  was  erected  at  the  time  to  mark  his  grave, 
and  quietly  stood  there  over  his  remains  until  they  were 
thrust  aside  by  the  city  corporation  to  give  place  for  the  cart- 
ways and  foot-walks  of  Beekman  Street  as  widened. 

Mr.  Buggies  filed  his  report,  and  the  cause  coming  on  for 
hearing  at  the  special  term  of  the  supreme  court,  in  April, 
1856,  the  report,  as  the  law  of  the  case,  was  affirmed.  The 
report  contains  a  statement  of  the  learned  referee's  investiga- 
tion of  the  law  of  burial,  and  it  is  believed  to  be  the  most 
accurate  and  elaborate  collection  and  statement  of  the  law 
upon  that  subject  yet  published.  In  commenting  upon  the 
question  now  under  consideration,  Mr.  Ruggles  says:  "It  will 
be  seen  that  much  of  the  apparent  difficulty  of  this  subject 
arises  from  a  false  and  needless  assumption  in  holding  that 
nothing  is  property  that  has  not  a  pecuniary  value.  The  real 
question  is  not  of  the  disposable,  marketable  value  of  a  corpse, 
or  its  remains,  as  an  article  of  traffic,  but  it  is  of  the  sacred 
and  inherent  right  to  its  custody,  in  order  decently  to  bury  it, 
and  secure  its  undisturbed  repose.  The  dogma  of  the  Eng- 
lish ecclesiastical  law  that  a  child  has  no  such  claim,  no 
such  exclusive  power,  no  peculiar  interest  in  the  dead  body 
of  its  parent,  is  so  utterly  inconsistent  with  every  enlightened 
perception  of  personal  right,  so  inexpressibly  repulsive  to  every 
proper,  moral  sense,  that  its  adoption  would  be  an  eternal  dis- 
grace to  American  jurisprudence.  The  establishment  of  a 
right  so  sacred  and  precious  ought  not  to  need  any  judicial 
precedent.  Our  courts  of  justice  should  place  it,  at  once,  where 
it  should  fundamentally  rest  forever,  on  the  deepest  and  most 
unerring  instincts  of  human  nature,  and  hold  it  to  be  a  self- 
evident  right  of  humanity,  entitled  to  legal  protection  by  every 
consideration  of  feeling,  decency,  and  Christian  duty.  The 
world  does  not  contain  a  tribunal  that  would  punish  a  son 
who  should  resist,  even  unto  death,  any  attempt  to  mutilate 
his  father's  corpse,  or  tear  it  from  the  grave  for  sale  or  disseo* 
tion;  but  where  would  he  find  the  legal  right  to  resist,  except 
in  his  peculiar  and  exclusive  interest  in  the  body?'' 

The  final  conclusions  reached  by  Mr.  Ruggles  upon  the  sub- 
ject of  the  legal  aspect  of  the  matters  referred  to  him  for  his 
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report  were:  ^  1.  That  neither  a  corpse  nor  its  hurial  is  le- 
gally subject,  in  any  way,  to  ecclesiastical  cognizance,  nor  to 
sacerdotal  power  of  any  kind;  2.  That  the  right  to  bury  a 
corpse  and  t«  preserve  its  remains  is  a  legal  right,  which  the 
courts  of  law  will  recognize  and  protect;  3.  That  such  right, 
in  the  absence  of  any  testamentary  disposition,  belongs  ex- 
clusively  to  the  next  of  kin;  4.  That  the  right  to  protect  the 
remains  includes  the  right  to  preserve  them  by  separate  burial, 
to  select  the  place  of  sepulture,  and  to  change  it  at  pleasure." 

Following  the  law  as  announced  by  Mr.  Ruggles  in  the  re- 
port above  referred  to,  this  court  held,  in  the  case  of  Bogert  v. 
City  of  Indianapolis^  13  Ind.  134,  that  the  bodies  of  the  dead 
belong  to  the  surviving  relatives,  in  the  order  of  inheritance, 
as  other  property,  and  that  they  have  the  right  to  the  custody 
and  burial  of  the  same. 

Our  conclusion  is,  that  the  custody  of  the  corpse  and  the 
right  of  burial  do  not  belong  to  the  executor  or  administrator, 
but  to  the  next  of  kin,  and  that  the  courts  of  this  state  pos- 
sess the  power  to  protect  such  next  of  kin  in  the  exercise  of 
such  right. 

It  follows  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint  in  this  cause. 

The  second  paragraph  of  the  answer  avers  that  the  appel- 
lants prepared  the  corpse  named  in  the  complaint  for  burial 
on  or  about  the  tenth  day  of  December,  1884,  and  placed  the 
same  in  a  vault  wherein  were  placed  the  corpses  of  other 
children  of  like  age,  and  in  all  respects  prepared  in  the  same 
manner  for  interment;  that  in  consideration  therefor  the  ap- 
pellees promised  and  agreed  to  pay  the  appellants  a  fair  and 
reasonable  price,  which  was  twenty  dollars;  that  on  or  about 
the  twenty-ninth  day  of  April,  1885,  the  appellees  notified  the 
appellants  that  they  desired  to  have  their  said  child  interred, 
when,  for  the  first  time,  they  discovered  that  said  body  and 
corpse  had  been,  by  the  appellants,  shipped  by  mistake  to  some 
point  for  interment  not  then  remembered  by  them;  that  they 
then  and  there  so  notified  the  appellees,  and  promised  them  to 
immediately  find  the  place  of  the  interment  of  said  body,  and 
without  delay  return  the  same  to  appellees,  to  which  the  ap- 
pellees expressed  their  satisfaction;  that  on  the  fourth  day  of 
May,  1885,  they  learned  that  said  corpse  had  been  shipped  to 
and  interred  at  Ohio,  in  the  state  of  Pennsylvania,  and  so 
notified  the  apptllees,  and  informed  them  that  they  would 
have  Baid    corpse  returned  by  express   at  their  expense,  to 
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wit,  the  sam  of  fifty  dollars,  to  which  the  appellees  assented; 
that  immediately  thereafter,  and  before  said  corpse  had  time  ' 
to  arrive  at  the  city  of  Indianapolis,  to  wit,  on  the  fifth  day 
of  May,  1885,  the  appellees  commenced  this  action;  that 
afterwards,  on  or  about  the  tenth  day  of  May,  1885,  the  body 
of  said  child  was  returned  to  appellants,  and  was  taken  by 
the  appellees,  and  interred;  all  of  which  was  taken  and  ro- 
eeiyed  by  the  appellees  in  full  and  perfect  satis&ction  of  all 
wrongs  and  injuries  incident  to  the  mistake  made  by  the 
appellants  in  sending  said  body  to  the  town  of  Ohio,  in  place 
of  one  of  said  other  like  corpses  in  their  said  vault;  that  ap- 
pellees have  failed  to  pay  said  sum  of  twenty  dollars,  or  any 
part  thereof,  although  the  same  was  past  dne  at  the  time  of 
the  commencement  of  this  suit 

We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  this  answer.  It  is  drawn  and  proceeds  upon  the  theory 
that  the  appellees  accepted  the  acts  of  the  appellants,  in  the 
matter  of  the  return  of  the  corpse,  in  full  accord  and  satis- 
faction of  the  cause  of  acti<»i  set  up  in  the  complaint.  The 
averment  found  in  the  answer,  at  its  close,  to  the  effect  that 
a  return  of  the  corpse  was  taken  and  received  by  the  appel* 
lees  in  full  and  perfect  satisfaction  of  all  wrongs  and  injuries 
incident  to  the  mistake,  etc.,  made  by  the  appellants,  is  the 
statement  of  a  mere  conclusion  not  warranted  by  any  prem* 
ises  preceding  it.  It  was  the  duty  of  the  appellants  to  pro- 
cure a  return  of  the  corpse;  and  there  is  no  averment  in  the 
answer  that  the  appellees  agreed  with  the  appellants  that  they 
would  accept  such  return  in  satisfaction  of  the  cause  of  action 
upon  which  the  complaint  is  based. 

The  only  matter  urged  under  the  assignment  of  error,  call* 
ing  in  question  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial,  relates  to  the  instructions  in  the  cause.  The 
court  instructed  the  jury  that  in  assessing  the  damages  they 
might  take  into  consideration  the  mental  anguish  of  the  ap- 
pellees, if  they  suffered  any  mental  anguish  on  account  of  the 
matters  set  out  in  the  complaint. 

In  this  instruction  we  do  not  think  the  court  erred.  The 
caee  is  analogous  in  principle  to  the  case  of  Reese  v.  Western 
Union  Tel.  Co.,  123  Ind.  294.  In  that  case  it  was  held  thai 
the  telegraph  company  was  liable  for  the  mental  anguish  oo> 
casioned  by  its  failure  to  deliver  a  message  in  case  of  extreme 
illness.    The  doctrine  announced  in  that  case  is  fully  sop- 


Oet  180a]  BmHAH  «.  Wbioht.  2S7 

ported  by  tlM  caaeo  of  Western  Union  Tel.  Co.  t.  Cooper^  71 
Tex.  607;  10  Am.  St.  Rep.  772;  Hays  v.  Houaton  etc.  R.  R. 
Co.,  46  Tex.  272;  Wadsworth  ▼.  Western  Union  Tel.  Co.,  86 
Tenn.  695;  6  Am.  St.  Rep.  864;  Beasley  v.  Western  Union  Tel. 
Co.,  39  Fed.  Rep.  181.  The  cases  rest  upon  the  reasonable 
doctrine  that  where  a  person  contracts,  upon  a  sufficient  con- 
sideration, to  do  a  particular  thing,  the  failure  to  do  which 
may  result  in  anguish  and  distress  of  mind  on  the  part  of  the 
other  contracting  party,  he  is  presumed  to  have  contracted 
with  reference  to  the  payment  of  damages  of  that  character 
in  the  event  such  damages  accrue  by  reason  of  a  breach  of  the 
contract  on  his  part.  The  case  of  Wtidswortk  v.  Western  Union 
Tel  Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864,  is,  in  some  of  its 
features,  much  like  the  case  now  before  us.  In  that  case  the 
following  telegram  was  sent  to  Mrs.  Wadsworth,  the  sister  of 

the  deceased:  — 

^  Memphis,  October  8, 1887. 

•*  To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss. 

^  Mr.  Howell  died  this  morning.     Advise  us  what  to  da 

Will  look  for  some  one  on  morning  train. 

*•  R.  C.  Waldbn.** 

The  company  negligently  failed  to  deliver  this  telegram. 
In  a  suit  by  Mrs.  Wadsworth  against  the  telegraph  company, 
in  which  she  sought  to  recover  damages  on  account  of  injury 
to  her  feelings  in  being  deprived  of  the  privilege  of  being 
present  to  take  charge  of  the  body  and  to  superintend  its 
burial,  the  learned  judge  who  delivered  the  opinion  of  the 
court  said:  ^^To  hold  that  the  defendant  is  not  liable  in  this 
case  for  the  wrong  and  injury  done  to  the  feelings  and  affec- 
tions of  Mrs.  Wadsworth  by  its  default  would  be  to  disregard 
the  purpose  of  the  telegrams  altogether,  and  to  violate  that  rule 
of  law  which  authorizes  a  recovery  of  damages  appropriate 
to  the  objects  of  the  contract  broken." 

When  the  appellants  contracted  with  the  appellees  to  safely 
keep  the  body  of  their  daughter  until  such  time  as  they  should 
desire  to  inter  the  same,  they  did  so  with  a  knowledge  of  the 
fact  that  a  failure  on  their  part  to  comply  with  the  terms  of 
such  contract  would  result  in  injury  to  the  feelings  of  the 
appellees,  and  they  must  therefore  be  held  to  have  contracted 
with  referenoe  to  damages  of  that  charaoteri  in  the  event  of  a 
breach  of  the  oontraet  on  their  part 

After  a  carefol  examinatioii  of  all  the  questions  presented 
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by  the  record  in  this  cause,  we  find  no  error  for  which  the 

judgment  should  be  reversed. 
Judgment  affirmed.  

rER.soNAL  Pbopbrtt  —  BoDiits  OF  DsAD  pBRsoirs.  —  The  general  ml*  la, 
that  tho  dead  bodies  of  persons  are  not  subjects  of  property:  8taU  ▼•  Doepke, 
68  Mo.  208;  30  Am.  Rep.  786;  OriffUh  v.  CharbUe  de.  JS.  B.  Ok,  99  B.  0,  250^ 
65  Am.  Rep.  1.  Yet  the  relatives  of  a  deceased  have  certain  rights  with  re- 
8p>>ct  to  hia  body  which  the  law  recognises:  Pierct  t.  Swan  PobU  CemeUrp, 
10  U.  I.  227;  14  Am.  Rep.  667.  Compare  WM  ▼.  Walker,  180  Mass.  422| 
39  Am.  Rep.  465,  and  note* 

Damages —  Mbntal  Anguish  and  Sarmnro.— 'As  to  when  mental 
Btiffering  may  be  considered  as  an  element  of  damages  for  the  breach  of  a 
contract^  see  Wutem  Unum  TeL  Cb.  ▼.  Broeeehet  72  Tez.  (KS4;  18  Am.  St 
Rep.  843,  and  note.  Compare  note  to  AuMin  ▼•  WUmH^  60  Am.  Dee.  767- 
776. 


Bedford  Bank  v.  Aooail 

[125  IMDIAXA,  SSI.] 

Bank  mat  Pat  Promzssobt  Note  or  rrs  Dxpositob  WBWf.  —  Where  • 
promissory  note,  negotiable  and  payable  at  a  bank,  is  sent  to  said  bank 
properly  indorsed  for  collection,  it  has  the  right  to  pay  the  note  ont  of 
any  general  funds  of  the  maker  on  deposit  with  it»  and  eharge  his  ao- 
eonnt  with  the  amount.  One  who  has  drawn  snoh  a  note  cannot  be 
heard  to  say,  after  his  banker  has  paid  a  jnst  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the  payment 
was  wholly  voluntary  and  unauthorised.  In  snch  a  case,  the  banker 
who  has  paid  the  note  is  entitled  to  hold  it  as  the  equitable  owner  or  ptir^ 
chaser,  and  is  entitled  to  set  it  off  in  a  suit  to  recover  a  balance  dne  the 
depositor  on  general  account. 

Action  to  recover  the  balance  of  «  deposit    The  opinion 
states  the  case. 

/.  W.  Bu8kirk,  M.  F.  Dunn,  and  Q.  Q.  Dunn,  for  the  ap- 
pellant. 

/.  OUes,  for  the  appellee. 

Mitchell,  J.  On  the  eighth  day  of  May,  1888,  John  W. 
Acoam  had  a  sum  of  money  on  general  deposit  in  the  Bedfonl 
Bank,  in  Bedford,  Indiana.  The  bank  on  that  day  received  a 
note,  indorsed  to  it  for  collection,  payable  by  the  depositor  to 
^tone,  Sons,  &  Co.,  at  the  Bedford  Bank.  The  bank  remitted 
f  the  amount  dne  on  the  note  to  its  correspondent,  and  charged 
the  account  of  its  depositor  with  the  sum  remitted.  This  was 
done  without  notice  to  the  depositor,  or  other  authority,  except 
•noh  as  the  law  implies  from  the  fact  that  the  note  was  nego- 
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tiable  and  payable  at  the  bank,  and  was  duly  indorsed  and 
sent  *o  it  for  collection.  The  depositor  repudiated  the  act  of 
bis  banker,  and  sued  the  bank  to  recover  an  alleged  balance, 
which  it  is  conceded  be  is  entitled  to  recover,  unless  the  bank 
has  the  right  to  set  off  the  amount  of  the  note  above  men- 
tioned. There  is  no  question  but  that  the  bank  acted  in  good 
fiEkith,  nor  is  there  any  dispute  but  that  the  plaintiff  below 
owed  the  note  to  Stone,  Sons,  A  Co. 

It  is  settled  that  as  soon  as  money  is  deposited  in  a  bank, 
the  depositor  and  the  bank  assume  the  relation  of  debtor  and 
creditor.  The  money  at  once  becomes  the  property  of  the 
bank,  and  unless  the  money  deposited  was  designed  for  a  special 
purpose,  or  unless  there  exists  an  agreement  to  the  contrary, 
the  bank  has  the  right  to  apply  a  sufficient  amount  of  the 
deposit  to  the  payment  of  any  debt  due  from  the  depositor  to 
the  bank:  Lamb  v.  Morriij  118  Ind.  179«  If  the  Bedford  Bank 
had  discounted  the  note  of  Stone,  Sons,  &  Co.,  or  taken  an 
absolute  assignment  to  itself  of  the  paper,  there  would  be  no 
dispute  about  its  right  to  retain  the  amount  due  out  of  the 
depositor's  account.  Is  the  right  of  the  bank  to  set  off  the  sum 
admitted  to  be  due  on  the  note  destroyed  because  the  amount 
was  paid,  not  by  way  of  discount,  but  in  consequence  of  the 
note  having  been  made  payable  at  the  bank?  The  authori- 
ties are  not  agreed  upon  the  question,  but  upon  principle,  and 
in  consonance  with  the  weight  of  authority,  it  seems  to  us  the 
right  of  the  bank  to  set  off  the  amt>unt  must  be  affirmed.  In 
England,  it  is  the  settled  rule  that  if  a  note  is  made  payable 
at  a  particular  bank,  the  maker  thereby  authorizes  the  bank 
to  pay  it  out  of  his  funds  on  deposit^  or  by  advancing  the 
amount  to  his  credit  Accordingly,  in  RobarU  v.  Tucker^  16 
Ad.  &  E.,  N.  S.,  600,  Parke,  B.,  said:  ''  If  this  were  the  ordi« 
nary  case  of  an  acceptance  made  payable  at  a  banker's,  there 
can  be  no  question  that  making  the  acceptance  payable  there 
is  tantamount  to  an  order,  on  the  part  of  the  acceptor,  to  the 
banker  to  pay  the  bill  to  the  person  who  is,  according  to  the 
law  merchant,  capable  of  giving  a  good  discharge  for  the  bill." 
So  in  Kymer  v.  Laurie^  18  L.  J.  Q.  B.  218,  certain  bankers 
holding  in  their  hands  an  amount  of  money  on  account  of  a 
depositor,  paid  a  bill  of  exchange  which  had  been  made  pay* 
9iAe  at  their  banking-house,  when  it  became  due  and  was 
presented  to  them  by  the  holder.  No  orders  to  pay  the  accept- 
ance had  been  given,  nor  had  the  authority  contained  on  the 
face  of  the  bill  been  countermanded.    It  was  held  that  the 
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bankers  bad  autbority  to  apply  tbe  funds  of  tbe  depositor  in 
their  hands  to  the  payment  of  the  acceptance.  This  rule, 
with  some  modifications,  has  been  recognized  almost  univer- 
sally by  the  eourts  in  this  country.  Accordingly,  we  find  it 
declared  in  an  early  ease  {State  Bank  ▼.  Arm$trong^  4  Der. 
619)  that  there  can  be  no  question  that  if  a  bank  pays  off  a 
note  or  acceptance  of  a  depositor,  payable  at  the  bank,  this 
constitutes  a  proper  debit  in  the  account  of  the  depositor;  and 
in  MandeviUe  t.  Union  Bank^  9  Cranch,  9,  Chief  Justice  Mar- 
shall said:  *'  By  making  a  note  negotiable  in  bank,  the  maker 
authoriies  the  bank  to  adyance  on  his  ciediti  to  the  owner  of 
the  note,  the  sum  expressed  on  its  face.** 

Many  well-considered  cases  go  to  the  full  extent  of  holding 
that  a  noto  payable  at  a  banking-house  is,  in  effect,  the  equtr* 
alent  of  a  check  or  draft  on  the  bank  in  favor  of  the  holder  of 
the  note,  and  that  the  bank  is  in  default  if  it  allows  the  paper 
to  go  to  protest,  in  case  the  maker  has  money  due  him  from 
the  bank  on  account  generally  applicable  to  the  payment  of 
drafts  or  checks:  dymmereial  Nat.  Bank  ▼.  Henningerf  105 
Pa.  St.  496;  Indig  ▼.  National  City  Bank  etc.,  80  N.Y.  100;  JEtna 
Nat.  Bank  r.  Fourth  Nat.  Bank  etc.,  46  N.  Y.  82;  7  Am.  Rep. 
314.  See  also  Randolph  on  Commercial  Paper,  sec.  1441; 
Daniel  on  Negotiable  Instruments,  sec.  826  a;  2  Morse  on 
Banks,  sea  567;  BoUes  on  Banks  and  Depositors,  sec.  403. 

A  contrary  view  has,  however,  been  vigorously  maintained: 
Orissom  t.  Commercial  Nat.  Bankj  87  Tenn.  850;  10  Am.  St 
Rep.  669;  Ridgely  Nat.  Bank  ▼.  Patton^  109  HI.  479.  While 
we  are  not  inclined  to  the  view  that  a  promissory  note  nego- 
tiable and  payable  at  a  bank  in  this  stato  is  in  all  r«^spects 
the  equivalent  of  a  check  drawn  by  the  maker  against  a  fund 
on  deposit  in  the  bank,  so  as  to  require  tbe  banker  to  pay  the 
noto  on  presentation  out  of  funds  applicable  to  that  purpose, 
we  can  conceive  of  no  valid  reason  why  a  note  or  bill  thus 
drawn  should  not  be  held  to  authorize  the  banker  to  pay,  and 
thereby  become  subrogated  to  all  the  rights  of  the  holder,  to 
the  same  extent  as  if  it  had  purchased  the  paper  after  matu- 
rity. One  who  has  drawn  a  note  or  bill  payable  at  a  bank 
must  have  done  so  for  some  purpose,  and  he  cannot  be  heard 
to  say,  after  his  banker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the 
payment  was  wholly  voluntary  and  unautliorizcd.  In  such  a 
case  the  banker  who  has  paid  the  note  is  entitled  to  hold  it 
as  the  equitable  owner  or  purchaser,  and  is  entitled  to  set  it 
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off  in  a  Boit  to  recover  a  balance  due  the  depositor  on  general 
account 

The  decision  in  Scott  ▼.  Shirks  60  Ind.  160,  u^ion  the  facts 
there  involved,  is  not  necessarily  opposed  to  the  conclusion 
above.  When  a  note  payable  at  a  bank  is  signed  by  three 
persons,  one  of  whom  has  an  account  at  the  bank,  it  may  well 
be  said  that  the  bank  has  no  power  to  transfer  money  depos- 
ited by  one  of  the  makers  to  the  payment  of  the  note,  without 
the  depositor's  oonsent:  Lamb  v.  MorrU^  118  Ind.  179. 

The  court  erred  in  its  conclusions  of  law  upon  the  facts 
found. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  restate  its  conclusions  of  law  in  consonance  with  this 
opinion. 

BanIls  and  BANKnro  —  Patmkmt  of  Notb  Mads  a¥  DBrosrroB  Pat- 
ABLB  AT  THS  Bavk.  —  WIwh  tke  Builnr  •!  m  Mgotiabla  noto  payable  at  a 
baok  baa  at  the  date  of  iti  maturity  a  general  deposit  to  hia  credit  in  tbe 
bank  safficient  to  pay  off  anch  note^  which  depoalt  it  not  already  eat  aaido 
for  some  other  purpose,  the  bank  moat  pay  the  note^  and  charge  tbe  same 
against  the  depositor  in  relief  of  hia  indoraers:  Oennan  NaL  Bank  t.  Forenuutt^ 
138  Pa.  St.  474;  post  p.  000.  But  the  contrary  mle  is  laid  down  in  Orismn 
r.  Commercial  NaL  Bank,  87  Tena.  350;  10  Am.  St.  Rep.  669.  Compare  also 
National  Bank  </  Netoburgk  ▼.  Smith,  66  N.  T.  271;  33  Am.  Bep.  48,  and 
particularly  note  60-52i 
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[44  Kansas,  64.] 
OumiTAL  Law  — QBTAiiriNO  Ooom  itndsb  Falsk  Pasmnni  —Where  mi 
agent  obtalni  personal  property  belonging  to  hia  prineipal«  and  to  tlie 
immediate  possession  of  which  the  latter  is  entitled,  by  meana  of  falsa 
statements  made  to  a  third  party,  the  agent  ia  not  gnilty  of  obtaining 
goods  or  property  by  false  pretenses.  Nothing  is  a  false  pretense,  within 
the  meanmg  of  the  statute,  which  has  no  tendency  to  and  does  not  hani 
a  person. 

Original  petition  for  and  proceedinge  on  a  writ  of  habea9 
eorpuB. 

J.  W.  Roae^  for  the  petitioner. 

W.  H.  Robb^  county  attorney,  for  the  state. 

HoRTON,  C.  J.  The  petitioner,  Hannah  Cameron,  alleges 
that  she  is  illegally  restrained  of  her  liberty  by  the  sheriff  of 
Edwards  County,  under  a  warrant  issued  on  the  twenty-seventh 
day  of  March,  1890,  by  J.  Kenneck,  a  justice  of  the  peace  of 
that  county,  charging  her  with  having  unlawfully,  feloniouslyt 
and  designedly,  by  false  pretenses,  obtained  from  Gteorge  W. 
Crawford  an  organ  of  the  value  of  ninety-five  dollars. 

It  appears  from  the  agreed  statement  of  facts  that  Crawford 
had  purchased,  in  November,  1888,  an  organ  from  Mrs.  Cam* 
eron,  who  acted  as  agent;  that  he  had  made  a  cash  payment 
upon  the  organ,  and  gave  two  promissory  notes  for  the  deferred 
payments.  The  notes  were  so  executed  that  the  payee  was 
entitled  to  take  possession  of  the  organ  at  any  time,  if  Craw- 
ford failed  to  pay  as  the  notes  matured,  or  if  he  undertook  to 
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remove  the  organ  firom  the  place  where  it  was.  It  also  appears 
that  he  paid  upon  the  organ  same  aggregating  sixty-six  dol- 
lars; that  at  the  time  Mrs.  Cameron  came  for  the  organ,  on 
January  8, 1890,  there  was  due  upon  the  last  note  between 
thirty-five  and  forty  dolLirs;  that  she  stated  to  him  ^^she  was 
the  agent  of  the  Western  Temple  of  Music,  of  which  S.  R. 
Huyett  was  the  general  manager;  that  the  company  had  sent 
her  to  take  the  organ  on  account  of  the  non-payment  of  the 
last  note;  that  she  would  take  the  organ  to  her  house,  at 
Macksville,  in  this  state,  a  few  miles  distant  from  where  Craw- 
ford lived,  and  that  he  could  have  the  organ  at  any  tinie  by 
making  payment";  that  Crawford  relied  upon  these  Rtatu- 
mentSi  and  surrendered  the  possession  of  the  organ  to  Mrs. 
Cameron.  Soon  afterward,  Crawford  went  to  Macksville  to 
see  Mrs.  Cameron  and  make  the  last  payment,  but  found 
the  organ  had  been  taken  to  Hutchinson,  in  this  state.  It 
further  appears,  however,  that  although  Mrs.  Cameron  htnl 
been  acting  as  agent  for  the  Western  Temple  of  Music  for 
about  two  years,  and  had  sold  several  organs  for  the  company, 
that  the  one  purchased  by  Crawford  belonged  to  her  daughter, 
Mrs.  Ursula  Searles;  that  she  sold  the  organ  to  Crawford  as 
the  agent  of  Mrs.  Searles;  that  after  the  last  note  was  over^ 
due,  at  the  request  of  her  daughter,  and  as  her  agent,  she  ob- 
tained possession  of  the  organ  from  Crawford,  who  was  then 
in  default  upon  the  last  note  for  an  amount  exceeding  thirty 
dollars.  It  also  appears  that  Mrs.  Cameron  believed  at  the 
time  she  went  to  Crawford's  for  the  organ  that  he  was  about 
to  remove  with  his  family  to  Texas,  and  take  the  organ  with 
him. 

According  to  all  the  testimony,  the  conditions  of  the  last 
note  which  Crawford  had  executed  for  the  organ  were  not 
complied  with.  It  is  also  conceded  that  the  holder  of  the 
note,  under  its  terms,  was  entitled  to  the  possession  of  the 
organ  upon  default  of  payment,  or  if  the  purchaser  undertook 
to  remove  the  organ  from  the  place  where  it  was.  Upon  the 
facts  as  disclosed  by  the  testimony,  Mrs.  Cameron  has  not 
been  guilty  of  any  public  offense.  Her  daughter,  Mrs.  Searles, 
was  legally  entitled  to  the  possession  of  the  organ  at  the  time 
that  Mrs.  Cameron  made  the  demand  for  it.  It  is  true,  ac- 
cording to  the  testimony  of  Mr.  Crawford,  that  she  made  false 
statements  concerning  the  Western  Temple  of  Music,  and  the 
order  alleged  by  her  to  have  been  given  by  S.  R.  Huyett,  its 
general  manager;  but  nothing  is  a  false  pretense,  within  the 
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ienss  of  the  statatei  wUoh  has  no  tendency  to  and  does  not 
harm  a  peraon.  It  is  not  an  indictable  oflbnse,  nnder  the 
statate,  for  one  to  obtain  by  false  statements  payment  of  a 
debt  already  duOi  or  personal  properly  to  the  possession  of 
which  he  is  entitled,  because  no  injary  is  done. 

In  People  v.  Thomas^  8  Hill,  169,  the  defendant  was  charged 
with  obtaining  property  by  false  pretenses,  the  fraadolent  pre- 
tense being  that  a  note  of  the  proseontor  which  he  had  for  the 
amount  had  either  been  lost  or  burned,  which  was  known  by 
him  to  be  false;  and  afterward  he  negotiated  the  note  to  a 
third  person.  The  court  held  that  the  false  representation, 
tending  merely  to  induce  one  to  pay  a  debt  previously  due 
from  him,  was  not  within  the  statute  against  obtaining  prop- 
erty by  false  pretenses,  the  court  saying:  '^  A  false  represen- 
tation by  which  a  man  may  be  cheated  into  his  duty  is  not 
within  the  statute."  And  in  Commonwealth  y.  Henry,  22  Pa. 
St  258,  Woodward,  J^,  makes  use  of  almost  precisely  the  same 
language. 

In  this  case  Mrs.  Searles  was  entitled  to  the  possession  of 
the  organ.  Her  mother  obtained  that  possession  by  false 
statements;  but  as  Crawford  was  not  entitled  to  the  posses- 
sion of  the  organ,  and  Mrs.  Cameron  obtained  it  for  her 
daughter  and  at  her  daughter's  request,  no  injury  was  done 
to  Crawford  or  any  one  else,  and  Crawford  cannot  complain. 
No  crime  or  offense  was  committed:  Crimes  Act,  sec.  94;  1 
Bishop's  Crim.  Law,  7th  ed.,  sees.  438,  466;  Commonwealth 
T.  MeDuffy,  126  Mass.  467;  State  v.  Holly  way,  41  Iowa,  200; 
20  Am.  Rep.  586;  State  v.  Hurst,  11  W.  Va.  54. 

If  Mrs.  Cameron  had  sold  the  organ  to  Crawford  as  the . 
agent  of  the  Western  Temple  of  Music,  and  not  as  the  agent 
of  her  daughter,  Mrs.  Searles,  yet  if  at  the  time  she  made  the 
demand  the  notes  given  by  Crawford  had  not  been  paid,  Craw- 
ford had  no  right  to  hold  or  retain  possession  of  the  organ. 
Upon  default  in  failing  to  pay  the  notes,  or  any  of  them,  the 
payee  thereof,  not  Crawford,  was  entitled  to  the  possession  of 
the  organ.  If  the  testimony  of  the  prosecution  is  all  true, 
Mrs.  Cameron  was  guilty  of  statements  contrary  to  the  truth 
and  good  morals,  but  she  has  not  rendered  herself  criminally 
liable. 

It  appears  from  the  testimony  that  Mrs.  Cameron  was  dis- 
diarged  by  the  probate  judge  of  Stafford  County,  in  this  state, 
upon  a  writ  of  hahetxs  corpus,  on  the  fifth  day  of  February, 
1890;  that  a  full  hearing  was  had  of  the  matters  in  contro- 
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versy  before  the  probate  judge,  and  that  we  are  now  asked  to 
rule  that  the  determination  o^  the  probate  judge  is  final  and 
conclusive,  notwithstanding  the  filing  of  a  subsequent  com* 
plaint  and  the  arrest  thereon.  In  view  of  the  conclusion  we 
have  reached,  that  Mrs.  Cameron  is  not  guilty  of  any  offense 
or  crime,  we  deem  it  unnecessary  to  pass  upon  the  question  so 
forcibly  presented. 
The  petitioner  will  be  discharged. 


OBTAiNnro  OooM  UHDKB  Falsx  Prxtrnsis — What  n  A  Falsi  Pr»- 
TiNsx.  —  A  false  pretense  is  saoh  a  fraudalent  representatioa  of  an  existing 
or  past  fact  by  one  who  knows  it  to  be  false  as  is  oalcnlated  to  induce  the  per* 
sou  to  whom  it  is  made  to  part  with  something  of  Tslne:  Jaebton  t.  People^ 
126  nL  139.  A  oriminal  prosecution  cannot  be  founded  upon  a  false  repre. 
sentation  whioh  is  not  calculated  to  Justify  a  reasonable  man  in  placing  reli- 
ance thereon:  State  v.  BttrtteU,  119  Ind.  892.  Compare  Oommanwealth  ▼• 
Mkkeiberger,  119  Pa.  St  254;  4  Am.  Si  Rep.  642.  and  note;  Siaie  t.  HaU, 
76  lowSfe  85;  14  Am.  St.  Rep.  204,  and  note.  A  defendant  was  properly 
found  guilty  of  obtaining  money  under  false  pretenses^  where  he  was  proTed 
to  have  falsely  represented  himself  to  be  a  lawyer  from  Chicsgo^  the  agent  of 
a  loan  company  orgeaiied  to  loan  money  throughout  the  southern  states,  by 
means  of  which  representation  be  obtained  from  the  prosecuting  witness 
thirty -fiVe  doUais  as  a  lee  for  examining  the  title  to  his  land,  which  he  rep- 
resented must  be  done  before  any  money  could  be  loaned:  BobbiU  t.  StaU^ 
87  Ala.  91.  A  defendant  was  found  guilty  of  obtaining  money  under  false 
pretenses,  where  he  falsely  represented  himself  as  owner  of  883  steers,  which 
he  undertook  to  sell  to  the  proeecuting  witness  for  the  snm  of  two  thousand 
dollars,  having  executed  to  him  a  bill  of  sale  and  receiTcd  from  him  the  pur- 
chase-money: State  ▼.  Jacknn,  42  Kan.  448.  One  who  obtained  goods  by  ex- 
ecuting a  chattel  mortgage  upon  property  which  he  falsely  represents  that  he 
owns  is  guilty  of  obtaining  goods  under  false  pretenses:  CcmmomDeaUh  ▼. 
Lm^  149  Mass.  179.  A  defendant  was  properly  conYicted  of  obtaining  prop- 
erty under  false  pretenses,  where,  having  been  entitled  to  a  claim  for  witness 
fees  against  the  county,  he  assigned  such  claim  to  a  third  party,  and  then 
obtained  his  order  from  the  register  of  deeds  upon  the  false  statement  that 
he  had  not  assigned  his  claim:  State  ▼.  Hargnne^  103  N.  C.  328.  In  Stale 
V.  WiOoereom^  103  N.  C.  337,  defendant  was  convicted  under  an  indictment 
charging  false  pretense,  where  the  pretense  alleged  and  proved  was,  that  he 
had  represented  "  that  a  certain  bay  horse,  which  he  ...  .  then  and  there 
had,  was  sonnd,  and  not  lame,  whereas  in  truth  sad  in  fact  the  said  bay 
horse  was  not  sonnd,  and  was  lame  from  a  diseased  shoulder,*'  which  repre- 
sentaticQ  he  mad^  knowing  it  to  be  false.  To  constitute  the  offense  of  ob- 
taining money  or  property  under  false  pretenses,  it  is  not  necessary  that  the 
thing  obtained  should  be  of  the  value  whioh  would  constitute  grand  larceny 
if  it  were  sloleai  /adhMW  ▼•  (kenmomoeaUk,  86  Ky.  L 
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State  v:  Smite. 

[44  Kansas,  76.1 

JVRT  AND  JCROKS  —  SiCKNESS  OF  JUROB  MUST  BB  ESTAKJimD  UT  PrBSENCB 

or  AocusBix  —  Where,  upon  the  trial  of  a  peraon  aooased  of  felouy,  the 
jury,  after  hearing  the  evidence,  are  allowed  to  feparate  and  go  to  tlieir 
homes,  and  the  inability  of  a  juror  to  attend  beoanae  of  sickness  com* 
inencing  during  the  recess  is  reported  to  the  court,  the  fact  of  the  sick- 
ness of  such  juror  must  be  established  as  any  other  fact  is  established 
in  a  court  of  justice,  in  accordance  with  judicial  methods,  including  the 
right  of  the  accused  to  be  present*  and  to  introdnoe  evidence  and  crosd- 
examine  witnesses;  and  it  is  reTorsibla  error  for  the  oonrt*  of  its  own 
motion,  or  from  mere  reports  nnverified  by  affidavits  or  nnsupported  by 
oaths  administered  in  open  court,  and  in  the  absence  of  the  accused,  to 
determine  that  there  exists,  because  of  the  sickness  of  such  juror,  an 
anavoidable  necessity  that  the  remaining  jnrors  should  be  discharged 
without  verdict,  and  by  such  an  arbitrary  exercise  of  jadicial  discretion 
deprive  the  accused  of  the  plea  of  once  in  jeopardy. 

JVRY  AMD  JintORS  —  ReOORD  MUST  ShOW  FaOTB  ADTHOBTSIVO  DiaCHARGE  OF 

JuRT.  —  When  an  order  is  made  by  a  trial  court  discharging  a  jnry  with- 
out verdict,  to  which  has  been  committed  the  qnestioa  of  the  guilt  or  in- 
nocence of  a  person  accused  of  crime,  the  record  most  show  affirmatively 
the  existence  of  the  fact  or  facts  which  induced  snoh  order  and  jostilied 
the  exercise  of  such  extraordinary  power. 

JURT  AND  JOBORS  —  Bvn>BNOB  TO  EsTABUSB  SiCKNBaS  OF  JuBOB.  —  A  letter 

purporting  to  have  been  written  by  a  sick  juror  to  the  trial  jndge  is  not 
admissible  in  evidence  to  establish  the  sickness,  in  the  absenoe  ol  any 
preliminary  proof  of  the  genuineness  of  such  latter. 

0.  F,  Foley  and  W.  E.  Borah,  for  the  appellants. 

£.  B.  Kellogg,  attomey-general,  and  /.  W»  Brinekerhoff,  county 
attomeyy  for  the  state* 

Simpson,  C.  At  the  regular  January  term,  1890,  of  the  dis- 
trict court  of  Bioe  County,  the  appellants,  James  Smith,  John 
Smith,  and  Martin  Smith,  were  placed  upon  their  trial,  charged 
with  burglary  and  larceny.  They  waived  arraignment,  en- 
tered a  plea  of  not  guilty,  a  jury  was  sworn,  and  the  state  and 
the  defendants  both  submitted  their  evidence.  All  this  took 
place  on  the  tenth  day  of  January.  When  the  court  met  on 
the  morning  of  the  11th  of  January,  counsel  for  appellants 
ns«ked  permisi>ion  to  indroduce  further  evidence  in  their  behalf. 
The  jurors  were  called,  and  all  were  present  and  took  their 
seats  in  the  jury-box;  and  thereupon  Frank  Fry,  a  juror, 
stated  to  the  court  that  he  was  unable  to  sit  as  a  juror  on  that 
day,  on  account  of  sickness;  and  upon  this  statement  the 
court  adjourned  the  hearing  of  the  case  until  the  thirteenth 
day  of  January.  When  the  court  met  on  the  18th,  and  the 
jury  were  called,  all  were  present  except  two  jurors,  John 
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Jolmston  and  John  Kelly.  The  court  was  informed  that  these 
two  jurymen  were  sick,  and  an  adjournment  was  ordered  until 
the  morning  of  the  14th  of  January*  On  that  morning,  all  the 
jurors  were  present  and  ready  for  duty  except  John  Kelly. 
The  jury  were  permitted  to  separate  until  five  o'clock,  p.  m., 
of  that  day  (the  14th  of  January).  At  five  o'clock,  p.  m.<,  the 
jury  were  again  ealled,  and  it  appearing  that  the  juror  Kelly 
was  still  absent  and  reported  sick,  the  trial  court  discharged 
the  jury  from  any  further  consideration  of  the  case.  During 
all  this  day,  except  during  a  short  time  in  the  morning,  the 
defendants  were  absent  from  the  court-room,  being  confined 
in  the  Rice  County  jail.  They  were  not  present  at  the  time 
tlie  jury  were  discharged,  but  their  attorneys  were  in  attend- 
ance, and  objected  to  the  discharge  of  the  jury.  The  trial 
court  entered  on  the  journal  the  following  order  discharging 
the  jury:  — 

"Afterward,  to  wit,  on  the  fourteenth  day  of  January,  1890, 
and  just  before  adjourning  for  supper,  court  being  duly  con- 
vened, the  said  jury  was  by  the  clerk  called,  and  all  responded 
to  their  names  except  John  Kelly,  who  was  then  absent  from 
court;  and  upon  inquiry  being  made  regarding  the  absence  of 
said  juror  Kelly,  the  sheriff  informed  the  court  that  a  mes- 
senger had  been  sent  for  the  said  juror,  John  Kelly,  and  that 
said  messenger  stated  that  said  Kelly  reported  himself  too  sick 
to  be  present  in  court;  that  said  Kelly  did  not  know  when  he 
would  be  able  to  be  present  in  court;  that  he  might  not  ))e 
able  to  come  into  court  for  a  week;  and  that  said  Kelly  stated 
be  would  come  into  court  as  soon  as  he  was  able;  and  the 
courts  being  satisfied  from  the  report  of  said  sheriff,  and  also 
from  a  letter  received  from  said  juror  by  said  court,  purport- 
ing to  be  written  by  said  juror  Kelly,  that  said  juror  John 
Kelly  was  seriously  sick,  and  unable  to  attend  court,  there- 
upon discharged  said  eleven  jurors  from  the  further  consid- 
eration of  said  case. 

**  Whereupon,  and  at  the  same  time,  the  defendants  being 
then  absent  from  the  court-room  and  confined  in  the  county 
jail  of  Bice  County,  Kansas,  the  court  discharged  the  said  jury 
from  the  further  consideration  of  this  cause;  to  all  of  which 
aetton  of  the  court  the  defendants  by  their  counsel  then  and 
there  duly  excepted,  which  exception  waa  by  the  court  al- 
lowed; that  at  the  time  of  the  discharge  of  said  eleven  jurors, 
neither  of  defendants'  counsel,  Messrs.  Borah  or  Foley,  who 
were  present  and  defendants'  said  counsel,  objected  to  the  dis- 


Btats  v.  Smith^  [Eansaii, 

charge  of  itkl  elaren  jurors  from  said  caae  on  the  groand 
that  their  eaid  elients,  James,  John,  and  Martin  Smith,  de- 
fendants herein,  were  not  present  in  court. 

**  During  all  the  proceedings  had  in  this  cause  on  the  four- 
teenth day  of  January,  1890,  except  upon  convening  of  court 
in  the  morning,  at  which  time  no  proceedings  in  this  cause 
were  had  except  to  adjourn  the  further  hearing  of  the  same 
till  the  afternoon  of  the  same  day,  in  order  to  hear  from  juror 
for  whom  a  messenger  was  sent,  the  defendants  and  each  of 
them  was  absent  from  the  court-room,  and  were  confined  in 
the  county  jail  of  Rice  County,  Kansas. 

'*  Before  the  said  eleven  jurymen  in  attendance  upon  the  trial 
of  said  cause  were  by  the  court  discharged,  the  court  duly  in- 
quired of  said  Foley  and  BcMrah  if  they  were  willing  to  proceed 
with  the  trial  of  the  cause  with  the  eleven  jure:  s  who  were 
able  to  be  and  were  present,  and  they  replied  that  they  were 
not  willing  so  to  do,  but  would  require  a  full  panel. 

^'That  the  continuance  from  the  thirteenth  to  the  four- 
teenth day  of  January  was  made  by  the  court  at  its  own 
instance,  the  defendants  by  their  counsel  objecting  to  such 
continuance." 

On  the  twentieth  day  of  January,  1890,  the  appellants  were 
arraigned  upon  the  same  information  upon  which  they  had 
previously  been  put  upon  trial,  and  objected  to  being  required 
to  plead  to  the  information,  on  the  ground  that  a  jury  had 
once  been  sworn  to  try  them,  and  that  said  jury  had  been  dis- 
charged without  their  consent,  in  their  absence,  and  while 
they  were  confined  in  the  jail,  and  that  they  had  once  been 
put  in  jeopardy  upon  the  offenses  charged  against  them  in  the 
information.  This  was  overruled.  The  appellants  then  filed 
their  plea  in  abatement,  setting  up  the  same  facts,  and  this 
was  overruled.  The  appellants  then  pleaded  not  guilty,  and 
pleaded  the  same  facts  in  bar.  The  trial  proceeded,  and  the 
appellants  were  convicted  of  the  larceny  of  goods  of  the  value 
of  $50.93.  A  motion  for  a  new  trial  and  a  motion  in  arrest  of 
judgment,- in  which  all  these  facts  were  again  set  forth,  were 
both  overruled.  The  appellants  had  all  proper  exceptions 
noted  and  saved  on  all  these  various  rulings;  at  least  they 
have  done  enough  to  fairly  present  the  questions  they  discuss 
here  for  review.  Their  contention  is  embraced  in  these  two 
propositions:  That  there  was  no  evidence  of  tbe  sickness  of 
the  juror  Kelly  that  authorized  the  court  to  discharge  the 
jury,  and  that  such  discharge  was  not  legal  without  the  pres- 
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ence  of  the  appellants.  Section  281  of  the  code  provides: 
**  The  jury  may  be  discharged  by  the  court  on  acconnt  of  the 
sickness  of  a  juror,  or  other  action  or  calamity  requiring  their 
discharge,  or  by  consent  of  both  parties,  or  after  they  have 
been  kept  together  until  it  satisfactorily  appears  that  there  is 
no  probability  of  their  agreeing." 

Section  208  of  the  Criminal  Code  provides:  "The  proceed- 
ings prescribed  by  law  in  civil  cases,  in  respect  to  the  impan- 
eling of  jurors,  the  keeping  of  them  together,  and  the  manner 
of  rendering  their  verdict,  shall  be  had  upon  trials  on  indict- 
ments and  informations  for  criminal  offenses,  except  in  cases 
otherwise  provided  by  statute.** 

The  court  had  the  right  to  discharge  the  jury  on  account  of 
the  sickness  of  one  of  the  members  thereof:  Stats  v.  White^ 
19  Kan.  445;  27  Am.  Rep.  137. 

It  is  insisted  upon  one  side  that  the  determination  of  the 
existence  of  such  a  sickness  rests  largely  and  almost  exclu- 
sively in  the  discretion  of  the  court;  while  the  appellants 
contend  that  its  existence  must  be  established  as  a  fact  in 
accordance  with  the  rules  of  evidence,  and  that  a  trial  court 
cannot,  of  its  own  motion,  or  from  mere  reports  unverified  by 
affidavits  or  unsupported  by  oaths  administered  in  open  court, 
determine  that  there  exists  such  an  unavoidable  necessity  that 
the  remaining  jurors  should  be  discharged,  and  by  such  an 
arbitrary  exercise  of  judicial  discretion  deprive  the  appellants 
of  the  plea  of  once  in  jeopardy.  The  power  to  so  discharge  a 
jury  is  not  to  be  arbitrarily  exercised.  One  of  the  constitu- 
tional rights  of  a  party  charged  with  crime  is,  that  he  is  not 
to  be  twice  put  in  jeopardy  for  the  same  offense;  and  the 
power  of  a  court  to  discharge  a  jury  which  has  been  sworn  to 
paos  upon  the  question  of  his  guilt  and  innocence  must  be  ex- 
ercised with  a  view  to  preserve  inviolate  his  constitutional 
right  in  this  respect.  The  sickness  of  a  juror  is  one  of  those 
unavoidable  necessities  which  arise,  beyond  the  power  of  the 
court  or  the  prosecution  to  foresee. 

It  seems  clear  on  principle,  as  well  as  In  view  of  the  consti- 
tutional privileges  of  the  prisoner,  that  this  authority  cannot 
be  arbitrarily  exercised;  for  in  the  language  of  the  supreme 
court  of  the  state  of  Pennsylvania  in  the  case  of  Ccmmanwealth 
V.  Clue^  8  Bawie,  498,  **Why  it  should  be  thought  that  the 
citisen  had  no  other  assurance  than  the  arbitrary  discretion 
of  the  magistrate  for  the  enforcement  of  the  constitutional 
principle  which  protects  him  from  being  twice  put  in  jeopardy 
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of  life  or  roeinbor  for  the  same  offense,  I  am  at  a  loss  to  im* 
agine.  If  discretion  is  to  be  called  in,  there  can  be  no  remedy 
for  the  most  palpable  abuse  of  it  but  an  interposition  of  the 
power  to  pardon,  which  is  obnoxious  to  the  very  same  objec- 
tion. Surely  every  right  secured  by  the  constitution  is  guarded 
by  sanctions  more  imperatiye.  But  in  those  states  where  the 
principle  has  no  higher  sanction  than  what  is  deriyed  from  the 
common  law,  it  is  nevertheless  the  right  of  the  citizen,  and 
consequently  demandable  as  such.  But  a  right  which  de- 
pends upon  the  will  of  the  magistrate  is  essentially  no  right 
at  all;  and  for  this  reason  the  common  law  abhors  the  exercise 
of  a  discretion  in  matters  that  may  be  subjected  to  fixed  and 
definite  rules." 

This  was  said  in  a  capital  case,  but  the  language  of  the  sec- 
tion of  the  bill  of  rights  in  our  state  constitution  is  broad 
enough  to  include  all  felonies.  It  seems,  however,  to  be  the 
rule  in  all  grades  of  felony  that  the  only  justification  for  the 
exercise  of  the  power  of  a  trial  court  to  discharge  a  jury  which 
has  heard  the  evidence  in  a  criminal  case  is  the  existence  of 
an  absolute  necessity  for  the  discharge.  Some  unforeseen  fact 
must  intervene  beyond  the  power  of  the  court  to  control,  be- 
fore such  a  power  can  be  legally  exerted.  The  existence  of 
this  unforeseen  fact  that  operates  to  stop  the  deliberation  of  the 
jury  and  prevents  a  verdict  must  be  judicially  ascertained  and 
determined.  That  is  to  say,  if  the  sickness  of  the  juror  doea 
not  occur  in  the  immediate  presence  of  the  court,  but  com- 
mences during  a  recess  and  is  reported,  the  fact  of  sickness 
must  be  established  as  any  other  fact  is  established  in  a  court 
of  justice,  in  accordance  with  the  rules  of  evidence  governing 
such  matters.  When  an  order  is  made  by  a  trial  court  dis- 
charging a  jury  without  verdict,  to  which  has  been  committed 
the  question  of  the  guilt  or  innocence  of  a  prisoner  charged 
with  a  crime,  the  record  ought  to  show  affirmatively  the  ex- 
istence of  the  fact  which  induced  such  order  and  justified  the 
exercise  of  such  extraordinary  power.  This  much  seems  to  be 
demanded  in  order  to  preserve  to  the  prisoner  the  fiiU  benefit 
of  the  constitutional  requirement  in  his  behall 

The  case  of  Conklin  y.  SiaU,  25  Neb.  784,  illustrates  this 
view.  Section  485  of  the  Criminal  Code  of  that  state  provides: 
*'  That  in  case  a  jury  shall  be  discharged  on  account  of  sick- 
ness of  a  juror,  or  other  accident  or  calamity  requiring  their 
discharge,  or  after  they  have  been  kept  so  long  together  that 
there  is  no  probability  of  agreeing,  the  court  shall,  upon  direct- 
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ing  their  discharge,  order  that  the  reasons  for  snch  discharge 
shall  be  entered  on  the  journal;  and  such  discharge  shall  be 
without  prejudice  to  the  prosecution." 

The  journal  showed  this  order:  ^'  Come  also  the  jury,  •  .  .  • 
and  report  in  open  court  their  inability  to  agree  upon  a  verdict 
in  this  cause;  and  it  appearing  to  the  satisfaction  of  the  court, 
upon  examination  of  M.  L.  Brown,  one  of  the  jurors  in  said 
case,  that  by  reason  of  his  sickness  he  was  unable  to  further 
perform  his  duties  as  a  juror,  and  upon  further  examination 
of  each  and  every  juror  in  said  case,  the  court  finds  that  there 
is  no  probability  of  the  jurors  agreeing  upon  a  verdict,  and 
that  they  had  bedn  out  twenty-one  hours  without  sleip,  or  a 
suitable  place  to  sleep  or  rest,  said  jury  is  therefore  discharged 
without  day,  without  prejudice  to  the  prosecution." 

Commenting  on  this  journal  entry,  the  court  says:  ''The 
sickness  of  a  juror  is  one  of  the  causes  recognized  by  the 
statute  above  quoted  for  the  discharge  of  a  jury;  but  it  is  suh- 
mitted  that  such  sickness  is  classed  with  'other  accident  or 
calamity  requiring  their  discharge,'  and  it  appears  to  me  that 
such  sickness  must  be  of  a  sudden  and  calamitous  character, 
and  of  such  a  nature  as  to  render  his  further  detention  in  the 
jury-room  manifestly  improper.  It  does  not  appear  here  tlini 
the  jury  reported  the  sickness  of  one  of  their  number,  or  that 
the  juror  himself  claimed  to  be  sick,  or  incapacitated  on  ac- 
count of  sickness  from  further  service  on  the  jury;  nor  in 
what  the  examination  of  the  juror  by  the  court  consisted;  nor 
whether  the  advice  and  services  of  a  physician  were  had  to 
ascertain  and  advise  the  court  of  the  condition  of  the  juror. 
Again,  it  does  not  appear  that  the  jury  were  discharged  solely 
on  account  of  the  sickness  of  this  juror,  but,  on  the  contrary. 
I  think  that,  taking  the  whole  journal  entry  together,  it  fairly 
appears  that  the  sickness  of  the  juror  was  not  such  that  tht^ 
court  would  have  discharged  the  jury  for  that  cause  alone. 
If  the  sickness  of  this  juror  was  such  that  his  further  service 
on  the  jury  was  impossible,  what  was  the  necessity,  or  even 
the  propriety,  of  further  examining  each  and  every  juror  as  to 
the  probability  of  their  agreeing  upon  a  verdict,  the  length  of 
time  they  had  been  out  without  sleep,  or  a  suitable  place  to 
sleep  or  rest?" 

The  logic  of  this  case  seems  to  require  that  there  should,  in 
effect,  be  a  finding  of  fact  as  to  the  incapacity  of  the  juror,  by 
reason  of  sickness,  to  properly  discharge  his  duty.  In  the  case 
of  State  V.  Shi^hardt,  18  Neb.  454,  Judge  Maxwell  says:  "  It 
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was  neTor  intended  to  permit  a  court  arbitranly  to  discharge 
a  jury  for  disagreement,  until  a  sufficient  time  had  elapsed  to 
preclude  all  reasonable  expectation  that  they  will  ever  agree." 

In  the  case  of  Dobbins  v.  State^  H  Ohio  St.  493,  the  court, 
commenting  on  the  power  to  discharge  juries  in  criminal  cases, 
say  *Hhat  this  power  does  not  rest  upon  the  arbitrary  or  un- 
controllable discretion  of  the  judge  presiding  at  the  trial,  but 
is  a  legal  discretion,  to  be  exercised  in  conformity  with  known 
and  established  rules;  and  finally,  unless  the  facts  stated  in 
the  record  clearly  establish  a  case  of  necessity,  the  discharge 
will  operate  as  an  acquittal  of  the  accused,  and  preclude  his 
further  prosecution." 

This  court,  in  the  case  of  8taU  v.  White,  19  Kan.  445,  27 
Am.  Rep.  137,  by  the  chief  justice,  says,  that  where  the  jury 
have  deliberated  so  long,  without  finding  a  verdict,  as  to  pre- 
clude a  reasonable  expectation  that  they  will  agree,  they  may 
be  discharged,  if  the  record  shows  a  necessity  for  such  action, 
without  the  consent  of  the  defendant,  and  the  prisoner  be  tried 
by  another  jury.  All  these  authorities  require  that  there  must 
be  a  legal  showing,  made  and  entered  on  the  record,  of  the 
necessity  for  the  discharge,  and  of  the  existence  of  the  facts 
that  authorize  the  exercise  of  the  extraordinary  power  of  the 
court. 

Now,  the  record  in  this  case  shows  that  one  of  the  causes 
for  which  the  trial  court  is  authorized  to  discharge  a  jury  in 
a  criminal  case,  by  the  statute  of  this  state,  happened  on  this 
trial,  to  wit,  the  sickness  of  a  juror.  This  sickness  did  not 
happen  in  the  immediate  presence  of  the  court.  The  juror 
took  sick  at  home,  during  a  recess  of  the  court,  and  the  fact 
of  sickness  had  to  be  established  in  accordance  with  the  rules 
that  govern  in  all  cases  when  a  fact  is  to  be  judicially  estab- 
lished, and  made  a  finding  upon  which  to  base  a  legal  conclu- 
sion or  a  judicial  action.  Then,  in  accordance  with  these 
authorities  quoted,  and  in  view  of  the  constitutional  rights  of 
the  appellants  and  the  requirements  of  section  207  of  the  Code 
of  Civil  Procedure,  these  appellants  ought  to  have  been  present 
in  person  during  the  investigation  and  determination  of  tire 
existence  of  the  fact  of  sickness.  This  case  is  not  like  that  of 
State  Y.  White,  19  Kan.  445,  27  Am.  Rep.  137,  where  the  jury 
were  discharged  because  there  was  no  reasonable  probability 
of  their  agreement.  In  such  cases,  a  consulting  jury  is  in 
legal  contemplation  always  in  the  presence  of  the  court.  ATI 
their  reports,  of  every  kind  and  clmracter,  are  made  directly 
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to  the  court,  and  the  court  alone  has  the  sole  right  to  question 
them  as  to  the  probabilities  of  an  agreement.  In  the  very 
nature  of  things,  as  no  one  is  allowed  to  be  present  at  their 
deliberations^  a  determination  by  the  court  as  to  whether  or 
not  there  is  a  reasonable  probability  of  their  agreement  must 
be  made  on  the  report  of  the  jury. 

So  the  language  of  the  court  in  the  case  of  State  y.  White^ 
19  Kan.  445, 27  Am.  Rep.  187,  as  to  the  absence  of  the  defendant 
at  the  time  of  the  discharge  of  the  jury,  cannot  be  fairly  applied 
in  a  case  like  this,  when  the  fact  alleged  as  justifying  a  dis- 
charge of  this  jury  happened  out  of  the  presence  of  the  court, 
and  while  the  jury  were  temporarily  discharged  from  attend* 
ance  in  court.  In  one  case,  the  court  acts  on  an  official  report 
made  by  the  jury,  which  the  defendant  has  no  right  to  ques- 
tion; in  the  other,  an  inquiry  as  to  the  existence  of  a  fact 
alleged  to  have  occurred  away  from  the  presence  and  observa- 
tion of  the  court  is  to  be  made  by  judicial  methods,  and  these 
iticlude  the  presence  of  the  parties  interested,  their  right  to  in-^ 
troduce  evidence,  and  cross-examine  witnesses.  We  think 
that  error  was  committed  in  determining  the  sickness  of  a 
juror  as  a  cause  for  the  discharge  of  the  jury,  in  the  absence 
of  the  appellants. 

It  is  evident  from  the  record  that  error  was  also  committed 
on  the  trial  of  the  issue  of  fact  made  by  the  plea  in  abate- 
nient  filed  by  the  appellants,  and  the  replication  filed  by  the 
county  attorney.  This  issue  of  fact  was  the  sickness  of  the 
juror  Kelly;  and  to  maintain  the  issue  on  the  part  of  the  state, 
the  county  attorney  was  permitted,  over  the  objection  of  the 
appellants,  to  read  in  evidence  a  letter  purporting  to  have 
been  written  by  the  juror  Kelly  to  the  trial  judge,  without 
any  preliminary  proof  whatever  of  its  genuineness.  For  these 
errors,  there  must  be  a  reversal;  and  for  the  reasons  sug* 
gested  by  the  court  in  the  case  of  Conklin  v.  State,  25  Neb. 
784,  we  prefer  this  course,  rather  than  to  pass  upon  the  other 
question  before  all  the  facts  are  fully  and  fairly  presented. 
This  accords,  too,  with  the  case  of  State  v.  Myrickj  38  Kan. 
238. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded,  with  instructions  to  grant 
the  appellants  a  new  trial. 

The  Court.     It  is  so  ordered. 

▲jl  St.  Kcr..  Vol.  XXL  - 18 
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JvaTy  UHAUTBORniD  DiBOHABOB  OF,  EfTior  ov.  — The  diflcHargv  of  o 
iiiior»  «r  q£  tho  wholt  Juy*  witiumt  inffioient  causa,  amounta  to  an  acquit* 
ftal»  ao  thai  tha  plaa  of  amtrtfok  aegmU  will  ba  good  made  at  a  rabsequeiil 
trial:  (TBriam  ▼.  (hmmommeaWk,  9  Buah,  8S3;  16  Am.  Rep.  715;  PeopU  r. 
Oagt,  48  GaL  S28;  17  Am.  Eep.  486;  Mahaia  r.  State,  10  Yerg.  632;  81  Am* 
Daa  681,  and  nota.  llio  diaoharga  of  tha  jury  in  tba  abaaooe  of  tha  aoooaed 
li  fllagal,  and  Ihofofoco  diaohaigaa  tho  dofandaati  HoU  to  8UmU  t.  McKm,  tk 
Doo.60]; 


Bbowv  «  Jambs  H.  Gampbbll  Company. 

(41  KAinuai  Mr  J 
O^TTSL    MomOlOli  — fllUi    OV    PftOrSBTT    BT    AOBHT— LlABILITT   10 

MoBTQAOBB.  —A  Talid  ohattal  mortgaga  prqperly  recorded,  thoogh  oTar^ 
dna  andonpaid,  is  notioa  to  tha  worlds  and  though  the  poaaeasion  of  tha 
property  aoyarad  by  tha  mortgaga  is  in  tha  mortgagor,  a  oommissioa 
BMiohant  who  raoaiTaa  and  aaUa  it  at  tha  oonaignee  of  the  wife  of  the 
aiortgagor,  and  aa  her  property,  and  then  paya  the  proceeds  of  the  sale  to 
har  aa  hia  oonaignor,  without  any  actoal  knowledge  on  his  part  of  tha 
•xiatenoa  of  the  mortgage^  and  without  tha  knowledge  or  couaent  of  the 
mortgagee,  ia  liable  to  tha  latter  aa  for  a  oonTeraion  of  tha  property. 

Bhinn  and  Yeager^  and  W.  H»  H.  Freeman^  for  the  plaintiffs 
in  error. 

Alden  and  MeChrew^  for  the  defendant  in  error. 

VALBNTms,  J.  This  was  an  action  brought  in  the  district 
court  of  Wyandotte  County  by  (George  W.  Brown  and  C.  W. 
Brown,  partners  as  Brown  Brothers,  against  the  James  H. 
Campbell  Company,  a  corporation  and  a  live-stock  commis- 
sion merchant,  to  recover  from  the  defendant  the  sum  of  four- 
teen hundred  dollars,  with  interest,  for  the  alleged  conversion 
of  forty-five  head  of  neat  cattle  belonging  to  the  plaintiffs  as 
mortgagees.  A  trial  was  had  before  the  court  and  a  jury,  and 
a  judgment  was  rendered  in  favor  of  the  defendant;  and  the 
plaintiffs,  as  plaintiffs  in  error,  bring  the  oas&to  this  court  for 
review. 

The  principal  facts  of  the  case  are,  substantially,  as  follows: 
On  September  27,  1888,  C.  J.  Blanchard,  who  resided  in  Cow- 
ley County,  and  who  owned  and  possessed  the  cattle  above 
mentioned,  in  that  county,  mortgaged  the  same,  along  with 
some  other  personal  property,  to  the  plaintiffs.  The  mortgage 
was  executed  to  secure  a  debt  of  $2,050,  $600  of  the  same  to 
become  due  in  thirty  days,  and  the  remainder  thereof,  $1,450, 
to  become  due  in  ninety  days.  The  mortgage  was  deposited 
in  the  office  of  the  register  of  deeds  on  the  next  day,  to  wit» 
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September  28, 1888.  There  was  no  stipulation  in  the  mort- 
gage as  to  who  should  have  the  legal  title  or  the  possession  of 
the  mortgaged  property,  but  the  mortgagor  was  permitted  to 
retain  the  possession  thereof.  The  mortgaged  property  was  not 
to  be  removed  from  Cowley  County.  The  mortgage  debt  has 
never  been  paid.  On  February  12,  1889,  without  the  consent 
or  knowledge  of  the  plaintiffs,  the  cattle  were  transported  by 
railroad  from  Qowley  County  to  Kansas  City,  Wyandotte 
County,  Kansas,  in  the  name  of  M.  A.  Blanohard.  This  M. 
A.  Blanchard  was  Martha  A.  Blanohard,  the  wife  of  C.  J. 
Blanohard,  the  mortgagor.  The  cattle  were  consigned  to  and 
placed  in  the  possession  of  the  defendant^  which,  as  aforesaid, 
is  a  corporation  and  a  commission  merchant  or  broker.  On 
the  next  day,  the  defendant,  in  the  ordinary  course  of  busi- 
ness, sold  and  delivered  the  cattle  in  four  different  lots,  to 
different  purchasers,  received  ~the  proceeds  of  the  sale,  and 
paid  the  same,  less  commission,  over  to  the  consignor,  M.  A« 
BlanchanL  All  this  was  done  without  the  consent  or  knowl- 
edge of  the  plaintiffs.  The  defendant  at  the  time  had  no 
actual  knowledge  of  the  chattel  mortgage,  nor  any  knowledge 
that  any  one  except  the  consignor  claimed  to  have  any  interest 
in  the  property. 

The  case  was  tried  in  the  court  below  upon  the  theory  that 
the  plaintiffs  were  negligent  in  not  taking  the  possession  of  the 
cattle  within  a  reasonable  time  after  the  mortgage  debt  be* 
came  due,  and  that  if  the  defendant  sold  the  property  and  paid 
over  the  proceeds  to  the  consignor  innocently,  without  any 
knowledge  of  the  plaintiffs'  claim,  and  only  as  a  commission 
broker,  it  was  not  liable.  For  instance,  the  court  gave,  among 
others,  the  following  instructions:  -— 

'^  If  the  jury  find  from  the  evidence  that  said  defendant  did 
not  purchase  the  cattle  in  controversy,  and  sell  and  dispose  of 
the  same  as  its  own,  but  that  said  cattle  were  shipped  by  If. 
A.  Blanchard  to  the  defendant  as  live-stock  commission  mer* 
chants  to  be  sold  by  said  defendant  as  the  agent  for  and  on 
account  of  the  said  M.  A.  Blanchard,  and  the  proceeds  of  said 
sale  paid  over  by  said  defendant  to  the  said  M.  A.  Blanchard, 
in  the  ordinary  course  of  business,  without  actual  notice  to 
said  defendant  of  the  rights  or  claim  of  said  plaintiffs  thereto, 
then  said  defendant  is  not  guilty  of  a  conversion  of  said  cattle 
or  their  proceeds,  and  you  will  find  for  the  defendant. 

*'  If  the  jury  find  from  the  evidence  that  the  plaintiffs  per^ 
mitted  the  mortgaged  property  described  in  the  mortgage  in- 
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trod  need  in  evidence  in  the  case  to  remain  in  the  poBeeseion 
of  the  mortgagor  for  a  oonnderable  length  of  time  after  the 
oonditioiia  of  the  mortgage  had  been  broken,  and  that  by 
oalng  leaaonable  diligenoe  alter  defiralt  in  the  eonditions  of 
aaid  mortgage  said  plaintift  ooold  ha^e  obtained  poBaeseioQ 
of  said  ptopertf  and  ralgected  the  same  in  payment  of  the 
debt  Beonred  thereby^  then  I  inatmet  that  it  was  the  duty  of 
said  plaintiflb  so  to  do  within  a  reasonable  time;  and  if  the 
plaintiffs  failed  to  so  take  possession  of  said  property  and  sub- 
ject it  to  the  payment  of  said  indebtedness  within  a  reasonable 
time  after  default  in  the  oonditions  of  said  mortgage,  they  were 
guilty  of  negligence,  and  cannot  recover  in  this  action,  unless 
you  find  that  the  defendant  had  actual  notice  of  the  plaintiffs' 
mortgage^  in  which  case  you  will  find  for  plaintiffs." 

The  statutes  in  this  state  do  not  in  express  words  enact 
that  a  chattel  mortgage  shall  in  any  case  be  valid  or  shall  in 
any  case  be  notice  to  any  person;  but  by  the  strongest  of 
implications  we  think  they  enact  that  every  chattel  mortgage 
duly  and  honestly  executed,  and  deposited  in  the  office  of  the 
register  of  deeds,  shall  be  valid,  and  shall  be  notice  as  to  all 
the  world  far  the  period  of  one  year  unless  the  mortgage  debt  is 
sooner  satisfied,  and  shall  remain  valid  and  notice  as  to  all 
the  world  for  each  succeeding  year,  provided  the  mortgage 
debt  remains  unsatisfied,  and  provided  a  sufficient  renewal 
affidavit  is  filed  prior  to  the  expiration  of  each  succeeding 
year:  Mortgage  Act,  sees.  9, 11.  Our  statutes  also  provide 
that  ^in  the  absence  of  stipulations  to  the  contrary,  the  mort- 
gagee of  personal  property  shall  have  the  legal  title  thereto, 
and  the  right  of  possession '*:  Mortgage  Act,  sec.  16.  In 
other  words,  where  there  are  no  stipulations  to  the  contrary, 
the  mortgagee  is  the  owner  of  the  mortgaged  property,  and  has 
the  right  to  the  possession  thereof  from  the  execution  of  the 
mortgage  until  it  is  satisfied  or  ceases  to  have  validity,  whether 
the  debt  is  due  or  not;  and  there  are  no  stipulations  to  the  con- 
trary in  the  present  mortgage.  Our  statutes  also  provide  that 
when  a  chattel  mortgage  is  satisfied  it  shall  be  the  duty  of  the 
holder  thereof  to  enter  satisfaction  thereof  of  record,  and  if  be 
fails  to  do  BO  within  thirty  days  after  demand  therefor,  he  is 
liable  to  pay  a  penalty  for  his  failure,  of  one  hundred  dollars: 
Mortgage  Act,  sees.  8,  16.  It  will  therefore  be  seen  that  our 
statutes  require  that  the  existence  of  every  chattel  mortgage, 
and  whether  it  is  still  valid  and  in  force  or  not,  shall  be  shown 
by  the  records  in  the  office  of  the  register  of  deeds. 
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The  defendant  claims  that  it  is  not  liable  in  this  aotUm,  for 
several  reasons,  among  which  are  the  following:  It  claims 
that  it  was  not  bonnd  to  take  notice  of  the  plaintiffs'  mort- 
gage, although  it  was  duly  deposited  in  the  office  of  the  regis- 
ter of  deeds,  and  it  eites  the  case  of  FHtteU  v.  Bundle,  88 
Tenn.  896, 17  Am.  8t  Rep.  908,  and  also  cites  Roach  y.  Turk, 
9  Heisk.  708;  24  Am.  Sep.  86a  This  is  certainly  not  the  law 
in  Kansas,  for  the  implications  of  the  statutes  and  of  all  the 
decisions  of  this  court  are  certainly  to  the  contrary,  and  that 
a  chattel  mortgage  duly  executed,  and  on  file  in  the  office  of 
the  register  of  deeds,  is  notice,  as  aboye  stated,  to  all  the  world. 
The  defendant  also  claims  that  the  plaintiffs  were  negligent 
in  not  taking  the  possession  of  the  mortgaged  property  imme- 
diately after  the  mortgage  debt  became  due,  and  that  for  this 
reason  the  mortgage  ceased  to  operate,  and  became  void;  and 
it  cites  the  following  cases  from  Montana  and  Illinois,  to  wit: 
Travis  v.  McCormick,  1  Mont.  148;  Reed  v.  Eames,  19  IlL  694; 
Cass  V.  Perkins,  23  111.  882;  Barbour  v.  White,  87  DL  164; 
Reese  v.  Mitchell,  41  IlL  865;  Hanford  y.  Obrecht^  49  III. 
146;  Wylder  y.  Crane,  53  111.  490;  Lemen  v.  Robinson,  59  111. 
115;  Amdd  y.  Stock,  81  111.  407;  Dunlap  y.  Eplar,  88  IlL  82. 
This,  we  think,  is  also  against  the  implications  of  our  statutes^ 
and  against  the  views  heretofore  entertained  by  the  entire 
bench  and  bar  of  this  state,  and  is  against  the  great  weight 
of  authority. 

The  defendant  also  claims  that  it  is  not  liable,  for  the  rea- 
son that  it  was  only  a  mere  agent  or  servant  of  the  consignor, 
transferring  the  property  from  the  consignor  to  the  purchaser, 
and  asserted  no  right,  title,  or  interest  in  or  to  the  property 
with  reference  to  itself;  and  it  relies  upon  the  cases  heretofore 
and  hereafter  cited.  Among  its  cases  cited  in  support  of  this 
claim  is  the  case  of  Rogers  v.  Huie.  2  Cal.  271,  56  Am.  Dec. 
863,  where  it  is  held  that  an  auctioneer  selling  stolen  property 
in  the  regular  course  of  his  business,  and  paying  over  the  pro- 
ceeds to  the  felon,  without  notice  that  the  goods  were  stolen, 
is  not  liable.  This  decision,  we  think,  is  against  all  authority, 
and  is  not  good  law:  See  Mechem  on  Agency,  seo.  915,  and 
cases  there  cited. 

The  defendant  also  cites  Burditt  v.  Hunt,  25  Me.  419,  43  Am, 
Dec  289,  and  Leuihold  v.  Fairehild,  35  Minn.  99,  100.  These 
cases  seem  to  enunciate  the  doctrine  that  a  mere  servant,  agent, 
or  carrier  who,  in  good  faith,  transports  the  goods  from  one 
place  to  another,  or  otherwise  assists  in  disposing  of  the  goodb. 
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without  asserting  or  claiming  any  right,  title,  or  interest  in 
himself,  or  any  right  to  transfer  any  right,  title,  or  interest  in 
the  property  to  another,  is  not  liable.  This  may  be  correct; 
but  if  so,  then  it  will  hardly  apply  to  this  case.  A  person  can 
never  be  held  liable  for  a  conversion  of  personal  property  un- 
less he  claims  or  asserts  some  right,  title,  or  interest  in  him- 
self or  in  another,  adverse  to  the  interest  of  the  owner. 

The  defendant  also  cites  Spooner  v.  Holmes^  102  Mass.  603, 
8  Am.  Rep.  491,  which  seems  to  decide  that  an  innocent  seller 
of  certain  stolen  negotiable  coupons  payable  to  bearer,  and 
which  oould  be  transferred  by  mere  delivery,  was  not  liable. 
For  the  purposes  of  this  case  this  may  be  admitted  to  be  good 
law,  but  it  does  not  apply  to  this  case.  The  case  of  KinibaU 
Y.  Billings^  55  Me.  147,  92  Am.  Dec.  581,  seems,  however,  to 
enunciate  a  different  doctrine.  The  defendant  also  cites  Hath' 
away  v.  Braymauy  42  N.  Y.  822;  1  Am.  Rep.  524.  In  this  case 
.  it  was  decided  that  a  mortgagor  of  chattels  in  possession  has 
a  right,  before  default,  to  sell  and  deliver  the  mortgaged  prop- 
erty subject  to  the  mortgage.  This,  we  think,  is  good  law, 
provided  the  mortgagor  sells  the  property  in  good  faith,  and 
without  any  intent  to  hinder,  delay,  or  defraud  his  creditors, 
and  especially  the  owner  of  the  mortgage  debt.  If  the  mort- 
gagor, however,  should  sell  the  mortgaged  property  without  ref- 
erence to  the  mortgage  debt,  or  with  any  intent  to  hinder, 
delay,  or  defraud  the  holder  of  the  mortgage,  he  would  com- 
mit a  criminal  offense,  and  the  sale  would  in  all  probability 
be  void:  Gen.  Stats.  1889,  pars.  2233,  2452. 

The  plaintiffs  cite  the  following  cases,  among  others,  with 
regard  to  the  rights  of  mortgagees  of  chattels  where  innocent 
parties,  without  the  consent  of  the  mortgagees,  have  interfered 
or  intermeddled  with  the  mortgaged  property:  Coles  v.  Clark^ 
8  Cush.  399;  Spraigkts  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec. 
452;  Moloughney  v.  Hegeman^  9  Abb.  N.  C.  403;  Marks  v.  Rob' 
iiison^  82  Ala.  69;  Poole  v.  Adhisson^  1  Dana,  110;  Nichols  v. 
BameSf  8  Dak.  148;  Phillip  Best  Brewing  Co.  v.  PiUshury  etc. 
Elevator  Co.,  5  Dak.  62;   White  v.  Phelps,  12  N.  H.  382. 

The  plaintiffs  also  cite  the  following  among  other  cases 
which  have  no  particular  relation  to  chattel  mortgages,  but 
which  assert  the  general  principles  regarding  the  liability  of 
persons  who,  as  servants  or  agents  of  others,  interfere  or 
meddle  with  property  not  belonging  to  their  master  or  princi- 
pal: Bamhart  v.  Ford,  37  Kan.  520;  KimbaU  v.  Billings,  55 
Me.  147;  92  Am.  Dec.  581;  Koch  v.  Branch,  44  Mo.  542;  100 
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Am.  Deo.  824;  MeCormiel  y.  Stevensofif  18  Neb.  70.  In  the 
ease  of  CoU$  y.  Clark^  8  Gush.  899,  the  iyllabus  reads  as  fol- 
lows: ''Where  the  mortgagor  of  goods,  of  which  the  mort- 
gagee had  the  right  of  immediate  possession  by  a  mortgage 
duly  recorded,  induced  the  mortgagee  by  false  and  fraudulent 
representations  to  allow  the  goods  to  remain  in  his  possession 
for  a  certain  period,  during  which  the  mortgagor,  for  the  pur- 
pose of  cheating  and  defrauding  the  mortgagee,  sent  the  goods 
to  an  auctioneer,  by  whom  they  were  sold  and  the  proceeds 
paid  oyer  to  the  mortgagor,  it  was  held  that  the  mortgagee 
might  maintain  trover  for  the  goods  against  the  auctioneer, 
although  the  latter  did  not  participate  in  the  fraud  of  the 
mortgagor,  and  had  no  knowledge  in  fact  of  the  existence  of 
the  mortgage.'^ 

In  the  case  of  Spraights  y.  Hawley^  89  N.  Y.  441,  100  Am. 
Dec.  452,  a  portion  of  the  wyUaiyus  reads  as  follows:  ''  Where 
the  mortgagor  of  chattels  in  possession  thereof,  after  default 
in  the  payment  of  the  mortgage  debt,  fraudulently  delivered 
them  to  a  third  person  for  sale,  representing  that  they  were 
his  property,  and  the  third  person,  as  agent  for  the  mortgagor, 
sells  the  chattels,  such  third  person  is  liable  to  the  mortgagee 
for  the  value  thereof,  notwithstanding  he  acted  in  good  faith, 
believing  that  the  chattels  were  the  property  of  the  mortgagor, 
and  paid  the  proceeds  of  the  sale,  which  he  made,  to  the  mort- 
gagor, without  reward  for  his  services." 

In  the  case  of  Marks  v.  Robinson^  82  Ala.  69,  a  portion  of 
the  9yUabu$  reads  as  follows:  ''  A  factor,  or  commission  mer- 
chant, receiving  and  selling  cotton  for  a  mortgagor,  without 
actual  notice  of  the  mortgage,  is  liable  in  trover  to  the  mort- 
gagee, if  the  mortgage  has  been  properly  recorded  in  the 
county  in  which  the  cotton  was  raised.'* 

Hr.  Jones,  in  his  work  on  chattel  mortgages,  8d  ed.,  section 
460,  uses  the  following  language:  '*  An  absolute  sale  of  the 
mortgaged  property  by  the  mortgagor  or  any  one  claiming 
under  him,  in  exclusion  of  the  rights  of  the  mortgagee,  is  a 
conversion  of  it  for  which  the  mortgagee  may  maintain  trover. 
This  is  upon  the  general  principle  that  assuming  to  one's  self 
the  property  and  right  of  disposing  of  another's  goods  is  a 
conversion*  •  ...  If  a  mortgagor,  for  the  purpose  of  defraud- 
ing the  mortgagee,  sends  the  mortgaged  goods  to  an  auction- 
eer, by  whom  they  are  sold,  and  the  proceeds  paid  over  to  the 
mortgagor,  the  mortgagee  may  maintain  trover  for  the  gf>od8 
against  the  auctioneer,  although  the  latter  did  not  participate 
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in  the  fraud,  and  had  no  knowledge  of  the  existence  of  the 
mortgage.  In  such  action  the  plaintiff  need  not  show  that 
the  mortgagor  is  wholly  irresponsible.  An  absolute  sale  of 
the  mortgaged  property  by  the  mortgagor's  assignee  for  the 
benefit  of  creditors  is  a  conversion,  and  he  is  liable  to  an  ao- 
tion  of  trover  by  the  mortgagee." 

Mr.  Boone,  in  his  work  on  mortgages,  section  260,  nses  ib% 
following  language:  **  If  a  mortgagor  of  chattels,  or  any  one 
claiming  under  him,  sells  the  entire  property,  as  owner,  in  ex* 
elusion  of  the  rights  of  the  mortgagee,  such  sale  is  a  conver- 
sion of  the  chattels,  and  the  mortgagee  may  maintain  trover 
therefor.*' 

Mr.  Mechem,  in  his  work  on  agency,  section  916,  uses  th« 
following  language:  ^*  An  auctioneer,  who  receives  and  sells 
stolen  property  is  liable  to  the  true  owner  as  for  a  conversion, 
although  he  acted  in  good  faith  and  received  the  property  in 
the  usual  course  of  trade.  So  an  auctioneer  would  undoubt- 
edly be  liable  as  for  a  conversioui  who,  having  received  prop- 
erty for  sale  from  one  not  having  authority  to  cause  it  to  be 
sold,  proceeded  to  sell  it  or  to  pay  over  the  proceeds  after 
notice  of  the  rights  of  the  true  owner,  and  without  his  author* 
ity;  and  it  has  been  held  that  an  auctioneer  who  in  good  faith 
received  and  sold  property  for  one  whom  he  supposed  to  have 
the  right  to  direct  the  sale,  but  who  in  fact  had  no  such  right, 
was  guilty  of  a  conversion." 

Judge  Story,  in  his  work  on  agency,  section  312,  nses  the 
following  language:  ^^  A  fortiori,  if  the  principal  is  a  wrong- 
doer, the  agent,  however  innocent  in  intention,  who  participates 
in  his  acts  is  a  wrong-doer  also.  Thus  if  an  auctioneer  should 
be  employed  by  a  sheriff  to  sell  goods  at  auction,  which  he  had 
unlawfully  seized  upon  an  execution,  and  if  the  goods  did  not 
belong  to  the  execution  debtor,  the  auctioneer  who  should  sell 
would  be  liable  to  an  action  for  the  tortious  conversion,  equally 
with  the  sheriff.  So  if  the  agent  of  a  merchant  who  has  re- 
ceived goods  from  a  bankrupt,  after  a  secret  act  of  bankruptcy, 
should,  pursuant  to  orders  from  his  principal,  sell  the  goods, 
an  action  of  trover  would  lie  in  favor  of  the  assignees  against 
the  agent,  however  ignorant  he  might  be  of  the  defect  of  title; 
for  a  person  is  guilty  of  a  conversion  who  intermeddles  with 
the  property  of  another  without  due  authority  from  the  true 
owner;  and  it  is  no  answer  that  he  acted  as  an  agent,  under 
the  authority  of  a  person  supposed  at  the  time  to  be  entitled 
as  the  owner." 


.^^ 
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Judge  Cooley,  in  his  work  on  torts,  page  •451,  uses  the  fol- 
lowing language:  "  One  who  buys  property  must,  at  his  peril, 
ascertain  the  ownership,  and  if  he  buys  of  one  who  has  no 
authority  to  sell,  his  taking  possession,  in  denial  of  the  owner's 
right,  is  a  conversion.  The  vendor  is  equally  liable,  whether 
he  sells  the  property  as  his  own  or  as  officer  or  agent;  and  so 
is  the  party  for  whom  he  acts,  if  he  assists  in  or  advises  the 
sale.  So  it  is  no  protection  to  one  who  has  received  property 
and  disposed  of  it  in  the  usual  course  of  trade,  that  he  did  so 
in  good  faith,  and  in  the  belief  that  the  person  from  whom  he 
took  it  was  owner,  if  in  fact  the  possession  of  the  latter  was 
tortious." 

Mr.  Wait,  in  his  work  on  actions  and  defenses,  volume  6,  page 
140,  uses  the  following  language:  '^  Every  person  who  aids  or 
assists  in  the  conversion  of  property,  whether  with  knowledge 
of  the  facts  or  in  ignorance  thereof,  is  responsible  to  the  owner 
for  all  the  damages  sustained  by  him." 

In  volume  4  of  the  American  and  English  Encyclopaedia  of 
Law,  page  108,  the  following  language  is  used:  *^  The  action 
of  trover  is  founded  on  the  right  of  property  and  possession; 
and, any  act  of  a  party,  other  than  the  owner,  which  militates 
against  this  conjoint  right  in  law  is  a  conversion.  It  is  not 
necessary  for  a  manual  taking  to  make  conversion,  nor  that  the 
party  has  applied  it  to  his  own  use.  The  question  is,  Does  he 
exercise  dominion  over  it  in  exclusion  or  in  defiance  of  the 
owner's  right?  If  he  does,  that  is  conversion,  belt  for  his  own 
or  another's  use.  It  is  conversion  if  one  takes  the  property  of 
another  and  sells  or  otherwise  disposes  ofit  without  the  owner's 
authority;  or  if  he  takes  it  for  a  temporary  purpose  only,  in 
disregard  of  the  owner's  right,  it  is  conversion.  The  word 
"conversion,"  by  a  long  course  of  practice,  has  acquired  a  tech- 
nical meaning,  and  means  detaining  goods  so  as  to  deprive  the 
owner,  or  person  entitled  to  possession  of  them,  of  his  domin- 
ion over  them.  Any  carrying  away  of  a  chattel  for  the  use  of 
one,  without  the  owner's  consent,  or  for  a  third  party,  amounts 
to  a  conversion,  because  it  is  inconsistent  with  the  general 
right  of  dominion  which  the  owner  has  in  it,  who  is  entitled  to 
the  use  ofit  at  all  times  and  in  all  places.  Such  an  asporta- 
tion is  conversion." 

We  think  the  defendant  is  liable.  The  mortgage  was  valid; 
it  had  been  executed  and  deposited  in  the  office  of  the  register  of 
deeds  less  than  one  3^ear  prior  to  the  sale;  the  defendant  was 
bound  to  take  notice  of  the  mortgage  and  of  the  plaiutiifs' 
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riglits  thereunder,  and  in  law  the  plaintiffs  were  the  owners  of 
the  property,  and  had  the  absolute  right  to  the  possession  and 
the  control  thereof;  the  defendant  sold  and  delivered  this 
property  to  different  persons,  not  under  the  mortgage  or  sub- 
ject to  the  mortgage,  but  independent  thereof,  and  as  the  abso- 
lute property  of  M.  A.  Blanchard,  and  attempted  to  give  to  the 
purchasers  the  absolute  title  thereto,  and  absolute  control  and 
dominion  over  the  same.  All  this  was  in  violation  of  the  plain- 
tiffs' rights,  and  rendered  the  defendant  liable  to  the  plaintiffs 
as  for  a  conversion  of  the  property. 

The  judgment  of  the  court  below  will  be  reversedi  and  the 
cause  remanded  for  a  new  trial. 


CHATTn.  MoBTGAon — RBOiSTKATioir. — Chattel  mortgagea,  to  h% 
•gainst  creditors  and  sabeeqnent  parehaaers  and  eneombranoen  withofat  no- 
tice, mnst  be  recorded,  when  the  mortgagor  retains  possession  of  the  prop- 
erty: Comp.  Laws  of  Kansas,  1S79,  e.  68,  sea  9;  Beamer  v.  Freeman^  84 
CaL  654.  An  allegation  that  a  chattel  mortgage  was  reoorded  raises  the 
implication  that  it  was  properly  entitled  to  record:  Sj/fen  ▼.  Bradleift  116 
Ind.  345.  In  Michigan,  the  record  of  a  chattel  morftgage  ceases  to  impart 
oonstmctiye  notice  after  the  expiration  of  one  year  from  the  date  of  its  filing, 
hot  it  may  be  renewed  so  as  to  preserve  its  Hen  as  to  all  persons  except  snch 
as  have  become  purchasers  or  enoombrancers  in  good  faith  in  the  interimz 
Wade  T.  Stradian^  71  Mich.  46a 

A  foreign  corporation,  not  a  resident  of  the  state  of  Arkansas,  caanot  file 
a  chattel  mortgage  for  record,  so  as  to  impart  notice  to  orediton  of  the 
mortgagor,  who  sue  out  exeontions  against  the  property  before  the  instita* 
tion  of  the  action  to  foredoee  the  mortgages  W<Umm  v.  Tkumifmm  L,  Otk,  49 
Ark.  83. 

As  to  what  constitutes  a  filing  or  registratioii  of  a  ehatlel  morlgags^  see 
Bote  to  Beebe  r.  MarrtU,  16  Am.  St  Bep.  S94-29&  A  chattel  mortgage  it 
deemed  filed  when  it  is  deliTcred  to  and  received  by  the  proper  officer  an- 
thorised  to  record  it:  Appldon  MiU  Oo.  ▼•  Warder^  42  Minn.  118.  And  prop- 
erly filing  the  chattel  mortgage  is  aqnivalent  to  registratton:  Hkh  v.  JSosi^ 
71  Tex.  358.  The  registration  of  the  mortgage  in  foil  by  the  oflioer  does 
not  inyalidate  the  effect  of  the  registration,  provided  the  provisions  of  the 
statute  applicable  to  the  record  of  chattel  mortgages  are  otherwise  complied 
with:  Gfvunda  y,  Ingram^  75  Tex.  509. 

A  chattel  mortgage  must  be  recorded  in  the  county  where  the  mortgagor 
resides  as  well  as  in  the  county  in  which  the  mortgaged  property  is  situated: 
Poilak  V.  DamdBon,  87  Ala.  551;  Lvndberg  t.  EkwOor  Oo,,  42  Minn.  37;  King 
T.  WcUlace,  78  Iowa,  222.  Where  the  face  of  the  mortgage  shows  that  the 
mortgagor  resides  in  the  county  in  which  the  chattel  mortgage  was  recorded* 
the  burden  of  proof  is  upon  the  person  alleging  it  to  show  that  the  mort- 
gage was  not  reconled  in  the  county  where  the  mortgagor  resided:  Brown  v. 
Corbin,  121  Ind.  455.  A  chattel  mortgage  recorded  in  the  proper  county  is 
eoQstructive  notice  to  purchasers  in  adjoining  counties:  Hudmcm  v.  Du  Boee^ 
85  Ala.  446;  or  in  any  other  county  into  which  the  mortgaged  property  nmy 
be  removed:  Oraiid  Inland  B,  Co.  r.  Freg,  25  Neb.  66;  13  Am.  Sk  Rep.  478| 
oompare  note  to  Kanaga  ▼•  Taylor^  70  Am.  Dea  07*72. 
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Aetoal  notioe  of  Um  ezlttenoe  of  a  ehaiUI  mortg&ge  dispeiuea  with  eon- 
■tmotiTe  BotiM  by  raoordation  thereof:  Amerietm  W.  Worki  t.  Wkinerp,  76 
Iowa»  400;  Pkmo  Mfy.  Co.  r.  Oriffiik,  75  Iowb»  102;  Clapp  t.  Trowbridge, 
74  lowiy  660.  Delay  in  filing  or  negleoting  to  file  a  chattel  mortgage 
operatee  aa  a  fraud  upon  creditor!  and  those  persons  who  become  in« 
terested  in  the  property  supposing  it  to  be  unencumbered:  International 
etcOxr.  MeMoran,  73  Mioh.  407;  Sanger  w.  €ftienther,  73  Wis.  354;  First 
NaL  Btmk  t.  ^wnsiieri^  76  Mioh.  107.  A  chattel  mortgage,  made  to 
■eenre  a  debt  and  retained  by  the  maker  for  a  time,  when  it  is  filed  and 
notioe  thereof  given  to  the  creditor^  who  accepts  it  as  security,  but  who  had 
DO  prior  knowledge  of  its  execution,  has  no  legal  existence  until  delivery, 
whidi  happens  when  it  is  aooepted:  MerriU  t.  Denton,  78  Mich.  028.  The 
lien  of  an  unrecorded  mortgage  remains  Talid  after  the  death  of  the  mort- 
gagor,  and  may  be  enf creed  against  the  property  eyen  after  the  l^al  title 
has  Tested  in  the  widowi  fToff  ▼.  PerUne,  51  Ark.  43. 

Obattkl  Mobioaob — Saem  OB  DispotonoH  or  Propxbtt  bt  Mort- 
•AQOB. — In  Hide  t.  Bedditi,  71  Tex,  358,  where  the  mortgagor  of  a  crop  of 
cotton  1^  agreement  obtained  a  quantity  of  seed  eotton  in  exchange  for  a 
bale  of  mortgaged  eotton,  and  deliyered  the  seed  eotton  to  the  mortgagee 
npon  the  mortgage^  the  mortgaged  bale  haying  passed  into  the  hands  of  sub* 
sequent  pnrohasen^  it  was  dscidsd  that  the  mortgagee  oonld  not  xeooyer  the 
bale  of  cotton. 

Aoxvor  —  LfABiTiiCT  ov  AoBiiT.  —  The  agent  is  personally  liable  for  an 
mdawfnl  not  done  under  the  direetion  of  his  principal,  equally  with  the 
principalt  Jokmmm  t.  Barher^  6  Gilm.  425;  60  Am.  Dea  410. 
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DifOMB — Aimnnovi  am  Byxdbnoi.  —In  an  notion  lor  diyoroe, 

of  a  par^  against  himself  are  admissible  in  eyidenoe^  if  obtained  without 
conniyance^  frnnd,  coereion,  or  other  improper  meana. 

DiTOBai — Adituibbt  or  Both  Parxxis. — Diyoroe  is  a  remedy  proyided 
for  the  innocent  party,  ai^  one  shown  to  be  guilty  of  adultery  cannot 
haye  a  diyorcs  Cor  adulteiy  committed  1^  the  other,  iHion  tiicre  has  been 
no  oondonatioo. 

DnroBOB — Aduutbbt,  Pboof  or.  —  In  an  action  for  diTcrce  on  the  ground  of 
adultery,  the  proof  must  be  clear,  positiye,  and  satisfactory,  and  although 
presumptiyc  cyidcnce  alone  is  sufficient  to  establish  adulterous  inter- 
course, the  ciroumstances  must  lead  to  it»  not  only  1^  fair  inference^  but 
as  a  necessary  oonclnsion.  Appearances  equally  capaUe  of  two  interpre- 
tations^ one  an  innocent  cnc^  wUl  not  Justify  the  presumption  of  guilt. 

DiTOBOi — Adviobbt,  PBOor  or.  —In  an  action  for  diycrce  en  the  ground 
of  adultery,  proof  of  frequent  opportunity  for  illicit  intercourse,  without 
proof  of  a  will  to  improys  it^  will  not  justify  an  inference  of  guilt;  it 
must  be  further  shown  that  the  parties  were  together  under  suspicions 
circumstances  not  to  be  easily  accounted  for  nnless  th^  had  the  corrupt 
design. 

Jame$  D.  Snoddy^  A.  A.  Harris^  and  Henry  E.  Harrii^  for 
the  plaintiff  in  error. 
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Biddle  aiid  Smith,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  in  the  court 
below  by  0.  W.  Burke  against  Texas  Burke,  his  wife,  to  ob- 
tain a  divorce  on  the  ground  of  her  adultery.  The  alleged 
particeps  criminia  was  A.  T.  Brook.  The  defendant  answered, 
denying  the  allegations  of  her  adultery,  and  making  recrimi- 
natory allegations  of  adultery  by  the  plaintiff.  The  woman 
with  whom  the  plaintiff  was  charged  with  having  committed 
adultery  was  Mrs.  Olive  Meek.  Upon  the  trial,  the  court 
granted  a  divorce  to  the  plaintiff  against  the  defendant,  upon 
the  ground  of  her  adultery.  She  complains  of  the  judgment 
Section  650  of  the  Civil  Code  reads:  ^  Upon  the  trial  of  an  ac- 
tion for  a  divorce,  or  for  alimony,  the  court  may  admit  proof  of 
the  admissions  of  the  parties  to  be  received  in  evidence,  care- 
fully excluding  such  as  shall  appear  to  have  been  obtained  by 
connivance,  fraud,  coercion,  or  other  improper  means.  Proof 
of  cohabitation,  and  reputation  of  the  marriage  of  the  parties 
may  be  received  as  evidence  of  the  marriage,  but  no  divorce 
shall  be  granted  without  proof.'' 

Upon  the  evidence  of  B.  B.  Boggess  and  J.  W.  Cox,  it 
clearly  appears  that  the  plaintiff  confessed  his  adultery,  as 
alleged  in  the  answer.  The  admissions  were  not  obtained  by 
connivance,  fraud,  coercion,  or  other  improper  means;  nor 
were  such  admissions  collusive  or  for  the  purpose  of  a  recon- 
ciliation with  the  wife.  The  plaintiff  was  present  at  the  trial 
as  a  witness  in  his  own  behalfl  He  did  not  deny  or  dispute 
the  admissions.  The  evidence  offered  on  the  trial  we  deem 
sufficient  to  establish  his  guilt 

Divorce  is  a  remedy  provided  for  an  innocent  party.  One 
shown  to  be  guilty  of  adultery  cannot  have  a  divorce  for 
adultery  committed  by  the  other;  therefore,  as  the  defendant 
established  her  recriminatory  or  counter  charge,  the  plaintiff 
was  not  entitled  to  any  divorce  or  other  relief.  It  is  not 
claimed  that  the  wife  ever  condoned  the  offense  of  her  hus- 
band: 5  Am.  &  Eng.  En^^r.  of  Law,  824-^26;  2  Bishop  on 
Marriage  and  Divorce,  6th  ed.,  sec.  80;  2Greenl.  Ev.,  15th  ed., 
sec.  52;  Home  v.  Home,  72  N.  C.  530;  Hoffman  v.  Hoffman^  43 
Mo.  547;  Maitox  v.  Mattox,  2  Ohio,  234;  15  Am.  Dec.  547. 

Further,  however,  it  is  extremely  doubtful  whether  there 
was  sufficient  evidence  introduced  upon  the  trial  to  establish 
the  adultery  of  the  wife.  The  proof  of  adultery,  in  such  a 
case  as  this,  must  be  clear,  positive,  and  satisfactory.  The 
evidence  should   show  that  actual  adultery  was  committed. 
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eince  nothing  short  of  the  carnal  act  can  lay  a  foundation  for 
divorce  for  this  cause.  Evidence  simply  showing  full  and 
frequent  opportunity  for  illicit  or  carnal  intercourse  is  not 
alone  sufficient  to  found  an  inference  that  the  criminal  act  was 
committed.  Although  presumptive  evidence  alone  is  suf- 
ficient to  establish  the  fact  of  adulterous  intercourse,  the 
circumstances  must  lead  to  it,  not  only  by  fair  inference,  but 
as  a  necessary  conclusion;  appearances  equally  capable  of  two 
interpretations,  one  an  innocent  one,  will  not  justify  the  pre- 
sumption of  guilt:  Pollock  v.  Pollock^  71  N,  Y.  187;  Osbom  v. 
Osbom,  44  N.  J.  Eq.  257;  Koenig  v.  Koenig,  9  Atl.  Rep.  750; 
N.  J.  Eq.,  May  28,  1887;  Powell  v.  PoweU,  80  Ala.  595;  Wil- 
Itams  V.  Williams^  67  Tex.  198;  Herberger  v.  Herberger,  16  Or. 
327;  2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sees.  61^ 
635. 

In  this  case,  the  evidence  showed  opportunity  between  the 
wife,  Texas  Burke,  and  A.  T.  Brook,  but  there  was  no  direct 
proof  of  the  fact  of  adultery  between  them.  The  finding  of 
adultery  on  the  part  of  the  wife  is  based  wholly  upon  infer- 
ences from  the  fact  of  opportunity  and  from  the  circumstances 
thereto  attending.  No  letters  from  the  wife  to  Brook,  or  from 
Brook  to  the  wife,  were  in  evidence;  no  witnesses  testified  to 
having  seen  any  kisses,  embraces,  or  undue  familiarity  be- 
tween the  wife  and  Brook.  Both  the  defendant  and  Brook 
denied  under  oath  the  misconduct  alleged,  and  attempted  to 
explain  all  the  circumstances  causing  the  suspicions  of  the 
plaintiff.  It  is  also  significant  that  the  plaintiff,  until  after 
the  separation  between  himself  and  wife,  never  said  anything 
to  her  about  her  intimacy  with  Brook,  and  never  talked  with 
Brook  about  it  When  the  plaintiff  left  the  defendant  he  was 
asked  '*  what  reason  he  had  for  acting  that  way."  He  re- 
plied, "  he  did  n't  know." 

In  view,  however,  of  the  adultery  of  the  plaintiff,  tlie  evi- 
dence offered  to  establish  adultery  on  the  part  of  the  wife 
need  not  be  discussed  at  length.  We  have  referred  to  tliis 
only  to  show  that  under  the  authorities,  if  the  opportunity 
merely  for  adultery  is  proved,  there  being  no  evidence  of  tbo 
wiU  to  improve  it,  this  does  not  justify  the  inference  of  guilt; 
it  must  be  further  shown  that  the  parties  were  together  under 
suspidoas  circumstances  not  to  be  easily  accounted  for  unletss 
they  had  the  corrupt  design:  Mayer  v.  Mayer^  21  N.J.  Eq.  246. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 
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DiTOBOS  —  Adultsbt  —  Admissions  m  Byidkkcs.  —  An  admiuioa  by  a 
wife  to  her  hneband  that  she  had  committed  adultery,  nnsupported  by  other 
proof,  will  not  mutain  the  charge:  Maiekm  t.  MaiehiH,  6  Pa.  St.  832;  47  Am. 
Dea  466^  and  note.  In  an  action  for  a  divoroe  a  mncuio,  the  admiaaioni  of  the 
partiee  are  not  competent  evidence:  Sled  t.  Steely  104  N.  0.  63L 

DiYOBCB — Adultebt  ov  Plaintitf  as  a  Dstensb.  —  Where  a  wife  insti- 
tntea  an  action  for  divoroe  against  her  husband,  he  may  set  np  adultery  on 
her  part  as  a  defense:  Hubbard  t.  Hubbard,  74  Wis.  S60,  But  such  a  defense 
cannot  be  established  by  the  husband's  testimony  as  to  the  contents  of  a  let- 
ter intercepted  by  him,  which  is  not  produced,  and  the  contents  of  which,  ss 
testified  to  by  one  to  whom  the  husband  showed  it^  do  not  corroborate  his  tes- 
timony: Farmer  t.  Farmerp  86  Ala.  822;  See  note  to  Jom$  y.  JotuB,  90  Am. 
Dec  610-613. 

DivoBcn — Adultbbt,  Proof  or  —  The  mere  charge  of  .adultery  made  by 
the  wife  against  her  husband,  though  frequently  repeated,  is  not  sufficient 
ground  for  a  diTorce:  McAUder  t.  McAUHer,  71  Tex.  696.  Adultery  need 
not  be  proyed  by  direct  testimony,  but  may  be  inferred  from  circumstances 
that  lead  to  it  by  fair  inferences  as  a  neoeesary  condosion:  Matehin  y. 
MauJdn,  6  Pa.  St  332;  47  Am.  Dec.  466,  and  note.  The  testinKmy  of  a  de- 
teotiye  employed  by  the  wife  to  watch  her  husband  and  procure  eyidence  of 
his  adultery  will  be  given  very  little  weight:  Chapman  T.  Chapman,  129  HI. 
386. 

DiTOBOS  —  Falbb  ACX7I7BATI0N8  ov  Adultsbt. — Fslss  aoousations  of 
adultery  made  by  one  spouse  against  the  other  entitle  the  latter  to  a  diyoroe: 
EgQfrik  y.  EggeriK  16  Or.  626. 

DivoBOB — Plbaoiho  and  PRAcncB. — The  complaint  in  aa  action  for 
diyoroe  on  the  ground  of  adultery  mnst  aver  the  time  and  place,  and  the 
person  with  whom,  the  act  was  oommitted:  .^Vesfnan  y.  Freeman,  39  Minn. 
870.  But  in  alleging  the  time  it  will  be  sufficient  if  the  month  and  year 
are  correctly  giyen,  without  specifying  the  exact  day:  Seh^ffling  v.  ScheJjUing, 
44  N.  J.  Bq.  438.  One  seeking  a  divorce  need  not  make  the  negative  alle- 
gation that  he  himself  is  not  guilty  of  adultery :  tfleel  t.  iStod;  104  N.  a  632. 


MissouBi  Paoifio  Bailway  Company  f^.  Gbdney. 

[44  KjlNSAS,  399.] 

Railboaos — LiABTMTT  FOB  KiLLiNO  Animalb  ufom  Tragk. — Where  a 
railway  passes  through  a  level  country  it  is  not  enough  that  the  servants 
in  charge  of  a  train  use  diligence  to  avert  injury  after  they  see  an  ani* 
mal  upon  the  track;  but  it  is  their  duty  to  keep  a  vigilant  lookout  for 
objects  and  animals  approaching  or  in  dangerous  proximity  to  the  track, 
and  if  the  circumstances  indicate  that  there  is  dangor  that  they  will  get 
upon  the  tract,  to  use  the  means  which  they  possess,  snch  as  sounding 

i        the  whistle  and  ringing  the  bell,  for  driving  them  away. 

W.  A,  Johntofiy  for  the  plaintiff  in  error. 

Kith  and  Bowman^  for  the  defendant  in  error. 

Johnston,  J.    This  was  an  action  brought  by  Harry  Gkd- 
ney  to  recover  for  a  cow  killed  by  a  train  of  the  Missouri 
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Pacific  Railway  Company,  at  a  crossing  of  a  pablic  highway  in 
Anderson  County,  and  resulted  in  a  verdict  of  thirty  dollars, 
in  favor  of  the  plaintiff. 

The  railway  company  insists  that  the  findings  and  verdict 
of  the  jury  are  not  sustained  by  the  evidence.  The  cow  killed 
was  one  of  several  that  were  grazing  on  the  highway,  near  to 
the  crossing  on  the  railroad,  on  the  morning  of  the  accident. 
Some  of  them  were  upon  one  side  of  the  track  and  some  upon 
the  other,  when  a  freight  train,  traveling  at  the  rate  of  fifteen 
miles  an  hour,  passed  along  the  road  and  over  the  crossing. 
Shortly  before  the  train  reached  the  crossing,  the  cow  stepped 
upon  the  track,  and  was  struck  and  killed;  the  principal  ques- 
tion tried  was,  whether  those  in  charge  of  the  train  exercised 
due  care,  under  the  circumstances,  to  avert  the  injury.  The 
jury  found  that  they  did  not.  It  is  found  that  they  failed  to 
keep  a  vigilant  lookout  for  stock  or  obstructions  on  the  track, 
and  failed  to  sound  the  whistle  or  ring  the  bell  when  approach- 
ing the  crossing,  and  failed  to  do  that  which  was  necessary  in 
order  to  avoid  a  collision.  We  think  there  is  sufficient  evi- 
dence in  the  record  to  support  the  findings  and  verdict.  It  is 
true,  the  jury  found  that  the  engineer  did  not  discover  the  cow 
going  upon  the  track  until  the  engine  was  within  twenty  feet 
of  her,  and  that  the  train  was  then  going  at  the  rate  of  fifteen 
miles  an  hour,  and  could  not  have  been  stopped  after  the  cow 
came  upon  the  track,  and  before  she  was  struck.  It  is  also 
true  that  the  engineer  and  fireman  testify  that  they  were  vigi- 
lant in  looking  out  along  the  line  of  the  road  to  see  if  there 
were  any  objects  ahead,  or  animals  dangerously  proximate  to 
the  track;  and  further,  that  they  sounded  the  whistle  as  they 
approached  the  crossing,  and  as  soon  as  they  saw  the  cow, 
that  they  reversed  the  engine,  and  endeavored  to  stop  the 
train.  The  testimony  of  Oedney,  however,  is  to  the  effect  that 
the  whistle  was  not  sounded,  nor  any  danger  signal  given, 
eighty  rods  firom  the  crossing,  nor  at  any  time  afterward,  be- 
fore the  cow  was  struck.  There  is  also  testimony  that  the 
ground  was  level  near  the  crossing,  and  that  there  were  no  ob- 
structions to  prevent  the  engineer  and  fireman  from  seeing  the 
cattle  on  the  side  of  the  track  for  a  distance  of  half  a  mile  or 
more,  and  that  although  the  cattle  were  in  plain  view  and  ap- 
proaching the  track,  no  alarm  was  given  to  drive  them  away 
from  the  track.  If  the  engineer  and  fireman  were  at  their 
posts,  and  kept  a  lookout  for  obstructions,  and  an  animal  not 
seen  by  them  came  suddenly  upon  the  track  when  there  was 


288  MiBBOUBi  Pacific  R'y  Co.  v.  Gednet.     [Kansas, 

not  sufficient  time  or  opportunity  to  frighten  her  away,  or 
where  they  could  not,  by  ordinary  diligence,  avoid  a  collision, 
the  company  would  not  be  liable.  It  is  not  enough,  however, 
that  they  used  diligence  to  avert  the  injury  after  they  saw  the 
cow  upon  the  track;  it  was  their  duty  to  keep  a  lookout  for 
objects  or  animals  approaching  or  in  dangerous  proximity  to 
the  track,  and  if  the  circumstances  indicated  that  there  waa 
danger  that'  they  would  get  upon  the  track,  to  use  the  means 
which  they  possessed  for  driving  them  away.  The  sounding 
of  the  whistle,  or  other  alarm,  eighty  rods  from  the  crossing 
might  not  have  served  the  purpose  of  driving  the  cattle  away 
from  the  track,  but  certainly  the  sounding  of  an  alarm  as  they 
approached  more,  closely  would  have  tended  to  drive  the  cat- 
tle beyond  the  reach  of  danger. 

There  was  no  direct  evidence  contradicting  the  testimony 
of  the  engineer  and  fireman  that  they  kept  a  vigilant  outlook 
for  animals  or  objects  on  or  near  the  track;  but  the  testimony 
that  the  view  was  unobstructed  along  the  track  for  a  distance 
of  half  a  mile  or  more,  and  that  the  animals  were  in  plain 
view  and  could  have  been  seen  by  them  for  that  distance  if 
they  had  looked,  certainly  tends  to  support  the  finding  of  the 
jury  that  there  was  negligence  in  not  keepiug  an  outlook 
ahead  of  the  train.  If  by  a  diligent  outlook  animals  ap» 
preaching  or  dangerously  proximate  to  the  track  could  have 
been  discovered  by  the  engineer  and  fireman,  their  failure  to 
use  the  ordinary  means  provided  for  frightening  animals  from 
the  track,  and  to  avoid  a  collision  with  them,  was  such  negli- 
gence as  would  make  the  company  liable  for  the  injury  oc- 
casioned. As  is  stated  in  Missouri  Pae,  R^y  Co,  v.  Wilson^  28 
Kan.  641:  **If  the  employees  of  the  railroad  company  could 
by  the  use  of  ordinary  prudence  see,  or,  seeing  the  stock  on 
the  road,  could  without  danger  stop  the  train  and  avoid  strik- 
ing the  animal,  they  were  required  to  do  so,  because  the  idea 
is  not  tolerable  that  an  injury  may  be  inflicted  which  by  ordi- 
nary care  and  diligence  may  be  avoided."  The  conflict  of 
testimony  as  to  the  care  and  diligence  used  by  the  engineer 
and  fireman  in  respect  to  keeping  an  outlook  and  in  sounding 
an  alarm,  the  topography  of  the  ground  near  the  crossing,  an<l 
the  proximity  of  the  animals  to  the  track,  have  been  settled 
by  the  jury,  and  under  well-worn  precedents  their  finding  and 
verdict  upon  such  testimony  must  be  held  conclusive. 

We  think  the  case  was  fairly  submitted  to  the  jury  by  the 
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charge  of  the  court,  and  that  no  good  reaBons  fiff  a  reversal  of 
the  judgment  exist. 
Judgment  afiQrmed.  

Bailroad  Companixs— Duty  as  to  AvmALa  on  ob  nsar  thb  Tbaoks 
See  note  to  Memphis  eic  R,  R,  Co,  v.  Kerr^  20  Am.  St.  Rep.  161,  162. 

The  railroad  company  is  not  required  to  maintain  cattle*giiardi,  wiiere  it  ia 
not  obliged  to  fence  its  track:  8Um  t.  Michigan  C.  R.  R,  Co.,  76  Mich.  691. 
And  it  is  not  required  to  fenee^  where  there  are  deep  cats  or  high  embankments, 
eyen  though  a  public  highway  may  run  parallel  with  the  track:  Collier  v,  Oeor<» 
gia  Railroad,  76  Oa.  611.  The  company  must  use  ordinary  oare  to  keep  iU 
eattle-guards  free  from  snow  and  ice,  after  notice  of  their  obstruction  thereby: 
Robittmm  t.  Chteago  etc  R'p  Co. ,  79  Iowa,  495.  Care  most  be  exercised  to  avoid 
maintaining  defectiye  cattle-guards,  and  knowledge  that  many  of  the  cattle* 
guards  are  defective  puts  the  company  npon  notice  as  to  their  ooostmction 
generally:  MisaouH  P.  Jfy  Co.  v.  Somen,  71  Tex.  700. 

Depot  grounds  need  not  be  fenced,  and  in  the  absence  of  negligence,  the 
oompaoy  is  not  liable  for  eattie  killed  witiiin  such  grounds:  Moseay,  SoulJiern 
P.  R,  R,  Co.,  IS  Or.  S8B.  The  qnestion  as  to  whether  the  company  used  a 
reasonable  discretion  in  throwing  open  grounds  for  depot  purposes  is  one  of 
law  for  the  court  to  decide:  Rinear  v.  Grand  Rapids  eie.  R,  R.  Co,,  10  Mich, 
020.  A  company  is  not  negligent  in  allowing  snow-drifts  to  remain  over  its 
fences:  Patten  v.  ChxooQO  etc  ffy  Co.,  75  Iowa,  459.  A  railroad  running 
parallel  to  another,  the  tracks  being  only  fifty  feet  apart,  need  not  maintain 
a  fence  between  the  two,  and  ia  not  liable  for  the  killing  of  aniraab  straying 
from  a  pasture  npon  the  right  of  way  of  the  adjoining  road  and  thence  upon 
its  own  right  of  way:  OaUagher  v.  New  York  etc  R.  R.  Co.,  bl  Conn.  442. 
A  company  is  not»  in  the  absence  of  negligence,  liable  lot  killing  hogs  in  a 
where  they  were  not  permitted  to  ran  at  large,  when  they  had 
iped  from  their  pen  ereii  without  plaintiff  'a  fault  and  atrayed  upon  de« 
fondant's  track,  which  was  fenced  by  a  lawful  fence,  but  not  a  fence  which 
would  have  prevented  hogs  from  coming  npon  the  track:  Leebrick  v.  Repuffli' 
eanV.  d:  8.  R.  R  Co.,  41  Kan.  756.  The  rule  applicable  to  injuries  to  cattle  by 
railway  companies  applies  to  a  team  of  horses  which  escaped  from  its  driver, 
and,  numing  at  will,  stopped  npon  a  railway  traek:  Chtlffetc  IPy  Co,  v.  AdM, 
74  Tex.  287. 


Winston  v.  Bubnbll. 

(44  Kansas,  887.] 

pftACfncB.  —  EviDSNOB  WILL  NOT  BN  RxviswKD  to  determine  whether  or 
not  it  is  sufficient  to  sustun  a  verdict  and  judgment,  when  the  case  made 
ooBtaina  no  statement  that  it  embraces  all  the  evidence  given  at  the 
trial,  and  the  statement  upon  that  subject  in  the  certificate  of  the  trial 
judge  attached  to  the  ease  made  is  not  sufficient. 

Amoluts  Convktancx  ab  Mortgaos  —  Deorbe  of  Proof  to  Ertablish. 
—  The  fact  that  an  absolute  conveyance  was  intended  as  a  mortgage 
must  be  established  by  a  clear  preponderance  of  the  evidence;  or  in 
other  words,  the  proof  of  that  fact  must  be  dear  of  reasonable  doubt 
Ah.  6t.  Bar.,  Vol.  XXI.  —19 
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Pftionoi.  —  Erbors  AsmoKKD  oh  Rkfctsal  ov  Ivvrnvcnom  Rbqui 

AEB  HOT  Atailabls  when  the  record  fftils  to  show  thai  all  tho  ioetnifr 
tion«  ipwmk  are  preeerred  in  Iha  reoord. 

/.  H.  Mechem  and  T.  8.  Kirhpatriel,  for  the  plaintiff  in 
error. 

C.  Angevine^  for  the  defendant  in  error. 

Johnston,  J.  This  was  an  action  in  ejectment*  brought  by 
Alexander  Winston  against  C.  P.  Barnell,  to  recover  a  quar- 
ter-section of  land  situate  in  Jewell  County.  The  trial  in  the 
district  court  was  with  a  jury,  at  the  November  term,  1887, 
and  resulted  in  favor  of  the  defendant. 

The  principal  errors  alleged  by  the  plaintiff  are  based  upon 
rulings  of  the  court  in  charging  the  jury,  and  upon  the  suffi* 
ciency  of  the  evidence;  but  the  condition  of  the  record  is  such 
as  to  preclude  an  examination  of  some  of  the  most  important 
questions  presented  in  the  plaintiff^s  brief.  The  record  con- 
tains no  recital  that  the  copies  of  the  pleadings  found  in  the 
case  made  are  those  which  were  filed  in  the  district  court, 
nor  are  any  of  the  entries  of  the  steps  and  proceedings  taken 
in  the  case,  and  which  appear  to  be  copied  in  the  record, 
properly  described  or  identified.  Although  very  defective  in 
this  respect,  there  is,  perhaps,  sufficient  in  the  record,  such  as 
copies  of  file-marks,  the  titles  to  the  various  pleadings  and 
orders,  and  the  character  of  the  subject-matter  which  they 
contain,  to  indicate  that  they  belonged  to  and  were  filed  as  a 
part  of  the  proceedings  in  the  present  case.  We  think  there 
is  at  least  sufficient  in  the  record  to  resist  the  motion  for  a 
dismissal  of  the  proceeding.  We  cannot,  however,  review  the 
evidence  to  determine  whether  it  is  sufficient  to  sustain  the 
verdict  and 'judgment  that  were  rendered,  because  the  case 
made  as  served  contains  no  statement  that  it  embraces  all 
the  testimony  given  on  the  trial.  It  has  been  repeatedly  de- 
cided that  a  statement  to  that  effect  in  the  certificate  of  the 
judge,  which  is  attached  to  the  case  made,  is  not  sufficient: 
Eddy  V.  Weaver^  87  Kan.  540;  Burlington  etc.  R,  /Z.  Co.  v. 
Qrinus^  38  Kan.  241;  Western  Home  Ins.  Co.  y.  Hogvs^  41  Kan. 
524;  Hill  v.  First  Nat.  Bank,  42  Kan.  364;  Hogue  v.  Maekey^ 
44  Kan.  277. 

It  appears  that  Bumell,  who  was  in  the  possession  of  the 
land  in  controversy,  joined  with  his  wife  in  the  execution  of 
a  conveyance  of  the  same  to  the  plaintiff.  It  was  in  the  form 
of  a  warranty  deed,  but  Burnell  claimed  that  the  oonveyance 
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was  intended  as  a  mortgage  to  secure  an  iDdebtedness  of  one 
thousand  dollars  due  from  him  to  the  plaintiff.  This  is  the 
main  issue  in  the  case,  and  the  evidence  thereon  is  conflicting 
and  unsatisfactory;  but  in  the  absence  of  all  the  testimony, 
the  approved  verdict  of  the  jury  is  conclusivei 

Couiplaint  is  made,  however,  of  the  charge  of  the  court  in 
respect  to  the  measure  of  proof  necessary  to  sustain  the  de« 
fense  of  BumelL  The  plaintiff  asked  for  an  instruction  that 
parol  testimony  to  establish  that  an  absolute  conveyance  was 
intended  as  a  mortgage  must  be  positive,  and  so  clear  as  to 
leave  no  doubt  as  to  the  intention  of  the  parties.  Instead  of 
giving  that  instruction,  the  court  charged  that  *Hhe  burden 
of  proving  by  preponderance  of  the  evidence  that  said  deed 
was  intended  only  to  secure  the  payment  of  money  rests  upon 
the  defendant;  and  unless  he  has  proved  this  by  a  clear  pre- 
ponderance of  the  evidence,  you  will  find  for  the  plaintiff.'^ 
A  higher  and  more  satisfactory  character  of  proof  is  required 
to  establish  that  an  instrument  or  conveyance  is  not  what  it 
purports  to  be  than  is  necessary  in  ordinary  civil  cases.  Gen. 
erally,  a  mere  preponderance  is  sufficient;  but  when  parties 
deliberately  execute  a  written  conveyance,  there  is  a  strong 
presumption  that  it  expresses  their  intentions,  and  more  than 
a  bare  preponderance  of  parol  proof  is  required  to  remove  this 
presumption,  and  to  show  a  contrary  intention.  Some  of  tlie 
courts  declare  that  in  such  cases  the  proof  must  be  *' clear"; 
others  that  it  must  be  "  convincing '';  others  that  it  must  be 
^satisfactory";  and  still  others  that  it  must  be  "clear  of  all 
reasonable  doubt.''  These  expressions  substantially  convey 
the  same  idea,  and  require  the  same  degree  of  proof.  To  es- 
tablish a  fact  by  the  clear  preponderance  of  the  evidence,  the 
proof  must  be  clear  of  reasonable  doubt  We  think  the  in- 
struction given  was  not  erroneous:  McMiUan  v.  Bisselly  63 
Mich.  66;  Sloan  y.  Becker^  34  Minn.  491;  Gardner  v.  Weston^ 
18  Iowa,  536;  Knight  v.  McCord^  63  Iowa,  429;  Miner  v.  Hesa^ 
47  111.  170;  Kent  v.  Lasley,  24  Wis.  654;  Stockbridge  Iron  Co. 
Y.  Hudson  Iron  Co.^  107  Mass.  290;  Ouemeey  ▼.  American  Inn. 
Co.,  17  Minn.  104;  Hopper  v.  Jones,  29  CaL  18;  McClellan  v. 
Sanford,  26  Wis.  605;  1  Story's  Eq.  Jur.,  sec.  167;  1  Jones  on 
Mortgages,  o.  8;  see  also  Qab^ey  ▼.  Forgeus,  88  Kan.  62. 

There  are  numerous  errors  assigned  on  the  refusal  of  in- 
structions requested  by  the  plaintiff,  but  these  are  not  avail* 
able.  The  record  fails  to  show  that  all  the  instructions  given 
are  preserved  in  the  record,  and  therefore  the  court  cannot  say 
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Ihat  those  refused  were  not  given,  or  tliat  any  error  was  com* 
mi  tied  by  the  refusal:  See  Kansas  cases  first  above  cited;  also 
Wilson  Y,  Fuller,  9  Kan.  176;  Da  Lee  v.  Blackburn,  11  Kan. 
190;  Fergu9<m  y.  Oraves,  12  Kan.  39;  Pacific  R.  R.  Co.  y. 
Brown,  14  Kan.  469;  Bard  r.  Eleton,  31  Kan.  274. 

The  objections  to  the  ruling  of  the  court  on  the  admission 
of  testimony  are  not  material,  and  furnish  no  ground  for  a  re- 
versal. 

The  judgment  of  the  district  court  will  be  affirmed. 

Abkolutb  Conybtakcx  as  a  Mobtoaoi.  — A  deed  abooluto  in  its  tenni 
may  be  showa  bj  parol  evidenoa  to  have  been  intended  to  operate  merely  a« 
a  mortgage:  Tower  ▼.  Fett,  26  Neb.  706;  18  Am.  St  Rep.  795,  and  note;  but 
inch  evidence  most  be  clear,  satiefaetory,  and  oondasive:  Bmrmmger  v.  En*- 
fnimjer,  75  Iowa,  68;  9  Am.  QL  Bep.  468;  and  aote;  8car&rm^  t.  Aicori^ 
74  Tex.  359. 


Beook   V.  Latimbb. 

[44  Kansas,  4S1.] 
KTIDBNOK  to  Show  KoTI  to  BK  merely   ADTANCffMBNT  BETWmBir   Pa]18!?T 

AND  Ghxld,  —  An  absolnte  promise  in  the  form  of  a  note  to  imy  a  cer- 
tain  sum  of  money,  given  by  a  child  to  a  parent,  may  be  shown  by  parol 
evideace  to  be  intended  between  the  parties  to  it  as  a  mere  receipt  or 
memorandam  to  show  that  the  parent  has  made  an  advancement  of  that 
amount  to  his  child,  and  that  it  was  the  intention  of  the  parent  that  it 
should  never  be  collected. 
Fabol  Bvjdsnob  so  Bzflain  Wbitino.  — The  admiasioo  of  parol  evidence 
tending  to  show  that  a  promissory  note  absolute  in  terms,  and  given  by 
a  child  to  its  parent,  is  merely  intended  as  between  the  parties  as  an  ad- 
vancement by  the  parent  to  the  child,  is  not  a  violation  of  the  rule  of 
evidence  which  forbids  a  written  instrument  to  be  varied  or  ooDfa«dicted 
by  parol 

Jamea  D.  Snoddy,  for  the  plaintiff  in  error, 

W.  A,  Johnson,  M.  L.  RitchiSy  and  J,  O,  Johnson,  for  the  de- 
fendant in  error. 

Simpson  C.  The  plaintiff  in  error,  I.  J.  Brook,  presented  to 
the  probate  court  of  Anderson  County  for  allowance  a  prom* 
iseory  note  against  the  estate  of  Jessie  £.  Latimer  (who  was  his 
daughter,  intermarried  with  Walter  Latimer),  that  reads  as 
follows:  — 
"$10,000. 

"  On  demand,  I  promise  to  pay  to  I.  J.  Brook  ten  thousand 
dollars;  yalae  reoeived  this  twelfth  day  of  June,  A.  D.  18H2. 

^^JsaaiB  K  Brook." 
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Upon  hearing,  the  probate  court  disallowed  the  clalmi  and 
an  appeal  waa  taken  to  the  diatriot  conrt,  where  the  case  was 
tried  by  the  court  and  a  jury  on  the  same  pleadings  upon 
which  it  waa  heard  in  the  probate  court  These  consisted  of 
the  verified  claim  of  the  plaintiff  in  error  for  ten  thousand 
dollars,  and  the  answer  of  the  administrator  of  the  estate  of 
Jessie  B.  Latimer.  This  answer  denied  the  execution  of  the 
note, denied  any  indebtedness  by  Jessie,  at  the  time  of  her  death, 
to  her  father,  and  further  alleged  that  at  the  marriage  of  Jessie 
her  father,  the  plaintiff  in  error,  made  an  advancement  of 
property  and  money  to  her;  that  she  received  an  advancement 
out  of  her  father's  estate;  and  that  the  instrument  presented 
for  allowance  against  her  estate  was  intended  only  to  show  the 
amount  of  money  and  property  advanced  to  her  whenever  it 
became  necessary  to  make  a  final  settlement  and  a  fair  dis- 
tribution of  the  estate  of  her  father.  The  trial  in  the  district 
court  of  Anderson  County  resulted  in  a  verdict  and  judgment 
for  the  defendant  in  error.  A  motion  for  a  new  trial  was 
overruled,  and  the  cause  brought  here  for  review. 

The  various  rulings  of  the  trial  court  upon  the  admission 
of  evidence,  and  the  exceptions  to  the  instructions  given  to 
the  jury,  now  urged  here  as  erroneous,  are  all  dependent  upon 
the  one  controlling  question  as  to  whether  or  not  an  absolute 
promise  in  writing  to  pay  a  certain  amount  of  money,  given 
by  a  child  to  a  parent,  may  be  shown  to  be  intended  between 
the  parties  to  it  as  a  mere  receipt  or  memorandum  to  show 
that  the  parent  had  made  an  advancement  of  that  amount  of 
property  and  money  to  his  child,  and  that  it  was  the  intention 
of  the  parent  that  it  should  never  be  collected.  If  in  an  action 
such  as  this,  to  enforce  the  payment  of  the  demand  note,  such 
a  showing  is  permitted,  then  this  judgment  must  be  affirmed; 
but  if  such  evidence  of  intention  to  make  an  advancement  is 
not  admissible,  the  judgment  must  be  reversed. 

L  An  advancement  is  an  irrevocable  gift  by  a  parent  to  a 
child  in  anticipation  of  such  child's  future  share  of  the  parent's 
estate.  In  many  of  the  states  their  statutes  prescribe  what 
evidence  is  necessary  to  establish  the  fact  of  advancement,  as 
in  Maine,  Massachusetts,  and  Vermont,  where  there  shall  be 
a  declaration  to  that  effect  in  the  grant  or  gift  of  the  parent, 
or  a  charge  by  the  intestate,  or  an  acknowledgment  in  writing 
by  the  child.  In  some  of  the  states  where  there  are  no  stat- 
otory  provisions  like  those  cited  from  Maine,  Massachusetts, 
ind  Vermont^  it  has  been  held  that  the  declarations  of  the 
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parent  before,  after,  and  at  the  time  of  the  transaction  are 
admissible  in  evidence  to  show  the  intention  to  make  an  ad* 
Tancement:  MiUhell  ▼•  Mitehett^  8  Ala.  414;  Autrey  v.  Auirey^ 
1  Ala.  Bel.  Gas.  642;  BtUUr  ▼•  Merchanttf  Ins.  Co.y  14  Ala. 
777;  MmiU  t.  Rhode$,  87  Ala.  449;  Swiih  ▼.  Smith,  21  Ala. 
761;  FmneU  v.  Hmry,  70  Ala.  484;  46  Am.  Rep.  88;  Phillips 
V.  ChappM,  16  Oa.  16;  DiUrnan  ▼.  Cox,  28  Ind.  440;  Woolery  v. 
WooUry,  29  Ind.  249;  96  Am.  Dec.  680;  Middleton  v.  MiddUton, 
81  Iowa,  161;  Cecil  v.  Cecil,  20  Md.  168;  Graves  ▼.  Spedden, 
46  Md.  627;  Kingsbury^e  Appeal,  44  Pa.  St.  460;  Morris  v. 
Morris,  9  Heisk.  814;  TTafHnf  v.  Young,  31  Gratt.  84. 

Our  statute  provides  "  that  property  given  by  an  intestate 
by  way  of  advancement  to  an  heir  shall  be  considered  part 
of  the  estate,  so  far  as  regards  the  division  and  distribution 
thereof,  and  shall  be  taken  by  such  heir  toward  his  part  of 
the  estate  at  what  it  would  now  be  worth  if  in  the  condition 
in  which  it  was  so  given  him.  But  if  such  advancement  ex- 
ceeds the  amount  to  which  he  would  be  entitled,  he  cannot  be 
required  to  refund  any  portion  thereof:  Gen.  Stats.  1889, 
pars.  2617,  2618. 

These  statutory  provisions  render  us  no  aid  in  the  solution 
of  the  question  we  are  considering,  as  they  establish  no  rule  of 
evidence  by  which  the  fact  of  advancement  can  be  shown. 
While  there  are  numerous  decisions  of  this  court  contained  in 
almost  every  volume  of  our  reports  upon  questions  affecting 
the  admission  of  parol  testimony  to  vary  or  contradict  the 
express  terms  of  a  written  contract,  the  exact  question  here 
presented  has  not  been  discussed  or  decided.  The  various 
cases  in  this  state  alluded  to  in  the  briefs  of  counsel  do  not,  in 
our  judgment,  in  any  way  indicate  or  control  the  decision  of 
the  case  at  bar. 

The  question  of  advancement  in  all  cases  is  entirely  de- 
pendent on  the  intention  of  the  donor.  That  intention  can  be 
best  ascertained  by  the  declarations  of  the  parent  at  the  time 
of  the  transaction,  and  by  his  acts  done  and  performed  in  pur- 
suance of  his  declarations.  In  many  cases  his  declarations 
made  prior  to  the  advancement,  or  his  statements  made 
thereafter,  are  admissible  to  establish  the  fact.  It  may  be  es- 
tablished by  the  adoption  of  a  particular  rule  or  system  in  the 
treatment  of  his  children,  with  respect  to  gifts  or  loans  of 
money,  or  by  a  general  policy  adopted  with  reference  to  his 
donations  to  the  members  of  his  family.  The  doctrine  of 
advancement  is  in  aid  of  that  equal  and  impartial  distriba- 
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Hon  of  the  estate  of  an  intestate  that  has  become  the  fixed 
policy  of  this  state  by  long-continued  statutory  enactment,  so 
that  equality  between  the  heirs  is  equity  as  well  as  statutory 
eommancL  We  do  not  deem  the  admission  of  eyidence  tend* 
ing  to  show  that  a  promissory  note  absolute  by  its  express 
terms  is  a  mere  evidence  of  an  advancement  by  a  parent  to  a 
child  to  be  a  violation  of  that  rule  of  evidence  that  forbids 
a  written  instrument  to  be  varied  or  contradicted  by  parol. 
The  numerous  reported  cases,  including  deeds  that  recite  a 
moneyed  consideration,  bonds  under  seal,  and  promissory 
notes,  in  absolute  terms  justify  the  admission  of  such  evi- 
dence, on  the  principle  that  the  consideration  recited  in  the 
instrument  is  always  subject  to  judicial  inquiry.  This  court 
is  unusually  liberal  in  the  application  of  the  rule  that  permits 
such  inquiry.  In  almost  every  reported  case  in  wTiich  the 
eontrolling  question  was  whether  or  not  such  parol  evidence 
was  admissible  to  show  that  some  written  instrument  of  in- 
debtedness taken  by  a  parent  from  a  child  was  in  fact  a  mere 
receipt  or  memorandum  of  an  advancement,  it  is  held  that 
such  evidence  should  be  received.  This  case,  however,  differs 
from  all  the  reported  cases  that  have  been  cited,  or  that  we 
have  examined,  in  this  respect.  The  parent  that  made  the 
advancement  is  still  alive,  and  is  now  insisting  that  the 
memorandum  or  receipt  showing  the  amount  of  the  advance- 
ment at  the  time  it  was  made  is  both  prima  facie  and  con- 
clusive evidence  of  a  debt.  We  have  already  stated  that  an 
advancement  is  an  irrevocable  gift,  and  it  has  been  repeatedly 
held  that  a  donor  cannot  change  an  advancement  into  a  debt  or 
trust:  Haventock  v.  Sarbaeh,  1  Watts  A  S.  890;  MiUet^t  Ap- 
peal, 81  Pa.  St  887;  Sherwood  v.  Smithy  28  Conn.  616;  Arnold 
V.  Barrow^  2  Pat.  &  H.  1;  Dudley  v.  Boaworthj  10  Humph.  9; 
61  Am.  Dec.  690;  ThompeonU  Appeal^  42  Pa.  St  846;  Cleaver 
V.  Kirk,  3  Met  (Ky.)  270. 

Applying  the  principle  that  parol  evidence  is  admissible  to 
prove  the  intent  of  the  parent  to  the  facts  developed  on  the 
trial,  we  have  an  abiding  faith  that  there  is  not  only  some 
evidence  to  support  the  verdict  of  the  jury,  but  that  it  was  ren- 
dered in  accordance  with  the  preponderance  of  the  evidence, 
and  it  therefore  becomes  our  duty  to  recommend  an  affirm- 
ance of  the  judgment  of  the  district  court 

The  Court.    It  is  so  ordered. 


Pauol  Evidrkcx  to  Vabt  or  ExpLAiir  Notes.  —  Parol  •▼Idenoe  is  &d* 
liaaibla  to  show  the  want  of  oonsiiieration  of  a  note:  Hire  v.  HwMnn*K  147 
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Mas.  407|  IToMop  T.  0Mtti»r%  41  Jjl  Aaa.  S86|  «r  «f  »  ISH  «l  ixohaiifii 
OA^^er  V.  Bemheim,  07  Min.  75;  or  to  show  the  nal  agrMiiieiit  entered  into 
by  and  between  the  pertiee:  McAteer  y,  MeAte&r,  SI  CL  O.  818;  Xaatman  ▼. 
CVRMer»  72  Mieh*  187.  B«^  ordinarily,  parol  eirideBoe  of  aa  aatoeedent 
or  a  oontemporanaoaa  parol  agreement  ia  inadmkaibla  to  Tary  or  ohange  the 
terms  of  a  note:  ^rowA  ▼.  yiehoU,  123  Ind.  492;  Coa^tkk  t.  Bo&worUu  121 
lad.  6;  danin  ▼.  JBasUrly  H,  Mack.  Co.,  1 18  IncL  872;  Farr  v,  Rieker,  46  Ohio 
St.  265.  Compare  BtanUm  ▼.  New  York  etc  R'y  Co,,  69  Conn.  272,  anCe,  p. 
110,  and  note;  OUberiy.  Stockman,  76  Wia.  68;  20  Am.  St  Bep.  23^  and  note; 
Kulenhctmp  r.  Qroff^  71  Mich.  675;  15  Am.  St  Rep.  283,  and  note  287, 288. 

ADYANOUfXMTB.  —  To  Cebatb  ▲  Vaud  Adtakoimsnv.  the  gift  mnat  be 
•xpresaed  in  writing  aa  an  adrancement,  or  charged  in  writing  by  the  intes- 
tate, or  acknowledged  in  writing  by  the  child  or  other  descendant:  WiOrhvioH 
y,  7%)ma»,  128  BL  368.  Where  a  testator  bequeathed  to  R.,  a  yonng  man 
raised  in  his  family,  tiie  anm  of  fire  hundred  dollars,  ^m  addition  to  what  I 
have  already  giren  him,"  and  at  the  date  of  the  esoentioa  of  the  will  tbe 
testator  held  against  B^  six  notes,  which  were  found  among  his  assets,  npnn 
which  the  administrator  brought  suit^  it  was  decided  that  the  defendant  was 
properly  permitted  to  allege  and  prove  by  eztrinsio  eridenoe  that  he  had  been 
raised  in  the  testator's  family;  that  the  testator,  a  man  of  means,  had  often 
expressed  his  intention  to  liberally  provide  for  him;  that  prior  to  making 
his  will,  the  testator  had  advanced  money  to  defendant  in  antioipation  of  the 
promised  testamentary  provision,  for  which  he  took  defendant's  notes  simply 
as  a  memorandnm  of  the  amount  of  money  advanced;  that  no  other  property 
or  money  had  ever  been  given  to  him  by  the  testator;  and  that  the  words 
**in  addition  to  what  I  have  already  given  him,"  used  in  the  wiU,  refsmd 
to  the  money  ao  advanoedt  Diuiyhertjf  v»  Rogen,  119  Ind.  25& 
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(44  Kansas,  4S5.] 

LiBBL  —  Charging  pEusoir  with  Bbino  a  Returitbd  Coirvior.  —  A  false 
publication  in  a  newspaper,  concerning  a  person,  that  he  has  been  a  con- 
vict in  a  state  penitentiary,  is  libelous  per  se. 

LiBBL.  —  Amt  PuBLiGAiiov  Wbqoh  Xbviis  «o  DiouuDB  OT  iu^rs  another 
person,  or  to  bring  him  in  contempt,  hatred,  or  ridieule,  or  wludi  ac- 
ouses  him  of  a  crime  punishable  by  law,  or  of  any  aot  odious  and  dis- 
graceful to  society,  is  libelous,  unless  the  same  is  shown  to  be  true. 

Cbdiinal  Ltbsl  or  Family.  —  A  false  publication  tl»t  a  member  of  a  par- 
ticular family,  by  name,  has  been  a  atate-priaon  convict^  and  direoted 
against  the  whole  family^  is  a  criminal  libel  of  the  whole  family  of  that 
name. 

Libel.  —  Express  Malice  is  Presumed^  and  vemd  vot  bb  P&ovxo^  when 
the  words  published  are  libelous  per  Mm 

/•  0,  Mohler^  for  the  appellant 

J.  K,  OwenSy  county  ottortiey»  MilUr  and  Bildd$f  mnd  D.  H. 

Brown,  for  the  state. 

Green,  C.    This  case  comes  here  on  appeal  from  the  dis- 
trict court  of  Morris  County,  where  the  defendant  was  prose- 
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eoted  and  ooovicted  of  criminal  libel,  for  publiBhing  in  the 
8alina  Daily  Repablican,  of  which  be  was  the  proprietor,  at 
Salina,  Kansas,  on  the  twelfth  day  of  November,  1889,  the  foL 
lowing  statement:  **'Ti8  now  almost  forgotten  that  Governor 
Harvey  pardoned  his  own  brother  out  of  the  penitentiary;  the 
convict  Harvey  had  been  sent  to  Lansing  from  Salina." 

The  information  charged  that  the  libel  was  published  €4 
and  concerning  James  M.  Harvey,  John  A.  Harvey,  George 
E.  Harvey,  Z.  T.  Harvey,  J.  E.  Harvey,  and  W.  S.  Harvey. 
The  evidence  showed  that  Dr.  W.  S.  Harvey  was  a  resident  of 
Salina  at  the  time  of  the  publication,  and  a  brother  of  ex-Grov- 
ernor  James  M.  Harvey.  The  publication  was  admitted.  The 
claim  is  made  by  the  defendant  that  the  language  published 
was  not  libelous  per  se;  that  the  court  below  erred  in  not  giv- 
ing the  following  instruction  to  the  jury:  '*The  publication 
charged  as  libelous  in  this  case  is  not  libelous  per  ee;  and  be. 
fore  tlie  jury  can  find  the  defendant  guilty  in  this  case,  express 
malioe  must  be  proven.'' 

This  instruction  was  refused  by  the  trial  court,  and  the  fol* 
lowing  given:  ^*  I  instruct  you,  gentlemen  of  the  jury,  that  to 
print  and  publish  concerning  any  person  that  he  has  been  a 
convict  in  the  state  penitentiary  of  the  state  of  Kansas  is  libeL 
ous  per  sCf  unless  the  same  is  true;  and  in  this  connection,  I 
further  instruct  you  that  there  is  no  attempt  on  the  part  of  the 
defendant  in  this  case  to  prove  the  truth  of  the  matter  charged 
as  libelous,  or  to  show  that  the  same  was  published  for  justi- 
fiable ends.*' 

1.  The  defendant  insists  that  the  above  instruction  given 
by  the  court  was  erroneous,  as  applied  to  this  case,  and  greatly 
prejudiced  the  snbstaniial  rights  of  the  defendant.  This  is 
the  decisive  and  controlling  question  in  this  case.  Ordinarily, 
the  instructions  to  the  jury  should  be  considered  together,  and 
a  judgment  will  not  be  reversed  because  some  one  of  them 
fails  to  state  the  law  applicable  to  the  &cts  with  sufBcient 
qualificatioos,  provided  the  defects  be  cured  in  other  instruc- 
tions: Riu  ▼.  City  of  Dee  Moinee^  40  Iowa,  688;  State  v.  Malay^ 
44  Iowa,  104.  In  the  eleventh  instruction,  which  is  com- 
plained of,  the  court  said  to  the  jury  that  to  print  and  pub- 
lish concerning  any  person  that  he  had  been  a  convict  was 
libelous  per  ee^  unless  the  same  was  true.  We  see  no  error  in 
this,  taken  in  connection  with  the  instructions  as  an  entirety. 
Libel  has  been  defined  by  Judge  Story  to  be  any  pub]icati<Hi 
the  tendency  of  which  is  to  degrade  and  injure  another  person* 
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or  to  bring  him  into  contempt,  hatred,  or  ridicule,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of  any  act 
odious  and  disgraceful  in  society .  Dexter  ▼.  Spear^  4  Mason, 
116;  Newell  on  Defamation,  37. 

In  this  case  the  alleged  libel  charged  that  Oovernor  Harvey 
had  pardoned  his  own  brother  out  of  the  penitentiary;  that 
the  convict  Harvey  had  been  sent  to  Lansing  from  Salina. 
This  was  certainly  charging  that  one  of  the  Harvey  brothers 
had  been  convicted  of  a  felony,  and  comes  clearly  within  the 
definition  of  libel  as  defined  by  the  crimes  act:  ^' A  libel  is 
the  malicious  defamation  of  a  person,  made  public  by  any 
printing,  writing,  sign,  picture,  representation,  or  effigy  tend- 
ing to  provoke  him  to  wrath  or  expose  him  to  public  hatred, 
contempt,  pr  ridicule,  or  to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse,  or  any  malicious  defa- 
mation,  made  public  as  aforesaid,  designed  to  blacken  and 
vilify  the  memory  of  one  who  is  dead,  and  tending  to  scan- 
dalize or  provoke  his  surviving  relatives  and  friends":  Gen« 
Stats.  1889,  par.  2444. 

To  call  a  person  a  returned  convict,  or  otherwise  to  falsely 
impute  that  he  has  been  tried  and  convicted  of  a  criminal 
ofiTense,  is  actionable:  Newell  on  Defamation,  109;  Fowler  v. 
Dowdney,  2  Moody  &  R.  119;  Bell  v.  Byme^  18  East,  554. 

We  think  the  trial  court  committed  no  error  in  giving  the 
eleventh  instruction. 

2.  The  appellant  again  contends  that  the  statement  pub- 
lished referred  to  no  particular  one  of  the  Harvey  family  as 
having  been  a  prison  convict  While  this  objection  might  be 
urged  with  some  force  in  a  civil  suit  for  damages,  we  do  not 
think  it  is  good  in  a  criminal  prosecution  for  libel.  The  law 
is  elementary  that  a  libel  need  not  be  on  a  particular  person, 
but  may  be  upon  a  family  or  a  class  of  persons,  if  the  tendency 
of  the  publication  is  to  stir  up  riot  and  disorder,  and  incite 
to  a  breach  of  the  peace:  Rex  v.  WiUiame,  5  Bam.  A  Aid.  595; 
Rex  V.  Osborne,  2  Barn.  138,  166;  2  Bishop's  Crim.  Law,  7th 
ed.,  sec.  934;  2  Starkie*on  Slander,  213;  Russell  on  Crimes, 
1st  Am.  ed.,  305,  332. 

A  scandal  published  of  three  or  four,  or  any  one  or  two,  per- 
sons is  punishable  at  the  complaint  of  one  or  more,  or  all,  of 
them:  Holt  on  Libel,  247.  In  Palmer  v.  City  of  Concord^  48 
N.  H.  211,  97  Am.  Dec.  605,  the  supreme  court  said:  ^' As 
these  charges  were  made  against  a  body  of  men,  without 
specifying  individuals,  it  may  be  that  no  individual  soldier 
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mold  haT6  maintained  a  private  action  therefor;  Imt  Che  qaee- 
tion  whether  the  puhlication  might  not  afford  ground  for  a 
pnblic  proeecntion  is  entirely  different.  Civil  Buits  for  libel 
are  maintainable  only  on  the  ground  that  the  plaintiff  has  in- 
dividaally  suffered  damage.  Indictments  for  libel  are  stis- 
tained  principally  becaase  the  publication  of  a  libel  tends  to  a 
breach  of  the  peace,  and  thus  to  the  disturbance  of  society  at 
larga  It  is  obvious  that  a  libelous  attack  on  a  body  of  men, 
ihoagh  no  individuals  be  pointed  out,  may  tend  as  much,  or 
more,  to  create  public  disturbances  as  an  attack  on  one  indi- 
vidoal;  and  a  doubt  has  been  suggested  whether  the  fact  of 
numbers  defamed  does  not  add  to  the  enormity  of  the  acf 

8.  The  defendant  claims  there  was  error  in  the  court's  re- 
fusing the  fourth  special  instruction  asked, — that  before  the 
Jury  could  convict^  express  malice  must  be  proven.  We  do 
not  think  this  is  the  legal  rule.  In  prosecutions  for  libel, 
malioe  is  inferred  from  the  nature  of  the  charge;  and  when  the 
publishing  of  words  libelous  per  $$  is  once  proven,  malice  is 
inferred,  as  a  person  is  presumed  to  have  intended  the  conse- 
quences of  his  own  acts.  Chief  Justice  Shaw  has  clearly 
•tated  the  rule:  *^  It  is  not  necessary,  to  render  an  act  mali- 
dons,  that  the  party  be  actuated  by  a  feeling  of  hatred  or  ill- 
will  toward  the  individual,  or  that  he  entertain  and  pursue 
any  general  bad  purpose  or  design.  On  the  contrary,  he  may 
be  actuated  by  a  general  good  purpose,  and  have  a  real  and 
nncere  design  to  bring  about  a  reformation  of  matters;  but  if 
in  pursuing  that  design  he  willfully  inflicts  a  wrong  on  others 
which  is  not  warranted  by  law,  such  act  is  malicious:  Newell 
on  Defamation,  317;  Cammonw$aUh  v.  SneUing^  16  Pick.  840; 
Pledger  v.  Aate,  77  Oa.  242. 

The  want  of  actual  intent  to  vilify  is  no  excuse  for  a  libel; 
and  if  a  man  deems  that  to  be  right  which  the  law  pronounces 
wrong,  the  mistake  does  not  free  him  from  guilt:  OurtU  v. 
Mussey,  6  Gray,  261;  1  Bishop's  Crim.  Law,  sea  809;  Reynolde 
V.  United  States,  98  U.  &  146. 

Upon  a  careful  examination  of  the  errors  oomplalned  of,  we 
are  satisfied  that  the  court  below  committed  no  erroTi  and  reo- 
ommend  an  affirmance  of  the  judgment 

The  OouBS.    It  is  so  ordered. 


VawsPAraa  Iabil.  —  For  a  fnll  and  eooiplslt  dlMOHloB  «f  Ibe  Uw  p«iw 
tibiBg  to  mewMganper  Hbel,  ns  axtendwl  note  to  MUlUtUr  v.  DdroU  Frm 
Frtm  Ok,  16  Am.  81  Rep.  83.V869. 

LiBik — Waiir  PuBLKunoss  abb  Libslovs  pbb  Sb:  See  iforqf  t.  Jfor»> 
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hHf  J.  Am9\  123  N.  Y.  207;  20  Am.  St  Bep.  72K>;  JNby  t.  £«e,  88  Ky.  i03; 
poti,  p.  358;  BmUh  v.  Smith,  73  Mich.  445;  Id  Am.  St.  Eep.  594;  CohiUa  ▼. 
^m-,  74  Tex.  80;  15  Am.  St  Rep.  810;  MeAUiaterY.  DetroU  Free  Preu  Co., 
76  Mich.  338;  15  Am.  St  Rep.  318;  Doan  ▼.  KeUe^,  121  Ind.  413;  Ro^etouter 
▼.  Hi^num,  24  NeU  222. 

LiBBL  —  MAi.«a.  ^~  Malioe,  in  a  legal  aenee,  meuit  »  wrong  committed  in- 
teatioDaUy  without  jut  oaue:  BtU  t.  FermaUt,  71  Mich.  267.  And  in  slmi- 
der  malice  ii  the  giet  of  the  aotioii,  the  mere  speaking  of  actionable  «ord« 
oonstitating  malice:  Ritchie  y,  SUniua,  73  Mich.  563.  The  law  presumes  mal- 
ice from  the  pnblication  of  words  libelous  per  ss:  BeU  ▼.  Femald^  71  Mich. 
267;  hut  the  oeoasion  may  rebut  the  presumption:  Cknfin  y.  Iff^neh,  83  Va. 
106;  compare  Bradatreet  ▼.  QiU,  72  Tex.  115;  13  Am.  fit  Rep.  768^  and  note; 
RiUy  T.  Le€,  88  Ky.  603;  poit,  p.  358. 


Hbss  v.  Sparks. 

[44  Kansas,  4I&] 

SLANDsn—' Words  Aotioiiabls  pbb  Sc— Tho  wordi^  **What  nre  yen 
doing  with  that  nine-dollar  black-mailer  here  I "  spoken  of  an  employee 
to  her  employer  by  a  stockholder  and  director  in  the  company  for  whom 
she  works,  are  not  a  privileged  communication,  but  are  slanderousi  and 
actionable  per  se. 

fiLAKuiuft — MBASuni  or  Damaoss.  —  Where  the  words  spoken  are  slander- 
otts  per  se,  and  are  uttered  maliciously^  punitive  as  well  as  oompeuaatory 
damages  may  be  recovered. 

Slandkr — PRiYiLxan  or  Gohmunigatiov  vust  bb  Plbadbd.  —  In  slan- 
der, the  isBQe  that  the  words  spoken  were  a  privileged  eommnnication 
is  not  raised  by  a  general  denial.  Such  privilege  most  he  specially 
pleaded. 

Peckham  and  Hendenon^  Pyhum  and  Lane,  and  O.  N,  Sierry^ 
for  the  plaintiff  in  error. 

Hackney  and  Asp,  for  the  defendant  in  error. 

Gbebn,  C.  This  was  an  action  for  slander  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  Two  causes  of  ac- 
tion were  set  out  in  the  petition. 

''  1.  That  the  defendant,  on  the  first  daj  of  February,  1887, 
in  the  presence  and  hearing  of  divers  persons,  did  falsely  aud 
maliciously  speak  and  publish  of  and  concerning  the  plain li IT 
the  following  false,  malicious,  and  defamatory  wonis,  Uiai  is 
to  say,  'What  are  you  doing  with  that  nine-dollar  bhuk- 
mailer  here?*  meaning  thereby  that  the  said  plaintifl*  h.»d 
committed  the  offense  of  extortion  of  money  from  a  person  or 
persons,  by  threats  of  accusation  or  exposure,  or  ofiposition  in 
the  public  prints,  and  that  she  was  a  eoiuiuou  black -maikt 
and  extortioner; 
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"  2.  Tliat  on  said  first  day  of  Febrnary,  1887,  in  the  pres- 
ence and  hearing  of  divers  perBons,  said  defendant  did  falsely 
and  maliciously  speak  and  publish  of  and  concerning  tlio 
said  plaintiff  the  following  false,  iDalicious,  and  defainniory 
words,  to  wit:  *8he  [meaning  the  plaintiff]  tried  to  binck* 
mail  some  one  over  at  Dr.  Bparks's';  meaning  thereby  that 
said  plaintiff  bad  tried  to  levy  black-mail,  or  to  extort  money, 
from  some  person  or  persons  at  Dr.  Sparks's,  in  said  Arkan- 
sas  City,  by  threats  of  accusation  or  exposure,  or  of  opposi* 
tion  in  the  public  prints,  for  the  purpose  of  obtaining  money 
thereby/' 

To  this  petition  the  defendant  below  interposed  a  general 
denial.  A  trial  was  had  by  the  court  and  jury,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  below  for  thirteen 
hundred  dollars.  Plaintiff  in  error  brings  the  case  here  for 
review,  and  bis  first  contention  is,  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  that  the 
matters  charged  in  the  petition  were  not  actionable  per  se. 

1.  The  evidence  upon  the  trial  showed  that  the  plaintiff 
below  was  a  young  woman,  engaged  at  the  time  the  alleged 
slanderous  words  were  charged  to  have  been  spoken  in  the 
Arkansas  City  cracker  factory,  making  boxes  and  packing 
crackers,  on  a  salary  of  nine  dollars  a  week,  and  were  ad- 
dressed to  the  president  of  the  cracker  company.  Did  these 
words,  spoken  under  the  circumstances,  charge  the  plaintiff 
below  with  the  commission  of  such  an  offense  as  would  occa- 
sion pecuniary  damages  to  her? 

^  When  language  is  used  concerning  a  person  or  his  affairs, 
which  from  its  nature  necessarily  must,  or  presumably  will, 
as  its  natural  and  proximate  consequences  occasion  him  pecu- 
niary loss,  its  publication  prima  facie  constitutes  a  cause  of 
action,  and  prima  facie  constitutes  a  wrong,  without  any  alle- 
gation or  evidence  of  damage,  other  than  that  which  is  in)- 
plied,  or  presumed,  from  the  fact  of  publication;  and  this  is 
all  that  is  meant  by  the  term  '  actionable  per  <e,' "  etc.:  Newell 
oo  Defamation,  181. 

Applying  this  rule  to  the  case  at  bar,  what  is  meant  or  un- 
derstood by  the  word  '* black-mailer,"  or  to  charge  one  with 
being  a  black-mailer? — as  that  is  the  substance  of  the  charge 
in  this  case. 

The  word  ^black-mail''  has  a  well-defined  meaning:  the 
extortion  of  money  from  a  person  by  threats  of  accusation,  or 
dxposurei  or  opposition  in  the  publio  prints;    hush-money, 
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bribe  to  keep  edlenoe;  the  extortion  of  hash-moneyy  obtaining 
of  value  from  a  person  as  a  condition  of  refraining  from  mak- 
ing an  accusation  against  him  or  disclofdng  some  secret  cal- 
culated to  operate  to  his  prejudice.  These  definitions,  given 
by  the  best  lexicographers,  convey  to  the  mind  what  is  in- 
tended  to  be  understood  by  the  ase  of  the  word.  In  speaking 
of  the  word  ^'  black-mail ''  and  its  understood  meaning,  Judge 
Monell  says:  ^  In  common  parlance  and  in  general  accepta- 
tion, it  is  equivalent  to  and  synonymous  with  extortion;  the 
exaction  of  money,  either  for  the  performance  of  a  duty,  the 
prevention  of  an  injury,  or  the  exercise  of  an  influence.  Not 
unfrcquently  it  is  extorted  by  threats,  or  by  operating  upon 
the  fears  or  the  credulity,  or  by  promises  to  conceal,  or  offers 
to  expose,  the  weaknesses,  the  follies,  or  the  crimes  of  the  vic- 
tim. There  is  moral  compulsion  which  neither  necessity,  nor 
fear,  nor  credulity  can  resist  It  cannot  be  doubted,  I  think, 
that  the  term  ^black-mailing*  is  invariably  regarded  as  an 
unlawful  act;  and  though,  from  its  indefiniteness  and  compre- 
hensiveness, the  offense  is  not  classified  as  a  distinct  crime, 
nevertheless  it  is  believed  to  be  criminal,  and  to  charge  a  man 
with  *  black-mailing '  is  equivalent  to  charging  him  with  a 
crime":  Edsally.  Brooki,  26  How.  Pr.  428. 

The  doctrine  of  construction  has  been  well  stated  by  Mr. 
Btarkie,  in  his  treatise  on  slander,  page  44:  *^  Both  judges  and 
jurors  shall  understand  words  in  that  sense  which  the  author 
intended  to  convey  to  the  minds  of  the  hearers,  as  evinced  by 
the  whole  circumstances  of  the  case.  It  is  the  province  of  the 
jury,  where  doubts  arise,  to  decide  whether  the  words  were 
used  maliciously  and  with  a  view  to  defame;  such  being  mat- 
ter of  fact,  to  be  collected  from  all  concomitant  circumstances; 
and  for  the  court  to  determine  whether  such  words,  taken  in 
the  malicious  sense  imputed  to  them,  can  alone,  or  by  the  aid 
of  the  circumstances  stated  upon  the  record,  form  the  legal 
basis  of  an  action." 

Courts  and  juries  will  understand  them  in  the  same  way  that 
other  people  would:  Walton  v.  SingleUm^  7  Berg.  A  R.  461;  10 
Am.  Dec.  472. 

Lord  Mansfield  remarked,  in  the  case  of  Peake  v.  Oldham^  1 
Cowp.  272, 273,  ^*  that  where  words,  from  their  general  import, 
appear  to  have  been  spoken  with  a  view  to  defame  a  party, 
the  court  ought  not  to  be  industrious  in  putting  a  construc- 
tion upon  them  different  from  what  they  bear  in  the  common 
acceptation  and  meaning  of  them ":  Ooodrich  v.  WoolcoU^  8 
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Cow.  289;  ProOar  ▼.  Owens,  18  Ind.  21;  81  Am.  Dec.  841;  Ed- 
gar V.  MeChUehej^  9  Mo.  759;  Ranger  v.  Goodrich,  17  Wis.  80. 

The  charge  alleged  bj  the  defendant  in  error  against  the 
plaintiff  in  error  was,  that  she  was  a  black-mailer;  that  is,  that 
she  was  gnilty  of  extortion,  —  illegal  compulsion.  This,  the 
plaintiff  below  alleges,  meant  that  she  had  committed  the 
offense  of  extorting  money  from  persons  by  threats  of  accusa- 
tion or  exposure,  or  opposition  in  the  public  prints,  and  that 
she  was  a  common  black-mailer  and  extortioner.  This  is  the 
innuendo  to  explain  what  the  plaintiff  below  claimed  was 
meant  by  the  use  of  the  words,  "  What  are  you  doing  with 
that  nine-dollar  black-mailer  here?" 

The  purpose  and  object  of  the  innuendo  is  to  make  certain 
what  might  otherwise  be  uncertain.  One  of  the  means  of 
insuring  certainty  in  a  petition  for  slander  or  libel  is  an  innu- 
endo: Heniche  ▼.  Oriffith,  29  Kan.  516;  Townshend  on  Slander 
and  Libel,  sec.  835;  Rodebaugh  v.  Hollingstoorih,  6  Ind.  339. 

Now,  taking  the  innuendo  in  connection  with  the  words 
charged,  we  think  the  language  imputed  an  offense  which  was 
punishable  under  the  laws  of  this  state,  and  the  petition  stated 
facts  sufficient  to  constitute  a  cause  of  action;  and  the  court 
committed  no  error  in  submitting  the  matter  to  the  jury  to 
determine  whether  it  was  so  understood  or  not 

2.  It  is  insisted  that  the  words  spoken  were  privileged.  We 
do  not  think  the  plaintiff  in  error  was  in  a  position  to  claim 
that  the  words  charged  were  privileged.  Text-writers  have 
enumerated  four  kinds  or  clnsses  of  privileged  communica- 
tioDs:  1.  W^hen  the  speaker  of  the  alleged  slander  acted  in 
good  faith  in  the  discharge  of  a  public  or  private  duty,  legal 
or  moral,  or  in  the  prosecutions  of  his  own  rights  or  interests; 
2.  Anything  said  by  a  master  concerning  the  character  of  a 
servant  who  has  been  in  his  employ;  3.  Words  used  in  legal 
proceedings;  and  4.  Words  used  in  ordinary  parliamentary 
proceedings.  The  very  words  charged  —  "  What  are  you  doing 
with  that  nine-dollar  black-mailer  here?"  —  would  clearly  in- 
dicate that  the  relation  of  master  and  servant  did  not  exist, 
and  that  the  communication  was  not  privileged,  and  not  made 
for  honest  motives. 

8.  The  last  error  complained  of  is,  that  the  court  below  in- 
structed the  jury  that  if  they  believed  from  the  preponderance 
of  the  evidence  that  the  words  alleged  to  have  been  spoken 
were  spoken,  and  spoken  maliciously,  by  the  defendant,  that 
then  they  were  authorized  to  assess  punitory  damages  against 
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the  defendant  We  do  not  think  the  coart  erred  in  giving  this 
instruction.  If  the  words  were  spoken  maliciously,  the  jury  had 
the  right  to  assess  punitive  as  well  as  compensatory  damages. 
The  words  charged  and  proven,  in  our  judgment,  were  action- 
able per  se;  and  it  was  the  province  of  the  jury  to  determine, 
in  view  of  all  the  evidence,  whether  punitive  damages  should 
be  allowed  or  not.  The  rule  seems  to  be  quite  well  settled 
that  where  the  jury  are  satisfied  by  proper  evidence  that  there 
WHS  actual  malice,  they  may  allow  punitory  damages:  Klemn 
V.  Baumartj  63  Wis.  244;  Bergmann  v.  JoneSf  94  N.  Y.  61;  Wood 
V.  HiUyisk,  28  Mo.  App.  389;  Casey  v.  Hulgan,  118  Ind.  690. 

We  cannot  say,  from  all  the  facts  which  surround  this  case, 
that  the  damages  were  excessive.  It  is  the  peculiar  province 
of  a  jury,  in  cases  of  this  kind,  to  consider  the  whole  of  the 
circumstances  of  the  case,  the  occasion  of  the  speaking  of  the 
slanderous  words,  the  relationship  between  the  parties,  and 
the  determination  of  the  amount  of  the  recovery,  under  proper 
instructions  from  the  court;  and  unless  there  has  been  an 
abuse  of  these  prerogatives,  courts  will  not  interfere. 

We  do  not  think  this  case  presents  such  a  state  of  fects  as 
warrants  an  interposition. 

We  recommend  an  aflSrmance  of  the  judgment  of  the  court 
below. 

The  Court.    It  is  so  ordered. 

A  motion  for  rehearing  was  made  and  disposed  of  by  the 
following  opinion:  — 

Per  Curiam.  It  is  urged  that  the  opinion  handed  down  in 
this  case  wholly  ignores  the  question  whether  the  language 
spoken  by  dbfendant  below  was  a  privileged  communication, 
or  a  qualified  privileged  communication.  It  is  said  that  de- 
fendant below  was  one  of  the  board  of  directors,  and  one  of 
the  largest  stockholders  of  the  company,  and  that  the  com- 
munication was  made  to  the  then  secretary  and  treasurer  of 
the  company,  in  relation  to  an  employee  of  the  company. 

The  answer  in  this  case  was  a  general  denial  only.  No 
facts  in  justification,  or  privilege,  or  qualified  privilege,  were 
alleged  as  new  matter;  therefore  this  question,  so  forcibly 
pressed  upon  the  hearing  of  the  motion  for  a  new  trial,  was 
not  before  the  trial  court  under  the  pleadings. 

The  demurrer  to  the  evidence  was  properly  sustained,  and 
also  the  instruction  prayed  for  properly  refused,  considering 
the  pleadings  and  issues  presented.     Bliss  on  Code  Pleading, 
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in  section  863,  says:  ^*  Facts  in  justification,  either  as  showing 
the  truth  of  the  charge  or  that  the  publication  was  privileged, 
were  always  required  to  he  specially  pleaded.  Facts  in  miti- 
gation  are  just  as  essentially  new  matter;  they  disprove  no 
fact  which  the  plaintiff  is  bound  to  establish;  they  create 
issues  upon  which  no  evidence  can  be  offered  until  raised  by 
the  defendant;  they  should  then  be  set  up  in  the  answer.'' 

The  other  facts  presented  are  suflBciently  disposed  of  in  the 
former  opinion. 

The  motion  for  a  rehearing  will  be  overruled, 

Slahdxb— WoKDS  AonoMABLB  FSB  Ss.  *- Wordfl  SM  Mtiontbla  Ib  them* 
MlTet»  when  an  offenie  is  imputed  by  them  for  wbich  the  party  ooald  be 
pnniahed  enminally,  eoeh  m  imputing  the  orime  of  adultery  to  a  married 
woman:  Dat^  ▼.  Sladden,  17  Or.  269;  or  charging  one  with  letting  a  house 
to  fallen  women  for  lewd  purposes:  HaUty  ▼•  Qr^gg^  74  Iowa,  663;  or  char* 
ging  a  postmaster  with  unlawfully  detaining,  suppressing,  or  breaking  open 
mail  matter  addressed  to  another:  Harm  ▼.  Tetry^  98  N.  GL 131;  or  charging 
one  with  being  a  thief:  WiM  v.  Luyendffk,  73  Mich.  661;  Frolich  v.  McKiernan^ 
84  GaL  177;  Siwatar  r.  Pitchman,  124  111.  260;  Harrison  v.  Manthip,  120  Ind. 
43;  or  eharging  one  with  forgeryi  Beneway  ▼.  Thorp,  11  Mich.  181.  Words 
qwken  injurious  to  one  in  his  business,  and  false  and  malicious,  are  aotion- 
•ble  as  slanderous  per  se,  and  special  damages  need  not  be  shown:  Honey 
Ufg,  Co,  V.  PerHas,  IS  Mioh.  1.  Malioiously  saying  of  another  that  he  has 
eontraeted  a  loathsome  disease  is  slanderous  per$e:  Monk*  v,  Monks^  118  Ind. 
S38.  While  the  words  "thief,  rogue,  and  robber"  are  actionaUe  per  se, 
ordinarily,  from  the  mere  use  of  which  the  law  will  presume  malice,  the  party 
using  them  may  explain  by  showing  that  he  did  not  intend  to  impute  crime, 
and  that  the  words  were  spoken  in  the  heat  of  passion  and  under  strong  pror* 
ocation:  Ritchie  ▼.  Sietutia,  73  Mich.  663.  A  want  of  chastity  is  not  imputed 
by  the  words,  "  I  know  sll  about  that  case;  while  she  was  out  there  claiming 
to  be  tiie  wife  of  F.,  she  was  back  here  claiming  to  be  my  wife  '*:  Funk  r. 
Beverly,  112  Ind.  190.  But  where  slanderous  words  are  spoken,  which  by 
the  proper  inducement  and  innuendo  may  be  shown  to  have  been  spoken 
with  the  intent  to  charge  a  female  with  unchastity,  they  are  actionable  just 
as  if  the  speeifie  charge  of  unchastity  had  itself  been  made:  Frttman  t.  Saa^ 
denon,  123  Ind.  266;  Wiko»  ▼.  Uowe^  61  Vt  484.  See  note  to  Ccibmn  v. 
Harwood,  12  Aul  Deo.  39-^,  for  a  classification  of  slanderous  words  action- 
able per  ee:  8L  Martin  ▼.  Deenoyer,  1  Minu.  166;  61  Am.  Dec.  494,  and 
note;  K t.  U ,  20  Wis.  239;  91  Am.  De&  397,  and  note  402,  403. 

SuLNTOEB — Damaobi  Rkooverabli.  — In  slander,  the  awarding  of  exem- 
plary damages  is  entirely  within  the  diaeretion  of  the  jury:  Wimer  ▼.  AU* 
bangh,  78  Iow%  79;  16  Am.  St.  Eep.  422.  Whore  actual  malice  is  proved, 
the  jury  may  allow  exemplaxy  damages:  Newman  v.  Stein,  76  Mich.  402;  13 
Am.  St.  Rep.  447,  and  note;  Reevee  r,  Winn,  97  N.  C  246;  2  Am.  St.  Rep. 
2S7,  and  note;  Wabathete,  Co.  r.  Crumrine,  123  Ind.  89.  In  estimating  the 
exemplary  damages  to  be  awarded  in  an  action  for  malioioua  slander,  they 
nay  eooeider  the  plaintiff's  coansel  fees  in  the  case:  Wynne  ▼•  Pareom,  67 
Conn.  73.  And  in  estimating  the  amount  of  damages,  even  in  a  state  where 
exemplary  damages  are  not  recoverable,  the  jury  may  take  into  consideration 
tiie  defendant's  pecuniary  mroumstances:  Boeewaler  v.  Huffman,  24  Neb.  222i 
AM.  St.  Kbp.,  Vol.  XXL— W 
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CoNSTiruTioiiAL  Law — VALiDiTir  OF  Statutb  BMULATOrO  PBAOnOB  ov 
Dbntxstbt.  —  The  legislatare  may  by  atatato  regnUto  the  praottoe  of 
dentistry  within  the  atate^  and  may  provide  that  only  thoae  posaeaaing 
akill  and  learned  in  that  profesaion  shall  be  permitted  to  praotioa.  It 
may  preaeribe  the  nature  and  extent  of  the  qnalifioationa  reqnvod  and 
the  mlea  for  aaoertaining  and  determining  whether  thoae  propoaing  to 
practice  oome  up  to  the  atatntory  atandard.  If  the  atatate  operatea 
equally  upon  all  who  may  deaire  to  praotioe,  and  ia  enacted  to  promote 
the  health  and  welfare  of  the  people  by  exolnding  thoae  who  are  igno- 
rant and  incapable,  then  the  fact  that  the  conditiona  may  be  rigorona, 
impolitic^  and  nnjnat  will  not  render  the  atatate  invalid.  Sneh  legiala* 
tion  ia  not  repugnant  to  aeotion  2  of  article  4  of  the  United  Siatea  eon* 
atitntion,  nor  in  conflict  with  aeotion  1  of  the  fourteenth  amendment 
thereto. 

CoNsnTunoNAXi  Law  — Validitt  ov  Statuts  RsoirLATnffo  Pbaoitoi  ov 
Dbntistbt.— A  atatate  regulating  the  practice  of  dentiatry,  and  pre- 
acribing  the  nature  and  extent  of  the  qnalifioationa  reqaired,  and  the 
rolea  for  aaoertaining  and  determining  whether  thoae  propoaing  to  prao- 
tice  come  up  to  the  atatntory  requirement*  cannot  be  deemed  to  unduly 
diaoriminate  between  persona  or  claaaea,  or  to  be  unoonatitutional  be* 
cauae  it  exempta  those  engaged  in  the  practice  of  dentistry  within  the 
state  at  the  time  of  ita  enactment  from  the  neeeaaity  of  obtaining  a 
diploma  from  a  dental  college,  and  requirea  anch  a  diploma  from  all 
othera.  Although  thia  fact  may  work  a  hardahip  upon  a  practicing  den« 
tiat  who  oomea  into  the  atate  after  the  enactment  of  the  atatate^  it  doea 
not  render  the  law  invalid. 

Dale  and  TTaS,  for  the  appellant. 

L.  B,  Kellogg^  attorney-general^  for  the  state.  • 

Johnston,  J.  E.  H.  Creditor  was  convioted  In  the  district 
eourt  of  Sedgwick  County  for  practicing  dental  surgery  with- 
out authority,  and  in  violation  of  the  provisions  of  chapter 
123  of  the  Laws  of  1885,  entitled  "An  act  to  regulate  the 
practice  of  dentistry,  and  punish  delators  thereof/'  He  ap- 
peals, and  challenges  the  validity  of  the  statute.  The  act 
provides  that  it  shall  be  unlawful  for  any  person  to  practice 
dentistry  or  dental  surgery  without  having  a  diploma  from 
some  reputable  dental  college,  school,  or  university  depart- 
ment in  which  there  was,  at  the  time  the  diploma  was  issued, 
annually  delivered  a  full  course  of  lectures  and  instruction  in 
dentistry  or  dental  surgery.  It  enacts  that  the  requirement 
of  a  diploma  shall  not  apply  to  those  engaged  in  the  practice 
of  dentistry  or  dental  surgery  within  the  state  at  the  time  of 
the  passage  of  the  act.  A  board  of  examiners  is  created,  who 
are  granted  authority  to  issue  certificates  to  persons  engaged 
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in  the  practice  of  dentistry  at  the  time  of  the  passage  of  the 
act,  and  to  decide  upon  the  validity  of  such  diplomas  as  may 
be  presented  for  registration.  All  persons  engaged  in  the 
practice  of  dentistry  within  the  state  at  the  time  of  the  pas- 
sage of  the  act  are  required  to  register  their  names  and  place 
of  business  with  the  board  of  examiners  within  six  monthsy 
and  when  that  is  done  the  board  is  authorized  to  issue  to  such 
persons  certificates  authorizing  them  to  continue  the  practice- 
All  persons  desiring  to  begin  the  practice  after  the  passage  of 
the  act  are  required  to  present  to  the  board  of  examiners  a 
diploma  or  a  duly  authenticated  copy  of  the  same,  which,  if 
found  by  the  board  to  be  valid,  is  accepted,  and  the  person 
holding  the  diploma  is  granted  a  certificate  authorizing  him 
to  practice.  A  charge  of  three  dollars  is  made  for  the  certifi- 
cates issued  to  persons  practicing  in  the  state  at  the  time  the 
act  is  passed,  and  for  the  certificates  issued  to  persons  com- 
mencing to  practice  after  the  passage  of  the  act,  a  charge  of 
ten  dollars  is  imposed.  It  is  finally  provided  that  any  person 
who  engages  in  the  practice  of  dentistry  in  violation  of  the 
provisions  of  the  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  a  sum  not  less  than  tea 
nor  more  than  one  hundred  dollars. 

The  appellant  contends  that  the  act  is  repungant  to  section 
2  of  article  4  of  the  federal  constitution,  which  declares  that 
^'  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,"  and  is  also  in 
conflict  with  section  1  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  which  provides  that  ''no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States."  The  power 
of  the  legislature  to  regulate  the  practice  of  medicine,  dentistry, 
or  surgery  is  undoubted;  it  is  an  exercise  of  the  police  power  of 
the  state  for  the  protection  of  the  health  and  the  promotion  of 
the  comfort  and  welfare  of  the  people.  It  may  provide  that 
only  those  possessing  skill  and  learned  in  these  professions 
shall  be  permitted  to  practice;  may  prescribe  the  nature  and 
extent  of  the  qualifications  required,  and  the  rules  for  ascer- 
taining and  determining  whether  those  proposing  to  practice 
come  up  to  the  statutory  standard.  If  the  regulations  and 
conditions  are  adopted  in  good  faith,  and  they  operate  equally 
upon  aU  who  may  desire  to  practice,  and  who  possess  the  re- 
quired qualifications,  and  if  they  are  adapted  to  the  legislative 
purpose  of  promoting  the  health  and  welfare  of  the  people  by 
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•zelDding  from  fhe  practice  those  who  are  ignorant  and  inca- 
pable,  then  the  fact  that  the  conditions  may  be  rigorous,  im- 
politic, and  UDJast  will  not  render  the  legislation  invalid.  The 
authorities  nniformly  support  the  exercise  of  this  power  by 
the  state,  and  statutes  similar  to  the  one  under  consideration 
have  been  repeatedly  sustained:  Dent  v.  West  Virginia^  129 
U.  8.  114;  State  r.  Vandersluis,  42  Minn.  129;  Hewitt  ▼. 
Charier,  16  Pick.  353;  Baetman  v.  StaU,  109  Ind.  278;  58  Am. 
Rep.  400;  People  v.  Phippirij  70  Mich.  6;  Richardson  v.  StaUt 
47  Ark.  662;  Ex  parte  Spinney,  10  Nev.  823;  Harding  v.  Peo- 
pfe,  10  Col.  387;  Antle  v.  StaU,  6  Tex.  App.  202;  Musser  v. 
Chase,  29  Ohio  St.  577;  Thompson  v.  Hazen,  25  Me.  104;  Stats 
y.  Gregory,  83  Mo.  123;  53  Am.  Rep.  565;  StaU  v.  Medical 
Ex.  Board,  32  Minn.  324. 

Although  not  specifically  declared  in  the  act,  the  manifest 
purpose  of  the  legislature  was  to  exclude  from  a  profession 
requiring  learning,  skill,  and  experience  those  who  are  unfit 
to  practice,  and  thus  protect  the  public  from  ignorance  and 
incompetency.  No  arbitrary  or  capricious  conditions  are  im-^ 
posed.  The  profession  and  practice  are  open  to  every  citizen 
of  the  United  States  who  is  qualified,  and  who  can  produce 
evidence  of  the  same.  The  legislature  saw  fit  to  permit  those 
practicing  in  the  state  when  the  act  was  passed  to  continue 
k>  practice  without  diploma  or  other  evidence  of  competency. 
It  may  be,  as  contended,  that  the  &ct  of  being  in  the  practice 
is  not  the  best  test  or  evidence  of  skill  and  capability;  but 
the  courts  have  nothing  to  do  with  the  expediency  or  wis- 
dom of  the  standard  of  qualification  fixed,  nor  with  the  tests 
adopted  for  ascertaining  the  same.  The  legislature  proceeded 
upon  the  theory  that  the  fact  that  they  had  been  engaged  in 
the  practice  within  fhe  state  was  sufficient  evidence  of  their 
proficiency  in  the  profession.  This  fact  is  made  by  the  legis- 
lature an  evidence  of  skill  and  competency  equivalent  to  a 
diploma  from  a  dental  college;  and  the  wisdom  of  either  test 
is  a  question  for  the  legislature,  and  not  for  the  courts.  The 
act  cannot  be  held  to  unduly  discriminate  between  persons 
or  classes,  and  unconstitutional  because  it  exempts  those 
engaged  in  the  practice  within  the  state  when  fhe  law  was  en- 
acted from  the  necessity  of  obtaining  a  diploma:  Fox  v.  2Vrri- 
iory,  2  Wash.  297;  Ex  parte  Spinney,  10  Nev.  828;  People  v. 
Phippin,  70  Mich.  «;  StaU  y.  Vanderduis,  42  Minn.  129.  All 
who  enter  fhe  profession  after  fhe  passage  of  the  law  are 
fubject  to  the  same  conditions.    No  distincfioPB  are  made 
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between  citisens  of  ibia  and  other  etatefi.  There  Is  no  diA- 
criminaiion  between  gradnatee  from  dental  colleges  in  Kan- 
sas and  those  graduated  from  colleges  located  in  other  states 
or  in  foreign  countries.  No  higher  qualification  is  required, 
nor  any  different  test  of  competency' prescribed,  nor  any 
higher  charge  for  a  certificate  imposed  on  the  appellant,  who 
came  into  the  state  after  the  law  was  enacted,  than  was  re- 
quired of  or  imposed  on  one  who  resided  in  Kansas  at  tbat 
time,  but  was  not  engaged  in  the  practice  of  dentistry.  It 
may  be  unfortunate  for  the  appellant  that  he  had  not  begun 
the  practice  in  the  state  when  the  law  was  enacted,  and  thus 
have  had  that  evidence  of  qualification  essential  to  the  ob- 
taining of  a  certificate  without  a  diploma;  bat  when  no  more 
is  required  of  him  than  is  required  of  all  other  citizens  of  the 
United  States  proposing  to  begin  the  practice  within  this 
state,  he  has  no  cause  to  complain.  A  charge  of  three  dollars 
is  made  for  a  certificate  issued  to  those  who  were  practitioners 
when  the  law  was  passed;  and  while  a  charge  of  ten  dollars 
is  made  for  a  certificate  to  those  who  are  not  engaged  in  the 
practice,  and  who  presented  diplomas  as  evidence  of  their  fit- 
ness, the  charges  are  trifling,  and  in  each  case  it  is  probably 
commensurate  with  the  trouble  and  expense  of  attending  the 
examination  and  the  granting  of  the  certificate.  Those  who 
were  practicing  when  the  law  was  passed  obtained  a  certifi- 
cate  upon  the  mere  registration  of  their  names  in  a  book  pro- 
vided by  the  board  of  examiners;  but  in  the  other  cases,  the 
board  is  required  to  examine  the  validity  of  the  diplomas 
offered  as  evidence  of  the  qualification  of  the  applicant,  and 
the  increased  charge  for  a  certificate  in  such  case  probably 
corresponds  with  the  increased  trouble  and  expense  in  mak- 
ing the  inquiry.  The  difference  in  the  charge  is  not  an 
andue  discrimination,  and  is  not  invalid,  for  the  same  rea- 
son that  the  exemption  of  those  engaged  in  the  practice  from 
the  requirement  of  the  diploma  does  not  render  the  act  in- 
valid. 

The  cited  case  of  State  v.  Hinman^  Sup.  Ct.  N.  H.,  July  28, 
1889,  is  not  an  authority  against  the  validity  of  our  statute. 
The  New  Hampshire  statute  which  was  there  held  to  be  in- 
valid was  an  act  regulating  the  practice  of  dentistry.  It  re- 
quired a. dentist  practicing  in  one  part  of  the  state  to  undergo 
an  examination  and  to  pay  a  certain  license-fee,  while  den- 
tists residing  elsewhere  in  the  state  were  exempted  from  these 
requirements.    There  was  a  discrimination  between  persons 
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residing  and  practicing  in  the  state,  founded  solely  upon  the 
accidental  circumstance  of  residence,  or  a  change  of  resi- 
dence, and  for  that  reason  the  statute  was  held  to  be  unconsti- 
tutional and  void.  No  such  discrimination  is  found  in  our 
statute,  and  we  do  not  think  that  it  is  repugnant  to  the  fed- 
eral constitution  upon  either  of  the  grounds  relied  upon,  and 
therefore  the  conviction  of  the  defendant  must  stand. 
Judgment  affirmed. 

Dbnustbt — GoHSTrrunoNALiTT  of  Statutb. — The  Arkansai  itatnto 
proyidiDg  that  •very  one  engaged  in  dentistry  at  the  date  of  iti  enactment 
■hall  oanse  hie  name  to  be  registered  with  the  board  of  examinere,  making 
it  a  misdemeanor  for  any  one  to  practice  as  a  dentist  after  the  expiration  of 
three  months  from  the  passage  of  the  act  unless  he  possesses  a  oertiiicate 
from  snoh  board  of  examiners,  is  not  unconstitutional  as  depriving  a  dtisen 
ef  the  right  to  follow  a  lawful  vooation:  OouM  ▼.  State^  62  Ark.  228. 


Gaedom  V.  Woodward. 

[44  Kaksas,  758.] 

FRAUSUunrr  OomrsTANcss  —  Evidxnos  or  Intbht.  —  Where  a  sale  of  per- 
sonal property  is  attacked  as  having  been  made  with  intent  to  hinder, 
delay,  and  defraud  creditors,  the  seller  may  testify  as  to  whether  or  not 
•uch  was  his  intent  in  making  the  sale. 

/.  K.  Owens  and  John  T.  Bradley^  for  the  plaintiffs  in  error. 
/•  Jay  Buck  and  E,  8.  Bertram^  for  the  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Morris  County,  on  February  17, 1888,  by  B.  W.  Wood- 
ward, F.  A.  Faxon,  and  J.  C.  Horton,  partners,  doing  business 
under  the  firm  name  of  Woodward,  Faxon,  &  Co.,  against 
F.  A.  Oardom,  to  recover  the  sum  of  $794.25,  on  an  account. 
At  the  same  time  an  order  of  attachment  was  procured  in  the 
case  upon  the  following  grounds,  as  alleged  in  plaintiffs'  affi- 
davit therefor,  to  wit:  *'That  said  defendant  is  about  to 
convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors,  and 
has  property  and  rights  in  action  which  he  conceals;  has  as- 
signed, and  is  about  to  dispose  of  his  property,  or  a  part 
thereof,  with  the  intent  to  defraud,  hinder,  and  delay  his 
creditors." 

The  order  of  attachment  was  levied  upon  certain  personal 
property  as  the  property  of  Gardom,  valued  by  the  appraisers 
at  $1,650.36.    On  April  9,  1888,  Gardom  filed  a  motion  to 
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discharge  the  attachment,  upon  the  ground,  among  others, 
that  the  grounds  set  forth  in  the  plaintiffs'  affidavit  for  the 
attachment  were  not  true.  On  the  same  day,  John  A.  Mo* 
Quistan,  with  leave  of  the  court  and  under  the  provisions  of 
chapter  187  of  the  Laws  of  1877  (Gen.  Stats.  1889,  par. 
4123),  filed  an  interplea  claiming  that  the  personal  property 
attached  belonged  to  him.  The  plaintiffs  replied  to  this  in- 
terplea. On  April  23,  1888,  by  consent  of  the  parties  and  the 
court,  a  trial  was  had  before  the  court  without  a  jury  upon 
both  the  motion  and  the  interplea  upon  the  same  evidence. 
The  decision  of  the  court  below  was  in  favor  of  the  plaintiffs 
and  against  Gardom  and  McQuistan,  and  they,  as  plaintiffs 
in  error,  bring  the  case  to  this  court  for  review. 

It  appears  that  the  attached  property  once  belonged  to  the 
defendant  Gardom,  but  that  prior  to  the  levying  of  the  at- 
tachment, and  on  January,  5, 1888,  McQuistan  purchased  the 
same  from  Gardom  for  the  sum  of  $1,234.45,  that  amount  be- 
ing the  amount  of  a  promissory  note,  with  interest,  which  Mo* 
Quistan  at  the  time  held  against  Gardom.  The  plaintiffs 
claim  that  this  sale  was  a  sham,  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  creditors  of  Gardom; 
but  Gardom  and  McQuistan  claim  that  the  sale  was  made  in 
the  best  of  faith.  Whether  the  sale  was  a  sham  or  not,  or 
whether  it  was  made  in  good  faith,  was  about  the  only  mate- 
rial question  presented  to  the  court  below  for  its  determina- 
tion. If  it  was  a  sham  sale,  then,  as  to  the  plaintiffs,  the 
property  belonged  to  Gardom,  and  the  plaintiffs  were  entitled 
to  their  attachment;  but  if  it  was  an  honest  and  bona  fide 
sale,  then  the  property  belonged  to  McQuistan,  and  the  plain- 
tiffs were  not  entitled  to  their  attachment.  During  the  trial 
the  defendant  Gardom  was  examined  as  a  witness  on  the  part 
of  himself  and  McQuistan,  and  he  was  asked  the  following^ 
among  other  questions:  "^  I  wish  to  ask  you  about  these  mat- 
ters. There  are  three  charges  against  you;  one  is,  that  you 
were  about  to  convert  your  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  your 
creditors.  I  wish  you  to  state  to  the  court  whether  or  not  you 
were  about,  at  the  time  of  the  attachment,  —  at,  or  before, 
or  about  that  time,  —  if  you  were  about  to  convert  your  prop- 
erty, or  a  part  thereof,  into  money,  for  the  purpose  of  placing 
it  beyond  the  reach  of  your  creditors?'' 

The  plaintiffs  objected  to  the  question,  upon  the  ground  that 
it  was  '* incompetent,  irrelevant,  and  immaterial,  and  called 
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for  a  legal  conclusion";  and  the  court  below  sustained  the 
objection,  to  which  Oardom  and  McQuistan  excepted.  The 
witness  was  also  asked  the  following  question,  to  wit:  *'He 
charges  you  with  having  assigned  your  property,  or  a  part 
•hereof,  with  the  intent  to  hinder,  defraud,  and  delay  your 
«*.reditors.    Is  that  true?    Did  you  have  any  such  intent?  " 

To  which  the  plaintiffs  objected,  as  *' incompetent,  and  as 
involving  a  question  of  law,"  which  objection  was  sustained 
by  the  court,  and  the  ruling  duly  excepted  to. 

It  will  be  perceived  that  these  questions  were  not  objected 
to  on  the  ground  of  their  form,  or  that  they  were  leading,  but 
upon  the  grounds,  in  substance,  that  the  evidence  to  be  elicited 
by  them  would  be  incompetent,  irrelevant,  and  immaterial,  a 
legal  conclusion  and  a  question  of  law.  We  think  the  court 
below  committed  error.  A  vital  question  involved  in  the 
case  was,  whether  the  aforesaid  sale  was  made  in  good  faith, 
or  was  a  mere  sham,  and  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  Gardom's  creditors.  Whether  the 
sale  was  in  good  faith  or  not  depended  upon  the  state  or  con- 
dition of  Gardom's  and  McQuistan's  minds,  their  thoughts, 
intentions,  motives;  and  the  aforesaid  questions  were  asked 
for  the  purpose  of  eliciting  evidence  tending  to  show  what  the 
condition  of  Gardom's  mind,  in  particular,  was,  —  his  inten- 
tions and  motives.  Dr.  Wharton,  in  his  work  on  the  law  of 
evidence,  section  508,  uses  the  following  language:  *'  A  witness, 
also,  is  not  to  be  permitted  to  testify  as  to  the  motives  by 
which  another  person  is  or  has  been  actuated.  Motives  are 
eminently  inferences  from  conduct.  The  facts  from  which  the 
inferences  are  to  be  drawn  are  to  be  detailed  by  the  witnesses; 
for  the  jury  the  work  of  inference  is  to  be  reserved.  Yet 
where  a  party  is  examined  as  to  his  own  conduct,  he  may  be 
asked  as  to  bis  motives,  his  testimony  to  such  motive  being 
based,  not  on  inference,  but  on  consciousness."  Bee  also 
Wharton  on  Evidence,  sees.  482,  955. 

In  an  article  in  the  Albany  Law  Journal  of  December,  1876, 
the  following,  among  other  language,  is  used:  "  Upon  the  re- 
view of  all  the  cases,  it  would  appear  that  in  oases  arising 
ander  a  statute,  where  the  statute  makes  the  intent  of  the  one 
doing  an  act  involved  in  the  issue  essential,  it  is  competent  to 
inquire  of  him  as  a  witness,  what  his  intent  was,  and  his  testi- 
mony goes  to  the  jury  with  the  other  evidence  oontradioting  or 
oorroborating  it "  :  14  Alb.  L.  J.  887. 

In  the  case  of  Commonwealth  v.  Woodward^  102  Mass.  156^ 
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161,  theibUawing  language  is  used:  ^  The  criminal  purpose 
or  intent  must  alvraja  be  proved.*  It  ie  usually  inferred  from 
the  character  and  circumstances  of  the  offense,  or  proved  by 
preceding  threats,  accompanying  declarations,  or  subf>equent 
conduct  or  admissions.  Now  that  the  defendant  himself  is 
admitted  as  a  witness,  it  must  be  competent  for  him  to  testify 
directly  to  that  which  is  always  a  subject  of  proof  or  dispro<^ 
by  indirect  evidence." 

In  the  case  of  Seymour  v.  WiUor^  14  N.  Y.  567,  the  follow* 
ing  is  decided:  ^On  an  issue  of  tact  as  to  whether  an  assign* 
ment  or  transfer  of  property  was  made  to  hinder,  delay,  or 
defraud  creditors,  it  is  competent,  where  the  assignor  is  a  wit- 
ness, to  inquire  of  him  whether,  in  making  the  assignment  or 
tranafiar,  he  intended  to  delay  or  defraud  his  creditors."  See 
also  the  following  additional  authorities:  Wheelden  v.  IFtl- 
$onj  44  Me.  11;  Snow  v.  Painey  114  Mass.  520;  Fisl  ▼.  Inhab' 
itanU  of  Chester^  8  Gray,  506;  Lombards.  Oliver^  7  Allen,  155; 
Persge  t.  WiUeU,  1  Rob.  (N.  Y.)  131;  Mathewi  v.  Poulineyj  33 
Barb.  127;  Pope  v.  fliirt,  86  Barb.  630;  Bedell  ▼.  CAow,  34  N.  Y. 
886;  Thurston  v.  Cornell,  88  N.  Y.  281,  287,  and  cases  there 
cited;  Thome  v.  ffelmer^  2  Keyes,  27;  Courtland  Co.  ▼.  ffer* 
Hmer  Co^  44  N.  Y.  22;  Kerraina  v.  People,  60  N.  Y.  221;  19 
Am.  Sep.  168;  People  v.  Peaee,  27  N.  Y.  45;  Norrie  v.  Afor- 
riU,  40  N.  H.  895;  Hale  v.  Taylor,  45  N.  H.  406;  Delano  t. 
Goodwin,  48  N.  H.  208;  98  Am.  Dec.  601. 

The  condition  of  a  man's  mind  with  reference  to  what  he 
thinks,  feels,  believes,  intends,  and  his  motives,  is  always  a 
fact,  and  it  is  a  fact  which  is  often  required  to  be  ascertained 
both  in  civil  and  in  criminal  cases;  and  only  one  person  in 
the  world  has  any  actual  knowledge  concerning  that  fact,  and 
that  person  is  the  one  whose  condition  of  mind  is  in  question; 
and  where  he  is  a  competent  witness  to  prove  such  condition, 
he  may  testify  to  the  same  directly.  Other  witnesses  can  tes- 
tify only  to  extraneous  facts  tending  to  prove  this  condition* 
He  may  also  testify  to  such  extraneous  facts,  but  he  may  tes- 
tify directly  as  to  what  the  condition  of  his  own  mind  is  or 
was  at  any  particular  time  or  on  any  particular  occasion. 
The  court  below  held  otherwise.  The  court  below  held  that 
such  direct  testimony  of  the  witness  himself  as  to  the  condi- 
tion of  his  own  mind  was  worthless.  If  this  testimony  of  the 
witness  had  been  admitted,  the  finding  of  the  court  below 
might  perhaps  have  been  different  from  what  it  was.    Indeed, 
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it  is  probable  tbat  the  finding  of  the  court  below  without  this 
testimony  is  erroneous,  at  least  as  to  McQuistan. 

The  order  and  judgment  of  the  court  below  will  be  reyersed, 
and  the  cause  remanded  for  further  proceedings. 

Right  ov  Partt  to  Tistift  to  his  Bblikv,  Monn,  ob  Intent.  —The 
mle  is  well  lettled  and  rapported  by  the  weight  of  modem  aathority  th&t 
whenever  the  motive,  belief,  or  intention  of  any  person  ia  a  material  fact  to 
be  proved  nnder  the  iaane  on  trial,  it  it  competent  to  prove  it  by  the  direct 
testimony  of  such  person,  whether  he  ia  a  party  to  the  suit  or  not.  The  rule 
as  thus  stated  is  applicable  alike  to  civil,  quasi  criminal,  and  criminal  cases: 
WaigM  ▼.  CheHrt,  18  Iowa,  202;  87  Am.  Dea  882;  Berie^  v.  Judd,  22  Minn. 
287;  Anderion  v.  Wehe,  62  Wis.  iOl;  Oermania  Fire  Jn$.  Co,  v.  Stone,  21  Fla. 
655;  Snow  v.  Paine,  114  Mass.  520;  Tfmraton  v.  Comeli,  38  N.  7.  281;  Over 
v.  Schiffling,  102  Ind.  191;  Kerrain»  v.  People,  60  N.  T.  221;  19  Am.  Rep.  168; 
Roilfly  V.  Finnegan,  43  Md.  490;  Superintendent  etc  ▼.  Superintendent  etc, 
44  N.  7.  22;  Norrie  v.  MorHlk  40  N.  H.  395;  Wheelden  v.  Wilson,  44  Me.  11. 
"Before  the  statnte  making  parties  competent  witnesses,  the  ordinary  way 
to  prove  their  intent  or  understanding  was  by  circamstantial  evidence.  But 
now  that  the  party  himself  is  admitted  to  testify,  there  is  no  reason  for  con- 
fining his  testimony  to  a  variety  of  circumstances  tending  to  show  his  pur- 
pose or  understanding,  when  he  knows  and  can  testify  directly  what  that 
purpose  or  nnderstanding  wa&  Accordingly,  it  has  been  held  that  where  the 
intention  or  good  faith  of  a  party  to  a  suit  becomes  material,  it  may  be  shown 
directly,  as  well  as  from  circumstances;  and  the  party  himself,  if  a  competent 
witness,  may  testify  directly  to  his  intention  or  nnderstanding,  unless  pre- 
vented by  some  other  principle  of  law  applicable  to  the  particular  case  "s 
Delano  v.  Goodwin,  48  N.  H.  203;  97  Am.  Dec.  601;  citing  ffaU  v.  Tayhr,  45 
N.  H.  405;  Fisk  v.  OhesUr,  8  Gray,  506;  Tlutcher  v.  P/dmieg,  7  Allen,  146; 
Lombard  v.  Oliver,  7  Allen,  155. 

In  Wateon  v.  CJiesire,  18  Iowa,  212,  87  Am.  Dec.  882,  the  court  said:  *<The 
error  assigned  is,  that  it  is  not  permissible  to  aUow  a  witness  to  testify  as  to 
his  belief,  especially  in  reference  to  a  question  upon  which,  in  a  case  of  fraud, 
the  whole  cause  usually  turns.  We  admit  that  it  is  going  a  great  way  to  al- 
low this  to  be  done,  especially  where  the  witness  is  a  party  to  the  suit»  testi- 
fying at  his  own  instance  and  in  his  own  behalf.  Tet  the  authorities  do  hold 
that  when  the  knowledge,  belief,  or  intention  of  the  witness  is  a  material 
fact,  it  may  be  testified  to  the  jury,  the  same  aa  any  other  fact;  giving  to 
the  opposite  party  a  liberal  scope  in  the  cross-examination  ";  citing,  in  addi- 
tion to  the  oases  mentioned  «ifpra»  Seymour  ▼.  Wilson^  14  N.  Y.  567.  To 
the  same  effect  is  Berkey  v.  Judd,  22  Minn.  287. 

The  evidence  of  a  witness  as  to  his  intent^  motive,  or  belief,  though  ad- 
missible, is  never  conclusive  in  the  face  of  other  facts  and  circumstances. 
Thus  the  court  m  Anderson  v.  Weke,  62  Wis.  402,  said:  **It  is  true  that  this 
court,  as  well  as  many  other  courts,  holds  that,  upon  a  question  of  intent 
with  which  an  act  was  done,  the  party  doing  the  act  may  testify  directly; 
but  it  has  never  been  held  that  such  direct  negative  testimony  must  neces* 
sarily  outweigh  the  evidence  of  facts  and  circumstances  tending  to  prove  such 
intent."  In  the  application  of  the  rule  in  the  trial  of  an  accusation  of  an  as- 
sault with  intent  to  commit  a  rape,  the  court,  through  Sanderson,  J.,  in  Pec- 
TpU  v.  Farrell,  31  OaL  676-583,  said:  *'The  court  also  erred  in  not  allowing 
the  defendant  to  testify  fully  as  to  what  ha  said  in  the  conversation  with 
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Sextos,  and  to  oxplain  his  meaning  to  the  Jury.  The  nile  that  the  intent 
nmat  be  inferred  from  the  acts  and  words  of  the  party  had  its  foandation  in 
necessity  created  by  the  mle  which  excluded  parties  in  mterest  from  the  wit- 
ness-stand. That  necessity  is  now  removed  by  the  abrogation  of  the  rale 
which  created  it,  and  the  legal  tenet  that  actions  must  speak  for  themselves, 
and  words  famish  their  own  interpretation,  is  much  modified,  if  not  wholly 
abrogated,  by  the  recent  innovation  upon  the  common  law  by  which  parties 
are  allowed  to  testify  in  their  own  behalf.  Before  that  time,  there  was  no 
way  of  asoertaining  the  motives  and  intentions  of  parties  except  by  in- 
ference from  their  acts  and  sayings,  and  all  experience  shows  that  they  may 
frequently,  if  not  at  all  times,  prove  very  imperfect  guides.  The  object  of 
the  leoenfe  changes,  as  we  conceive,  was,  not  merely  to  enable  parties  to  dis- 
close facts  wholly  within  their  own  knowledge,  but  to  do,  in  addition,  what 
theretofore  had  been  impossible,  — explain  their  acts  and  the  motives  with 
which  they  were  performed,  and  to  explain,  if  need  be,  what  they  meant  or 
intended  to  be  understood  as  meaning  by  what  they  may  have  said  in  regard 
to  any  matortal  fact.  It  is  presumed  that  there  are  but  few  members  of  the 
legal  profession  who  have  not^  at  one  time  or  another,  felt  the  harshness,  if 
not  the  injustice,  of  the  rule  which  excluded  parties  from  the  witness-stand, 
and  closed  the  door  to  explanations  which  otherwise  could  have  been  made, 
and  would  have  given  a  very  different  color  to  the  transaction.  Actions  and 
words  ara  liable  to  misoonstruotion,  as  all  human  experience  proves.  Ac- 
tions apparently  suspicious  become  innocent^  when  the  motive  with  which 
they  were  performed  Is  nnderstood.  Words  are  of  a  very  different  import 
when  spoken  in  earnest  and  when  spoken  in  jest,  when  imperfectly  under- 
stood and  when  faUy  explained.  If,  under  the  new  rule,  parties  are  to  be 
kept  in  harness^  and  not  allowed  to  explain  their  actions  and  words,  when 
they  admit  of  explanation,  and  when  explanation  is  needed  in  order  to  ex- 
hibit the  whole  truth,  but  half  the  evil  which  was  felt  under  the  old  rule 
has  been  removed.  It  is  no  answer  to  say  that  this  enables  a  party  to  snb- 
stitoto  a  false  motive  for  the  true  one,  or  to  convert  words  spoken  in  one 
iSDse  into  another.  If  the  argument  proves  anything,  it  proves  too  much, 
and  shows  that  the  radical  change  which  has  been  made  is,  in  all  respects, 
foonded  in  folly,  rather  than  wisdom.  For  the  truthfulness  of  parties  when 
upon  the  witness-stand  we  must  depend,  as  in  the  case  of  other  witoesses, 
upon  the  obligations  of  their  oath,  and  their  reputation  for  truth  and  vera- 
cityr  If  these  can  be  relied  upon  for  the  truth  of  statements  made  in  refer- 
ence to  aote  and  words  of  which  the  eye  and  ear  may  take  notice,  they  may, 
for  the  same  reason,  be  accepted  as  guaranties  for  the  truth  of  stetements 
made  in  respect  to  motives  and  intonto  of  which  the  mind  or  inner  man  alone 
can  take  cognizance.  Nor  is  there,  in  our  judgment^  any  well-grounded  rea- 
son for  apprehending  that  this  rule  will  obstruct,  rather  than  advance,  the 
ends  of  justice.  There  is  no  more  danger  of  imposing  upon  the  jury  false- 
hood or  pretense,  in  respect  to  motives  and  intente,  than  there  is  of  doing 
the  like  in  respect  to  visible  or  external  eircumstances.  The  jury  can  as 
readily  distinguish  between  the  false  and  true  in  respect  to  the  former  as  the 
latter.  If  the  motive  or  intent  assigned  is  inconsistent  with  the  external 
drenmstanoes,  it  must  be  discarded  as  false.  If,  on  the  contrary,  they  are 
ooosistent^  there  is  no  reason  why  they  may  not  be  true.  As  to  the  policy 
of  the  ohange  which  has  been  made,  it  may  be  too  soon  to  speak.  That  in  a 
seareh  for  truth,  whether  in  the  course  of  judicial  proceedings  or  in  the 
prosecution  of  any  other  science,  no  source  of  information  should  be  closed, 
cannot  be  denied,  on  the  score  of  theory  at  least.     But  what  will  be  the 
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prnciioal  workings  of  a  given  mla,  wbether  it  will  embnm»  or  ndTanoe  the 
ends  intended  to  be  BubaerTed,  oan  be  tested  only  by  experienoe.  The  law, 
tike  every  other  soiencey  is  progressive,  and  it  is  not  to  be  presnmed  that  its 
administration  has  yet  reached  its  highest  perfeotion.  In  oivil  oases,  the 
testimony  of  parties  in  interest  has  always  been  leaorted  to^  more  or  leas^  in 
one  form  or  another.  .  •  •  .  There  is  no  reason  why  the  mles  of  evidence  m 
criminal  oases  should  differ  from  those  in  civil  oases.  On  the  contrary,  whnit 
works  well  in  the  latter  cases  oughts  for  the  same  reason,  to  work  weU  in  the 
former.  The  late  change  is  but  an  extension  of  a  principle  which  has  been 
found  to  work  well,  so  far  as  previously  applied.  Let  it  have  a  fair  trial  in 
the  new  field.  If  it  works  well,  a  farther  step  in  the  light  direction  will 
have  been  taken;  and  if  not,  the  step  can  be  readily  retraced." 

The  rule  above  considered  has  been  applied  to  varions  classes  of  cases,  and 
nnder  numeroua  different  circumstances;  as,  for  instance,  in  actions  for  mali- 
cious prosecution  it  is  competent  to  ask  the  defendant,  he  being  a  witness  in 
his  own  behalf,  if  at  the  time  he  instituted  the  proeecntion  oomplained  of 
he  believed  that  the  claim  upon  which  the  same  was  founded  was  a  valid  amd 
legal  claim  against  the  person  prosecuted :  OamU  v.  Maamheimerf  24  Minn. 
193;  and  he  may  also  be  allowed  to  testify  that  he  acted  in  good  faith,  and 
had  no  malice  or  ill-feeling  against  the  plaintiff:  Vantickle  v.  Browm^  68  Mo. 
627;  and  he  may  further  testify  as  to  his  motive  in  instituting  the  proaecation 
complained  of:  Heap  v.  Parriah,  IM  Ind.  36;  or  in  snch  action  the  defendant 
ntay  testify  that  when  he  made  complaint  against  the  plaintiff  for  perjury  he 
believed  him  to  be  guilty  of  the  charge  made  against  hinu  MeKotm  v.  J^nnler, 
30  N.  Y.  626. 

On  the  issue  of  fact  as  to  whether  or  not  an  assignment,  transfer^  or  sale 
of  property  was  made  to  hinder,  delay,  or  defraud  creditors,  it  is  competent, 
when  the  assignor  or  seller  is  a  witness,  to  inquire  of  him  whether  or  not,  in 
making  the  sale,  assignment,  or  transfer,  he  intended  to  delay  or  defraud  his 
creditors:  Seymour  v.  WUaon,  14  N.  Y.  667;  Oermania  Fire  /im.  Co,  v.  StoHe, 
21  FU.  555;  Sedgwick  v.  Tucker,  90  Ind.  271;  Snom  r.  Pome,  114  Maaa.  520; 
MaHHfacturere'  eU.  Bank  t.  Koch,  105  K.  Y.  630;  Jllner  ▼.  PMUipe^  42  HI. 
123;  Shoekey  t.  MUU,  71  Ind.  288;  86  Am.  Rep.  196w  Tha  rale  is  thus 
Uid  down  in  Waikme  v.  WaUace,  19  Mich.  56^  75:  *'lt  li  aUegod  aa  error 
that  the  court  allowed  the  assignor  to  answer  what  hia  intentions  were 
fan  making  the  assignment.  The  main  inquiry  in  the  case  waa  concern- 
ing this  intention.  Intention  is  generally  proved  by  circumstanoes^  because 
nsually  there  is  no  other  mode  of  fvoof.  But  when  the  only  person  who 
knows  the  fact  is  accessible  as  a  witness,  his  answer  must  necessarily  be 
more  direct  evidence  than  any  other;  and  if  there  is  any  reason  to  suspect 
his  candor,  the  jury  can  make  all  the  allowances  called  for  by  his  positicm 
and  demeanor.     The  evidence  was  admissible." 

When  the  good  faith  of  a  purchase  is  sought  to  be  impeached  as  against 
creditors,  the  purchaser  may  be  examined  aa  to  the  intention  with  which  it 
was  made:  BedtU  v.  Cha&e^  34  N.  Y.  386. 

A  party  charged  with  having  obtained  a  contract  by  means  of  misrepre- 
sentations may  testify  that  he  acted  in  good  faith  in  making  them:  Pbelpn  v. 
Qtorffe'e  Creek  etc  Co^,  GO  Md.  536.  Again,  where  a  mortgage  is  assailed  on 
the  ground  that  it  was  made  to  hinder,  delay,  and  defrand  the  creditors  of 
the  mortgagor,  the  mortgagee  may  testify  aa  to  the  motive  which  induced  him 
to  take  the  mortgage:  Wheelden  v.  Wilmm,  44  Me.  11.  In  a  case  ^Hiere  a  note 
was  attacked  for  usury,  the  court  said:  '*  We  have  seen  that  the  whole  case 
Iras  resolved  into  a  question  cf  fact  for  the  jury;  vii^.  What  was  the  inten* 
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tion  of  the  plaratiff  in  reserving  this  snm  of  $21.50  ?  Not,  it  must  be  obserred, 
whether  she  intended  to  take  nsary ;  for  the  law  defines  what  nsnry  is,  and 
whether  it  be  taken  intentionally  or  ignorantly  is  immaterial.  But  whether 
it  was  intended  as  compensation  for  the  loan,  or  as  compensation  for  trouble 
and  ezpenje  incnrred  in  coUeeting  the  money  to  be  loaned,  was  precisely  the 
question  of  fact  for  the  jury;  and  the  law  is  now  well  settled,  under  the  rule 
admitting  parties  to  testify  in  their  own  behalf  that  where  the  character  of 
the  transaetioa  depends  npon  the  intent  of  the  party,  it  is  competent,  when 
that  party  is  a  witness,  to  inquire  of  him  what  his  intention  was**:  ThmfUm  ▼. 
Cbmstf,  38  N.  Y.  881-S87. 

On  the  qnestioo  as  to  whether  or  not  a  deed  was  signed  by  a  grantor  with 
knowledge  of  its  contents,  his  testimony  that  he  nerer  intended  to  conTcy 
his  land  to  the  gtautoe  named  in  the  deed  is  admissible. '  8o  a  party  to  a 
deed  may  testify  that  he  executed  it  in  good  iiaith,  when  its  raHdity  is  in 
issue:  Thachery.  PUmqf^  7  Allen,  146;  Perry  ▼.  ForUr^  121  Mass.  522. 

On  an  Issue  as  to  whether  or  not  land  has  been  dedicated  to  a  public  use^ 
the  intention  to  dedicate  or  not  to  dedicate,  on  the  part  of  the  owner  of 
tiie  land,  is  a  prime  element  in  determining  whether  there  has  been  a  dedica- 
tion in  faet|  and  such  owner  may  testify  as  to  what  his  intention  really  was: 
BidingerY.  JSSMop^  76Ind.  244. 

Where  the  validity  of  a  chattel  mortgage  is  assailed  on  the  ground  of  fraud, 
tlie  mortgagee  may  testify  that  he  did  not  know  that  it  was  made  by  the 
mortgagor  with  intent  to  defraud  his  creditors,  and  that  he  himself  had  no 
sneh  motive  in  taking  it:  Frotit  ▼.  Bomenms^  66  Iowa,  405.  One  may  testify 
to  his  intent  in  making  a  oertain  payment:  8team§  v.  Owi^eUn,  68  Vt.  194. 

On  the  trial  of  an  action  against  the  superintendent  of  the  poor,  to  recover 
for  the  maintenance  of  a  pauper  alleged  to  have  been  improperly  removed 
from  the  county,  with  intent  that  he  should  become  chargeable  to  another 
ooonty,  the  superintendent  may  testify  as  to  the  intent  with  which  he  re- 
noTcd  such  pauper:  Buperimtendeni  eic  t.  SuperinUndeni  etc,  44  N.  Y.  22. 
Whenever  the  question  of  intent  is  material  in  determining  the  question  of 
domicile  or  residence,  as  for  voting  or  other  purposes,  the  party  in  interest 
may  testify  as  to  Hie  intent  with  which  he  removeid  from  one  place  to  another: 
Lcmbard  ▼.  OUvet,  7  Allen,  155;  #U  ▼.  InkabUani$  </  Chester,  8  Gray,  606; 
Kemudf  ▼.  Ry<M,  67  N.  Y.  879. 

An  exception  to  the  rule  above  considered  is  found  in  the  fact  that  a  party 
to  a  written  contract  cannot  testify  to  thoughts  and  purposes,  intent  or 
motives,  on  his  part,  undisclosed  at  the  time  of  making  the  contract,  for  the 
purpose  of  affecting  its  legal  import:  Cake  v.  PottniUe  Bank,  116  Pa.  St.  264; 
Bpeneer  v.  Obft,  89  Pa.  St.  314;  JSroume  v.  ffieUe,  68  Iowa,  330;  Dillon  v.  An- 
dermm,  43  H.  Y.  281;  Quimbif  ▼.  MwriU,  47  Me.  470;  Thomae  v.  Loose,  114 
Pa.  St.  86.  '*  When  a  party  is  charged  with  the  commission  of  an  act  with 
a  particular  Intent,  he  may  testify  what  that  intention  was;  but  he  cannot 
testify  to  the  undisclosed  purpose  of  his  mind,  or  declare  a  mental  reserva- 
tion, to  nullify  the  express  words  of  his  contract  **:  Oake  v.  Pottsville  Bank, 
116  Pk  St.  270.  The  oonrt^  in  applying  the  exception  mentioned  in  Dillon 
▼.  Andereon,  48  K.  Y.  231,  said,  in  relation  to  the  application  and  restric- 
tions npon  tiie  main  rule,  that  ''there  are  authorities  that  a  witness  may  be 
aaked  his  motive  or  intent  in  doing  an  act.  We  think  that  they  hold  no 
more  tlum  this:  that  where  fte  doing  of  the  aot  is  not  disputed,  but  is 
affirmed,  and  whether  the  aot  shall  be  held  vaKd  or  invalid  hangs  upon  the 
intent  with  which  it  is  done,  which  intent,  from  its  nature,  wonld  be  formed 
and  held  without  avowal,  there  he  upon  whom  the  intent  is  charged  may 
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testify  whether  he  eeoretly  held  anoh  intent  when  he  did  the  act;  .  •  .  .  but 
that  an  act  should  be  held  to  have  or  not  to  have  effeot,  and  one  party  to  it 
to  be  bound  or  not  aa  the  other  party  to  it  shonldp  by  hia  undiaolosed  purpose^ 
have  determined,  is  warranted  by  no  sound  principle." 

In  the  trial  of  criminal  oases  it  is  a  general  rule  that  where  the  intent  is 
an  essential  element  to  oonstitnte  the  crime  for  which  the  prisoner  is  on  trial, 
he  has  the  right  to  testify  as  to  his  intent  in  doing  any  act  which  is  claimed 
to  prove  criminal  intent:  Kerrahu  v.  People,  60  N.  Y.  221;  19  Am.  Rep.  158; 
People  V.  Farrett,  31  OaL  576;  Bom  v.  8kUe,  116  Ind.  495.  In  the  Ust  case 
the  court  said:  "Before  defendants  in  criminal  oases  were  permitted  to 
testify  in  their  own  behalf,  there  was  no  means  of  -ascertaining  the  intent 
with  which  they  did  any  particular  act^  except  as  it  oould  be  inferred  from 
the  facts  and  circumstances  attending  it^  The  intent^  however,  was  always 
a  fact  necessary  to  be  established,  where  it  constituted  an  essential  element 
iu  the  crime  charged.  Now  that  defendants  are  permitted  to  testify  in  their 
own  behalf,  there  can  be  no  valid  reason  assigned  why  they  should  not  be 
allowed  to  testify  to  the  intent  with  which  any  act  was  done,  where  such  in- 
tent is  a  fact  necessary  to  be  ascertained."  The  rule  has  been  applied  on  the 
trial  of  an  indictment  for  assault  and  battery  with  intent  to  commit  a  felony, 
where  the  defendant  was  allowed  to  testify  as  to  what  was  his  intention  in 
committing  the  sasault:  Orear  v.  State,  53  Ind.  420. 

In  the  trial  of  an  indictment  for  larceny,  the  defendant  may  teetify  as  to 
what  his  intention  was  at  the  time  that  the  goods  came  into  his  poesession,  in 
regard  to  oonverting  them  to  his  own  use:  WhiU  v.  Staie,  58  Ind.  595,  in  which 
the  court  said:  "In  a  criminal  case,  the  intent  is  a  fact  known  to  and  pecu- 
liarly within  the  knowledge  of  the  defendant^  and  we  sae  no  well-founded 
reason  why  he  may  not  testify  oonoeming  it^  as  he  might  to  any  other  fact  of 
which  he  has  knowledge.  Because  the  intent  is  a  fact  which  cannoti  in  the 
nature  of  things,  be  positively  known  to  others,  and  is  hence  a  matter 
about  which  other  witnesses  cannot  directly  testify,  does  not^  in  our  opinion, 
affect  the  rule  above  laid  down  aa  to  the  competency  of  the  defendant  in  that 
respect." 

In  trespass  quart  dauemn,  where  the  malioe  of  the  defendant  may  be  ground 
for  exemplary  damages^  he,  being  a  competent  witness^  may  teetify  what  his 
motive  and  purpoee  were  in  doing  the  aots  complained  of;  Narrk  v.  McrriU, 
40  N.  U.  895. 

On  the  trial  of  a  charge  of  obtaining  goods  or  property  hj  means  of  false 
pretenses,  with  intent  to  defraud,  the  defendant  may  teetify  as  to  the  intent 
with  which  he  received  the  goods  or  property:  People  v.  Bdhar,  96  N.  T.  840; 
Over  V.  Sh^gUng,  102  Ind.  191. 

On  a  trial  for  manslaughter,  ensuing  from  a  blow  which  defendant  seeks  to 
Justify  as  self-defense,  his  testimony  that  he  only  intended  to  hit  the  shoul- 
der, and  not  the  head,  of  the  deceased,  is  competent  on  the  ground  of  Justifi- 
cation, though  incompetent  as  to  his  implied  intent  to  kill  by  the  blow: 
Commonioealth  v.  Woodward,  102  Mass.  155.  "A  person  on  trial  for  assault 
with  intent  to  murder  is  competent  as  to  the  purpose  for  which  he  procured 
I  the  instrument  with  which  he  committed  the  assault"  To  the  same  efbc^ 
'jTerroiMV.  PeofW^  60  N.T.  221;  19  Am.  Bep.  158;  Femokk  r.  SkiU,  n  Md. 
289. 

A  defendant  charged  with  murder  may  teetify  wbether,  al  llM  Ibne  Im 
discharged  his  pistol  at  the  deceased,  he  did  or  did  not  belitve  that  hIa  lilt 
was  in  dangert  or  that  he  might  reestvc  great  bodily  harm,  to  ahow  the 
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ditioD  of  his  mind,  and  to  establish  jastifioatioii:  SttUe  ▼.  HarriiigUm^  12 
.  Nev.  128. 

The  only  states  in  whioh  a  contrary  mle  to  that  ennneiated  in  the  ma- 
jority of  the  eases  mentioned  above  is  held  to  prsTail,  so  far  as  we  have 
been  able  to  learn,  are  Alabama  and  Ohio.  In  the  former  state,  the  doc- 
trine is  well  aettled  that  the  motive  or  intent  with  which  an  act  is  done  or 
refused  to  be  done  fa  an  inferential  fact,  to  which  a  witness  cannot  testify 
for  want  of  the  requisite  knowledge;  and  the  principle  of  the  common  law 
is  extended  to  a  party  testifying  as  a  witness  for  himself,  because  such  evi- 
dence is  not  snsoeptible  of  oontradiotion:  Alabama  ett^  Ga.  v.  SgynoJuU^  19 
Ala.  497;  JTeOBrmldk  ▼. /oMyift,  nAU.236;  fTUboMfU  ▼.  Aa<e^  71  Ala.  ;<ffi3; 
BwrU  T.  Siok.  71  Ala.  877|  WhOrn  ▼.  Rhoi€$,  70  Ala.  419.  The  rule  U 
there  ^iplied  to  eiTil  and  oriminal  oases  alike,  although  the  fact  is  recog- 
nised that  a  diiZveal  dootrine  prevails  in  nearly  all  of  the  remaining  states 
of  the  Union. 

8o  in  Ohio^  a  person  on  trfal  for  assault  with  intent  to  mnider  cannot 
testify  as  to  the  intent  with  which  he  made  the  assault^  a*  least  without 
showing  that  it  was  thereby  intended  to  duprove  the  felonioos  intent 
charged:  Balm  v.  SUOe,  26  Ohio  St.  871.  And  a  witness  cannot  tsstify  as  to 
what  he  intsndsd,  or  his  motive  in  asking  questions  of  another,  in  a  convert 
sation  whioh  he  fa  nafmting.  Hfa  meaning  must  be  gathered  from  the  \m» 
port  of  the  language^  without  the  aid  of  a  subsequent  eacplanntion  of  hfa  own 
language:  Haifwood  ▼.  JbfCw,  16  Ohio^  88. 

A  witness  can  nersr  testify  directly  to  the  motives  cr  intentions  of  another 
party;  he  can  ciily  teetify  to  acts  and  dscfarationB  of  such  party,  showing  hfa 
motive  cr  intcntioQi  ORoAt.  KlOar.  117  IlL  648;  Mam/atltarwif  eta.  Bmk  r. 
£N41«K.T68a 
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Stbwaet  v.  Mulholland. 

[88  ZXSWOKY,  88.J 

WtUM^  BxTOOATiOH  OF,  B¥  MiLKBUfl&  — A  Will  mad«  by  a  ifaii^  womam 
three  days  before  her  marriage^  with  the  conaent  of  her  intended  hoe- 
bead,  who^  by  antenaptiid  oontnust  entered  into  on  the  day  of  the 
marriage^  relinqoished  all  intereet  in  her  estate,  and  agreed  that  ahe 
abonld  hold  it  «■  her  separate  property,  with  power  to  dispose  of  it  by 
will,  is  not  revoked  by  the  marriage,  as  the  will,  the  eoatraet^  and  the 
marriage  were  so  nearly  and  directly  connected  as  to  make  the  whole 
bnt  one  transaction.  Section  9  of  chapter  13,  Qeneral  Statutes  of  Ken- 
tacky,  providing  that  "  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  except  a  will  made  in  the  exercise  of  a 
power  of  appointment,  when  the  estate  thereby  appointed  would  not,  in 
defanlt  of  snch  appointment^  pass  to  his  or  her  heir,  personal  represent* 
ative,  or  next  of  kin,"  does  not  apply  in  such  a  case. 

Wni*  OmoM  Rktoked  bt  Marriaob  o&  Othbbwibi  can  only  be  revived  bj 
a  valid  re-execntion.  Mere  subsequent  reoognition  will  not  xeviv«  ii^ 
though  it  may  be  an  olographic  wilL 

Brown^  Humphrey^  and  DavU,  for  the  appellants. 

James  8.  Pirtle  and  WiUiam  Lindsayj  for  the  appellees. 

Pbyor,  J.  Mrs.  Mary  Hall  Jacob,  being  about  to  inters 
marry  with  James  R.  Stewart,  was  desirous  of  entering  into 
an  antenuptial  contract,  by  which  she  could  secure  to  herself 
the  right  to  hold  and  use  her  property  as  her  separate  estate, 
and  to  make  such  disposition  of  it  as  she  saw  proper  by  last 
will  and  testament.  She  communicated  her  wishes  to  her 
intended  husband,  and,  obtaining  his  consent,  prepared  a  will 
in  her  own  handwriting,  by  which  she  devised  her  estate,  one 
half  of  it  to  her  future  husband,  Stewart,  and  the  remaining 
half  to  her  two  nieces,  excluding  from  the  general  devise  an 
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iDterest  in  adwelling-hoaae  in  Elizabethtown,  that  she  deyised 
to  her  nephew.  She  had  three  brothers  and  a  nephew  who 
were  not  made  the  beneficiaries  hj  that  instrument,  and  who 
are  now  contesting  its  probate.  A  sister  of  Mrs.  Jacob  had 
died  many  years  before  the  date  of  the  will,  leaving  children, 
and  among  them  two  infant  daughters,  one  eight  days  old, 
and  the  other  two  years  of  age.  These  children  were  taken 
charge  of  by  Mrs.  Jacob,  and  raised  by  her  to  womanhood^ 
and  are  made,  together  with  her  husband,  the  objects  of  her 
bounty  in  the  disposition  she  has  made  of  her  estate.  The  will 
is  dated  on  the  9th  of  January,  1876;  the  marriage  contract 
seems  to  have  been  written  on  the  11th  of  January,  two  dajrs 
after  the  will  was  written,  and  signed  by  the  contracting  par- 
ties on  the  12th  of  January,  the  next  day,  and  the  same  day 
on  which  the  marriage  ceremony  was  performed. 

After  the  ceremony  was  over,  and  the  parties  made  man  and 
wife,  the  wife,  on  her  way  from  Elizabethtown  to  Louisville, 
on  the  same  day  she  was  married,  handed  the  paper,  inclosed 
by  an  envelope,  to  a  friend  of  hers,  telling  him  to  keep  it 
safely,  that  it  was  her  will.  This  was  in  the  presence  of  her 
husband.  This  friend,  the  husband  of  her  deceased  sister, 
took  charge  of  the  paper,  and  placed  it  in  the  vaults  of  a  bank, 
where  he  kept  it  for  three  or  four  years,  and  Mrs.  Stewart, 
having  removed  to  Wisconsin,  it  being  her  husband's  home, 
wrote,  after  the  lapse  of  three  or  four  years,  to  her  friend  to 
send  her  the  will.  This  he  did.  The  will  was  received  by 
her,  and  kept  in  a  tin  box  in  her  custody  and  that  of  her  hus- 
band, until  offered  for  probate.  The  paper  is  identified  by 
Samuels,  the  firiend  with  whom  it  was  left,  as  the  same  paper 
he  had  the  custody  of,  he  having  read  it,  and  is  identified  as 
the  same  paper  received  by  Mrs.  Stewart  from  Samuels,  and 
the  same  taken  from  the  tin  box  after  her  death;  that  she 
spoke  of  her  will  often  while  living  in  Wisconsin  is  abun* 
dantly  established,  and  that  the  papecr  offered  for  probate  is  the 
paper  alluded  to  by  her  is  settled  beyond  controversy.  The 
preparation  and  the  execution  of  this  paper  by  Mrs.  Stewart 
on  the  eve  of  her  marriage  is  not  in  fact  controverted,  or  if 
denied,  is  a  fact  well  established. 

The  propounders  of  the  paper  as  the  last  will  of  Mrs.  8tew« 
art  are  met  with  the  objection  by  her  three  brothers,  who  are 
the  contestants,  that  the  marriage  of  their  sister  with  Stewart 
revoked  her  will,  by  reason  of  an  express  provision  of  our 
statute  in  regsurd  to  wills,  and  the  court  below,  adopting  that 
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view  of  the  casei  denied  its  probate.  The  ninth  aection  of 
chapter  118,  General  StatnteSi  title  Wills,  proTides:  *' Every 
will  made  hj  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage,  except  a  will  made  in  the  exercise  of  a  power  of 
appointment,  when  the  estate  thereby  appointed  would  not^  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  personal 
representative,  or  next  of  kin.''  Section  11  of  the  same  chap- 
ter also  provides  tliat  ^^  no  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall^  after  being 
revoked,  be  revived,  otherwise  than  by  re-execution  thereof 
or  by  a  codicil  executed  in  the  same  manner  hereinbefore 
required,  and  then  only  to  the  extent  to  which  an  intention 
to  revive  the  same  is  shown  thereby." 

It  is  manifest^  under  these  two  sections  of  the  statute,  that 
a  will  once  revoked  can  only  be  revived  by  a  re-executicm  of 
the  instrument  in  the  manner  pointed  out  by  the  statute.  It 
is  in  fact  the  making  of  another  will,  and  must  be  executed  in 
the  same  manner  in  which  the  original  will  was  required  to 
be  executed. 

The  will  offered  for  probate  is  all  in  the  handwriting  of  the 
testatrix,  who,  at  the  time  of  its  execution,  was  the  widow  of 
Jacob,  and  it  being  olographic,  it  is  contended  that  its  pres- 
ervation by  Mrs.  Stewart  for  so  many  years,  and  her  frequent 
recognition  of  the  paper  as  her  will,  so  often  made  during  a 
long  period  of  time,  amounts  not  only  to  a  republication  of  the 
paper  as  her  will,  but  such  an  execution  of  the  instrument  as 
makes  it  a  complete  will.  There  can  be  no  doubti  from  the 
testimony  of  those  intimately  acquainted  with  the  testatrix, 
that  she  always,  from  the  date  of  the  execution  of  the  paper 
until  her  death,  regarded  it  as  her  last  will,  and  as  having 
given  her  property  to  those  whose  claim  upon  her  affections 
made  them  the  objects  of  her  bounty.  This  manifest  inten- 
tion, however  plain  on  the  part  of  Mrs.  Stewart^  will  not  be 
permitted  to  override  the  plain  letter  of  a  statute  that  was 
enacted  for  the  purpose  of  preventing  a  litigation  over  the 
question  of  intent,  and  admitting  to  probate  a  paper  already 
revoked,  that  has  no  stronger  proof  of  its  validity  than  the 
mere  intention  of  the  maker  to  impart  a  new  life  to  the  in- 
strument. 

The  statute  in  regard  to  wills,  and  particularly  the  two  seo* 
tions  referred  to,  with  their  meaning  and  purpose  properly 
understood,  leaves  but  little  room  for  construction.  This  courti 
in  the  case  of  Porter  v.  Ford^  82  Ky.  191,  where  testatrix  exe- 
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ecuted  a  paper  In  her  own  handwriting,  purporting  to  be  ber 
will,  while  she  was  a  married  woman,  and  after  she  became 
discovert  not  only  recognized  the  paper  as  her  will,  but  made 
indorsements  upon  it  to  that  effect,  held  that  as  she  was  then 
capable  of  making  a  will,  snch  a  recognition  made  it  a  valid 
instrument,  and  being  all  in  her  own  handwriting,  there  was 
nothing  in  the  statutes  requiring  the  paper  to  be  rewritten  or 
resubscribed  by  her  after  her  disability  was  removed,  in  order 
to  make  it  a  testamentary  paper.  It  was  also  held  in  that 
case,  in  construing  the  section  of  the  statute  in  regard  to  rev- 
ocation, that  the  section  did  not  apply,  because  the  paper,  at 
no  time  during  the  coverture,  was  valid,  but  absolutely  void, 
and  its  recognition  after  the  death  of  her  husband  gave  to  the 
paper,  for  the  first  time,  legal  vitality.  That  case,  relied  on 
as  authority  in  this  case  in  support  of  the  will,  is  not  analo- 
gous, because  the  question  here  involved  is,  whether  this  will 
of  Mrs.  Jacob  bad  ever  been  revoked;  for  if  revoked,  new  life 
could  never  be  imparted  to  it  by  mere  recognition  or  a  repub- 
lication, because  the  statute  requires  where  a  will  has  been 
once  revoked  there  must  be  a  re-execution;  and  the  will  of 
Mrs.  Jacob  cannot  well  be  held  to  be  the  will  of  Mrs.  Stewart, 
if  that  paper  was  revoked  by  the  marriage  with  Stewart.  By 
the  rule  of  the  common  law,  the  marriage  of  a  woman  re- 
voked a  will  previously  made  by  her,  because,  if  allowed  to 
stand,  it  would  affect  the  marital  rights  of  the  husband,  and 
during  marriage  no  power  existed  by  reason  of  the  disability 
of  the  wife,  either  to  revoke,  alter,  or  make  another  will.  At 
common  law,  however,  when  the  wife  had  the  right  of  dispos- 
ing of  her  separate  estate  by  an  antenuptial  agreement,  her 
will  previously  made  was  not  revoked  by  her  subsequent 
marriage,  and  in  this  state  a  married  woman  may  dispose  of 
her  separate  estate  by  last  will  and  testament:  Qen.  Stats., 
c.  113,  sec.  4.  In  this  case  the  power  to  make  a  will  dur- 
ing the  marriage,  and  the  separate  estate  in  the  wife,  existed 
by  reason  of  the  antenuptial  contract  between  Mrs.  Jacob 
and  her  intended  husband,  executed  (m  the  12th  of  January, 
1876,  the  day  on  which  the  marriage  ceremony  was  performed, 
and  two  days  after  the  date  of  the  will.  It  is  therefore  con- 
tended that  as  the  will  of  Mrs.  Stewart,  then  Jacob,  was 
executed  on  the  9th  of  January,  it  was  revoked  by  the  mar- 
riage, and  not  having  been  re-executed,  her  estate  descends 
to  her  heirs  at  law.  This  position  is  based  on  the  section  of 
the  statute  referred  to,  by  which  a  will  made  prior  to  the  mar- 
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riage  ifl  revoked,  unless  made  under  a  power  to  dispose  of 
property  that  would  not,  if  undisposed  of,  pass  to  the  heirs 
and  representatives  of  the  donee  of  the  x>ower,  the  argument 
being  that  it  is  immaterial  how  the  power  to  make  such  a  will 
is  conferred,  whether  by  a  contract  between  the  wife  and  a 
stranger,  or  by  reason  of  an  antenuptial  contract;  if  the  prop- 
erty disposed  of  by  the  will  before  the  marriage  is  the  property 
of  the  wife,  the  subsequent  marriage  revokes  it;  that  the 
statute  is  imperative,  and  no  contract  by  which  a  will  is  made 
prior  to  the  marriage  can  aiTect  its  provisions,  although  the 
will  is  made  by  the  consent  of  the  husband,  and  under  a  con- 
tract that  fixes  definitely  the  marital  rights  of  husband  and 
wife.  It  must  be  conceded  that  the  wife,  at  no  time  fh>m  the 
date  of  the  will  until  her  death,  was  disqualified  by  the  dis- 
ability of  coverture,  or  from  any  other  cause,  so  far  as  appears 
in  the  record,  from  making  a  valid  disposition  of  her  estate 
by  last  will  and  testament;  and  while  this  same  fact  exists  in 
regard  to  her  husband,  we  perceive  no  reason  why  the  parties^ 
when  about  to  consummate  the  marriage,  may  not  agree  that 
the  wife  may,  by  will,  dispose  of  her  estate  as  she  sees  propar, 
or  that  a  will  already  made  may  retain  its  legal  virtue  after 
the  marriage,  and  particularly  in  a  case  like  this.  The  will 
was  executed  by  the  intended  wife,  in  pursuance  of  the  ante- 
nuptial contract.  It  was  made  and  published  by  the  con- 
sent of  the  husband,  he  having,  by  the  marriage  contract^ 
relinquished  all  interest  in  her  estate.  It  was  executed  as  if 
the  contract  had  been  signed  and  the  marriage  ceremony  per- 
formed, and  was  so  directly  connected  with  those  two  events, 
as  to  time,  place,  and  circumstance,  as  to  make  the  whole  but 
one  transaction.  The  intended  husband,  before  he  left  his 
home  in  the  Northwest  to  consummate  the  marriage,  had 
agreed  that  the  wife's  estate  should  be  secured  to  her.  On  the 
10th  of  January,  1876,  after  reaching  her  home  in  Kentucky, 
•he  told  him  that  she  was  then  writing  her  will,  or  had  writ- 
ten it.  The  antenuptial  contract  is  dated  on  the  11th,  but 
executed  by  both  the  parties  on  the  12th,  the  day  on  which 
the  ceremony  of  marriage  took  place.  After  the  marringe, 
and  on  the  same  day  she  was  leaving  her  home,  the  wife,  in 
the  presence  of  her  husband,  confided  her  will  to  the  custody 
of  her  friend  in  Kentucky,  in  pursuance  of  the  contract,  and, 
we  must  presume,  with  a  full  knowledge  of  the  statute  on  the 
subject  of  the  revocation  of  wills;  and  from  the  date  of  the 
marriage  until  the  death  of  the  wife  the  paper  in  question 
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was  recognised  b7  both  as  the  will  of  the  wife,  although  fhe 
husband  was  not  aware  of  its  contents. 

GUying  to  the  statute  in  question  a  reasonable  construction, 
is  there  any  rule  of  law  that  would  require  a  court  to  sever 
the  dates  df  the  two  writings  and  the  date  of  the  marriage, 
with  a  Tiew  of  determining  that  the  will  of  the  wife  was  re- 
Toked  by  the  marriage,  and  the  testamentary  disposition  made 
by  the  wife  under  such  circumstances  disregarded?  The  will 
was  in  execution  of  the  marriage  contract  That  contract  was 
signed  on  the  day  the  marriage  took  place;  it  was  delivered, 
although  dated  on  the  9th,  to  the  friend  of  the  wife  on  that 
day  for  safe-keeping,  and  must  be  regarded  as  a  part  of  the 
entire  transaction. 

The  reason  for  the  enactment  of  this  statute  was  to  prevent 
fraud  upon  the  husband  or  wife  by  reason  of  a  will  executed 
by  the  one  or  the  other  prior  to  the  marriage,  and  the  dis- 
turbance or  change  that  would  necessarily  arise  from  such  an 
act  on  the  marital  relation,  in  so  far  as  it  affected  the  right  of 
property,  and  in  case  of  an  unmarried  woman,  for  the  addi- 
tional reason  that  after  the  marriage  the  wife  would  be  inca- 
pable of  making,  revoking,  or  altering  her  will.  In  this  case, 
the  marriage  never  deprived  Mrs.  Stewart  of  the  power  to  re- 
voke the  will  made,  or  the  power  to  make  a  new  will.  This 
light  she  could  have  exercised  at  any  time,  and  when  the 
husband  surrenders  at  the  same  time  his  marital  rights,  even 
if  these  transactions  cannot  be  said  to  have  taken  place  on 
the  day  of  the  marriage,  who  has  the  right  to  complain  but 
the  husband?  His  marital  rights  are  preserved  or  relinquished 
at  his  own  instance  and  by  the  agreement,  and  the  statute 
cannot  apply,  because  the  very  reason  for  its  enactment  has 
been  removed.  It  is  not  a  question  here  whether  the  will  was 
properly  executed,  for  its  validity  prior  to  the  marriage  cere- 
mony is  not  controverted;  nor  does  the  question  arise  as  to 
whether  or  not  an  olographic  will,  once  revoked,  can  be  re- 
vived by  a  republication,  when  the  statute  requires  a  re-exe- 
eution;  but  the  question  is.  Was  the  will  of  Mrs.  Jacob  revoked 
by  her  marriage  with  Stewart?  It  is  conceded  that  by  a  con- 
tract the  property  rights  of  either  could  be  regulated  and 
fixed;  but  when  a  will  is  made  in  pursuance  of  that  contract, 
and  in  this  instance,  where  it  is  directly  connected  with  the 
act  of  marriage,  we  are  asked  to  say  that  the  marriage  re- 
voked the  will,  because  dated  two  days  prior  to  the  antenup. 
taal  contract  and  the  marriage  ceremony.    The  marital  rights 
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having  been  settled  by  their  agreement,  and  no  one  else  being 
interested,  directly  or  indirectly,  but  the  husband,  why  should 
the  will  of  the  wife  be  revoked?  It  could  have  no  effect  on 
after*born  children,  because,  by  section  24  of  chapter  118, 
they,  and  not  the  devisee,  take  the  estate,  unless  the  child 
should  die  under  age,  and  unmarried  and  without  issue.  Was 
the  statute  intended  to  apply  to  any  such  case  as  this?  It  is 
argued  that  the  exceptions  made  by  its  provisions  excluded 
the  idea  of  any  other  exception.  Should  such  a  construction 
be  given  its  provisions?  If  there  had  been  no  exception,  then 
the  language  of  the  statute  might  have  been  held  to  embrace 
every  will  made  by  a  married  woman,  whether  under  the  ex- 
ercise of  a  power  or  not;  and  to  remedy  this,  the  statute  was 
enacted,  making  an  exception  where  the  marital  rights  could 
not  be  affected  by  the  execution  of  the  power.  It  was  to  pro- 
tect the  marital  rights  of  parties  that  the  statute  was  en- 
acted, and  it  was  never  designed  to  prevent  parties,  by  written 
contract,  from  fixing  their  marital  rights,  and  to  give  to  one 
or  both,  by  an  antenuptial  contract  between  the  two,  the 
power  to  dispose  of  their  estate  by  will.  It  is  idle  to  say 
that  by  a  deed  evidencing  a  marriage  contract  the  parties 
about  to  consummate  it  can  before  marriage  fix  and  deter- 
mine their  right  to  property  by  reason  of  the  marital  relation 
that  is  binding  on  both,  and  cannot  under  the  same  contract 
agree  that  the  one  or  the  other  shall  dispose  of  their  property 
by  a  will  already  executed  if  made  as  the  statute  requires. 
The  will  made  by  the  wife  in  this  case  was  as  much  a  part  of 
the  marriage  contract  as  if  it  had  been  inserted  in  it.  In  the 
case  of  Phaup  v.  Wooldridge^  14  Gratt.  332,  relied  on  by  counsel 
for  the  appellee,  the  testator  made  his  will,  that  was  properly 
signed  and  attested,  in  the  year  1852.  Some  two  years  there- 
after he  intermarried  with  Mrs.  Bass,  and  by  an  antenuptial 
contract  she  surrendered  all  interest  in  his  estate.  The  ques- 
tion in  that  case,  under  a  statute  similar  to  ours,  was,  whether 
the  marriage  to  Mrs.  Bass  revoked  the  will  of  Phaup.  The 
wife  was  not  a  party  to  the  litigation,  but  the  will  was  assailed 
by  the  heirs.  The  court  held  that  the  marriage  did  re. 
voke  the  will,  and  that  the  recognition  by  the  testator,  in  the 
presence  of  one  of  the  witnesses,  of  the  instrument  as  his  will| 
was  not  a  re-execution;  the  oourt  further  holding  that  mar- 
riage alone,  save  in  the  exception  made,  was  an  absolute  revo- 
cation, and  that  the  marriage  settlement  in  no  wise  affected 
the  construction  to  be  given  the  statute.    While  the  construe- 
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Hon  in  that  case  sustains  the  views  of  counsel  and  the  judg- 
ment below,  the  facts  are  not  at  all  analogous  to  the  case 
being  considered.  There  the  will  of  Phaup  was  made  long 
before  his  marriage,  and  when  he  was  about  to  marry  Mrs- 
Bass,  two  years  after,  an  agreement  was  entered  into  by  which 
the  wife  was  empowered  to  devise  her  estate,  and  in  consider- 
ation of  that  fact  relinquished  all  interest  in  his  estate.  She 
made  no  will,  nor  was  she  asserting  any  claim  to  his  property* 
nor  did  they  contract  with  reference  to  the  will  already  made 
by  the  future  husband.  It  was  a  naked  proposition  submitted 
to  the  court  as  to  whether  or  not  the  marriage  revoked  the 
wilL  If  Mrs.  Bass,  in  that  case,  in  pursuance  of  the  power 
given  her  to  make  a  will  by  the  marriage  contract,  had,  in  the 
exercise  of  the  power,  and  on  the  eve  of  the  marriage,  executed 
her  will,  we  are  inclined  to  doubt  that  the  court  would  have 
permitted  the  husband  to  have  asserted  his  marital  rights,  and 
held  the  will  void  because  dated  two  days  before  the  marriage, 
when  made  in  pursuance  of  the  antenuptial  agreement;  still, 
the  reasoning  of  the  court  in  that  case,  and  the  construction 
given  the  statute,  would  lead  to  the  conclusion  that  the  will 
would  have  been  held  to  have  been  revoked. 

In  the  case  of  Osgood  v.  Bliss^  141  Mass.  474,  55  Am.  Rep- 
488,  the  parties  were  married  in  the  state  of  Indiana,  and  on 
the  eve  of  the  marriage  made  an  antenuptial  contract,  by 
which  it  was  agreed  that  the  marriage  should  not  revoke  a  will 
that  had  been  made  by  the  intended  wife.  The  husband  had 
never  seen  the  will,  and  knew  nothing  of  its  contents,  yet  he 
signed  the  agreement  The  statute  of  Indiana  contained  no 
exceptions,  but  provided:  ^*  After  the  making  of  a  will  by  an 
unmarried  woman,  if  she  shall  marry,  such  will  shall  be 
deemed  revoked  by  such  marriage.''  The  wife  dying,  the 
husband  claimed  about  twelve  thousand  dollars  in  money  or 
cboses  in  action,  that  she  had  disposed  of  by  her  will,  on  the 
ground  that  the  marriage  rendered  the  instrument  a  nullity- 
The  supreme  court  of  Massachusetts  held  that  the  marriage 
did  not  revoke  the  power  to  make  the  wilL  It  is  true,  in  that 
case,  the  court  draws  the  distinction  between  the  execution  of 
a  power  and  the  execution  of  the  will,  and  bases  its  conclu- 
sion on  that  distinction.  They  proceed  to  say  that  the  reason 
given  for  holding  that  marriage  is  deemed  to  be  a  revocation 
of  a  woman's  will  is,  because  by  the  marriage  she  divests  her* 
eelf  of  the  power  of  revoking  it,  and  destroys  the  power  to 
change  or  alter  it    It  is  argued  that  such  reasoning  does  not 
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apply  to  an  appointment  by  will,  and  for  that  reason  it  was  ;| 

held  that  the  marriage  was  not  a  reyocation.    The  argument 

is  well  founded,  and  based  on  the  common-law  rule,  and  the 

statute  but  follows  it;  and  as  such  reasoning  cannot  apply  to 

the  exercise  of  a  right  by  a  married  woman  to  make  a  will, 

when  she,  at  all  times  before  and  after  the  marriage,  had  the  ^ 

legal  capacity  to  make  a  will,  that  case  supports  directly  the  i 

principle  recognised  in  this  case.    Besides,  the  marital  rights 

of  both  husband  and  wife  are  fixed  by  the  Tery  contract  under 

which  the  disability  of  coTcrture,  in  so  far  as  it  stands  in  the 

way  of  the  execution  by  her  of  a  will,  is  entirely  remoyed. 

We  are  satisfied  that  a  proper  construction  of  the  statute 
should  not  confine  the  court  to  the  one  exception  of  the  exer- 
cise of  a  power  to  make  a  will  by  a  married  woman,  when 
disposing  of  the  property  of  another,  or  of  property  that  would 
not  pass  to  her  heirs,  but  that  the  contract  rights  of  husband 
and  wife,  determining  the  right  of  property  and  fixing  the 
Biatfu  of  the  marital  relation  in  that  respect  before  the  mar- 
riage, although  it  may  recognize  the  existence  of  a  will  then 
made,  if  properly  executed,  should  be  regarded,  and  that 
such  cases  are  not  embraced  by  the  statute.  The  statute  of 
Wisconsin  provided,  in  reference  to  such  wills,  *' Excepting 
only  that  nothing  contained  in  this  section  shall  prevent  the 
revocation  implied  bylaw  from  subsequent  changes  in  the 
condition  of  the  testator."  The  court  held  that  the  revoca« 
tion  implied  by  law  evidently  means  such  as  would  be  im* 
plied  at  common  law,  —  ^'the  marriage  of  a  woman  was  the 
revocation  of  her  will  previously  made.**  Ann  Ward,  living 
in  Wisconsin,  made  a  will  during  her  second  marriage,  by 
which  she  gave  her  property  to  her  children  by  her  first 
husband.  She  had  no  issue  of  the  second  or  third  marriages. 
By  the  laws  of  that  state  a  married  woman  has  the  right  to 
dispose  of  her  estate  by  will.  Having  made  the  will  during 
her  second  marriage,  she  married  Ward,  her  third  husband, 
and  shortly  after  died.  Her  will  was  admitted  to  probate, 
the  supreme  court,  to  which  the  appeal  had  been  taken,  say- 
ing: ^^  To  hold  that  marriage  of  itself  revoked  a  former  will 
of  the  wife,  under  the  circumstances  here  presented,  when  on 
the  next  day  after  the  marriage  she  had  the  power  to  reinstate 
the  same  writing  as  her  last  will  and  testament,  would  seem 
to  be  absurd":  WiU  of  Ward,  70  Wis.  261;  5  Am.  St  Rep.  174. 

In  view  of  our  statute,  it  seems  to  us  that  it  would  be  trifling 
with  the  rights  of  the  husband  and  the  devisees  of  Mrs.  Stew* 
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art  to  80  construe  its  proyisions  as  to  destroy  the  testa  men- 
taiy  act  of  the  testatrix,  and  if  no  other  reason  exists  for 
denying  the  probate  of  this  paper,  it  should  be  admitted  to 
probate  as  the  last  will  of  Mrs.  Stewart,  formerly  Jacob. 

The  judgment  is  reversed,  and  oanse  remanded  for  proceed- 
ings consistent  with  this  opinion. 

WuJM,  RxTOGATioH  or»  BT  Mabbiagb.  —  At to the  rtToeatUm  of  awiU 
hj  marmgo  and  the  birth  of  a  child,  aoe  T<mng'9  Affpeal,  39  Pa.  St  115;  80 
Am.  Dao.  613^  and  note  616-519;  note  to  Harwell  t.  Lively,  76  Am.  Dec. 
666;  note  to  Orawm  t.  SkdtUm,  15  Am.  Deo.  659^-661;  note  to  Pkbau  t.  Da- 
«b,  45  Am.  Rep.  34S.  In  Fellow  w.  AUen,  60  N.  H.  439,  49  Am.  Rep.  328, 
and  note  829-^1,  tha  mla  la  laid  down  as  to  when  a  woman'*  antenuptial 
will  is  not  reroked  by  her  marriage.    And  also  in  /»  rs  HurU,  81  Me.  275. 

Where  a  hnaband  before  marriage  ooTcnanta  with  his  intended  wife  that 
die  may  diapooe  of  her  property  by  will,  a  will  made  by  her  to  that  efiect 
dnri^g  corertnre  is  Talid,  aren  though  tfaa  prupeity  is  not  held  for  her  by 
tnuleea:  Bamm  T.  /n«iN»  8  DalL  192|  1  Am.  Dec  876b  Compare  note  to 
CMsTT.  BwOtTt  67  Am.  Dea  840-349. 
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■yidkkob,  ADMiaaiBiLnT  of,  iob  Pdrposb  ov  Ixpbacbmbzit  ob  to  Es» 
TABLiSH  Nbqliobiiob.  — In  an  action  against  a  railroad  oompany  to  re- 
cover for  personal  injnry  to  a  boy  fourteen  years  of  age,  not  a  trespasser, 
and  oondnsiTely  shown  to  have  been  injured  because  of  a  defective  rail- 
road platform,  by  means  of  which  he  was  thrown  under  a  moving  train 
and  crushed,  evidence  on  the  part  of  the  defense  that  anoh  boy  was  in 
the  habit  of  jumping  on  moving  trains  at  that  place,  and  had  been  warned 
of  the  danger,  is  incompetent  to  contradict  bia  testimony  as  to  the  man- 
ner in  which  he  received  the  injury,  or  to  show  that  it  was  oanaed  through 
his  negligence. 

SameUj  Nohle^  and  SameU^  and  William  Lindsay^  for  the 
appellant. 

Baker^  Kinney^  and  Kinney^  (yNeal^  JaeHon,  and  Phelp$f 
and  Jama  W.  Heady  for  the  appellees. 

PBTOBy  J.  The  appellee  Berry,  a  boy  abont  fourteen  years 
«r  age,  at  the  instanoe  of  Mrs.  McGee,  with  whom  he  lived 
and  by  whom  he  was  controlled,  accompanied  a  lady  and  her 
child  to  the  depot  of  the  defendant,  to  aid  her  in  boarding  the 
train.  It  was  after  night,  and  dark,  when  the  train  approached. 
The  platform  from  which  passengers  get  on  and  off  the  train 
Hee  between  the  two  tracks  of  the  railway,  and  is  about  fonr 
feet  wide,  with  the  edge  of  the  cars,  when  they  reach  the  plat- 
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farm,  extending  over  it  some  four  or  five  inches.  After  the 
boy  had  reached  the  platform  and  the  lady  had  entered  the 
oar,  the  boy,  on  learing  the  platform,  stepped  with  one  foot 
into  a  hole  that  had  been  caused  by  the  rottening  of  the  plank, 
causing  the  appellee  to  fall,  with  one  leg  protruding,  under 
the  wheels  of  the  cars  as  they  moved  off,  crushing  his  ankle 
and  foot  in  such  a  manner  as  required  his  leg  to  be  ampu- 
tated. That  the  company  knew  of  the  defect  in  the  platform, 
or  by  the  exercise  of  ordinary  care  should  have  known  it 
He  claimed  and  was  awarded  compensatory  damages  for  the 
injury  sustained*  The  case  went  to  the  superior  court,  and 
was  there  affirmed,  and  an  appeal  was  then  prayed  and 
granted  to  this  court 

The  boy  testifies  as  to  the  fall  caused  by  the  defect  in  the 
platform,  and  the  injury  received.  The  hole  in  the  platform 
at  the  place  where  the  boy  says  he  was  injured  was  visible, 
and  cptused  by  the  decay  of  the  timber;  blood  was  seen  near 
the  place  where  the  injury  occurred,  and  he  was  carried  from 
the  spot  by  those  who  heard  his  cries  of  distress  in  that  direc- 
tion. 

The  foot  or  ankle  was  crushed  as  the  train  moved  off.  That 
the  platform  was  much  out  of  repair,  and  had  been  for  a  long 
time,  is  sustained  by  the  weight  of  the  testimony,  and  the  in- 
jury to  this  boy  caused  by  this  defect  in  the  platform,  that 
should  have  been  observed  and  remedied  by  the  defendant's 
employees.  We  are  satisfied  from  the  testimony  that  the  in- 
jury resulted  from  the  causes  alleged  in  the  petition;  but  the 
appellant,  in  making  out  its  defense,  insisted  on  proving  by 
the  appellee  and  others  that  he  was  in  the  habit  of  jumping 
on  the  cars  when  they  stopped  at  the  station,  and  had  been 
warned  of  the  danger,  and  hence  the  jury  had  the  right  to  in« 
fer  that  it  was  the  boy's  own  negligence  that  caused  the  injury, 
and  not  the  defect  in  the  platform.  If  the  habit  of  the  boy 
had  been  established,  as  the  appellant  offered  to  prove,  it 
would  not  have  authorized  the  jury  to  say  that  he  was  steal* 
ing  a  ride  on  the  cars,  and  in  getting  off  caused  the  injury. 
It  is  shown  that  he  was  sent  to  the  depot  by  the  lady  with 
whom  he  lived;  that  he  accompanied  the  passenger  to  the 
train  at  her  instance,  and  had  the  right  to  be  on  the  platform 
at  the  place  where  he  was  injured.  That  he  was  at  this  par- 
ticular spot,  and  was  injured  by  reason  of  the  defective  and 
rotten  plank,  is  sworn  to  positively  by  the  boy,  and  his  state- 
ment corroborated  by  circumstances  that  are  convincing;  and 
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the  mere  fact  thai  he  had  been  in  the  habit  of  exposing  him« 
eelf  to  danger  on  former  ocoaaiona,  or  had  theretofore  placed 
himself  in  positions  whose  he  might  have  been  injured  in  the 
same  manner,  was  not  only  insufficient  to  contradict  the  tes- 
timony on  that  snbject  offered  by  the  plaintiff,  but  was  in* 
competent  for  any  purpose.  Neither  the  boy's  habits  or  hii 
bad  character  constituted  a  defense  to  the  recovery.  TIm 
opinions  of  one  or  more  witnesses  for  the  appellant  were  per- 
mitted to  go  to  the  jury,  to  the  effect  that  the  boy  was  not  in- 
jured  in  the  manner  stated  by  him,  and  an  instruction  given 
by  the  court,  to  the  effect  that  if  the  boy  was  stealing  a  ride 
on  the  train  of  appellant,  and  thereby  caused  the  injury,  the 
company  was  not  responsible.  Whether  there  was  proof  to 
authorize  such  an  instruction  it  is  not  necessary  to  determine, 
but  the  &ct  that  he  had  previously  been  guilty  of  such  negli- 
gence threw  no  light  on  the  issue  made.  Such  misconduct 
on  the  part  of  the  appellee  did  not  prevent  him  firom  recover- 
ing, if  injured  by  reason  of  this  defect  in  the  platform. 

In  Oahagan  r.  BoiUm  eU.  R.  R.  Co.^  1  Allen,  187,  79  Am. 
Dec  724,  the  issue  presented  was  as  to  the  negligence  of  the 
company  in  the  use  of  the  highway  at  the  time  the  plaintiff 's 
intestate  received  the  injury  for  which  the  recovery  was  asked. 
The  plaintiff  offered  to  prove  the  habit  of  the  company  at  other 
times  in  the  use  of  the  highway,  to  show  negligence,  and  the 
court  held  that  it  had  no  legitimate  bearing  on  the  issue,  and 
was  properly  excluded. 

There  was  evidence  for  both  the  appellee  and  the  appellant, 
showing  the  movements  of  the  boy  from  the  time  he  reached 
the  depot  until  he  was  injured,  and  from  that  evidence  the 
jury  returned  their  verdict  *'  As  a  general  rule,  therefore,  it 
is  inadmissible  when  the  issue  is  whether  A  did  a  particular 
thing,  to  put  in  evidence  the  fact  that  he  did  a  similar  thing 
at  some  other  time.  To  admit  evidence  of  such  collateral  acts 
would  be  to  oppress  the  party  implicated,  by  trying  him  on  a 
ease  as  to  whidi  he  has  no  notice  to  prepare,  and  sometimes 
by  prejudicing  the  jury  against  him  by  publishing  offenses  of 
which,  even  if  guilty,  he  may  have  long  since  repented,  or 
may  have  long  since  been  condoned":  1  Wharton  on  Evi- 
dence, sec.  29, 

The  effect  of  such  testimony  as  was  excluded  in  this  case, 
if  permitted  to  go  to  the  jury,  would  have  been  to  prejudice 
the  jury,  or  at  least  lead  their  minds  to  the  conclusion  that  if 
a  bad  boy,  although  injured  by  the  neglect  of  the  company, 
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bis  zneaBnre  of  eompeniation  shonld  be  lessened  by  reason  of 
bis  reckless  or  mischieTons  babits. 

We  perceive  no  objection  to  tbe  instrnotions;  in  faot^  tbey 
were  more  favorable  for  tbe  appellant  than  they  should  have 
been ;  nor  does  the  alleged  misconduct  of  the  juror  or  oounsel 
for  the  defendant  authorise  a  reversal. 

The  judgment  below  is  therefore  affirmed^  with  damages. 

KiOLioiMai— BvmiMca— 'Xridenoe  of  preriont  aeoldeiiti  •!  a  dmflar 
BAtare  are  not  idmlwriMt  in  an  action  against  a  railroad  company  for  noj^* 
genoe:  SmtthBrm  &  A  Cla  v.  KemiHck  40  Mia.  S74|  90  Am.  Deo.  832;  and 
noto;  Bridgir  w.  dakmfOU  ito  A  iZ:  Co.,  27  8.  G.  466;  18  Am.  Si  Bep.  653; 
HiuUon  T.  OJUcago  «fe.  J?.  A.  Cb.»  69  lowa^  681;  44  Am.  Rep.  692,  and  note 
694-696;  Parier  t.  PortXmd  P.  Co.,  69  Mo.  178;  81  Am.  Rep.  262;  Hodget 
T.  Bearm,  129  HL  87. 

In  an  aotion  lor  peraonal  fnjnrloo  anstained  1^  roaaon  of  on  olietniotion  in 
a  highway,  oTidenoe  that  otberi  pawiod  aafely  ia  not  oompotonts  Branck  t. 
lAtbey,  78  Mo.  821;  67  Am.  Bep.  810;  and  note. 

Evidenoo  that  other  railroad  oompanios  maintained  bridgoo  aimilar  to  the 
one  by  which  plaintiif  waa  Injured  la  not  competent  in  an  notion  by  an  on* 
ployoo  for  injnrioa  aoatainod  throngh  the  negligent  oonatmotion  of  a  railroad 
bridge:  LotdwOle  elcB'pOo.  r.  Wrif^  116  Ind.  S78|  7  Am.  Sk  Bep.  482. 
TotheaameefEMtia  j^e<  t.  AnAA^  82  Mioh.  L 
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Bailroaoo — RioRT  TO  EjEcv  Drunken  ahd  Disordsrlt  PASsiiroia.— 
Where  the  conduct  of  an  Intoxicated  paaaenger,  too  dmnk  to  take  oare 
of  himself,  ia  ao  violent  or  indecent  aa  to  excite  alarm,  or  inault  other 
paaaengera,  or  if  he  interferes  with  the  management  of  the  train  by  poll* 
ing  the  bell-rope,  or  otherwise,  or  threatens,  with  an  opened  knife,  to 
take  the  life  or  do  bodily  harm  to  the  conductor,  or  attempta  to  deter  or 
Intimidate  him  while  in  the  performance  of  hia  dutioi^  ho  baa  the  right 
to  put  him  off  the  train  at  night  and  between  stations,  using  no  more 
force  than  is  reasonably  necessary  for  the  purpose^  and  putting  him  off 
the  traok  out  of  the  way  of  that  train.  The  company  ia  not  then  liaUo 
If  such  passenger  subsequently  goes  upon  the  track,  and  ia  run  over  and 
killed  by  another  train  belonging  to  it. 

William  Lindsay  and  W.  /•  lAtiU^  for  the  appellant. 

Harrison  and  Belden^  for  the  appellee. 

Lewis,  C.  J.  Appellee,  widow  of  E.  V.  Logan,  brongbt  this 
Botion  to  reoorer  damages  for  destruction  of  his  life  by  the 
alleged  willful  neglect  of  the  servants  of  appellanti  tbe  ma^ 
sial  facts  of  the  case  being  as  follows:  — 

The  deceased,  about  half-past  ten  o'clock  at  nighti  June  19, 
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1883,  at  Lebanon,  got  on  a  passenger  train  bound  from  Louis- 
Tille  to  Knoxville,  Tennessee,  to  go  to  a  station  where  he  re* 
fided,  fourteen  miles  distant.  He  was  at  the  time  intoxicated; 
stumbled  or  slipped  and  fell  on  the  depot  platform;  was 
helped  upon  the  car  platform;  and,  in  the  opinion  of  two  wit- 
nesses, too  drunk  to  take  care  of  himself,  though  he  was  also 
boisterous,  profane,  and  disposed  to  be  quarrelsome. 

Upon  being  requested  by  the  conductor,  soon  after  the  train 
started,  to  pay  his  fare,  he  asserted  he  had  paid  it^  which  was 
untrue,  and  in  reply  to  the  statement  of  the  conductor  he  had 
not,  he  said,  with  an  oath,  be  would  not;  that  there  were  not 
men  enough  on  the  train  to  put  him  off,  at  the  same  time 
pulling  out  his  knife,  and  did  not  pay  until  the  conductor  and 
brakeman  had  proceeded  with  him  to  the  car  {datform  for  the 
purpose  of  putting  him  off.    After  receiring  his  fare,  the  con- 
ductor left  him  in  the  smoking-car,  where  his  seat  was,  and 
proceeded  to  the  ladies'  car  to  collect  fare  from  those  who  had 
boarded  the  train  at  Lebanon,  and  while  so  engaged  the  de- 
ceased, leaving  the  smoking-car,  went  behind  him,  having,  as 
some  of  the  witnesses  testify,  a  knife  opened  in  hie  pocket, 
and  assuming  a  menacing  attitude,  applied  to  him,  in  a  loud 
tone  of  voice,  such  profane,  opprobrious,  and  threatening  lan- 
guage as  to  cause  general  excitement  among  the  passengers, 
one  lady  being  so  much  frightened  that  she  implored  the 
conductor  to  remove  him  from  the  car.     The  deceased  then 
returned  to  the  smoking-car,  and  upon  being  soon  after  ap- 
proached and  admonished  by  the  conductor  to  keep  his  seat 
and  be  quiet,  he  drew  his  knife,  and  threatened  to  kill  him; 
and  after  the  conductor  returned  to  the  ladies'  car,  the  de- 
ceased again  tried  to  enter  it,  but  being  unable  to  do  so  be- 
cause the  door  had  been  locked  to  keep  him  out,  he,  on  his 
way  back  to  the  smoking-car,  pulled  the  bell-rope  the  number 
of  times  required  to  stop  the  train,  and  it  was,  in  obedience  to 
bis  signal,  stopped  by  the  engineer.     The  conductor  then 
went  into  the  smoking-car,  and  telling  the  deceased,  who, 
though  he  had  just  taken  his  seat,  pretended  to  be  asleep, 
that  he  would  not  permit  any  one  to  pull  the  bell-rope,  and 
paying  back  his  fare,  with  the  aid  of  the  brakeman  put  him 
off  the  train,  and  left  him.    The  place  where  it  was  done 
is  about  four  miles  from  Lebanon,  two  from  the  nearest 
station  south,  about  one  hundred  and  fifty  yards  from  a 
private  crossing  of  the  railroad  north,  and  two  hundred  from 
the  nearest  farm-house.     Early  the  next  morning  the  muti- 
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lated  body  of  the  deceased  was  found  about  twenty-five  yards 
north  of  fhe  private  crossing  mentioned,  and  his  hat,  a  sack 
and  backet,  which  he  had  the  night  before,  were  near  the 
place  he  was  put  off  the  train,  his  hat  being  nearest  the  body. 
Three  trains  passed  the  place  where  his  body  was,  after  he  was 
expelled  from  the  passenger  train,  two  gcdng  north,  one  of 
which  passed  within  about  one  hoar  and  a  half,  the  other 
later  in  night,  and  the  third  going  south  about  daylight  It 
is  plain  he  was  not  killed  by  being  struck  or  run  over  by  the 
passenger  train  from  which  ho  was  ejected;  for  not  only  was 
his  body  found  near  two  hundred  yards  north  of  where  he 
was  left  by  it,  but  a  little  more  than  twenty-five  yards  north 
of  the  place  on  the  traek  where  there  was  the  first  appearance 
of  blood,  showing  oondusively  the  train  by  which  he  was 
killed  was  going  north. 

Assuming,  as  the  evidence  seems  to  warrant,  that  he  was 
killed  by  one  of  the  north-bound  trains,  though  by  which  one 
of  the  two  does  not  appear,  the  first  inquiry  is,  whether  any 
legal  liability  has  been  fixed  upon  appellant  on  account  of 
negligence  of  those  in  charge  of  it;  and  as  there  is  no  evidence 
showing  at  what  time  in  the  night,  or  why,  he  went  upon  the 
track  in  front  of  a  passing  train,  if  he  did  so  voluntarily,  nor 
whether  he  was  in  such  position  at  the  time  of  being  struck 
as  to  make  it  the  duty  of  those  in  charge  to  stop  the  train,  or 
as  to  enable  them,  by  the  exercise  of  proper  diligence,  to  dis- 
cover him  in  time  to  prevent  a  collision,  or  at  all,  and  con* 
sequently  none  whatever  of  any  negligence  or  fault  od  their 
part,  that  question  must  be  answered  in  the  negative. 

It  thus  results  that  whatever  cause  of  action  there  may  be 
in  favor  of  appellee  arises  entirely  from  the  conduct  of 
the  conductor  of  the  passenger  train,  and  the  liability  of 
appellant  therefor,  if  liable  at  all,  is  not  dependent  upon  nor 
increased  by  the  fact  that  the  train  by  which  he  was  sub- 
sequently killed  was  owned  and  operated  by  the  same  com- 
pany; for  if  the  act  of  the  conductor  was  not  itself  wrongful, 
it  could  not  be  made  so  by  referring  it  to  or  connecting  it 
with  the  independent  aotof  other  employees,  to  whom  no 
wrong  can  be  attributed. 

Counsel  argue,  in  effeoti  that  when  an  intoxicated  persoa 
offers  to  go  upon  a  railroad  train  as  passenger,  the  altemative 
is  presented  to  the  company  either  to  refuse  permissicm,  or 
else,  having  received  him  and  accepted  his  fare,  to  answer  in 
damages  for  whatever  calamity  to  him  may  follow  his  suh- 
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sequent  expuLdon,  though  justified  by  his  improper  conduct 
Although  it  has  been  held  that  a  railroad  company  is  not 
bound  to  receiye  and  carry  a  person  who  is  so  intoxicated  as 
to  be  ofTensivey  the  power  to  exclude  one  from  the  right  of 
traveling  on  a  train,  who  offers  to  pay  his  fare,  and,  though 
intoxicated,  has  not  been  guilty  of  any  conduct  as  passen- 
ger forfeiting  the  right,  is  always  subject  to  be  called  in  ques- 
tion, and  the  company  cannot  therefore  be  fiEdrly  held  to  a 
strict  exerdse  of  it^  except  where  the  rights  of  others  are  in- 
YolTcd.  But  eyen  conceding  the  conductor  could  have  forcibly, 
and  without  incurring  any  legal  liability  to  him,  kept  the  de* 
ceased  off  the  train  at  Lebanon,  and  committed  an  error  in 
fidling  to  do  %  we  do  not  see  how,  on  that  account,  the  right 
was  impaired,  or  the  duty  lessened,  to  put  him  off  at  any  place 
or  time  afterwards,  when  his  behavior  rendered  it  legal  and 
necessary.  And  if  the  deceased,  for  whose  drunken  state  the 
company  was  in  no  way  responsible,  acted  so  as  to  justify  and 
require  his  expulsion,  it  would  be  a  harsh  rule  to  make  the 
company  liable,  if  not  otherwise  so,  merely  because  the  con- 
ductor did  not  assume  the  risk  and  responsibility  of  deciding, 
even  if  aware  of  the  fiftct,  that  he  was  too  much  intoxicated  to  be 
allowed  to  go  upon  the  train  at  Lebanon.  Then,  regarding  the 
deceased  upon  the  train  by  his  own  volition,  which  the  con- 
ductor did  not  nor  was  bound  to  oppose,  the  main  question  is, 
whether  the  willful  neglect  of  appellant,  or  its  servants  in 
charge  of  it»  to  perform  any  duty  it  owed  to  him,  was  the 
proximate  cause  of  his  death. 

The  law  makes  it  the  duty  of  a  railroad  company  to  use  all 
reasonable  care  in  operating  trains  for  both  the  safety  and  pro- 
tection from  molestation  and  insult  of  passengers;  otherwise, 
orderly  and  infirm  persons  and  females,  who,  upon  the  faith 
of  such  protection,  frequently  travel  unattended,  would  have 
no  security  against  turbulent,  bad  men;  and  as  it  is  obvious 
a  train  must  be  run  with  skill  and  system  in  order  to  assure 
safety  and  comfort,  the  conduct  of  any  one  who  interferes  with 
the  management,  or  without  just  cause  attempts  to  do  bodily 
injury  to,  or  put  in  fear,  those  in  charge,  is  reprehensible  and 
unlawfuL  But  a  railroad  company  is  not  required  to  keep  at 
hand  armed  police  to  arrest  and  confine  on  a  moving  train 
those  who  violate  its  necessary  rules  or  do  injury  to  other  pas* 
sengers,  nor  can  the  employees  neglect  their  duties,  upon  the 
faithful  performance  of  which  the  safety  of  all  depends,  in 
order  to  do  sa     Consequently  the  only  effectual  remedy  for 
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or  security  against  disorderly  and  lawless  behavior  on  board 
a  passenger  train  is  the  immediate  and  sommary  expulsion 
of  the  wrong-doer,  and  plenary  authcHity  of  the  oonductor  to 
do  it  is  nniyersally  recognised,  and  required  to  be  exercised 
whenever  necessary  for  the  safety  or  protection  of  either  pae- 
sengers  or  employees. 

It  is  clear,  from  the  eyidenoe  in  this  case,  the  conduct  of 
the  deceased  was  such  as  to  justify  his  expulsion;  for  he  not 
only,  with  a  hostile  purpose,  left  his  proper  place,  and  pur- 
sued the  conductor  into  the  ladies'  car,  where  he  disturbed, 
alarmed,  and  offended  the  passengers,  but,  baffled  in  an  effort 
to  enter  it  a  second  time  with  the  same  intent,  he  wantonly 
and  slyly  pulled  the  bell-rope,  whereby  the  train  was  stopped 
between  stations.  Moreover,  his  behavior  to  the  conductor 
was  without  provocation,  and  such  as  to  afford  to  him  reason* 
able  grounds  to  believe  he  was  in  danger  of  bodily  harm,  if 
not  of  losing  his  life.  In  fact,  the  gravamen  of  the  action,  as 
stated  in  the  petition,  is  not  based  upon  the  lack  of  legal 
cause  for  the  expulsion,  but  rather  upon  the  circumstances  of 
time,  place,  and  manner  it  was  done,  in  view  of  the  alleged 
physical  and  mental  condition  of  the  deceased.  Though  the 
time  was  at  night,  it  was  not  too  dark  to  see  the  railroad  track 
diBtinctly,  nor  was  the  weather  either  cold  or  inclement;  while 
it  would,  in  fairness,  seem  no  more  than  retributive  justice 
that  he  was  put  off  at  the  place  his  own  malicious  and  unlaw- 
ful act  caused  the  train  to  stop,  especially  as  the  locality  was 
not  unsafe. 

The  question  then  arises  whether,  notwithstanding  his  con* 
tinned  presence  on  the  train  was  so  offensive  and  dangerous, 
both  to  the  conductor  and  other  passengers,  as  to  justify  and 
require  his  expulsion,  the  paramount  duty  was  imposed  upon 
the  company,  by  reason  of  tbe  mental  and  physical  condition 
of  the  deceased,  to  carry  him  to  the  next  station,  the  non« 
performance  of  which  is,  in  legal  contemplation,  willful 
neglect. 

It  was  not  enough  for  the  jury  in  this  case  to  find  he  was 
too  intoxicated  to  take  care  of  himself;  but,  to  constitute  will* 
ful  neglect,  even  if  the  company  was  under  obligation  to  look 
after  his  safety  after  he  had  forfeited  his  right  as  passenger, 
it  was  necessary  that  the  conductor  knew,  or  had  reasonable 
grounds  to  believe,  not  in  the  language  of  one  of  the  instructions 
of  the  lower  court  that  to  put  him  off  the  train  *^  would  neces. 
sarily  expose  him  to  the  danger  of  death  from  being  run  over 
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bj  passing  trains,"  but  that  such  would  be  the  natural  and 
probable  result  of  putting  him  off. 

If  his  actions  while  on  the  train,  by  which  alone  the  con- 
ductor could  or  was  required  to  judge,  be  taken  as  evidence 
of  what  his  actual  condition  was,  he  not  only  had  the  power 
of  locomotion,  as  shown  by  his  passing  with  entire  safety  to 
and  fro  between  the  cars  while  the  train  was  in  motion,  but 
knew  well  how  to  do  mischief  to  others,  and  was  at  the  same 
time  extremely  sensitive  of  injury  to  himself.  And  it  seems 
to  us,  in  the  light  of  the  undisputed  facts  of  the  case,  unrea- 
sonable to  charge  the  company  with  negligence  of  any  degree 
in  expelling  him  from  the  train  at  the  time  and  place  it  was 
done.  But  as  it  is  proper,  we  will  consider  the  relation  and 
mutual  obligations  existing  between  him  and  the  company, 
as  though  it  was  an  open  question  of  fact  whether  the  con- 
ductor knew,  or  had  reasonable  grounds  to  believe,  he  was  too 
intoxicated  to  take  care  of  himself. 

It  is  well  settled  by  this  court,  and  the  certain  and  just  exe- 
cution  of  the  law  and  welfare  of  society  require  it  to  be  settled, 
that  voluntary  drunkenness  affords  no  excuse  for  the  commis- 
sion of  crime;  nor  is  it  a  valid  defense  to  an  action  for  a  civil 
injury.  For  in  every  situation  and  relation  an  intoxicated 
person,  like  others,  should  be  held  to  the  strict  observance  of 
the  just  and  salutary  rule  which  requires  each  one  to  so  use 
and  enjoy  his  own  as  not  to  injure  others.  It  thus  becomes 
lawful  for  a  landlord  to  expel  from  his  tavern  to  the  street  or 
highway,  at  any  time,  a  person  who,  whether  intoxicated  or 
not,  endangers  the  safety  or  molests  and  insults  his  guests; 
and  no  one  would  question  the  right  of  a  housekeeper  to  eject 
from  his  domicile  a  drunken  man  who  maltreats  or  offends,  by 
indecent  conduct  or  language,  his  wife  and  children,  provided 
no  more  force  be  used  for  the  purpose,  in  either  case,  than 
reasonably  necessary.  Such  being  a  rule  of  conduct  recog- 
nized as  just  and  necessary,  we  do  not  see  why  it  ought  not  to 
be  applied,  upon  the  same  conditions,  for  the  benefit  and  pro- 
tection of  passengers  on  a  railroad  train,  nor  why  they  should 
be  given  the  right  to  maintain  an  action  against  a  railroad 
company  for  suffering  them  to  be  molested,  put  in  fear,  and 
insulted  on  a  train  by  drunken  men,  while  denying  the  com- 
pany the  right,  except  at  its  peril,  to  resort  to  the  only  feasi- 
ble means  in  its  power  to  prevent  or  stop  the  wrong  being  dona. 
Common  justice  would  seem  to  require  either  that  passengers 
be  left  without  redress  against  the  company  for  wrong  and  in- 
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)ur7  done  to  them  on  trains  hj  disorderly  and  TidouB  persons, 
or  else  that  no  liability  attach  or  negligence  be  imputed  to  the 
company  when  the  expulsion  of  the  latter  ifl  rendered  neces- 
sary for  the  safety  and  protection  of  the  former.  Thus  the 
issue  in  every  such  case  as  this  is  really  between  the  orderly, 
infirm,  and  females  on  the  one  side,  and  the  turbulent  and 
evil-disposed  on  the  other,  and  the  company  has  the  right  to 
terminate  the  relation  of  carrier  and  passenger  between  it  and 
the  latter  class  whenever  and  wherever  they  lawlessly  put  in 
fear,  disturb,  or  insult  the  former;  and  in  our  opinion,  if  the 
deceased  went  into  the  ladies'  car,  and  there,  by  his  violence 
and  indecent  behavior  or  language,  excited,  alarmed,  or  insulted 
the  other  passengers,  or  if  he  interfered  with  the  management 
of  the  train  by  pulling  the  bell-rope,  or  otherwise,  or  if  he 
threatened,  with  an  opened  knife,  to  take  the  life  or  do  bodily 
harm  to  the  conductor,  or  attempted  to  deter  or  intimidate  him 
while  in  the  performance  of  his  duties,  the  right  existed  to 
put  him  off  the  train  at  the  place  it  was  done,  and  all  required 
of  the  company  was  to  use  no  more  force  than  reasonably  ne- 
cessary for  the  purpose,  and  to  place  him  off  the  track,  out  of 
the  way  of  that  train;  for  although  there  might  be  a  case 
where  a  railroad  company  would  be  guilty  of  willful  neglect, 
in  the  meaning  of  the  statute,  by  ejecting,  without  imperative 
necessity,  a  passenger  so  drunk  as  to  be  helpless,  when  his 
death  would  naturally  and  probably  result  from  agencies  other 
than  his  own  act,  then  present  and  impending,  the  law  does 
not  exact  care  and  precaution  against  the  death  of  one,  from 
remote  causes  or  self-inflicted,  whose  conduct  has  afforded 
legal  grounds  for  his  expulsion. 

The  case  of  Zoutmlle,  O.A  L.R.R.  Co.  y.  fifuffiran,  81  Ey. 
624,  50  Am.  Rep.  186,  is  unlike  this.  There  the  only  cause 
for  expulsion  was  the  failure,  by  reason  of  inability,  to  pay  the 
fare,  which  was  twenty  cents.  Here  the  deceased  was  able  to 
pay,  but  threatened  violence  because  he  was  urged  to  pay, 
and  compelled  the  conductor  to  resort  to  force  to  get  it  There 
the  delinquent  was  not  turbulent  nor  offensive  to  either  pas- 
sengers or  employees.  Here  the  deceased  not  only  insulted 
and  alarmed  the  passengers,  but  menaced  the  conductor  and 
imperiled  the  safety  of  all  on  board  by  causing  the  train  to 
stop.  In  that  case  Sullivan  was  inhumanely  put  off  in  a  deep 
snow,  the  weather  being  intensely  cold,  and  on  account  of  his 
helpless  condition,  which  the  conductor  knew  of^  was  onable 
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to  escape  the  iDJnry  that  was  at  the  time  manifeatly  inevita- 
ble. In  this  case  the  deceased  was  killed  by  his  own  act,  in 
going  upon  the  track  at  least  one  hour  and  a  half  after  he  was 
put  off  the  train,  which  the  conductor  had  ho  reason  to  be- 
lieve, from  his  actual  conditioui  as  it  appeared  to  him,  was 
probable. 

As  the  lower  court  reftised  to  give  any  instruction  according 
with  the  views  here  expressed,  but,  instead,  gave  those  which 
are  either  abstract  or  erroneous  and  misleading,  the  judg- 
ment is  reversed,  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


Gakrisbs  ov  Pasbehosbs— Braonov  ov  Damnnv  PAsmranu  — Pas- 
— ngeri  may  be  axpeUad  from  TebtelM  of  oommon  oarriage  for  ii\{bozioation« 
offoDttTo  oondnet^  or  bolsteront  demonstrations;  but  tbey  must  be  exposed  to 
■s  Uttle  peril  as  is  poasiUe  nader  tbe  oironmstanosst  Note  to  (XmdmmUtU, 
A  A  Ob^  V.  Oooptr,  16  Am.  St  Rep.  SSe,  340. 


MoKbnsby  V.  Edwabd& 

188  Kbntdckt,  272.J 

OoBPOBATiom  — LuBQjrr  of  Dibiotobs  on  Notb  Bjuwutsd  bt  Thbh. 
— A  note  by  wbiob  "the  direotors  "  of  a  eorporation  promise  to  pay  a 
eertain  sun,  and  signed  by  them  without  official  designation,  most  be 
legardsd  as  the  nndertaking  of  tbe  parties  whose  names  appsar  to  it  as 
obligors^  and  not  that  of  the  corporation;  and  the  qnestion  of  individoal 
or  corporate  liabQity  most  be  raised  by  answer,  and  not  by  demnrrer. 

Owiuiiiioys — LuBnirr  ov  Notb  Sioxbd  bt  Dzbboiobs.  —  A  note  by 
which  the  directors  of  a  oorporation  promise  to  pay  a  certain  sum,  and 
signed  by  them  withont  official  designation,  is  prima  Jack  the  obligation 
of  the  signers  alone^  and  impwts  no  undertaking  to  pay  on  the  part  of 
the  corporation.  In  order  to  make  it  liable  on  the  note,  it  is  necessary 
to  arer  and  pi0?e  that  the  undertaking  was  for  the  use  and  benefit  of 
the  corpcratioii,  and  that  by  mutual  mistake  the  note  was  szecuted  and 
signed  by  the  obUgon  as  individuals. 

/.  /.  Landrum^  for  the  appellant. 

/.  W.  Oreeney  for  the  appellees. 

Holt,  J.    Tbe  appellant,  R.  McEensey,  as  the  assignee  of 
the  obligationi  seeks  to  obtain  a  personal  judgment  upon  this 

note:  — 

'^  JoNESViLLB,  Kt.,  Aug.  12,  1879. 
^The  directors  of  the  Jonesville  and  Qlencoe  Turnpike 
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Road  promise  to  pay  to  Andrew  Hearne  two  hundred  doUarSi 
this  note  bearing  ten  per  cent  until  paid. 

"  J.  W.  Edwards, 

**  G.  W.  Herndoit. 

"Joseph  Brock. 

"  J.  L.  Green. 

•*LBMUEir  Beattt. 

**JoH}f  McKenset.** 

The  petition  is  in  the  nsual  form  when  based  opon  a  promis- 
sory note.  A  demurrer  was  sustained  to  it,  and  the  action 
dismissed  upon  the  ground  that  the  writing  is  the  obligation 
of  the  corporation,  and  not  of  the  signers  as  individaals.  We 
find  no  case  decided  by  this  court  where  the  obligation  sued 
upon  was  exactly  similar. 

In  the  cases  of  Traak  y.  Roberta^  1  6.  Mon.  201,  and 
Whitney  v.  Sudduthj  4  Met.  296,  the  promise  of  the  defend- 
ants to  pay  was  both  joint  and  several.  The  obligations  were 
clearly  of  this  form,  and  the  cases  were  made  to  turn  upon 
this  point,  as  it  was  held  that  the  several  promise  could  not 
be  otherwise  than  personal.  The  case  of  Yowell  v.  Dodd^  S 
Bush,  581,  is  distinguishable  from  the  one  now  before  us.  In 
that  case  the  obligation  reads  thus:  — 

^'  Twelve  months  after  date,  the  president  and  directors  of 
the  Hustonville  and  Bradfordsville  Turnpike  Road  Company 
will  pay  Leroy  Yowell  twelve  hundred  dollars,  for  value  re- 
ceived, at  six  per  cent  interest  from  date,  this  16th  of  Novem- 
ber, 186a  "  E.  J.  Dodd,  Pres. 

**  James  Yowblu 

^  Jab.  J.  Drtb. 

•*  M.  P.  Drye. 

"  Wm.  L.  McCain.*' 

It  was  held  to  be  the  obligation  of  the  company.  The 
differences  between  it  and  the  writing  now  in  question  are 
Italicized  above.  It  does  not  appear  that  the  president  of  the 
company  united  in  the  execution  of  this  one.  This,  however, 
may  not  be  material.  The  record  does  not  disclose  whether 
it  is  so  or  not.  The  word  '*  company,"  however,  does  not  ap- 
pear in  it,  and  no  official  designation  is  annexed  to  the  name 
of  any  one  of  the  signers.  Upon  the  other  hand,  no  personal 
pronouns  or  words  expressly  indicating  a  personal  liability 
are  used.  No  action  could,  however,  have  been  maintained 
upon  it  against  the  corporation  without  an  averment  of  mia- 
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take  or  fraud  in  its  execution.  No  company  h  mentioned. 
Upon  the  face  of  the  note  there  is  no  one  to  sue  but  the  makers 
of  it.  A  petition  founded  upon  it  against  the  corporation 
would  not  have  been  sufficient,  if  drawn  in  the  usual  form 
upon  a  note.  It  would  have  been  necessary  to  aver  a  mistake 
in  its  execution,  and  ask  a  reformation  of  the  obligation.  The 
party  would  have  been  compelled  to  set  up  the  omission  as  a 
mistake  in  the  drafting  of  the  note,  and  that  by  inadver- 
tence, or  for  some  other  reason,  it  did  not  show  the  real  and 
true  obligor. 

The  face  of  the  obligation  doea  not  show  that  the  corpora- 
tion received  the  consideration,  or  that  it  was  applied  to  its 
benefit,  and  an  action  could  not  be  maintained  upon  it  against 
a  corporation  without  averring  and  proving,  if  denied,  that  it 
was  executed  and  received  as  its  obligation,  and  that  by  a 
mutaal  mistake  in  its  execution  this  fact  was  not  made  to  ap- 
pear. Upon  the  face  of  the  note  the  corporation  is  not  prima 
facie  liable.  It  cannot  properly  be  said  that  upon  its  face  it 
purports  to  be  the  note  of  the  company.  The  "company" 
does  not  promise  to  pay  it.  As  it  would  have  been  necessary 
to  make  these  independent  averments  to  maintain  an  action 
against  the  corporation  upon  it,  it  necessarily  results  that  the 
writing  must,  upon  its  face,  be  regarded  as  the  undertaking 
of  the  parties  whose  names  appear  to  it  as  obligors;  and  the 
question  of  indiyidnal  or  corporate  liability  must  be  raised  by 
a  proper  answer,  and  not  by  demurrer:  Pack  y.  White^  78 
Ky.  243. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  further  proceedings  consistent 
with  this  opinion. 

Ck>RPOBATXOK8--PxBaoNAL  LiABiUTr  €9  BiREOTORS. — The  panoiuil  r»- 
sponsibility  of  the  directors  of  a  oorporatioo  upon  oontraote  entered  into  oa 
behalf  of  the  corporation  is  governed  by  the  ordinary  law  of  principal  and 
agent;  if  they  fail  to  contract  in  such  a  manner  as  to  bind  the  corporation, 
they  bind  ttynwelves.  80  where  they  execute  a  note,  affixing  merely  their  in- 
diyidnal  namesi  they  are  indiTidnaUy  liable  thereon:  Kote  to  ffodgea  v.  Nem 
Xngland  Screw  C(kt6ZAaL  Dec  649, 060.  Where  the  pimdent  of  a  corpora* 
tion,  having  no  8e«l»  execntes  a  oontraot  ■■  presidoit^  ander  his  hand  and  a 
eommon  scroll  for  a  seal,  it  will  neither  be  his  own  contraot  nor  that  of  the 
•orporation:  MdOaullfy  v.  JmmBft  5  Honst  82.  A  deed  purporting  to  be  eze- 
•aied  byaoorpontion  tooae  as  a  trastee,  which  bean  the  stgDatore  and  eetl 
cf  the  president,  withthemiffizof  "FMridentof  D.  R.  Co.,''and  also  the  eif 
nature  and  seal  of  the  tmstee,  with  but  one  gohsoribing  witnes8»  is  net  Ihe 
deed  of  the  ooiporation.  but  the  personal  aot  of  the  preeideats  C^aifkm  v. 
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Cagkt  97  N.  C  900.  The  oorporatioa  may,  however,  by  ratification  bind  it- 
self opon  each  oontraote  on  which  it  would  not  otherwise  be  liable:  Taphr 
V.  Navigation  Co.,  106  N.  C.  484;  PaUerwn  t.  RMnmm,  116  N.  Y.  103.  Cova^ 
pare  Litlmehar  t.  Kram$^  74  Wis.  887;  17  Am.  8t  Bep.  171»  and  note. 


LbATHBBMAN   V.    TlMBS    GOMPAKY. 

[88  KurrucKT,  831.] 
Statutb  of  LEMiTATioirs — Ambkdmxiits  Brivoivo  nr  New  pAsnn. — 
Where  a  plaintiff  oommenoee  his  action  against  a  oorporation,  and  it  is 
served  with  inmmons  as  saoh,  when  no  saoh  oorporaticm  exists*  and,  after 
the  statate  of  limitations  has  folly  mn,  he  amends  his  petition  so  as  to 
bring  in  new  parties  as  partners  and  defendants*  the  new  parties  so 
brought  ia  may  saooeasfnlly  rely  upon  the  statnte  ol  limitatioiis  as  a 
defense. 

J.  M.  CAaManon,  and  Balw^  KyMMy^  and  KiniMy^  ba  the 

appellant. 

F.  Eagan^  for  the  appellees. 

Bknhstt,  J.  The  appellant,  in  November,  1884,  comxnenoed 
action  against  the  Times  Company  as  an  incorporated  institu- 
tion for  the  purpose  of  printing  and  publishing  a  newspaper, 
called  the  Louisyille  Times,  etc.,  and  Dr.  Keller.  The  appel- 
lant sought  to  recover  damages  for  an  alleged  libel  published 
in  said  paper  upon  him.  The  appellant  dismiBsed  the  action 
as  to  Dr.  Keller. 

An  answer  was  filed  in  the  name  of  the  Times  Company, 
without  disclosing  whether  or  not  it  was  an  incorporated  in- 
stitution or  merely  a  private  concern,  alleging  the  truth  of  the 
libelous  matter  charged.  The  pleadings  having  been  made 
up  for  more  than  a  year,  the  Times  Company  filed  an 
amended  answer,  disclosing  the  fact  that  it  was  not  incor- 
porated. Thereupon  the  appellant  filed  an  amended  petition, 
setting  up  the  fact  that  his  aUegation  that  the  Times  Company 
was  a  corporation  was  a  mistake,  and  that  the  Times  was  a 
private  concern,  owned  and  published  by  the  appellees  Hal- 
deman  and  Logan  as  partners.  These  two  persons  were  sum- 
moned to  answer  this  amended  petition.  They  answered, 
among  other  things,  that  more  than  one  year  having  elapsed 
sinoe  the  publication  complained  of,  the  action  against  tiiem 
was  barred  by  the  statute  of  limitations  of  one  year.  The 
lower  oourt^  deeming  the  reply  to  this  plea  insufficient,  sus- 
tained a  demurrer  to  it,  and  the  appellant  declining  to  plead 
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farther,  his  action  was  dismissed.    The  sole  question  is,  Was 
the  demurrer  properly  sustained? 

The  appellant,  in  support  of  his  contention  that  the  demur- 
rer was  improperly  sustained,  relies  upon  the  case  of  Heck" 
man^i  AdmW  v.  Louisville  and  Nashville  R.  B.  Co.,  85  Ky.  631. 
In  that  case  the  administrator,  by  mistake,  sued  the  Louis- 
ville, Cincinnati,  and  Lexington  Railway  Company. for  an  in- 
jury to  his  intestate,  resulting  in  his  death.  An  answer  was 
filed,  apparently  in  the  name  of  said  company.  It  was  discov- 
ered afterwards  that  the  Louisville  and  Nashville  Railroad 
Company  operated  the  road,  and  did  the  injury  complained 
of,  instead  of  the  Louisville,  Cincinnati,  and  Lexington  Rail- 
road Company,  and  that  the  Louisville  and  Nashville  Railroad 
Company  had  in  fact  filed  the  answer.  Upon  the  discovery  of 
the  mistake,  the  true  state  of  case,  by  amendment,  was  set  up, 
and  judgment  was  asked  against  the  Louisville  and  Nashville 
Railroad  Company.  To  the  action  as  amended  the  Louis- 
ville and  Nashville  Railroad  Company  interposed  the  plea  of 
the  statute  of  limitations.  It  was  held  that  where  a  person 
against  whom  a  cause  of  action  exists  is  sued  by  the  wrong 
name,  and  a  summons  is  served  upon  him,  though  in  his 
wrong  name,  and  he  appears  and  files  an  answer,  though  in 
the  name  by  which  he  was  sued,  he  is  thereby  efi*ectually 
brought  before  the  court.  Thus  if  a  person  having  a  cause  ^ 
of  action  against  A  sues  him  in  the  name  of  B,  and  A  is 
served  with  summons  in  the  name  of  B,  and  answers  in  that 
name,  he  thereby  adopts  the  alias^  and  efiectually  brings  him- 
self before  the  court. 

Here  the  attempt  was  made  to  bring  the  Times  Company 
before  the  court  as  a  corporation,  and  to  recover  judgment 
against  it  as  a  corporation,  but  no  such  corporation  was  in  ex- 
istence; therefore  the  Times  Company  representing  individ* 
uals  as  partners,  and  not  a  corporation,  such  individuals  were 
not  brought  before  the  court  by  filing  the  action  against  the 
Times  Company  and  issuing  summons  thereon  in  that  name 
alone.  Had  the  appellees  been  made  defendants  to  the  origi* 
nal  action,  in  connection  with  the  Times  Company  as  an  al- 
leged corporation,  and  had  been  summoned  and  answered,  or 
had  appeared  and  answered  without  having  been  summonedi 
in  such  case  the  mistake  in  suing  the  Times  Company  as  a 
corporation  would  not  have  availed  the  appellees  on  their  plea 
of  the  statute  of  limitations.  But  the  appellees,  as  the  own- 
ers of  the  Times,  were  not  made  defendants  until  more  than 
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a  jear  after  the  cause  of  action  had  accrued;  therefore  this 
case  is  wholly  anlike  the  Heckman  case,  iupra.  But  the  case 
falls  within  the  principle  that  where  a  plaintiff  commences 
his  action  against  the  wrong  party,  when  no  such  party  was 
in  existence,  and,  after  the  statute  of  limitations  has  fully 
ran,  amends  his  petition  hy  bringing  in  new  parties  as  defend- 
ants, the  parties  so  brought  in  may  successfully  rely  upon  the 
statute  of  limitations  as  a  defense.  Also,  as  intimated,  the 
bringing  of  the  action  against  the  Times  Company  by  that 
name  did  not  have  the  effect  of  bringing  the  individual  mem- 
bers of  the  company  before  the  court,  nor  of  suspending  the 
statute  of  limitations  as  to  them;  for  the  statute  of  limita^ 
tions  is  not  suspended  by  merely  filing  the  petition  in  the 
proper  courts  but  a  summons  must  be  issued  against  the  de- 
fendants before  the  statote  is  suspended. 

The  fact  that  the  original  summons  was  served  by  the  sher- 
iff upon  the  appellant,  Logan,  as  the  business  manager  of  the 
supposed  corporation  defendant,  did  not  have  the  effect  to 
bring  him  before  the  court  as  a  defendant. 

The  judgment  is  affirmed. 

Limitations  ov  AonoNS — AimmMXHT.  —  UnleM  soom  b«w  daim  ar  title 
not  previoasly  wt  forth  is  set  ap  by  way  of  unendmeat^  the  plea  of  the 
■katate  of  limitationa  will  be  determined  with  reference  to  the  date  when 
the  original  oomplaint  was  filed:  Okkago  etc  B,  B.  Oo.  w.  Bills,  118  Ind.  221; 
^SMett  T.  ffodget,  88  Ala.  491;  VandtrOkx  ▼.  MaMsm,  79  OaL  278;  Blandt* 
mrd  T.  Lake  Shore  eCc  B*y  Ox,  126  HL  417;  Pemmilpfiiifa  Oo^  r,  Sloan,  125 
ni.  73;  Rowland  ▼•  Murphy,  66  Tez.  634.  But  where  an  amended  oomplaint 
brings  in  new  partiee,  they  are  entitled  to  hare  the  period  of  limitation  esti* 
mated  as  to  themselTes  from  the  date  of  the  aoqnirement  of  their  rights  in 
the  sobjeot-matter  down  to  the  filing  of  the  amended  complaints  Budser  v* 
Zklley,  66  Tez.  284. 
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VaooniBLB  iNBTRunim — pRoinBaoar  Nors — AssiONiaDrK.  —  A  note 
signed  by  two  oUigors,  and  made  payable  to  "order  of  myself"  may  be 
shown  by  oxtrinsie  evidenee  to  be  payable  to  one  of  snoh  obligors  and  to 
bind  the  other  obUgor  thereon  to  the  payees  and  a  third  party  who  holds 
the  note  by  indorsement  from  the  payee  may  hold  both  obligon  boand 
thereon. 

VseoTiABLB  iHsnuiKXim— PaomssosT  Noa— AsnoiriniiT.— One  who 
makes  a  note  payable  to  himself  may  become  boand  thereon  to  another 
by  writing  his  name  on  the  back  of  the  note  and  deliTering  it  to  snob 
other  party.  This  under  section  13,  ohapter  22;  General  Statutes  el 
Kentucky. 


J 
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NxQonABLB  laarimMJUiTa — Promissobt  Kon— Pabol  Bviosfoi  to 
ExPLAiir.  —  Where  a  note  reads,  '*  We  promise  to  pay  to  the  order  of  my- 
self," and  ia  signed  by  two  obligors,  parol  evidence  is  admissible  to  ahow 
which  of  the  two  obligors  was  intended  as  the  payees 

Dvlaney  and  Mitehdl^  for  the  appellant 

Wright  and  MeElnyy^  for  the  appellee. 

Bbnnett,  J.    The  appellant,  James  L.  JenkiDa,  declared  on 
a  writing  that  reads  as  follows:  — 

^  BowuNO  Gbbbn,  Kt.,  Jnly  8, 188ft. 
^  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of 
myself  three  hundred  and  sixty  dollars,  value  reoeiyed,  ne- 
gotiable and  payable  at  Warren  Deposit  Bank  without  de£EiI* 
cation.  ^B.  R.  Mubbvll. 

"J.  N.  Bass." 
Indorsed  on  the  back  of  this  writing  is  the  following:  — 

*^  Pay  to  James  L.  Jenkins  or  order.        B.  B.  Mubbbll.** 

The  appellant,  as  the  above-named  assignee,  declared  on 
this  writing  as  a  promissory  note,  and  sought  to  recover  judg- 
ment <m  it  against  B.  R.  Murrell  and  the  appellee,  J.  N.  Bass, 
as  the  makers.  B.  B.  Murrell  made  no  defense.  But  the  ap- 
pellee, Bass,  filed  a  general  demurrer  to  the  petition,  which  the 
lower  court  sustained.  The  appellant  then  filed  an  amended 
petition,  in  which  he  alleged  that  the  note  was  executed  by 
B.  R.  Murrell  and  the  appellee,  Bass,  for  the  purpose  of  en- 
abling the  former  to  borrow  money  upon  it,  but  it  was  not 
known  at  the  time  the  note  was  signed  from  whom  he  could 
or  would  obtain  the  money,  so  Murrell  and  the  appellee,  Bass, 
agreed  that  a  space  should  be  left  in  the  note  for  the  purpose  of 
inserting  the  name  of  the  lender  as  the  payee,  or  that  Murrell 
might  insert  the  name  of  himself  as  payee,  and  by  an  indorse- 
ment on  the  back  of  the  note  order  the  same  payable  to 
whomsoever  he  chose;  that  pursuant  to  the  authority  of  the 
appellee,  Bass,  Murrell  wrote  the  word  "  myself"  in  said  space, 
which  word  he  intended  to  represent  his  own  proper  name; 
and  thereafter,  Mnrrell  having  sold  said  note  to  the  appellant 
for  value,  he  indoised  the  same  to  appellant  by  writing  his 
name  acroes  the  baok  of  it|  whieh  was  pursuant  to  the  author- 
ity of  the  appellee. 

The  lower  court  sustained  a  demurrer  to  this  amended  peti- 
tion, and  the  an[>eUant  declining  to  further  amend,  his  action 
was  dismissed,  and  the  case  is  here  by  appeal. 

flection  18  of  chapter  22  of  the  (General  Statutes  reads: 
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^  WheneTer  a  promissory  note  is  made  by  the  obligor  payable 
to  himself  or  to  his  order,  and  is  signed  on  the  back  thereof  by 
the  said  obligor,  and  then  delivered,  such  signature  and  delivery 
shall  operate  as  a  promise  to  pay  the  face  of  the  note  at  ma- 
turity to  the  party  to  whom  the  same  shall  have  been  deliv- 
ered, and  such  party  may  fill  up  the  blank  with  words  of 
promise,  and  recover  thereon  in  the  same  manner  as  if  such 
party  had  been  named  as  payee  in  the  note,  and  such  note 
shall  be  assignable  as  are  other  promissory  notes/' 

According  to  common-law  principles,  a  promissory  note 
made  payable  by  a  person  to  himself  creates,  of  itself,  no  lia- 
bility upon  him  to  pay  it.  This  is  so,  not  for  the  reason  that 
it  is  contrary  to  public  policy,  immoral,  or  illegal,  but  for  the 
reason  that  a  person  cannot  contract  with  himself.  So  the 
statute  9upra  provides  that  a  person  who  makes  a  promissory 
note  payable  to  himself  may  become  bound  thereon  to  another 
person  by  writing  his  name  on  the  back  of  the  note  and  de- 
livering it  to  such  person.  In  such  case,  he  becomes  bound 
upon  the  writing  as  his  promissory  note  to  such  person.  In 
the  case  at  bar,  if  the  name  of  B.  R.  Murrell,  instead  of  the 
word  "  myself,'*  had  appeared  in  the  face  of  the  note  as  payee, 
it  will  not  be  denied  that  he,  by  writing  his  name  on  the  back 
of  the  note  and  delivering  it  to  the  appellant,  would  have  be* 
come  bound  thereon  to  the  appellant. 

In  the  case  just  supposed,  is  there  any  reason  why  the  appel- 
lee would  not  have  been  bound  to  £.  R.  Murrell  on  said  note? 
It  is  true  that  Murrell  would  not  have  been  bound  to  pay 
himself,  not,  as  above  suggested,  because  it  was  contrary  to 
public  policy,  immoral,  or  illegal,  but  because  he  could  not,  in 
the  nature  of  things,  be  a  debtor  to  himself;  but  the  appeUea 
could  become  debtor  to  him,  and  by  signing  a  note  as  payor, 
with  B.  R.  Murrell  as  payee,  he  would  make  himself  debtor  to 
E.  R.  Murrell  the  amount  that  the  note  called  for.  Would  the 
fact  that  £.  R.  Murrell's  name  was  also  signed  to  the  note  as 
payor  render  the  note  unobligatory  upon  the  appellee?  We 
think  not.  The  fact  that  he  also  signed  the  note  as  payor 
would  not  render  it,  in  any  sense  whatever,  vicious,  but  he 
would  not  be  bound,  as  above  suggested,  simply  for  the  reason 
that  he  could  not  bind  himself  to  pay  himself  a  debt.  Had  a 
married  woman  signed  with  the  appellee,  her  act  would  not 
have  been  void,  but,  nevertheless,  the  appellee  would  have 
been  bound  for  the  whole  amount  of  the  note.  So,  likewise,  he 
would  have  been  bound  to  E.  R.  Murrell  if  his  name  had  been 
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expressed  in  the  note  as  payee,  notwithstanding  the  faet  that 
be  did  the  nude  act  of  trying  to  make  himself,  in  conjunction 
with  the  appellee,  debtor  to  himseUl  Bo,  also,  in  the  case  sup- 
posed, had  K  R.  Murrell  assigned  the  note  to  the  appellant, 
thft  appellee,  without  doubt,  would  have  been  bound  to  him 
on  the  note,  and  under  the  statute  lupra  B.  B.  Murrell  would 
have  been  also  bound  to  the  appellant 

It  is  oontended  that  as  the  word  ^*  myself,'^  as  used  in  the 
writing,  refers  equally  to  E.  B.  Murrell  or  the  appellee  as 
payee,  parol  evidence  cannot  be  introduced  for  the  purpose  of 
showing  which  one  was  meant  This  is  a  mistake.  Such 
eyidenoe  will  not  contradict  the  writing.  Here  the  note  names 
a  payee,  and  the  payee  is  one  of  two  persons,  but  the  writing  does 
not  inform  which  one  is  the  person  meant  as  the  payee.  Now, 
to  show  by  extrinsic  evidence  which  one  of  the  two  persons  was 
meant  is  admissible.  Such  evidence  does  not  contradict  the 
writing,  but  merely  explains  which  of  two  persons  the  pro- 
noun **  myself  refers  to  as  the  payee,  the  pronoun  ^  myself 
certainly  referring  to  the  one  or  the  other  as  such  payee.  The 
role  is  without  exoeption,  as  fieu*  as  we  have  been  able  to  ascer- 
tain, that  if  a  payee  is  expressed  in  a  note,  but  in  such  man* 
ner  as  leaves  it  ambiguous  as  to  the  particular  person  meant, 
extrinsio  evidenoe  may  be  resorted  to  for  the  purpose  of  show- 
ing that  faet:  2  Parsons  on  Contracts,  see.  660;  McOnXUmgh  y. 
Wainfighi,  14  Pa.  8t  171. 

In  Jaek$on  y.  8iU,  11  Johns.  201,  6  Am.  Deo.  868,  !t  is  said: 
**  You  must  always  look  beyond  the  instrument  itself,  to  some 
extent,  in  order  to  ascertain  who  is  meant" 

In  Oarrwm  y.  Oimim,  1  Pinn.  471,  it  was  held  that  parol 
eyidenoe  was  admissible  to  show  in  what  capacity  a  person 
signed  bis  name, «- whether  as  witness  or  party  to  the  con- 
tract 

In  the  ease  of  Kinney  y.  Flynn^  2  B.  I.  819,  the  action  was 
on  an  instrument  of  this  kind:  "  I  O  U  the  sum  of  $160, 
which  I  shall  pay  on  demand  to  you."  Signed,  eta  Parol 
evidenoe  was  admitted  to  show  who  ^  you  "  was. 

It  is  not  competent  to  show  what  the  parties  secretly  and  in 
fact  intended,  when  such  intention  oontradicts  the  written 
contract;  but  when  the  inquiry  is  what  they  meant  by  the  use 
of  certain  words  in  the  writing  which,  as  therein  used,  are 
ambiguous,  extrinsic  evidenoe  is  always  admissible:  1  GreenL 
Ey.  282. 

Bo  it  seems  to  be  clear  that  parol  evidenoe  is  admissible  to 
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■how  who  flio  parlies  meant  hj  thB  word  ''myeelf  m  Om 
pajee.  Tliie  being  efaowiif  it  would  follow  that  the  other  partj 
would  be  bound  on  the  note  as  payor  to  such  payee. 

The  petition  as  amended  sets  out  a  cause  of  action  against 
the  appellee,  and  the  demurrer  to  the  amended  petition  should 
haire  been  overruled. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  for  furthnr  proceedings  consistent  with  this  opinion. 


Nboooabls  lairauMMML  —  The  makor  Iwonwc  IU1I0  ttpm 
■Ade  payable  to  his  own  ordor  by  indonemeni  and  dalhraty 
fftUi  T.  Bmrian,  29  HL  S21;  81  Am.  Dec  310,  and  note.  A  note  payaUo  to 
Iho  order  of  **  myself^*  signed  by  two  pertoni,  aod  placed  by  one  in  the  hands 
ef  the  other  to  be  negotiated  for  hk  own  benefit,  may  be  transferred  by 
iBdonement  by  that  other  alone;  and  paxol  eridenoe  is  admiKibie  to  show 
the  einnuastattoes!  FkU  IfaL  Bamk  ▼.  Fcftoler^  S6  Ohio  524;  88  Am.  £e|^ 
610.  Parol  evidanee  is  always  competent  to  show  the  real  agreement  and 
relation  of  the  parties  to  a  note:  MeAieer  ▼.  MeAteer,  31  8.  0.  313;  JBculman 
T.  CUtwer,  72  Mieh.  167;  Chapem  t.  Toung,  87  Ky.  476;  FInt  KaL  Bank  ▼. 
Gtdnes,  87  Ky.  097;  KmMkamp  r.  Qroff,  71  Mich.  676;  16  Am.  at  Repu  283;, 
and  note  287,  288;  iiilfiaii  T.  if«ai«kitf,  103  N.  a  181;  U  Am.  St.  Sep.  788^ 
and  note. 
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Ouxm AL  Law — Murdsr  —  Evidbncb.  —  On  a  trial  for  mnrder,  where  It 
appears  that  a  lather,  leeeiTing  information  that  his  daughter  was  being 
abased  by  her  husband,  seised  his  pistol  and  went  to  the  residence  of  the 
husband,  and  found  the  daughter  and  her  children,  at  night,  in  the  street, 
driven  from  her  home,  and  on  meeting  her  husband,  shot  and  killed  him, 
after  some  words  had  passed  between  them,  evidence  of  the  8on-in-law*s 
previoos  threats  against  the  aconsed,  and  of  previous  violence  against  the 
wife,  is  competent  to  show  the  lawful  purpose  of  the  aooused  in  going  to 
the  place  of  the  tragedy;  but  the  exclusion  of  such  evidence  is  not  rever* 
sible  error,  when  other  evidence  admitted  shows  the  good  faith  of  the 
father  in  his  effort  to  protect  the  daughter,  and  tiiat  she  was  in  constant 
danger  of  bodily  harm  from  her  husband. 

OuoNAL  Law — Mitbdbr — Evidbmob  of  SBur-DBnonn.  —  Where  a  father 
has  knowledge  of  oruel  treatment  inflicted  upon  his  daughter  by  her  bus* 
band,  endangering  her  life,  it  is  his  natural  and  legal  right  to  go  to  the 
resoue  of  his  daughter,  to  prevent  the  infliction  upon  her  person  of  cruel 
and  inhuman  blows;  and  if  in  his  effort  to  do  so  he  kills  the  husband, 
evidence  of  the  threata  of  the  Utter  to  take  the  life  ol  the  aooesed,  ae- 
eompanied  by  an  effort  to  do  sob  such  as  an  attempt  to  draw  a  pistol  at 
the  time,  is  competent  on  the  issue  of  self-defense. 

Cbijcinal  Law  —  What  will  Rbduob  Mitbdxb  to  MAirsLAVOHTBn  —  In- 
aTBUcrrioNa.  —A  father  has  the  right  to  protect  his  daughter  from  the 
personal  violence  of  her  husband,  and  to  go  to  his  pranutss  lor  that  pnr> 
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po«e;  and  if  he  kills  him  in  the  heat  of  indden  pasnoo,  fm  an  eflbii  made 
in  good  faith  to  bo  protect  his  danghter,  it  ii  not  neceaaary  that  a  blow 
ahonld  be  given,  or  a  trespass  committed  on  the  person  of  the  accused, 
to  redaoe  the  crime  from  murder  to  manslaughter.  It  is  reversible  error 
to  fail  to  so  instniet  the  jury,  eveu  if  a  verdict  of  manslaughter  is  ra- 
toraad. 
Cbimihai.  Law*  What  will  Rkduos  Mubdxb  to  MAKSLAtroHTiB — In* 
STBCCTI0N8.  —  On  the  trial  of  a  father  for  the  killing  of  his  daughter's 
husband,  the  jury  should  be  instructed,  when  such  instruction  is  justL 
fied  by  the  ovidence,  that  as  matter  of  law  a  father  has  the  right  to  pro* 
teot  hi*-  danghter  from  great  bodily  harm  against  tiia  vidlenoa  of  her 
husband;  that  if  prior  to  the  day  of  the  tragedy  sha  had  been  beaten  by 
her  husband  so  as  to  endanger  her  life  or  inflict  upon  her  great  bodily 
^jivyf  <^  which  the  accused  had  knowledge,  and  that  the  violence  was 
renewed  on  the  night  of  tragedy,  the  father,  on  receiving  information  of 
tha  fact^  had  a  right  to  arm  himself  and  go  to  the  residence  of  the  hus- 
band to  proteot  his  danghtar  from  hia  violence;  and  that  if  finding  hia 
danghter  and  her  children  expelled  from  their  home  into  the  street  by 
the  husband,  and  anddenly  meeting  him  in  the  heat  of  sudden  passion 
eansad  by  the  violence  to  the  wife,  the  father  shot  him,  not  in  necessary 
aaU-defanas^  and  without  malice^  ha  ia  guilty  of  manslaughter. 


J^.  HagaUf  for  the  appellant 

Franl  Parsons  and  Alpheru  BaJcer^  for  the  appellee. 

Pbyob,  J.  The  appellant,  Pet^  Campbell,  was  indicted  by 
the  grand  jury  of  Jeffer8(»i  County  for  the  murder  of  his  son 
in-law,  Michael  Eady,  the  trial  resulting  in  a  verdict  of  man* 
Blaughter,  with  the  punishment  fixed  at  oonfinement  in  the 
state  prison  for  the  period  of  ten  years.  The  deceased  and 
the  daughter  of  the  accused  had  been  married  about  five 
years,  and  from  the  testimony  in  the  ease  it  was  not  long 
after  the  marriage  before  his  conduct  toward  his  wife  became 
cruel  and  inhuman.  His  blows  upon  her  person  caused  the 
premature  birth  of  a  child.  She  was  driven  from  his  home,  at 
midnight,  with  her  two  infant  children,  or  her  presence  sought 
by  the  police  of  the  city  at  that  hour  upon  a  warrant  issued  at 
the  instance  of  the  husband,  and  the  policeman,  instead  of 
giving  her  shelter  in  the  station-house,  carried  her  to  the 
house  of  her  father.  At  other  times  she  sought  shelter  in  the 
onthousee  near  their  residence,  or  in  the  cabins  of  the  hum- 
blest n^roes  in  the  vicinity,  was  abused  and  beaten  in  publio 
by  the  husband,  and  denounced  as  a  street-walker  and  com* 
mon  prostitute  in  the  presence  and  hearing  of  her  neighbors. 
This  cruel  treatment  of  the  daughter  was  brought  home  to  the 
father,  who  has  been  convicted  in  this  case,  and  he  remon- 
strated time  and  again  with  his  son-in-law  for  this  bruta] 
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conduct,  reflnlting  in  widening  the  breach  between  them,  and 
causing  the  deceased  at  one  time  to  attempt  to  take  the  life  of 
the  accused  by  shooting  him  with  a  pistol,  and  was  prevented 
by  parties  present  from  firing.  On  the  Saturday  night  preced- 
ing the  difficulty  in  which  Bady  lost  his  life,  the  deceased 
had  driven  his  wife  from  her  home  to  her  tBLiher^n^  and  on  the 
next  day  (Sunday)  the  deceased  went  to  the  home  of  the  ac- 
cused, with  pistol  in  hand,  threatening  to  kill  him,  and  was 
prevented  from  executing  his  threat  by  the  wife  of  the  accused 
closing  the  door  and  hiding  her  husband  from  his  sight.  The 
deceased,  from  the  evidence  before  us,  had  an  unnatural  aver- 
sion to  both  his  wife  and  her  father,  and  this  passion,  fed  and 
infiamed  by  the  constant  use  of  intoxicating  drinks,  kept  the 
wife  in  constant  danger  of  his  brutal  assaults,  that  seemed  to 
increase  as  their  married  life  progressed. 

Such  is,  in  substance,  the  history  of  these  domestic  troubles 
and  the  connection  of  the  accused  with  them  up  to  the  81st  of 
May,  about  nine  o'clock  at  night,  when  the  accused  fired  the 
shot  that  ended  his  son-in-law's  lift. 

The  accused  was  told  about  four  o'clock  in  the  evening  of 
that  day  that  the  deceased  was  abusing  his  daughter,  and  at 
eight  o'clock  another  messenger  arrived,  informing  him  of 
what  was  transpiring.  He  lived  about  three  squares  distant 
from  the  reddenoe  of  his  son-in-law,  and  on  receiving  the  last 
information,  seised  his  pistol,  and  hurried  to  the  residence  of 
the  deceased,  and  there  found  his  daughter  and  her  children, 
at  night,  in  the  streets,  driven  from  their  home;  and  on  meet- 
ing his  daughter's  husband,  after  some  words  had  passed,  ao» 
cording  to  the  theory  of  the  commonwealth,  fired  at  the 
deceased  as  he  was  leaving  him,  but  from  the  weight  of  the 
evidence  when  he  was  fronting  him,  the  shot  producing  death. 
The  theory  of  the  defense  is  based  on  the  testimony  of  the 
accused  and  another,  who  state  that  when  they  met,  Bady 
cursed  and  abused  the  appellant,  and  made  a  motion  with  his 
hand  behind  him  as  if  to  draw  a  pistol,  when  the  appellant 
fired;  and  in  this  the  accused  is  corroborated  by  an  eye-wit- 
ness, who  says  he  saw  the  pistol  on  the  deceased  at  the  time. 
Other  persons,  several  in  number,  heard  words  pass  between 
the  accused  and  the  deceased,  but  did  not  understand  what 
was  said,  and  their  statements  conducing  to  show,  also,  that 
the  deceased  was  making  no  demonstration  when  he  was 
shot,  but  in  a  defenseless  condition. 

This  is,  in  substance,  the  testimony  heard  on  the  trial.    The 
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grounds  finr  a  reversal  of  the  judgment  of  conviction  arise  from 
the  instructions  given  by  the  court,  and  in  refusing  to  permit 
evidence  of  the  various  assaults  and  batteries  made  upon  the 
wife  by  the  husband  during  their  married  life,  with  a  view 
of  showing  the  bona  fide$  of  the  father  in  leaving  his  home  on 
the  night  of  the  killing,  with  pistol  in  hand,  and  going  to  the 
rescue  of  his  daughter.  It  seems  to  us,  from  the  uncontra- 
dicted proof  in  the  case,  that  there  was  evidence  sufficient  to 
satisfy  any  reasonable  mind  that  the  apprehension  by  the 
father  of  his  daughter's  danger  alone  prompted  him  to  go  to 
the  home  of  the  deceased  on  the  night  of  the  killing.  Threats 
had  been  made  from  time  to  time  against  the  accused  by  his 
son-in-law,  by  reason  of  his  having  interfered  for  the  protec- 
tion of  his  daughter,  and  the  entire  circumstances  and  acts 
transpiring,  from  which  these  threats  originated,  were  permit- 
ted to  go  to  the  jury,  with  a  view  of  sustaining  the  plea  of  self- 
defense  by  the  accused,  and  his  purpose  in  leaving  his  home 
on  the  evening  of  the  kiUing.  The  details  of  the  treatment  of 
the  daughter  by  her  husband,  as  stated  by  these  witnesses, 
placed  before  the  jury  the  real  facts  of  the  case,  and  left  no 
room  to  question  the  good  faith  of  the  father  in  the  effort  to 
protect  his  daughter.  Other  acts  of  personal  violence  than 
those  admitted  were  excluded,  but  enough  was  admitted 
showing  that  the  wife  was  in  constant  danger  of  bodily  harm; 
and  therefore  this  court  could  not  well  have  reversed  this 
case  for  the  reason  alone  that  this  evidence  was  excluded.  To 
have  permitted  such  an  investigation  would  have  prolonged 
the  trial,  and  shed  no  light  upon  the  issue  between  the  com- 
monwealth and  the  accused. 

At  the  time  of  the  shooting  the  daughter  was  not  in  immi- 
nent peril.  The  trouble  had  just  ended,  and  the  daughter  and 
her  children  on  the  street,  when  the  accused  reached  the 
ground,  and  therefore  there  was  no  reason  for  permitting 
these  threats  against  the  accused,  or  the  assault  and  batteries 
of  the  wife,  to  go  to  the  jury  in  support  of  the  proposition  that 
the  father  shot  his  son-in-law  to  save  the  life  of  his  daughter. 
The  previous  bad  treatment  of  the  wife  would  not  justify  the 
accused  in  taking  Eady's  life,  but  it  would  be  competent,  as 
already  indicated,  to  show  the  lawful  purpose  of  the  accused 
in  going  to  the  place  of  the  tragedy. 

The  threats  of  the  deceased  to  take  the  life  of  the  accused, 
accompanied  by  an  effort  to  do  so,  such  as  the  attempt  to 
draw  his  pistol,  would,  of  course,  be  competent  on  the  issue  of 
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the  defense  of  the  peraon  of  the  aconsed  at  the  time  he  shot. 
The  surrender  of  all  parental  control  in  confiding  to  the  de- 
ceaBed  the  care  and  custody  of  his  daughter  did  not  lessen  the 
love  of  the  father  for  his  child ,  but  seems  to  have  created  new 
ties  of  affection  in  the  birth  of  two  children,  that  made  her  the 
more  the  object  of  his  love,  than  when  she  left  the  parental 
roof;  and  having  a  knowledge  of  such  cruel  treatment  as  not 
only  destroyed  her  happiness,  but  endangered  her  life,  it  was 
bis  natural  and  legal  right  to  go  to  the  rescue^of  his  daughter, 
to  prevent  the  infliction  upon  her  person  of  cruel  and  inhuman 
blows.  Having  the  right  to  go  to  the  premises  of  the  deceased 
for  this  lawful  purpose,  he  had  the  right  to  defend  bis  own  per- 
son, whilst  there,  from  bodily  injury. 

The  objection  to  the  manslaughter  instruction  is,  that  it  only 
follows  the  law  as  in  ordinary  cases  of  homicide,  the  jury  being 
told  that  '*if  the  killing  was  in  a  sudden  afTray,  or  in  sudden 
heat  and  passion,  produced  by  considerable  provocation,  such 
as  a  blow,  an  actual  trespass  to  his  person,  then  the  jury  should 
only  find  the  accused  guilty  of  voluntary  manslaughter,  and 
fix  his  punishment  at  confinement  in  the  state  prison  for  a 
term  not  less  than  two  nor  more  than  twenty  years.*'  It  loses 
sight  of  the  relation  of  these  parties,  and  the  right  of  the  father 
to  protect  bis  child  from  the  personal  violence  of  the  husband 
and  to  go  even  on  his  premises  for  that  purpose;  and  when 
considering  the  instruction  in  regard  to  self-defense,  this  error 
becomes  still  more  apparent. 

In  this  case  there  was  no  blow  or  trespass  to  the  person,  but, 
from  the  testimony  on  the  part  of  the  state,  the  killing  by  the 
father  was  under  the  influence  of  sudden  heat  and  passion,  in 
in  the  effort  made,  in  good  faith,  to  protect  his  daughter  against 
the  assaults  of  her  husband.  It  is  not  necessary  that  a  blow 
should  be  given,  or  a  trespass  committed  on  the  person  of  the 
accused,  in  a  case  like  this,  to  reduce  the  crime  from  murder 
to  manslaughter.  The  true  test  is:  '*  Whether  the  law  deems 
the  provocation  calculated  to  excite  the  passions  beyond  con- 
trol; if  so,  it  reduces  the  offense  from  murder  to  manslaugh- 
ter": Bishop's  Grim.  Law,  711.  It  is  difficult  to  establish 
any  rule  deflning  the  crime  of  manslaughter  that  will  ap- 
ply to  every  state  of  case,  and  hence  the  necessity  of  pla- 
cing before  the  jury,  in  such  a  case  as  we  have  here,  the 
right  of  the  father  to  protect  his  child;  for  if  a  stranger  had 
appeared  upon  the  street,  and  taken  the  life  of  the  deceased, 
not  in  self-defense,  the  crime  could  not  be  reduced  to  man- 
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fllanglitar  ttpon  the  idea  that  he  was  provoked  to  take  the  life 
of  the  deceased  becaase  of  the  etory  of  the  wrongs  perpetrated 
on  the  injared  woman;  nor  could  the  father,  unless  impelled 
by  passion  created  at  the  instant  of  time,  have  the  o£fense  re* 
dnced  to  manslaughter;  but  the  law,  in  its  wisdom,  looking 
to  the  frailty  of  human  nature,  and  the  passions  common  to 
all  men,  where  there  is  a  sufficient  provocation,  will  punish 
for  the  lesser  offense;  but,  as  said  by  Christianoy,  J.,  in 
the  case  of  Malter  ▼.  PtopU,  10  Mich.  212,  81  Am.  Dea  785: 
^  Provocations  will  be  given  without  reference  to  any  previous 
model,  and  the  passions  they  excite  will  not  consult  precedent 

Whether  there  has  been  time  for  the  passions  to  subside, 
and  the  better  judgment  to  prevail,  must  necessarily  depend 
on  the  &ct8  of  the  particular  case.  The  father  had  long  lis- 
tened to  the  details  of  his  daughter's  wrongs;  he  knew  that 
her  life  was  endangered;  that  his  own  life  had  been  threat- 
ened; and,  meeting  her  husband  at  the  moment  when  the 
daughter  and  children  had  been  turned  into  the  street,  with 
angry  words  passing  between  them,  he  fired  the  fatal  shot,  it 
was,  if  in  the  absence  of  malice,  under  great  provocation,  and 
such  as  lessened  the  punishment,  if  there  had  been  an  absence 
of  all  proof  as  to  self-defense.  If  a  heinous  offense  should  be 
committed  on  the  person  of  a  man's  wife  or  his  daughter,  as 
said  in  the  case  referred  to,  the  passion  would  hardly  subside 
as  soon  as  in  the  case  of  a  sudden  quarrel.  All  such  questions 
are  necessarily  under  the  control  of  the  court,  and  to  be  deter- 
mined  when  evidence  is  offered  in  mitigation  of  the  offense. 
Lord  Hale  states  a  case  like  this:  A,  the  son  of  B,  and  C,  the 
son  of  D,  fall  out,  and  fight;  A  is  beaten,  and  runs  home  to  his 
father,  all  bloody;  B  takes  his  staff,  runs  to  the  field,  three 
quarters  of  a  mile  off,  and  strikes  G  that  he  dies.  It  was  held 
not  murder  in  B,  but  sudden  heat  and  passion.  Bast  and 
Blackstone  both  cite  this  case;  and  while  some  of  the  elemen* 
tary  writers  criticise  this  illustration  of  the  rule,  by  saying 
that  the  blow  was  inflicted  by  a  weapon  not  likely  to  produce 
death,  it  still  serves  to  show  the  view  taken  of  the  question  by 
the  earlier  writers  on  criminal  law;  and  whether  that  decision 
turned  upon  the  one  question  or  the  other  is  immaterial  in 
determining  the  question  presented  here. 

In  this  case,  the  jury  returned  a  verdict  of  manslaughter, 
and  it  is  therefore  maintained  that  no  error  existed  by  reason 
of  the  failure  of  the  court  to  instruct  the  jury  as  to  the  right 
of  the  parent  to  protect  the  child.    It  is  impossible  to  say 
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what  effect  a  proper  InBtraction  as  to  manslaughter  would 
have  had  on  the  minds  of  the  jury  as  to  the  duration  of  the 
punishment  for  the  crime  of  which  the  accused  was  found 
guilty.  It  is  manifest  that  under  the  instructions  giren,  the 
appellant  was  either  guilty  of  murder  or  entitled  to  an  acquittal 
on  the  ground  of  self-defense;  and  if  the  question  of  provocsr 
tion,  caused  by  the  beating  of  appellant's  daughters  had  been 
inserted  in  the  instruction^  the  verdict  as  to  the  term  of  pun- 
ishment might,  and  doubtless  would,  have  been  lessened. 
The  jury  should  have  been  told,  as  a  matter  of  law,  that  the 
father  had  the  right  to  protect  the  person  of  his  daughter  from 
great  bodily  harm,  even  against  the  assault  and  battery  of  the 
husband;  and  further,  that  if  they  believed,  from  the  testi- 
mony, the  daughter  of  the  accused,  prior  to  the  day  on  which 
the  deceased  lost  his  life,  had  been  assaulted  and  beaten  by 
her  husband  so  as  to  endanger  her  life,  or  he  had  inflicted 
upon  her  person  great  bodily  injury,  and  that  the  accused  was 
appraised  of  that  fact,  and  if  they  further  believed  that  the 
assadit  and  beating  of  the  wife  was  renewed  cm  the  night  of 
the  31st  of  May,  and  that  he  was  informed  of  that  fact,  the 
accused  had  the  right  to  arm  himself,  and  go  to  the  resi- 
dence of  the  deceased  to  protect  his  daughter  trom  the  per- 
sonal violence  of  the  husband;  and  if,  on  reaching  the  place 
of  trouble,  he  found  his  daughter  and  her  children  expelled 
from  their  home  into  the  street  by  the  deceased,  and  suddenly 
meeting  with  the  deceased,  in  sudden  heat  and  passion  caused 
by  the  beating  and  ill-treatment  of  the  wife  from  the  appear- 
ances then  surrounding  them,  shot  the  deceased  when  not  in 
necessary  self-defense,  and  without  malice,  he  is  guilty  of 
manslaughter. 

In  ordinary  cases  of  homicide,  where  the  party  kills  when 
there  is  no  reasonable  ground  for  belief  on  his  part  of  immedi- 
ate danger  of  great  bodily  harm,  the  offense  is  murder.  Not 
so  when  the  husband  pursues  the  adulterer  and  takes  his  life 
before  there  is  time  for  his  passion  to  subside,  or  the  father 
flying  to  the  relief  of  the  child  whose  life  has  been  endangered 
by  the  repeated  cruelty  of  the  husband.  In  all  suoh  cases 
the  parent  exercises  no  greater  right  than  nature  has  assigned 
to  the  beasts  of  the  fleld,  that  prompts  them  to  fly  to  their  off* 
spring  when  in  danger  of  bodily  harm. 

The  error  in  fiEdling  to  give  such  an  instruotioD  as  the  one 
indicated  becomes  the  more  apparent  when  considering  the 
qualification  annexed  to  the  instruction  in  regard  to  self-de- 
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fense.  That  qoalification  reads,  ^  Unless  by  hii  own  wrong- 
fol  act  he  made  the  harm  or  danger  to  himself  necessary  or 
excusable  on  the  part  of  said  Eady.''  What  wrongfol  act  had 
been  committed  by  the  accused  is  not  developed  by  the  testi- 
mony,  unless  it  consisted  in  hisgoing  to  the  home  of  hisdaughter 
in  order  to  protect  her.  The  jury  may  have  so  considered  it, 
and  treated  this  case  with  no  greater  right  on  the  part  of  the 
father  to  interfere  tor  the  protection  of  the  daughter  than  if  be 
had  been  an  entire  stranger  to  both  the  wife  and  husband. 
This  qualification  should  be  eliminated  from  the  instruction, 
and  while  the  jury,  in  the  exercise  of  a  humane  feeling,  haye 
by  their  yerdiot  lessened  the  rigor  of  the  law  as  expounded  by 
the  court,  nevertheless  the  appellant  was  entitled  to  have  con- 
sidered by  the  jury  his  rights  as  parent  and  the  provocation 
that  prompted  him  in  the  endeavor  to  protect  his  daughter 
from  the  cruel  assaults  of  her  husband* 
The  judgment  ia  therefore  reversed,  and  cause  remanded, 
directions  to  award  the  appellant  a  new  trial|  and  for 
proceedings  consistent  with  this  opinion. 


MuBMi^  What  BamNns  lo  liAVSLAvosnoL  —  As  loivbi*  will  rtdiiM 
miird«r  to  iiHuiiUinghtw,  •$•  Oroom  v.  Aole^  85  Qa.  718^  •■!%  f^  179,  sad 


MvBDBa^IasTBVOiKMn. — II  is  the  dnfj  of  tiie  eonrl  to  iastraei  th* 
furf  apon  tlis  law  applicable  to  every  degree  of  ilie  offenee  indioated  hj  the 
oridenoeb  no  msttor  how  slight  eaoh  evidenoe  may  be:  Blodber  v.  8ta$i,  27 
Xtx.  Appu  le.  Tet^  where  there  la  aboolately  no  evidenoe  tending  to  eetab- 
liah  a  certain  degree  of  mnrder,  no  inetraetioa  need  be  given  with  reepeot  to  iti 
StaUr.  MuHehraik,lBlomm,2dl9;naUU>Ofwmw, State, ante^}^  179.  Where 
a  defendant  was  convicted  of  manalanghter,  npon  a  trial  for  mnrdery  he  can- 
not complain  of  a  failure  of  the  conrt  to  instmot  aa  to  the  definition  of 
manalaoghtert  If  ho  did  not  aak  for  ench  an  inatmction!  Skubtri  t.  State,  66 
Miaa.446. 

MuaoxB— TtaaiAn  am  Svmmai.  ^8ee  Xevy  v.  State,  SSTeac,  App.  908» 
19  Am.  St.  Rep.  886^  and  noto.  Prior  threata  bj  the  deeeaeed  against  de- 
fendant are  not  admiarible  for  defendant,  nnleoa  some  phaae  of  the  other 
eridence  tenda  to  show  a  caee  of  self-defense:  Butitdge  v.  State,  88  Ala.  85; 
Hinmm  v.  Staite,  66  Min.  532i  Threats  made  bj  defendant  against  the  de- 
ooaaed  are  adnussible  to  show  malice  on  the  part  of  the  defendant:  BabeoA 
▼.  Peopk,  13  CoL  516;  QftsoAam  v.  SuOe,  67  Miaa.  835;  19  Am.  St  Rep. 
310,  and  noto;  Pattfcm  v.  State,  88  Ala.  1;  Weetbrook  v.  People,  126  lU.  81; 
notwithstandhig  no  special  connection  la  shown  between  the  threata  and  the 
killing:  JMas  v.  AMs,  88  Ala.  92;  and  althooghsnch  threato  were  made  long 
before  the  homieide:  CWMf  v.  State,  86  Ala.  613;  Peopk  v.  Bfwom,  76  GaL 
573.  Bat  there  ia  no  Isgal  presumption  that  a  killing  la  done  In  pnrsnance 
of  a  threat  previonsly  mads  by  the  aocnsed  ageinst  the  deceaseds  Maker  v. 
Peo^  189  HL  113. 
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HoHTOiDS.  —  OiM  BMy  repel  force  with  florae  whea.  he  hlinaelf, 
wife,  ehildy  or  eerraDt,  ie  forcibly  aitaeked  in  penoA  or  property!  Note  to 
Siank$  t.  OomnumweaUk,  9  Ank  8*.  Bep.  808}  oompAra  Jb^p  T« 
jMott^  16  Sj.  S9;  9  Am.  8i.  B«p.  Ml 


Thomas  v.  iBELAKa 

(88  KUTTDCKT,  6il.] 

9viHiMMBrt§f  OoMOUCMnmBi  ov,  WHIN  Based  vfov  Vaui  BBTWiit** 
Whera  pkintiff  aeti  in  good  ffttth  in  ohteiaiiif  a  Jndgmeaife  npen  the  !•• 
torn  of  a  riioi  itj  indotaed  upon  the  nuamoiu^  that  iiwae  exaoated  en  the 
defendant^  thoagh  in  fact  it  was  not^  the  retnm  ia  oonclneiTe  aa  betwean 
the  plaintiff  and  defendant.  Such  false  retnm,  thoagh  proonred  by  one 
of  the  defendanti^  and  that  defendant  the  hatband  of  the  wronged  da> 
fandaati  will  m*  Jutify  aettiac  aeido  tha  Jadgment  m  i^Mifli  tha 
oflBtphdntiA  TfcarMwdy  ieagpanat  the  wreng^oeta to  laaayer  dai 

fVDGMBraB — CoUsMTMEAL  iMFXAOHumr  ov  Bxnnui. — A  aheriff'a  retnn^ 
thoogh  Idac^  oannot  be  impeaohed  in  a  collateral  proceeding  for  the  pnr> 
of  letting  aaide  or  of  gettmg  rid  of  a  jndgment  antiienid  by 


O.  W.  WiUiam$  and  Son^and  IF.  9.  jRdbtfrte,  for  the  appellanii. 
W.  W.  Iretandj  and  MUUr  and  MarrUon^  for  the  appelleei. 

Behhxct,  J.  In  1880,  upoii  the  petition  of  J.  &  Irel«ii 
and  cross-petition  of  Joel  Marshal  against  the  appellanta,  the 
Hancock  circuit  court  rendered  judgment  enforcing  mortgi^ 
liens  upon  a  tract  of  land  belonging  to  the  appellant  MrsL 
Thomas,  which  was  executed  by  her  and  aiqpellant  J.  GL 
Thomas  to  the  appellees,  J.  B.  Ireland  and  Joel  MarshaL 
The  return  of  the  sheriff  of  Hancock  County  showed  that 
summons  was  served  upon  both  of  the  appellants  in  each 
ease.  The  judgment  was  rendered  by  default,  and  the  land 
was  sold  to  satisfy  the  judgment,  and  purchased  by  Joel  Mar- 
shaL 

In  1886  the  appellants  instituted  this  action  in  equity  against 
the  appellee  J.  B.  Ireland  and  the  representatives  of  Joel  Mar- 
shal, he  having  died,  to  set  aside  said  judgment,  upon  the  ground 
that  sommoDS  was  not  served  upon  the  appellant  Mrs.  Thomas 
to  answer  either  the  petition  or  cross-petition;  that  the  return 
of  the  sheriff,  showing  that  the  summons  on  both  petitions  had 
been  executed  on  her,  which  was  false,  was  brought  about  by 
the  appellant  J.  0.  Thomas,  who  induced  the  sheriff  not  to 
serve  the  summons  upon  Mrs.  Thomas,  but  to  indorse  the 
same  executed  upon  her,  in  order  to  conceal  from  her  the  fact 
that  her  land  was  in  danger  of  being  sold  to  satisfy  the  mort- 
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gage  debtSy  which  were  his  and  not  hers,  which  conduct,  it 
is  alleged,  was  a  frand  upon  her.  It  is  not  alleged  that  the 
appellees  J.  B.  Ireland  and  Joel  Marshal,  or  either  of  them, 
were  participants  in  this  wrong-doing,  or  had  any  knowledge 
of  it  whatever.  -r-w.  .-         _   ^ 

It  is  well  setUed  by  this  court  that  where  the  plaintiff  acts 
in  good  faith  in  obtaining  a  judgment  upon  the  return  of  the 
sheriff,  indorsed  upon  the  summons,  that  it  was  executed  oa 
the  defendant,  though  in  fact  it  was  not,  the  return  is  conoliH 
sive  as  between  the  plaintiff  and  defendant  The  stability  of 
judgments  requires  this  rule;  otherwise  judgments  settling 
the  rights  of  parties  and  giving  remedies  far  the  enCoroement 
of  these  rights  ooald  never  be  regarded  aa  permanent,  bat 
would  be  liable  to  be  set  aside,  and  the  rights  settled  thereby 
be  reopened,  when  the  facts,  not  only  appertaining  to  the  ser- 
vice of  the  summons,  but  the  merits  of  the  controversy,  had 
been  forgotten  or  rendered  unavailing  by  reason  of  the  death 
of  the  parties  or  witnesses. 

Of  course,  if  the  plaintiff  induces  the  sheriff  to  make  a 
return  that  he  had  served  the  summons,  when  he  had  not, 
whereby  the  plaintiff  is  enabled  to  obtain  judgment  against 
the  defendant,  the  chancellor  would  not  hesitate  to  set  the 
judgment  aside,  npon  the  ground  that  it  was  fraudulently  ob- 
tained; also,  if  he  knew  the  sheriff  had  made  a  false  return, 
and  took  judgment  against  the  defendant  notwithstanding, 
he  would  be  regarded  as  an  aider  and  abettor  of  the  fraud, 
and  the  chancellor  would  set  the  judgment  aside.  But  as 
long  as  the  plaintiff  is  an  innocent  party,  no  false  return  of 
the  sheriff^  though  procured  by  one  of  the  defendants,  and 
that  defendant  the  husband  of  the  wronged  defendant^  will 
justify  setting  aside  the  judgment  as  against  the  plaintiff 
His  protection  lies  in  the  fact  that  he  is  an  innocent  party. 

When  the  plaintiff  is  an  innocent  party,  the  sheriff  and  his 
coadjutor,  if  he  has  one,  are  the  wrong-doers,  and  the  wronged 
party  may  have  an  action  against  them,  or  either,  for  dam- 
ages commensurate  to  the  injury  he  has  sustained  growing  out 
of  the  wrongful  act. 

Also»  as  the  sheriff  is  the  wrong-doer,  and  not  a  party  to  the 
Judgment,  the  proceeding  to  impeach  his  return  is  collateral^ 
and  it  is  well  settled  that  his  retam  cannot  be  impeached  in 
a  collateral  proceeding  for  the  purpose  of  setting  aside  or  of 
getting  rid  of  a  judgment  authorized  by  such  a  return:  Tay- 
lor V.  Lewis,  2  J.  J.  Marsh.  400;  19  Am.  Dec  186;  Smith  v. 
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Hambael^  8  A.  EL  Marsh.  892;  Sergeant  T.  Qearge^  6  litk 
199. 
The  judgment  is  affirmed. 

SHSBirr'a  Rcturh  hot  Ooli.atbrallt  Absazlaka. — Ths  iriiiomMliiel 
«f  a  sheriff  in  falaely  ratuming  prooeas  whioh  h«  never  aerred  ie  not  of  iteelf 
•officient  ground  for  Mtting  aside  a  judgment  fonnded  upon  suoh  lalae  retomi 
Fowler  t.  Lee,  10  Gill  k  J.  368;  92  Am.  Deo.  172;  and  note.  A  sheriff's  re* 
torn  IS  ooDolusiTe  between  the  parties  interested  and  their  priries:  Siudebaier 
▼.  Jokneon,  41  Kan.  326;  13  Am.  St.  Rep.  287,  and  note.  Bat  a  sheriff's 
retnm  may  be  impeaohed  when  the  matters  stated  therein  are  noi  presump- 
tiToly  within  his  personal  knowledge:  Oreai  Wml  Mm.  Oo,  ▼.  Woodmas,  12 
Col.  46;  13  Am.  St  Rep.  204;  or  where  the  serriee  was  proonred  by  frandn* 
lent  and  nnlawfnl  means:  Chubbuek  ▼•  Clevdtmd,  87  Minn.  466;  6  Am.  St 
Bep.  864»  and  note.  In  8kUe  Im.  Ox  t.  Walerkimet  78  lowa^  674^  it  Is  de- 
eided  that  where  a  notice  has  been  senred  upon  an  agent  of  the  defendant, 
there  being  no  stetatory  warrant  for  senrioe  upon  snob  sgent^  no  jorisdiotion 
is  aoqnized  etw  defendant^  and  a  jadgment  rendered  npon  MMh  ssfiius  is 
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LmL— ADmnsBMBnT  Chaboino  Falsbhooa.— A  written  or  printed 
poblioation  whioh  tends  te  degrade  or  disgrace  the  person  about  whom 
it  is  written  or  printed,  or  whioh  tends  to  render  him  odions,  ridionloos, 
or  contemptible  in  the  estimation  of  his  friends  or  aoqnaintanees  or  the 
paUie^  is,  per  ee^  actionable  as  libelons.  Aooordingly,  the  pablioation  of 
a  card  in  a  newspaper,  charging  a  person  with  having  uttered  a  fslsehood, 
is  libelous  per  ee, 

hOMU  —  MaUCB  IV  LiBSL  CON8I8T8  IK  iNTBNTIOlf  ALLY  PVBLISHnfO,  with- 
out Justifiable  cause,  any  written  or  printed  matter  whioh  is  injurious  te 
the  ohsracter  of  another;  and  everything  written  and  published  of  another 
that  is  injurious  to  his  character  mosk^  Cor  the  purposes  of  the  action,  be 
taken  to  be  false,  until  it  is  shown  by  plea  and  proof  to  be  true;  and 
the  presumption  of  malice  remains  through  the  entire  case  until  it  is  met 
by  plea  and  proof  of  a  contraiy  motiTC^  or  that  the  publication  was  jus* 
tifiable. 

Ldbl.  — ^GmATAiinr  of  Ldbl  Comagm  or  m  Publioatioii.  Accordingly, 
the  fact  that  a  libelous  card  or  advertisement  was  written  by  a  person 
other  than  the  publisher  will  not  exonerate  the  latter  from  liability. 

LiBBL  — Fbbbdom  of  Pbbss. — The  constitutional  guaranty  of  "the  free- 
dom of  the  press  "  is  simply  intended  to  eecnre  to  the  conductors  of  the 
press  the  same  righto  and  immunities^  and  sudh  only,  m  are  enjoyed  by 
the  public  at  large,  in  relation  to  criticising  the  note  of  public  officers  and 
private  individuals. 

Ldbl— Bbfamatort  ABtBBTiBBVBNT.  ^  An  adtertisemont  proclaiming  the- 
delJMnation  of  a  person's  diaraoter,  and  averred  to  have  been  published 
witlMNit  malice,  as  a  matter  of  news,  is  not  the  snbjeot  of  a  lawful  adver- 
tisement unless  it  is  proved  to  be  true,  and  in  the  ahosttoe  el  MMh 
the  publisher  must  answer  in  damages. 
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/.  J.  Landram,  for  the  appellant 

Evan  E,  Settle^  and  Lindsay  and  BotU^  for  the  appellees. 

Bennett,  J.  The  appellant's  petition  and  amended  petition 
charge  the  appellees,  as  the  owners  and  publishers  of  a  news* 
paper  known  as  the  Owenton  News,  in  Owen  County,  Ken- 
tucky, with  haying  maliciously  procured  and  published,  for 
the  purpose  of  defaming,  degrading,  and  holding  up  to  con- 
tempt and  ridicule  the  appellant,  a  writing  which  was  fialse, 
and  known  by  them  to  be  false,  as  follows:  — 

''  Whereas  0.  V.  Riley  did  make  representations  to  me  that 
it  would  be  impossible  for  my  sister,  Bettie  Threlkeld,  to  secure 
the  position  of  teacher  of  the  school  in  the  Cedar  Hill  district, 
when,  at  the  yery  time  that  he  made  this  assertion,  a  bona  fide 
contract  with  the  trustees  of  said  school  had  been  made,  in 
which  she  waa  positiyely  engaged  to  teach  said  school;  and 
whereas  the  disappointment  occasioned  by  this  misrepresenta- 
tion of  his  caused  my  sister's  mind  to  be  sorely  troubled  during 
her  late  illness,  causing  her  to  despair,  and  assisting  the  ray- 
ages  of  disease  to  undermine  her  constitution,  and  further  con- 
sidering the  fact  that  his  sister  had  applied  for  the  same  school, 
—  I  regard  this  conduct  in  him  as  uncalled  for,  ungentlemanly, 
and  detestable  as  his  statement  was  fallacious. 

[Signed]  **A.  B.  Thbelkbld,  M.  D." 

The  lower  court  sustained  demurrer  to  the  petition  and 
amended  petition,  setting  up  the  foregoing  matters.  From 
tUs  ruling  the  appellant  has  appealed. 

The  sole  question  to  be  determined  is,  Are  the  mattera 
charged  in  the  petition  and  amended  petition  libelous? 

There  is  a  material  difference  between  slander  and  libeL 
Many  things  are  actionable  when  written  or  printed  and  pub- 
lished that  are  not  actionable  if  spoken,  as  the  following  cases 
show:  — 

In  Clement  y.  Chivie^  9  Bam.  A  C.  172,  it  is  said:  ''There  is 
a  marked  distinction  in  the  books  between  oral  and  written 
slander.  The  latter  is  premeditated,  and  shows  design;  it  is 
more  permanent,  and  calculated  to  do  a  much  greater  injury, 
Chan  slander  merely  spoken.'' 

In  McClwrg  y.  Boee,  5  Binn.  S18,  it  is  said:  ''Words  aro 
often  spoken  in  heat,  in  hasta,  and  with  yery  little  reflection 
ar  ill  intention,  and  frequently  forgotten  or  repented  cf  as  soon 
as  spoken.  But  writing  requires  deliberation,  and  is  therefors 
snore  injurious  to  the  character  attacked.    We  aic  apt  to  sup- 
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pose  that  before  a  man  redaoes  an  accusation  to  writing  he 
has  satisfied  himself  of  the  truth  of  it,  and  if  he  has  not 
satisfied  himself,  his  conduct  is  certainly  very  reprehensible. 
Besides,  the  scandal  is  more  permanent  and  widely  diffused. 
Bo  that  whether  we  consider  the  injury  itself,  or  the  mind  of 
the  person  by  whom  the  injury  is  committed,  a  libel  is  entitled 
to  less  allowance  than  a  slander  by  words.'' 

In  Stow  y.  ConverUf  8  Conn.  825,  842,  8  Am.  Dec.  189,  it  is 
said:  "It  is  because  the  imputations  are  written,  and  may 
circulate  extensively,  and  never  be  forgotten,  that  the  law  re- 
specting  libel  is  so  different  as  it  is  from  the  rules  relative  to 
verbal  slander.'' 

In  view  of  the  fact  that  newspapers,  as  the  chroniclers  of 
current  events,  public  measures,  and  the  acts  of  public  men, 
are  circulated  everywhere,  and  read  by  all  classes  as  seekers 
of  such  information,  and  which  the  publishers  and  editors  en- 
deavor  to  impress  upon  such  readers  are  true,  and  which  are 
false,  but  seldom  rejected  as  absolutely  false,  but  generally 
received  as  probably  true,  or  as  containing  at  least  some  truth; 
and  as  these  papers  are  preserved  for  years  and  years,  and 
whose  attacks  upon  personal  character  may  be  reproduced  at 
any  time  to  wreck  honorable  old  age,  or  be  thrown  in  the 
teeth  of  his  descendants  in  order  to  gratify  personal  spite  or 
to  subserve  partisan  ends,  —  the  reason  for  the  distinction 
between  libel  and  slander,  in  reference  to  newspapers,  is  inten- 
sified. 

The  following  cases  illustrate  the  rule  for  libel  as  distin- 
goished  from  the  rule  for  slanderous  words  spoken:  — 

Cooper  V.  Tilneyy  8  Salk.  225:  "  Scandalous  matter  is  not 
Becessary  to  make  a  libel;  it  is  enough  if  the  defendant  induce 
an  ill  opinion  of  the  plaintifif,  or  make  him  oontemptible  and 
ridiculous." 

ViOerB  v.  Mousley,  2  Wils.  408:  To  publish  a  ^  writing  of 
another  which  tends  to  hinder  mankind  flxNn  associating  or 
iMving  intercourse  with  him  "  is  libelouB. 

Woodard  ▼.  Darning,  2  Man.  A  R.  74:  ^That  which  tends 
la  disgraoe,"  if  written  and  published,  is  a  libeL 

Forbe$  v.  King,  1  Dowl.,  N.  S.,  672:  *"  Undoubtedly,  to  write 
if  m  man  what  will  degrade  him  in  society  is  actionable*'' 

Asrmtef  ▼.  Coupland,  6  Mees.  ft  W.  105:  ''A  publication  in 
vritiBg,  withoQt  lawfol  excuse,  whieh  ia  oaloulaled  to  injure 
Hnb  reputation  of  another,  by  exposing  him  to  hatredi  oon* 
Impt,  or  ridioule,  is  libelooB.** 
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DexUr  ▼•  fffMT,  4  Mason,  115  (Judge  iStorj):  ^  Any  pnblica- 
tion,  the  tendency  of  which  is  to  degrade  or  injure  another 
person,  or  bring  him  into  hatred,  ridicule,  or  contempt,  is 
libelous." 

Nunn  ▼•  Winters^  2  Humph.  513:  ^  Any  writing  or  printing 
tending  to  injure  the  character  of  an  individual,  or  diminish 
his  reputation,  is  a  libel.'' 

Colby  T.  BeynoldB,  6  Vt  489;  27  Am.  Deo.  574:  "*  Any  writ- 
ten  publication  concerning  another  that  tends  to  render  his 
situation  in  society  uncomfortable  and  irksome,  or  tends  to 
impair  his  standing  in  society  as  a  man  of  rectitude  and  prin- 
ciple, or  unfit  for  the  society  and  intercourse  of  honorable  and 
honest  men,  is  libelous.'' 

Bice  Y.  Simmom,  2  Harr.  (Del.)  417;  81  Am.  Dec.  766:  ""  A 
published  writing  which  tends  to  disgrace  a  man  or  lower  him 
In  or  exclude  him  from  society  is  actionable." 

In  accordance  with  these  cases  is  the  case,  decided  by  this 
eourti  of  MeOee  t.  WiUon^  Litt  SeL  Cas.  187,  which  declares: 
^  It  does  not  follow  that  the  libel  is  not  actionable  because 
words  of  a  similar  import,  when  spoken,  are  not  so;  for  the 
mle  with  respect  to  written  slander  is  different  from  that 
which  preyails  when  it  is  only  verbal.  Words,  to  be  action, 
able  p&r  m^  when  spoken  of  a  person  not  in  any  office,  trade, 
or  profession,  must  imply  the  imputation  of  an  offense  which 
would  subject  him  to  punishment;  but  words  when  written, 
if  they  tend  to  degrade  or  disgrace,  or  to  render  odious  or 
ridiculous,  the  person  of  whom  they  are  written,  will  be  libel- 
ous, and  consequently  actionable." 

So  it  may  be  regarded  as  thoroughly  settled  that  if  the 
written  or  printed  publication  tends  to  degrade  the  person 
about  whom  it  is  written  or  printed, —  that  is,  if  it  tends  to 
reduce  his  character  or  reputation  in  the  estimation  of  his 
friends  or  acquaintances  or  the  public  from  a  higher  to  a 
lower  grade,  or  if  it  tends  to  disgrace  him, —  that  is,  if  it  tends 
to  deprive  him  of  the  fovor  and  esteem  of  his  friends  or 
acquaintances  or  the  public,  or  tends  to  render  him  odious, 
lidiculouB,  or  contemptible  in  the  estimation  of  his  friends 
er  aeqaaintanoes  or  the  public,-*- it  is,  per  $e^  actionable  libeL 

Accordingly,  to  pnUish  any  writing  or  printing  of  a  person, 
ihat  lie  is  gidlty  of  frilsehood,  is  Ubelons:  Cooper  ▼•  BUme^  24 
Wend.  484-441.  Also,  this  court  held^  in  the  case  of  ShdUm 
r.  Namee^  7  B.  Mon.  129,  that  the  following  language,  written 
in  a  ohoroh  book:  ^A  report  raised  and  circulated  by 
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Shelton  against  brother  Nance,  stating  that  he  (Nance)  made 
him  (Shelton)  pay  a  note  twice,  and  proved  by  said  Sbelton 
to  be  false,"  —  was  libelous.  In  this  case,  as  well  as  iu  the 
Cooper  case,  8upra^  the  only  charge  against  the  party  was  that 
of  having  written  a  falsehood  in  reference  to  another,  which 
was  held,  if  untrue,  to  be  libelous. 

Truth  is  not  only  enjoined  by  the  divine  law,  but  the  amity, 
happiness,  and  welfare  of  society  are  hinged  upon  it;  and  no 
man  can  or  ought  to  enjoy  a  reputation  as  that  of  an  honest 
and  honorable  man  unless  he  speaks  the  truth  on  all  occa- 
sions. Falsehood  is  degrading;  it  ought  to  degrade  the  man 
that  tells  it,  and  leave  him  a  mere  hulk,  stranded  on  the  out- 
skirts of  society;  and  to  charge  him  with  it  certainly  tends  to 
degrade  him. 

In  this  case  the  substance  of  the  card  is,  that  the  appellant, 
for  the  purpose  of  aiding  his  sister  to  procure  the  situation  of 
teacher  in  the  Cedar  Hill  district  school, — Miss  BetUe  Threl* 
keld  being  an  applicant  for  the  same  position,—  uttered  a 
falsehood  in  the  interest  of  his  sister,  which  card,  according: 
to  the  principles  just  discussed,  is  clearly  libelous  per  ««. 

It  is  charged  that  this  card  was  maliciously  published, 
etc.  Malice,  in  a  case  of  this  kind,  consists  in  intentionally 
publishing,  without  justifiable  cause,  any  written  or  printed 
matter  which  is  injurious  to  the  character  of  another;  and 
everything  written  and  published  of  another  that  is  injurious 
to  his  character  must,  for  the  purposes  of  the  action,  be  taken 
to  be  false,  until  it  is  shown  by  plea  and  proof  to  be  true;  and 
the  presumption  of  malice  remains  through  the  entire  case, 
until  it  is  met  by  plea  and  proof  of  a  contrary  motive,  or  tliat 
the  publication  was  justifiable. 

The  fact  that  the  card  was  written  by  a  person  other  than 
the  appellees  does  not  exonerate  them  from  liability,  for  it 
is  the  publication  that  is  the  gravamen  of  the  action.  Nor  can 
the  appellees  shelter,  in  a  case  like  this,  behind  the  "freedom 
of  the  press."  By  the  provisions  of  the  United  States  and 
state  constitutions  guaranteeing  the  "freedom  of  the  press,"  it 
was  simply  intended  to  secure  to  the  conductors  of  the  press 
the  same  rights  and  immunities  that  ate  enjoyed  by  the  pub- 
lic at  large.  The  cilieea  has  the  right  to  speak  the  truth  in 
reference  to  the  acts  of  government,  public  oflSciala,  or  indi- 
viduals. The  press  is  guaranteed  the  same  right,  but  no 
greater  right.  The  citizen  has  the  right  to  criticise  the  aoto 
of  government,  provided  it  is  with  the  good  motivo  of  ooneol 
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ing  what  he  believes  to  be  ezieting  evila  or  defects,  and  of 
bringing  about  a  more  efficient  or  honest  administration  of 
government.  For  like  purpose  and  with  like  motive  he  may 
criticise  the  acts  of  public  officials;  and  for  the  honest  purpose 
of  better  subserving  the  public  interest  he  may  criticise  the 
fitness  and  qualifications  of  candidates  for  office,  not  only  in 
respect  to  their  ability,  fidelity,  and  experience,  but  in  respect 
to  their  honesty  and  personal  habits.  The  press  has  pre- 
cisely the  same  rights,  but  no  more.  An  individual  may,  in 
what  he  honestly  believes  to  be  in  the  interest  of  good  morals 
and  good  order,  and  the  suppression  of  immorality  and  dis- 
order, criticise  the  acts  of  other  individuals.  So  may  the 
press.  But  in  no  case  has  the  citizen  the  right  to  injure  the 
rights  of  others,  among  the  most  sacred  of  which  is  the  right 
to  good  name  and  fame;  their  rights  are  as  absolute  as  his, 
and  neither  can  injure  the  rights  of  the  other.  This  negation 
extends  to  the  denial  of  the  citizen's  right  to  speak,  write,  or 
print  that  which  tends  to  injure  the  character  or  reputation  of 
another,  unless  it  is  in  fact  true.  The  press  is  under  the  same 
restraints.  As  said,  the  gravamen  of  libel  consists  in  its  pub- 
lication. If  it  be  said  the  conductors  of  newspapers  may  pub- 
lish as  an  advertisement  what  has  been  written  by  others, 
the  answer  is,  that  the  conductors  of  the  paper  are  presumed 
to  know  that  the  writing  is  an  attack  upon  the  character  and 
reputation  of  another,  which  no  one  has  the  right  to  make  un- 
less the  truth  of  the  charge  actually  exists,  and  its  publication 
in  the  newspaper  not  only  gives  the  charge  a  more  extended 
circulation,  but  gives  it  a  permanent  lodgment  in  the  memory 
of  the  living,  and  it  may  be  reproduced  when  all  else  concern- 
ing the  person  has  been  forgotten.  Continuing  the  parallel, 
if  the  citizen,  for  wages,  should  proclaim  and  read  a  libelous 
writing  from  the  street-comers,  would  the  fact  that  he  merely 
did  it  as  a  matter  of  business  protect  him?  The  answer  is, 
No;  for  the  reason  that  the  good  name  of  a  citizen  is  too  sacred 
to  be  let  out  on  contract  Bo  the  answer  to  the  conductors  of 
the  paper  is,  that  the  advertisement  proclaimed  the  defama- 
tion of  a  person's  character,  which,  unless  true,  is  not  a  sub- 
ject of  lawful  advertisement;  consequently  they  must  answer 
in  damages.  Also,  in  reference  to  publishing  such  writing 
widiout  malice,  as  a  matter  of  news,  for  the  same  reasons  the 
answer  comes  back  that  it  is  not  lawful  to  bruit,  thither  and 
yon,  defamation  of  a  person's  character  merely  to  gratify 
a  morbid  appetite  for  such  scandal;  that  nothing  short  of  the 
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tnitb  of  the  matter  pafalished  will  be  heard  in  juBtification  of 
the  unwarranted  liberties  thoi  taken  with  a  person's  good 
name. 

But  it  is  said  that  it  wonld  be  a  harsh  rule  to  reqpiire  oon- 
ductors  of  newspapers  to  be  responsible  for  the  truth  of  the 
information  that  they  furnish  the  publia  The  answer  is,  that 
the  press  must  not  be  the  vehicle  of  attacks  upon  the  charao- 
ter  and  reputation  of  a  person,  unless  the  attack  is  known  to 
be  true;  if  it  is  not  kno?m  to  be  true,  do  not  publish  it;  the 
publication  can  seldom,  if  eyer,  do  good,  and  the  indulgence 
in  publications  of  the  sort,  not  strictly  true,  would  soon  do* 
prave  the  moral  taste  of  society,  and  render  it  miserable. 

The  judgment  sustaining  the  demurrer  to  the  petition  and 
amended  petiticm  is  reyersed,  and  the  case  is  remanded,  with 
directions  to  oyerrule  the  same,  and  for  further  proceedings 
consistent  with  this  opinion. 


LiBXL.  — Ab  to  what  pabHeationi  mn  Vh^iknM  p§r  m,  mt  8la9»  ▼•  Awljr»44 
Kan.  436;  anU^  p.  29S^  and  note.  ^ 

LiBKL — Malkol — For  the  definition  of  maliooMftpplioablotoaotionsfQr 
■lander  or  libol,  ooe  note  to  SiaU  t.  Brady,  cmtfl^'p.  896b 

LzBKL — Mauol— Ezprev  malioo  b  presumed,  and  need  not  be  prored. 
when  the  words  published  are  libelous  per  m;  SiaU  ▼.  Brady,  44  Kan.  486} 
mUe,  p.  296,  and  note. 

Nbwbpapxb  Libkl  n  DisouflBXD  at  Lbitoth  fai  aa  extended  note  to  Jfo* 
AVUUr  T.  DtlrcU  Frf  Pftm  Co,,  16  Am.  8t  Bep.  SSS-SSS. 

Libkl — Fbicbdom  ov  ram  Fsmbb,  —  For  the  meaning  of  the  phraee  **!&». 
erty  of  the  prem,"  eee  MeAWUer  ▼.  Detroit  Fru  Pru$  Co.,  76  Mieh.  838;  IS 
Am.  Stb  Bep.  818^  and  note  848,  844;  eompace  Park  T.  XAelroir  Jim  Fnm  0>.. 
72  Hioh.  660;  16  Am.  8t  Bep.  644. 
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TMXJomm  orOmpoKA^XKni.«--*Noexemplimiof  apartiealttocrpoffationfrs^ 
tesalion  «mi  b«  in^IM  <roai  tlM  men  &ot  ol  th*  pajmont  of  a  boani 
by  it  for  its  franchise. 

Caxaiion  of  Gobpo&ation  ^  EzBMFnov. — Ko  raOroad  or  other  oorporation 
een  daim  esmmptum  from  taxation  or  from  a  Uoenie^  eimply  beeanee  it 
bae  paid  a  bonot  lor  Hi  eharter  or  f raachiee^  m  tiw  afaaanoe  of  a  etipuU- 
tion  on  the  part  of  tbe  etata  or  other  taad&g  power  tbat  meh  bonna  wae 
reoeiTed  in  Uea  of  any  farther  or  fatnre  taxation. 

Framk  N.  B^dUr^  for  the  appellant 

W.  B.  SommerviUe^  <U9i$tant  eUy  attorney^  for  the  appellee. 

PocHX,  J.  The  defendant  corporation  appeals  from  a  judg- 
ment enforcing  the  claim  of  the  city  of  New  Orleans  for  a 
license  of  $250  for  the  privilege  of  conducting  the  business  of 
operating  and  running  a  street-railroad  for  the  transportation 
t){  passengers  within  the  limits  of  the  city  for  the  year  1888. 

Its  grounds  of  resistance  are:  1,  The  unconstitutionality  of 
act  101  of  1886,  under  which  the  dty  predicates  its  right  to 
enforce  the  license  under  discussion,  on  the  ground  that  the 
statute  does  not  rate  or  grade  licenses,  in  oompliance  with  the 
provisions  of  article  206  of  the  constituticm;  2.  That  by  the 
terms  of  its  contract  with  the  city  of  New  Orleans,  the  com- 
pany had  acquired  its  right  to  operate  its  road  for  and  in  con- 
sideration of  the  sum  of  ten  thousand  dollars,  payable  in  five 
equal  annual  installments,  and  that  thereby  the  city  had  ex- 
hausted its  power  to  lay  any  further  tax  on  the  defendant's 
franchise. 
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The  identical  defenses  were  set  up  in  the  case  of  New  Or- 
Uans  T.  New  Orleans  City  etc.  R.  R,  Co.y  decided  adversely  to 
the  defendant  by  this  court  last  year,  and  reported  in  40  La. 
Ann.  587. 

On  the  present  appeal,  the  defendant  does  not  press  the 
first  point  of  its  defense,  as  hereinaboye  stated.  But  its  coun- 
sel solicits  a  reconsideration  of  our  views  on  the, second  point 
of  the  controversy,  and  suggests  that  our  conclusions  on  the 
question  are  antagonized  by  several  decisions  of  the  highest 
authority  and  respectabilityi  which  he  submits  for  our  c6nsid- 
eration. 

We  have  carefully  examined  those  decisions,  and  we  find  in 
them  no  utterance  or  principle  announced  at  variance  with 
our  reasoning  in  the  case  assailed  as  erroneous,  but  a  great 
deal  to  establish  and  to  confirm  the  correctness  of  our  conclu- 
sions, to  which  we  shall  adhere.  We  shall  now  refer  to  the 
cases  relied  on. 

The  case  of  Gordon  v.  Appeal  Tax  Oaurtf  8  How.  188,  pre- 
sented the  attempt  of  the  state  of  Maryland  to  levy  a  tax  on 
the  stockholders  of  a  bank  for  their  stock,  in  the  face  of  a  pre- 
vious act  of  the  legislature,  which  had  accepted  a  bonus  from 
the  bank  in  lieu  of  taxation,  and  the  supreme  court  of  the 
United  States  held  the  state  to  its  contract. 

The  eyUabm  reads:  *^  Where  the  legislature  of  a  state  ac- 
cepted from  banking  corporations  a  bonus  as  a  consideration 
for  the  franchise  granted,  and  pledged  the  faith  of  the  state 
*  not  to  impose  any  further  tax  or  burden  upon  them  during 
the  continuance  of  their  charters  under  this  act' :  held,  that 
the  tax  upon  the  stockholders,  by  reason  of  their  stock,  was  a 
violation  of  the  contract,  and  the  tax  was  illegal." 

The  following  extract  from  the  eyUabue  of  the  decision  in 
State  Bank  v.  Knoop^  16  How.  876,  is  sufficient  to  show  that 
the  case  has  no  bearing  on  our  present  discussion:  '*The  legis- 
lature of  a  state,  if  not  restrained  by  its  constitution,  may 
make  a  valid  and  binding  contract  with  a  banking  corpora- 
tion, in  its  charter,  that  no  more  than  a  specified  amount  of 
taxes  shall  be  levied  on  its  property  during  a  terra  of  ten 
years;  and  a  succeeding  legislature  has  no  power  to  pass  a 
law  impairing  the  obligation  of  such  a  contract.'' 

The  issue  decided  in  the  case  of  Jefferson  Branch  Bank  v. 
Skelly^  1  Black,  U.  S.  436,  is  sufficiently  stated  in  the  follow- 
ing extract  from  the  head-notes  of  the  decision:  *^The  charter 
of  a  bank  is  a  frnnchige,  which  is  not  taxable  as  such,  if  a 
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price  has  been  paid  for  it^  which  the  legislatore  haa  accepted 
with  a  declaration  that  UU  to  be  in  lieu  of  all  other  taxfUUm/* 

The  Italice  are  ourB,  and  the  words  thus  emphasised  actn* 
ally  demonstrate  the  striking  difference  between  that  and  our 
case. 

In  the  case  of  New  York  etc  R.  B.  Co.  ▼.  Sahin^  96  Pa.  St 
S42|  the  supreme  court  of  Pennsylvania  recognized  in  Tery  clear 
language  the  legal  difference  between  a  bonus  and  a  tax,  which 
underlies  our  decision  now  under  discussion,  when  it  said: 
''It  sometimes  happens  that  a  bonus  is  demanded  and  re- 
ceived from  a  bank  or  other  corporation  at  the  granting  of  its 
charter,  and  afterward  all  that  class  of  corporations  are  ex- 
pressly subjected  to  another  rate  of  taxation.  No  exemption 
of  a  partioidar  institution  is  to  be  implied  from  the  payment 
of  the  bonus,  for  that  would  be  to  set  up  judicial  implications 
against  an  express  exercise  of  the  taxing  power.'' 

In  our  case  we  are  called  on  to  set  up  a  judicial  implication 
of  an  exemption  from  a  license  for  which  there  Is  not  the 
slightest  stipulation  in  the  contract  by  which  the  company 
acquired  a  renewal  of  its  expired  franchise,  simply  for  the 
reason  that  the  contract  stipulated  the  payment  of  a  bonus  for 
a  valuable  franchise  for  a  term  of  twenty-five  years. 

It  is  a  principle  dearly  deducible  from  the  very  decisions 
quoted  by  defendant's  counsel,  that  no  corporation  can  claim 
immunity  from  taxation  or  from  a  license  because  it  paid  a 
consideration  fior  its  charter  or  franchise,  in  the  absence  of  a 
stipulation  cm  the  part  of  the  state,  or  other  tas^ug  power, 
that  the  bonus  was  received  in  lieu  of  any  further  or  future 
taxation.  We  therefore  conclude  that  our  former  decision 
must  remain  untouched,  and  that  this  case  was  correctly  de- 
dded  below. 

Judgment^afflrmed. 

Oonpmunomi — TAXAnos— Bxncmov.  —  A  Smw  it  the  prle»  said  for 
a  franehisa^  or  powor  of  doing  InisinaM  m  a  oorporationy  and  m»^  tM  mea«- 
vrod  Vj  tiw  tax  on  the  oapital  atook,  or  bj  a  apaoifio  anm  aiipalaUdi  bat  nn- 
laaa  otfaarwiaa  itipiilaied  in  tha  dharter,  the  payment  of  a  bonm  na  mora 
OKampta  Vram  .taxation  otiier  property  of  tha  oorporaftion  than  it  doea  the 
diridanda  in  the  handa  of  the  atookholden,  or  the  real  property  whiofc  th« 
holdM  Suae  T.BtmkYim^rma^  S  Honat.  99}  7S  Aa.  De»  S98. 
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Nbwgabs  v.  Gitt  of  New  Orleans. 

(42  Louisiana  AvvnAi^  168.] 

HiTKioiPAL  Corporations — Powbrto  Issur  Obligation  to  Pat  Monbt. 
—  A  mnnicipAl  corporation  haa  no  right  as  an  inoidental  function  to  bor- 
row money,  issue  negotiable  secnrities  or  nnconditional  obligations  to 
pay  money,  without  ezpreaa  legislatiTe  sanotioa  or  irresistible  implica- 
tbn.  It  may,  however,  issue  warrants  or  orders  negotiable  in  form  and 
transferable  by  delivery  or  indorsesoent^  but  they  are  not  negotiable 
paper  in  the  hands  of  the  holder  so  as  to  exclude  inquiry  into  the  legal- 
ity of  their  issue,  or  to  preclude  defenses  tiiereto. 

MuHioiPAL  Corporations — CnaiviaATBS  or  Indbbtkdhrm  issned  by  a 
municipal  corporation  without  express  authority  of  law,  and  regularly 
filled  in  the  name  of  its  creditor  or  bearer,  are  not  nnoonditional  obliga* 
tions  to  pay,  and  are  not  negotiable  so  as  to  pass  title  by  delivery, 
especially  when  the  ordinance  under  which  they  are  issued  is  printed 
on  and  forms  part  thereof,  and  requires  as  a  oonditioa  preoedent  to 
their  issue  that  the  party  named  therein  stga  a  receipt  therefor,  which 
oondition  has  not  been  complied  with.  In  sooh  case  the  question  as  to 
whether  or  not  they  were  fhiudulently  issued,  or  the  good  faith  of  the 
holder  for  value,  is  immateriaL  The  holder  takes  them  witb  notioe  of 
everything  which  appears  thereon. 

TT.  8.  Benedict^  for  the  appellant. 

FrancU  B,  Lee^  cumfant  dJty  aXiortuy^  CarUion  Hwd^  city 
aitomeyj  and  Walter  H,  Rogers^  for  the  appellee. 

Bermudxz,  C.  J.  The  question  to  be  determined  in  this 
case  inyolves  the  right  of  the  plaintiff  to  recover  from  the  oitj 
of  New  Orleans,  as  holder  of  certain  certificates  of  indebted- 
ness, issued  by  the  comptroller  and  mayor,  in  the  name  of  the 
city,  under  a  certain  ordinance,  in  favor  of  parties  named 
therein,  or  bearer,  and  which  on  their  face  purport  to  be  evi- 
dences of  liability;  in  other  words,  whether  such  vouchers 
can  be  assimilated  to  ordinary  promissory  noteSi  state  or 
municipal  bonds,  and  such  as  can  be  recovered  upon  by  hold- 
ers in  good  faith  and  for  value,  etc. 

Substantially,  the  answer  is  a  denial  of  ownership  in  plain- 
tiff and  of  the  right  to  sue  and  a  declaration  of  the  worth- 
lessnesB  of  the  instruments,  and  the  assertion,  under  any 
contingency,  of  the  right  of  setting  up  equities  destructive  of 
the  rights  of  plaintiff. 

From  a  judgment  of  dismissal  plaintiff  appealed. 

In  April,  1881,  and  in  June,  1883,  ordinances  Nos.  6988, 
A.  S.,  and  847,  C.  S.,  were  adopted  by  the  city  council  of  New 
Orleans,  authorizing  the  issuance  of  certificates  of  indebted- 
ness to  certain  creditors  of  the  city,  to  be  signed  by  the  comp- 
troller and  the  mayor. 
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They  are  to  the  effect,  — 

1.  That  any  creditor  of  the  city  to  whom  the  appropriatioa 
has  been  made,  but  in  whose  favor  the  comptroller  cannot 
draw  a  warrant  until  there  be  money  in  the  treasury  to  the 
credit  of  the  appropriate  account  not  otherwise  appropriated, 
shall  be  authorized,  upon  demand,  to  receive  a  transferable 
certificate  of  ownership  entitling  him  or  bearer  to  receive  a 
cash-warrant; 

2.  That  the  creditor  shall  sign  a  receipt  therefor,  stipulat- 
ing that  the  cash-warrant  shall  be  claimed  only  on  the  sur- 
render of  the  certificate,  and  the  acceptance  of  the  warrant 
shall  be  an  acceptance  of  the  conditions  of  the  ordinance; 

8.  That  the  warrant  shall  issue  strictly  in  the  order  of  the 
promulgation  of  the  appropriating  ordinance; 

4.  That  the  certificate  shall  not  novate  or  affect  the  nature 
of  the  claim,  but  shall  be  simply  an  evidence  of  transferable 
ownership; 

6.  That  the  certificate  shall  state  upon  its  face  the  nature 
and  effect  of  its  issue,  with  numbers,  dates,  and  names,  and 
that  upon  its  reverse  the  ordinance  shall  be  printed. 

Ordinance  847,  C.  S.,  contains  the  form  of  the  certificate 
mentioned  in  it,  and  which  reads  as  follows:  — 

"Opfioe  of  the  Comptroller, 

"  Certificate  of  Ownership  of  Appropriaiion. 

**I$$fud  vnder  Ordinance  No.  SJft^  0.  8.y  approved  June  M^ 

1888. 

"  New  Orleans, ^  188-. 

**  This  is  to  certify  that  under  ordinance  No.  — ,  adopted 

^  188-,  the  sum  of  I has  been  appropriated  to for 

and  on  account  of ,  and  the  said ,  or  bearer  hereof^ 

shall,  ysxfOTL  the  surrender  of  this  certificate  (and  not  other- 
wise), be  entitled  to  receive,  in  the  order  of  the  promulgation 
of  said  ordinance,  a  cash-warrant  on  the  treasurer  on  any 
fund  in  the  treasury  to  the  credit  of  the  appropriate  fund,  and 
not  otherwise  appropriated. 

'*  It  is  herein  specially  agreed  to  by  the  holder  of  this  cer- 
tificate that  it  bears  no  interest,  and  shall  not  novate,  nor  in  any 
manner  affect,  the  nature  of  the  claim  against  the  city  under 
the  ordinance  referred  to,  but  shall  be  simply  an  evidence  of 
transferable  ownership  thereof;  and  whenever  the  ordinance, 
or  that  portion  of  it  to  which  this  certificate  applies,  is  paid  or 
canceled  by  being  tendered  and  received  in  payment  of  taxes 
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when  authorized  by  law,  then  this  certificate  shall  be  sui^ 
rendered  to  the  office  of  the  comptroller. 

** f  Comptroller. 

« ^,  Mayor." 

The  certificates  sued  on  are  in  that  form,  and  bear  on  their 
reverse  a  copy  of  the  ordinance.  Naturally,  the  blanks  are 
filled  up. 

The  right  of  municipal  corporations  to  borrow  money  and 
to  issue  negotiable  securities  has  frequently  been  questioned; 
and  although  judicial  adjudications  on  the  subject  may  have 
considered  it  from  different  stand-points,  recognizing  or  deny- 
ing it  according  to  circumstances,  it  may  now  be  admitted  as 
settled  that  they  can  do  neither  without  express  legislatiye 
sanction  or  irresistible  implication. 

After  reviewing  all  the  authorities  on  the  subject,  Mr.  Dil- 
lon says  that  he  regards  it  as  the  true  doctrine  that,  as  inci- 
dental to  the  discharge  of  its  ordinary  corporate  functions,  no 
municipal  or  public  corporation  has  the  right  to  invest  any 
instrument  it  may  issue,  whatever  its  form,  with  that  supreme 
and  dangerous  attribute  of  commercial  paper  which  insulates 
the  holder  for  value,  from  equities  which  attach  to  its  incep- 
tion; and  he  adds  that  this  point  should  be  guarded  by  the 
courts  with  the  utmost  vigilance:  Dillon  on  Municipal  Corpo- 
rations, sec.  126. 

The  consequences  of  recognizing  such  a  power,  in  the  ex- 
travagance it  will  stimulate,  in  the  frauds  it  will  engender, 
and  in  the  ruinous  indebtedness  it  will  inevitably  produce,  are 
alarming  to  contemplate:  Id.,  sec.  125,  par.  2. 

Further  on,  he  says  that  although  warrants  or  orders  nego- 
tiable in  form  may  be  made  by  the  proper  municipal  officers, 
and  in  many  states  may  be  transferred  by  delivery  or  indorse- 
ment, and  tiie  holder  may  sue  thereon,  yet  they  are  not  com- 
mercial or  negotiable  paper  in  the  hands  of  holders,  which 
exclude  inquiry  into  the  legality  of  their  issue,  or  preclude 
defense  thereto.  They  are  not  bills  of  exchange:  Id.,  sec.  487. 
Such  warrants  and  orders  are  not  intended  to  have  the  quali- 
ties of  negotiable  paper,  but  are  instruments  authorized  for 
convenient  use  in  conducting  the  current  or  ordinary  business 
of  the  corporation,  and  as  a  means  of  anticipating  its  ordinary 
revenue.  It  would  overwhelm  municipalities  with  ruin  to 
hold  that  they  protect  an  innocent  holder  for  value  from  de- 
fenses of  which  he  has  no  notice,  actual  or  constructive.  All 
holders  of  such  orders,  even  when  payable  to  bearer,  stand  in 
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tlie  shoes  of  the  payee,  and  the  rights  and  remedies  are  essen- 
tially different  from  those  of  the  holders  of  authorized  nego* 
liable  municipal  bonds.  Suob  is  the  sound  doctrine  and  such 
the  authoritiea,  almost  without  exception:  Id.,  see.  603. 

In  the  caee  of  Mayor  ▼•  Ray^  19  WalL  477,  it  was  said  that 
Touchers  for  money  due,  certiiQcates  of  indebtedness  for  ser- 
vices rendered  or  for  property  famished  for  the  uses  of  the 
city,  orders  or  drafts  drawn  by  one  city  ofiBcer  upon  another, 
or  any  other  device  of  the  kind,  and  for  liquidating  the 
amount  legitimately  due  to  publio  creditors,  are  of  course 
necessary  instruments  for  carrying  on  the  machinery  of  mu- 
nicipal administration  and  for  anticipating  the  collection  of 
taxes;  but  to  invest  such  documents  with  the  character  and 
incidents  of  commercial  paper  as  to  render  them  in  the  hands 
of  bona  fide  holders  absolute  obligations  to  pay,  however  ir- 
regularly or  fraudulently  issued,  is  an  abuse  of  their  true 
character  and  purpose.  It  has  the  effect  of  converting  a  mu* 
nidpal  corporation  into  a  trading  company,  and  puts  it  in  the 
power  of  corrupt  officials  to  involve  a  political  oommunity  in 
inevitable  bankruptcy.  No  such  power  ought  to  exist,  unless 
conferred  by  legislative  enactment,  either  express  or  clearly 
implied.  Every  holder  of  a  city  order  or  certificate  knows 
that|  to  be  valid  or  genuine  at  all,  it  must  have  been  issued  as 
a  voQoher  for  dty  indebtedness.  It  could  not  lawfully  issue 
Ibr  any  other  purpose.  He  must  take  it,  therefore,  subject  to 
the  risk  that  it  has  been  lawfully  and  properly  issued.  His 
elaim  to  be  a  bona  fide  holder  will  always  be  subject  to  this 
qualification. 

The  fiice  of  the  paper  itself  is  notice  to  him  that  its  validity 
depends  upon  the  reg^ularity  of  its  issue. 

The  officers  of  the  city  have  no  authority  to  issue  for  any 
illegal  or  improper  purpose,  and  their  acts  eannot  ereate  an 
estoppel  against  the  city  itself  its  tax-payers,  or  people.  Per- 
sons receiving  it  from  them  know  whether  it  issued  and 
whether  they  receive  it  for  a  purpose  and  a  proper  consider- 
ation. Of  course,  they  are  affected  by  the  absence  of  these 
essential  ingredients,  and  all  subsequent  holders  take  own 
cnere^  and  are  affected  by  the  same  defect. 

This  ruling  is  in  perfect  accord  with  what  the  same  court 
had  shortiy  before  held:  See  Police  Jwy  v.  BrUton,  16  WalL 
666;  see  also  Panone  v.  Monmouth,  70  Me.  262. 

In  this  state,  instruments  of  such  character  have  been  de- 
clared not  to  be  commercial  or  negotiable  paper:  Board  eU.  v. 
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Hernandez,  31  La.  Ann.  161;  State  ex  rel.  Daunoy  ▼.  City,  52 
6.  B.,  fol.  289;  State  ex  rel  Ntwman  v.  Lusher,  60  0.  B.,  fol.  571, 

It  is  therefore  patent  that  whateTer  the  form  be,  the  certifi- 
cates sued  on,  thej  are  not  negotiable  and  transmissible,  as  is 
claimed  bj  the  plaintiff. 

A  simple  inspection  of  them  suffices  to  justify  this  conclu- 
sion. 

They  are  instruments  consisting  of  face  and  reverse,  which 
must  be  read  as  one,  in  each  instance,  from  the  eight  corners. 

Although  they  purport  to  be  certificates  of  indebtedness  in 
favor  of  creditors  of  the  city,  in  whose  favor  an  appropriation 
has  been  made  by  a  designated  ordinance,  they  are  not  un- 
conditional obligations  to  pay  money.  They  refer  to  the  ordi- 
nance  under  which  they  were  prepared,  and  which,  printed  on 
the  back,  forms  part  of  them;  they  give  the  name  of  the 
creditor  entitled  to  receive  same,  whose  name  must  be  on  the 
city's  books;  they  show  that  they  cannot  be  uttered  unless 
the  receipt  mentioned  in  the  ordinance  be  first  given;  they  are 
simply,  under  the  terms  of  the  ordinance,  evidence  of  trans- 
ferable ownership;  they  do  not  call  for  money  on  presentation; 
they  fix  no  time  for  maturity;  they  are  merely  convertible  into 
a  cash-warrant,  and  subjected  to  other  contingencieB,  useless  to 
specify.  They  are  not  indorsed  by  the  party  whose  name  they 
contain,  or  by  any  agent  or  transferee  of  his.  They  are  not 
even  conditional  obligations  to  pay  any  amount  How,  then, 
can  it  be  claimed  with  any  sincerity  that  they  can  be  assimi- 
lated to  ordinary  notes  and  bonds? 

For  the  purposes  of  this  controversy  it  is  immaterial  how 
they  left  the  hands  of  the  city  officials  who  signed  them, 
whether  fraudulently  or  otherwise,  and  whether  the  plaintiff 
is,  or  not,  holder  in  good  faith  for  value,  and  in  due  course  of 
business. 

From  the  very  language  of  the  ordinance,  which  fdrms  part 
of  them,  they  could  not  have  been  uttered  by  the  city  officers 
authorized  to  emit  them,  unless  the  parties  to  whom  they  ac- 
crued had  previously  signed  therefor,  as  a  condition  precedent 
for  delivery,  a  specific  receipt  containing  certain  stipulations, 
as  parts  of  a  new  contract 

There  is  no  evidence  that  such  receipt  was  ever  signed  by 
the  parties  named  in  the  certificates,  their  agent  or  trans- 
feree; so  that  even  if  the  certificates  were  obligations  to  pay, 
which  they  are  not,  their  emission  to  the  creditor  oould  have 
vested  title  in  him  to  them  only  on  his  signatore  of  the  re- 
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ceipt,  and  this  formality  having  been  imposed  as  a  prerequi- 
site  by  the  ordinance  printed  on  the  back  of  the  certificates, 
and  forming  part  thereof,  and  not  having  been  observed,  the 
ownership  of  the  certificates  would  not  pass  to  plaintiff. 

To  all  intents  and  purposes,  those  certificates  are  in  legal 
contemplation  still  in  the  possession  of  the  city,  subject  to  the 
order  or  receipt  of  such  parties,  their  agent  or  transferee;  so 
much  so  that  if  the  city  were  to  satisfy  the  demand  of  plain- 
tiff the  original  parties  might  have  cause  to  oomplain,  and 
require  another  payment  to  themselves. 

Surely,  the  plaintiff  in  this  case  has  no  greater  rights  than 
the  parties  whose  names  the  certificates  bear.  Conceding 
that  those  parties  have  either  signed  the  receipt  in  question, 
or  indorsed  over  the  certificate  in  blank  to  the  plaintiff,  it 
does  not  follow  that  the  plaintiff  would  be  entitled  to  the 
money  judgment  which  he  seeks,  for  the  obvious  reason  that 
the  parties  named  in  the  certificates  could  not  themselves 
have  obtained  it,  inasmuch  as,  under  the  ordinance,  which 
forms  part  of  the  certificate,  all  that  the  creditor  could  claim 
would  be  a  warrant  on  the  treasurer,  to  be  paid  out  of  the 
appropriated  fund  in  the  city  coffers,  in  the  order  stated  in 
tiie  ordinance. 

The  demand  is  not  for  any  such  warrant,  and  if  it  were  it 
could  not  be  allowed,  as  there  is  no  evidence  that  there  is 
money  in  the  treasury  appropriated  to  the  payment  of  the 
debt  or  claim  for  which  the  warrant  would  have  issued. 

Judgment  afirmed. 

MuvioiPAii  GoBPOBATioifa»  PowKBB  OF.  —  The  legifllatare  may  delagslt 
•erUin  powen  to  nmnioipal  oorpoiatioiiBt  People  t.  BaUimore  etc  E.  B*  Co,, 
117  K.  Y.  150;  saoh  m  the  power  to  iuue  bonds:  Smatkg  y.  ToUe^  41  Kail 
650;  FuUon  t.  Bherton,  42  Minn.  395;  to  pay  debts  contracted  by  legal 
authority:  JSuOviUe  G.  Co,  t.  JRuskuiUe,  121  Ind.  206;  16  Am.  St  Rep.  388, 
and  note;  08^  qfAlma  t.  Loekr,  42  Kan.  368.  But  municipal  bonds  are  al- 
ways snbject  to  the  conditions  npon  which  they  were  issued:  Eddy  ▼.  PeopU, 
127  BL  428.  In  SitUe  t.  BetUon,  26  Neb.  154,  it  was  decided  the  cities  of 
the  second  class  have  no  power  to  issue  bonds  in  payment  of  work  done  in 
guttering  intersections  of  streets. 

Municipal  Cobpobatioms  oan  Kxkrom  No  Powibs  not  expreasly  granted 
them  by  legislative  authority  or  necessarily  implied  therefrom:  Villfxge  qf 
Carthage  t.  Frederkk,  122  N.  Y.  268;  19  Am.  St.  Bep.  480,  and  note;  Welle 
T.  Town  qfSaUtia,  119  N.  Y.  281;  MueeM  t.  Tate,  52  Ark.  541;  20  Am.  St 
Bep.  193^  and  note.  Municipal  corporations  do  not  have  the  general  power 
of  borrowing  money  for  municipal  purposes:  WeUer,  Tcwn  o/Salkui,  119 
K.  Y.  285,  in  which  ease  is  a  collection  of  authorities  upon  the  question  of 
the  power  of  municipalities  to  borrow  monoy,    Comparo  /Vnftfwf  etc  y* 
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Mayor  eU.  i^ Chittioothe^  7  Ohio,  31;  30  Am.  Dea  185,  and  note  190-194,  as  to 
the  implietl  power  of  a  iniiQicipal  corporation  to  borrow  moiiqr*  8m  alao 
Um  ▼.  Qleawn,  11  Wis.  470;  78  Wit.  721,  and  note. 

Municipal  Cokpobatioii a^  —  Ab  to  the  power  of  ttie  legialatim  lo  dele- 
gate authority  to  mnnicipal  eorporationj^  aee  note  lo  BMmm  ▼•  Ma^or  qf 
FrankUm,  34  Am.  Dee.  632;  633. 


Bbown  v.  Texas  and  Paoifio  B't  Go. 

(42  Louisiana  Ahnuai^  tfiOi] 

Eailboass— BiORm  akd  Obuoarovs  at  Hzghwat  CKoasnros.^  Where 
a  railroad  crosses  a  highway  on  the  same  leyel»  those  traTeling  oo  either 
haTe  a  legal  right  to  pass  otct  the  crossing,  and  to  require  dne  care  on  the 
part  of  those  traveling  on  the  other,  to  aToid  a  oolUsion.  The  train,  how- 
ever, has  the  preference  and  right  of  way,  bnt  is  bound  to  give  due  warn- 
ing of  its  approach,  so  that  a  wagon  on  the  highway  may  stop^  and  it  is 
bound  to  use  CTery  exertion  to  stop  if  the  wagon  is  incTitably  in  the  way. 
Hence  it  is  negligence  on  the  part  of  the  railroad  company  to  fail  to  give 
■neh  warning  by  sounding  the  engine  whistle  at  the  distance  from  the 
crossing  required  by  the  rules  of  the  company. 

Railboass  — Collision— Nboliokkob  nr  Faiuho  «o  Look  aitd  LmsK. 
—  One  who  is  traveling  on  a  highway,  and  crossing  a  railway  track  on  a 
oommon  level,  is  bound  to  exercise  ordinary  care  and  due  diligence  under 
all  circumstances,  to  ascertain  whether  a  train  is  approaching  and  to 
avoid  »  collision;  and  if  before  attempting  to  cross,  and  being  in  posses- 
sion of  all  his  senses,  he  fails  to  look  and  listen,  he  is  guilty  of  such  con- 
tributory negligenoe  as  will  prednde  his  reoovecy  for  an  injury  sustained 
from  a  collision  with  the  train. 

RaILBOADS— NSOLIOXNOB  OF  COMFAHT  WILL  SOT  SZOUII  HbOUOXNOS  Of 

Highway  Tbatblbr  iv  Failiho  to  Look  akd  Lissnr.— The  neglect 
of  a  railroad  engineer  to  sound  the  whistle  or  ring  the  bell  on  nearing  a 
highway  crossing  will  not  relieve  a  traveler  on  the  highway  from  the  ne- 
cessity of  taking  ordinary  precautions  for  his  safety,  nor  wili  it  exense 
his  contributory  negligenoe  in  failing  to  look  and  listen  before  attempting 
to  eross  the  railroad  track. 

Howe  and  PrefUiss^  for  the  appellant. 

'  R.  N.  S%m$f  O.  A.  Oondran^  and  A.  Tatbcip  far  the  appel- 
lees. 

PoGHE,  J.  This  is  an  aotion  in  damages  by  the  father  and 
the  mother  of  one  EUz6  Brown,  for  the  death  of  the  iatter 
which  resulted  from  a  collision  between  a  passenger  train  of 
the  defendant  eompanj  and  a  plantation  cart  driven  by  the 
deceased. 

The  defense  is  a  general  denial,  and  the  plea  <rf  oontribntory 
negligence. 

The  railroad  company  appeals  from  a  judgment  of  ten  thoa- 
sand  dollars,  based  on  the  verdict  of  a  jury* 
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The  accident  occurred  on  the  6ih  of  March,  1889,  at  about 
two  o'clock,  p.  M.,  on  a  large  sugar  plantation  situated  on  the 
Mississippi  River,  extending  to  the  rear  between  lateral  lines, 
and  which  is  crossed  from  one  of  said  lines  to  the  other  by  the 
road-bed. 

There  are  on  the  plantation  several  roads,  extending  from 
the  front  to  the  rear  thereof,  which  cross  the  railroad,  and 
which  are  elevated  at  each  intersection  to  a  height  sufficient 
to  reach  the  level  of  the  road-bed,  so  as  to  facilitate  the  pas- 
sage over  the  same. 

On  that  day  the  deceased,  E]iz6  Brown,  who  was  a  laborer 
on  that  plantation,  was  engaged  in  hauling  seed-cane  from  the 
front  to  the  rear  of  the  field,  and  in  that  work  he  had  to  use 
one  of  the  roads  which  intersected  the  track  as  hereinabove 
stated.  The  cart  which  he  drove  was  hitched  to  four  mules, 
two  leading  togetheri  and  two  together  as  wheel-mules,  one  of 
the  latter  being  ridden  by  the  driver. 

As  a  special  passenger  train,  running  from  New  Orleans 
west  at  the  rate  of  thirty  miles  an  hour,  approached  that 
plantation.  Brown,  the  deceased,  was  driving  his  empty  cart 
from  the  rear  or  swamp  side  of  the  railroad  to  the  front  or  river 
side  of  the  plantation,  and  as  his  team  was  in  the  act  of  cross- 
ing the  track,  the  collision  occurred,  by  which  three  of  the 
mules  were  killed  outright,  and  by  which  he  received  the  in- 
juries which  caused  his  death,  some  fifty  hours  later.  Plain- 
tiffs' theory  of  the  case  is,  that  the  accident  is  attributable 
exclusively  to  the  fault  of  the  company  and  of  its  employees, 
and  that  the  deceased  is  entirely  free  of  any  charge  of  negli- 
gence or  want  of  proper  care  in  the  premises. 

Their  contention  is,  that  it  was  gross  negligence  on  the  pari 
of  the  engineer  to  have  failed  to  blow  his  whistle  at  one  quarter 
of  a  mile  before  reaching  the  crossing,  as  he  was  required  by 
the  rules  of  the  company,  and  for  failing  to  give  any  other 
warning  of  the  approach  of  his  train,  which  was  an  extra  train, 
running  and  passing  at  that  point  at  an  unusual  hour,  at 
which  time  no  trains  of  any  description,  or  in  any  direction, 
were  due  according  to  schedule. 

They  further  contend  that  for  these  same  reasons  the 
deceased,  whose  work  necessitated  his  frequent  crossing  of 
the  railroad  track,  and  who  knew  no  train  was  to  be  ex- 
pected from  New  Orleans  before  late  evening,  and  that  the 
first  train  due  on  that  day  was  to  come  from  an  opposite  di- 
rection, on  its  way  to  New  Orleans,  and  would  be  due  only  at 
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8:30  in  the  evening,  was  not  held  to  a  greater  degree  of  care 
and  caution  than  that  which  he  had  exercised  on  the  occa- 
sion. 

On  many  of  the  questions  of  fact  involved  in  that  conten- 
tion, the  evidence  is  very  conflicting. 

But  the  preponderance  of  tl^o  testimony  in  the  record  is  to 
the  effect  that  as  Brown  approached  the  railroad  track  he  was 
driving  his  team  at  a  slow  trot,  but  as  he  began  to  ascend  the 
elevation  leading  to  the  crossing,  his  mules  moved  at  a  walk, 
which  was  their  gait  when  struck  by  the  engine. 

He  was  looking  straight  ahead,  and  he  did  not  see  the  train 
or  hear  its  noise. 

When  he  was  at  a  short  distance  from  the  track  he  was  seen 
by  the  fireman,  who  had  just  then  taken  his  seat  on  the  same 
side  of  the  engine  as  that  on  which  the  team  was  moving, 
having  a  moment  before  been  engaged  in  putting  coal  in  the 
furnace. 

As  soon  as  he  saw  Brown  he  began  to  ring  his  bell,  and  ob- 
serving that  the  latter  was  still  approaching  the  track,  he  saug 
out  to  the  engineer  that  a  team  was  approaching;  but  Brown 
was  then  only  about  ten  feet  from  the  track. 

The  engineer,  who  sat  on  the  opposite  side  of  the  engine,  the 
regular  place  of  that  employee,  did  not,  and  says  that  he  could 
not,  see  Brown,  on  account  of  the  intervening  boilers,  and  he 
saw  only  the  two  lead-mules,  and  that  only  at  the  moment  of 
the  collision.  On  the  warning  of  the  fireman,  the  engineer  at 
once  sounded  his  whistle,  applied  tho  air-brakes,  and  reversed 
bis  engine.    But  it  was  too  late,  and  the  collision  occurred. 

It  is  admitted  by  the  engineer  in  his  testimony  that  he  did 
not  sound  his  whistle  one  quarter  of  a  mile  before  reaching  the 
QKOBsing  at  which  Brown  was  struck,  and  that  his  only  alarm 
whistle  was  sounded  at  about  half  a  mile  distant  from  that 
poinii  and  that  it  was  really  the  whistle  for  a  platform  on  the 
a4)aining  plantation. 

That  testimony,  therefore,  goes  a  great  way  to  fasten  proof 
of  negligence  on  the  engineer,  who  is  thus  shown  to  have 
neglected  or  failed  to  comply  with  the  rule  of  the  company 
itself,  by  which  he  was  required  to  have  sounded  his  whistle 
at  a  quarter  of  a  mile  before  reaching  the  crossing  at  which 
the  accident  occurred. 

But  the  question  is  yet  open  as  to  the  contributory  negli- 
gence charged  to  the  deceased. 

It  is  in  proof  that  the  road-bed  was  elevated  about  four  feet 
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above  the  level  of  the  surrouDding  fields;  that  at  that  seaFon 
of  the  year  there  were  no  plants  growing  or  grown,  no  wet^ds 
or  undergrowth  of  any  kind,  or  other  obstacle,  to  obstract  the 
view  of  the  road,  which  lay  high  and  clear,  open  to  unin- 
terrupted view  for  at  least  half  a  mile  either  way  from  the 
crossing.  The  whole  scene  was  in  a  large,  open  field  in  full 
cultivation,  without  the  slightest  obstacle  to  noise  or  sound; 
and  it  was  on  a  clear  day,  with  sunshine,  at  about  two  o'clock 
p.  M.,  that  the  accident  occurred. 

It  is  therefore  clear  and  unquestionable  that  the  deceased 
was  in  no  way  deprived  of  every  facility  to  see  the  approach- 
ing train,  or  to  hear  the  loud  noise  made  by  it  in  its  rapid 
motion  at  the  rate  of  thirty  miles  per  hour. 

But  it  is  in  proof,  and  it  is  not  denied  by  plaintiffs,  that  as 
he  approached  the  road,  and  before  attempting  to  cross  it, 
Brown  looked  right  straight  ahead,  without  turning  his  eyes 
either  way,  although  his  mules  slackened  their  gait  as  soon  as 
they  reached  the  elevation  hereinabove  described,  which  was 
at  least  a  reminder  of  the  proximate  crossing. 

It  is  no  answer  to  this  suggestion  to  say  that  the  train  was 
a  special  train,  running  at  an  unusual  and  an  unexpected 
hour.  It  is  in  proof  that  special  or  extra  trains  were  not  of 
anfrequent  occurrence  on  that  road.  And  common  prudence 
would  dictate  to  any  ordinary  man  that  a  train  might  be  ex- 
pected at  any  time  on  a  railroad  of  vast  extent  in  full  and 
active  operation,  especially  at  its  busy  season,  as  was  the  case 
here. 

The  relative  duties  of  persons  in  charge  of  trains  on  rail- 
roads, and  of  travelers  who  have  occasion  to  cross  such  rail- 
roads, are  well  defined  in  jurisprudence,  and  are  thoroughly 
understood  in  all  American  courts. 

And  we  commend  our  learned  brother  of  the  district  court 
lor  having  adopted  and  embodied  in  his  charge  to  the  jury 
the  following  simple  and  clear  exposition  of  those  rights  and 
duties,  made  by  the  supremo  oourt  of  the  United  States 
in  the  case  of  OantinerUal  Imp.  Oo,  v.  Steady  95  XT.  S.  161: 
"If  a  railroad  crosses  a  common  road  on  the  same  level, 
those  traveling  on  either  have  a  legal  right  to  pass  over  the 
point  of  crossing,  and  to  require  due  care  on  the  part  of  those 
traveling  on  the  other,  to  avoid  a  collision.  Of  course,  these 
mutual  rights  have  respect  to  other  relative  rights  subsisting 
between  the  parties.  From  the  character  and  momentum  of 
a  railroad  train,  and  the  requirements  of  public  travel  by 
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means  thereof,  it  cannot  be  expected  that  it  shall  stop  and 
give  precedence  to  an  approaching  wagon  to  make  the  cross- 
ing first;  it  is  the  duty  of  the  wagon  to  wait  for  the  train. 
The  train  has  the  preference  and  right  of  way.  Bnt  it  is  bound 
to  give  due  warning  of  its  approach,  so  that  the  wagon  may 
stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  stop 

if  the  wagon  is  inevitably  in  the  way On  the  other  hand, 

those  who  are  crossing  a  railroad  track  are  bound  to  exercise 
ordinary  care  and  due  diligence  to  ascertain  whether  a  train  is 
approaching.  They  have,  indeed,  the  greatest  incentives  to 
caution,  for  their  lives  are  in  imminent  danger  if  collision  hap- 
pen,  and  hence  it  will  not  be  presumed,  without  evidence,  that 
they  do  not  exercise  proper  care  in  a  particular  case.  But  not- 
withstanding the  hazard,  the  infirmity  of  the  human  mind  in 
ordinary  men  is  such  that  they  often  do  manifest  a  degree  of 
negligence  and  temerity  entirely  inconsistent  with  the  care  and 
prudence  which  is  required  of  them, — such,  namely,  as  an  or- 
dinary prudent  man  would  exercise  under  the  circumstances. 
When  such  is  the  case,  they  cannot  obtain  reparation,  even  | 
though  the  railroad  company  be  in  fault  They  are  the  authors  ; 
of  their  own  misfortune." 

In  another  case,  the  same  exalted  tribunal  announced 
practically  the  same  principle  in  the  following  language,  as 
condensed  in  the  iyllabus  of  the  case  of  Chicago  etc,  R.  R.  Co, 
V.  Houston,  95  U.  S.  697:  *'The  neglect  of  an  engineer  of  a 
railroad  train  to  sound  its  whistle  or  ring  its  bell  on  nearing  a 
street  crossiiig  does  not  relieve  a  traveler  on  the  street  from 
the  necessity  of  taking  ordinary  precautions  for  his  safety. 
Before  attempting  to  cross  the  railroad  track,  he  is  bound  to 
use  his  senses,  to  listen  and  to  look,  in  order  to  avoid  any 
possible  accident  from  an  approaching  train." 

In  his  work  on  contributory  negligence,  Beach,  culling  the 
same  rule  from  "a  multitude  of  decisions,"  formulates  the 
doctrine  thus: — 

**  When  one  approaches  a  point  upon  the  highway,  where  a 
railroad  track  is  crossed  upon  the  same  level,  it  is  his  plain 
duty  to  proceed  with  caution,  and  if  he  attempts  to  cross  the 
track,  either  on  foot  or  in  a  vehicle  of  any  description,  he 
must  exercise,  in  so  doing,  what  the  law  regards  as  ordinarj 
care  under  the  circumstances.  He  must  assume  that  them 
is  danger,  and  act  with  ordinary  prudenoe  and  eircumspeo- 
tion  upon  that  assumption":  Beach  on  Contributory  Negli* 
gence,  sec.  63,  p.  191. 
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.  "In  attempting  to  croBS,  the  traveler  must  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track." 

^  Statutes  and  municipal  ordinances  in  every  jurisdiction 
prescribe  specifically  the  duty  of  railway  corporations  in  re- 
spect to  railway  crossings;  but  no  failure  on  the  part  of  the 
railroad  company  to  do  its  duty  will  excuse  any  one  from 
using  the  senses  of  sight  and  hearing  upon  approaching  a  rail- 
way crossing,  and  whenever  the  due  use  of  either  sense  would 
have  enabled  the  injured  person  to  escape  the  danger,  the  in- 
jury is  conclusive  evidence  of  negligence,  without  any  reference 
to  the  railroad's  failure  to  perform  its  duty":  Beach  on  Con- 
tributory Negligence,  sec.  64,  p.  195.  See  also  Wood's  Rnil- 
way  Law,  1812;  Salter  v.  Utica  etc.  R.  FL  Go.,  76  N.  Y.  281; 
Murray  v.  Pantehartrain  R.  R.  Co.^  81  La.  Ann.  492;  Childa  v. 
New  Orleans  City  R.  R,  Co,,  83  La.  Ann.  154;  Houston  v.  Vich- 
burg  etc.  R,  R,  Co.,  89  La.  Ann.  796;  Weeks  v.  New  Orleans  etc* 
R.  R.  Co.,  40  La.  Ann.  800;  8  Am.  St.  Rep.  560. 

As  applied  to  the  case  in  hand,  this  reasonable  rule  required 
that  Brown,  in  attempting  to  cross  the  railroad  track,  should 
have  looked  up  and  down  the  track;  by  so  doing  he  would 
inevitably  have  seen  the  train,  which  was  in  full  view  for 
nearly  a  mile,  without  the  slightest  obstruction.  And  that 
obligation  is  not  affected  by  the  fact  that  the  train  was  a  spe- 
cial or  extra  train;  that  circumstance  may  have  mitigated  the 
degree  of  his  negligence,  but  it  could  not  screen  his  conduct 
from  the  imputation  of  some  negligence.  Had  he  listened  as 
he  approached  the  crossing,  he  would  certainly  have  heard  the 
train  as  it  thundered  along  in  the  open  field  at  the  rate  of 
thirty  miles  an  hour,  with  no  obstruction  to  sound,  and  mak- 
ing a  noise  which  one  of  the  witnesses  compares  to  that  made 
by  ''a  drove  of  cattle  going  across  a  bridge." 

It  is  in  proof  that  one  of  plaintiffs'  witnesses,  who  was  half 
a  mile  ofif,  that  another,  who  was  at  a  distance  of  one  hundred 
yards,  a  third,  who  was  three  hundred  yards  ofif,  and  a  fourth, 
who  was  at  a  distance  of  several  hundred  yards,  and  who  was 
walking  toward  Brown,  on  the  same  road  and  on  the  opposite 
side  of  the  track,  all  saw  and  heard  the  train  before  the  acci- 
dent; and  that  the  attention  of  one  of  them  was  attracted  to 
the  train  by  the  noise  which  it  made. 

There  is  no  pretense  that  Brown  was  defective  in  hearing, 
or  near-sighted,  and  it  is  passing  strange  that  he  should  have 
neither  seen  or  heard  the  approaching  train.     Plaintiffs*  coun- 
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Bel  RUggests  that  his  mind  was  absorbed  in  thoughts  about  his* 
work.  This  is  very  probably  the  case,  and  it  turns  out  to 
have  been  his  misfortune,  and  the  loss  of  his  parents;  but  it  is 
legal  negligence,  which  clearly  contributed  to  the  deplorable 
accident  which  cost  him  his  life,  and  which  is  a  bar  to  plain- 
tiffs' right  of  recovery  in  this  case. 

It  was  negligence  on  the  part  of  the  engineer  to  have  omit- 
ted to  sound  the  whistle  at  a  quarter  of  a  mile  before  that 
crossing;  but  that  omission  did  not  render  the  accident  inevi- 
table, if,  on  the  other  hand.  Brown  had  been  sufficiently  pru- 
dent and  careful  when  he  approached  the  crossing. 

It  is  in  proof  that  his  mules  came  from  a  slow  trot  to  a  walk 
at  about  twenty  feet  from  the  track.  Had  he  seen  or  heard 
the  train,  it  was  yet  time,  and  it  would  have  been  easy  for  him 
to  have  stopped  his  team,  and  thus  have  avoided  the  accident. 

When  the  train-hands  first  saw  him,  they  used  every  means 
in  their  power  to  avoid  the  collision;  but  it  was  no  easy  mat- 
ter to  stop  a  train  moving  at  the  rate  of  thirty  miles  an  hour, 
and  there  was  no  obligation  on  the  part  of  the  company  to 
slacken  the  speed  of  its  trains  at  the  numerous  plantation 
cross-roads  intersected  by  its  track.  When  the  fireman  first 
saw  Brown,  he  rang  the  bell,  and  he  naturally  supposed  that 
the  team  would  be  stopped  before  reaching  the  crossing;  but 
as  the  team  kept  on  approaching,  the  engineer,  who  could  not 
see  Brown  from  his  place,  was  then  warned,  and  he  applied 
the  brakes  and  reversed  his  engine;  but  it  was  too  late.  At 
that  point,  nothing  more  could  have  been  exacted  of  them. 
We  therefore  conclude  that  Brown's  negligence  or  want  of 
care  contributed  to  the  accident,  and  that  therefore  his 
parents  cannot  recover  in  the  present  action. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed;  that 
the  verdict  of  the  jury  be  set  aside,  and  that  plaintiffs'  de- 
mand be  rejected,  and  their  action  dismissed,  at  their  costs  in 
both  courts.  

Railroad  Compaq  ixs,  Dutt  op,  at  Public  Crossihos.  —  Ab  to  the  duty 
required  of  a  railway  company  towards  one  who  may  be  approaching  the 
ti*ack  at  a  pablio  crossing,  see  Beddlea  ▼•  Chicago  etc  ffy  Co,,  77  Wis.  228; 
20  Am  St  Bep.  100,  and  note  114,  115. 

Railway  Obossings,  Dutt  Required  of  Persons  Appboaohino.  —  One 
who  is  approaching  a  railway  crossing  is  bound  to  nse  the  oare  of  a  pmdent 
man,  such  as  stopping,  looking,  and  listening  for  approaching  trains:  C^ncm- 
ncUi  etc.  R'y  Co,  v.  Howard,  124  Ind.  280;  19  Am.  St.  Rep.  96,  and  note; 
note  to  Heddlea  v.  Chicago  etc.  R'y  Co,,  20  Am.  St.  Rep.  114,  115. 
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TouNO  V.  Upshur. 

[42  LouifliAHA  Annual,  862.] 

JlTDOXBNTfl^   WHBN  BlNDINQ  ON  NoN-RESIDBNT8    WITHOUT    PSBSOKAXi  SeK- 

yiOB.  — An  action  by  a  citizen  of  one  state  in  a  court  of  another  state 
against  a  citizen  of  another  state,  by  which  plaintiff  claims  title  to  aa 
nndirided  one-half  interest  in  joint  ownership  with  defendant  in  a  jndg* 
ment  oonoeming  property,  rendered  in  the  court  where  the  present  suit 
is  brought^  bat  which  is  pending  on  writ  of  error  in  the  supreme  court 
of  the  United  States,  is  substantially  a  proceeding  m  rem;  and  an  ex* 
eeption  to  the  jurisdiction  of  the  court  raUone  perwruB,  tendered  by  a 
curator  ad  hoe  appointed  to  represent  the  absent  defendant,  on  the 
ground  that  the  latter  has  not  been  personally  served,  is  not  good.  Sub- 
stituted service  by  citation  is  effectual  in  such  case,  and  the  judgment 
rendered  thereon  will  bind  the  absent  defendant  as  to  tha  property 
specially  affected  thereby. 

Wade  R.  Youngy  in  propria  persona^  for  the  appellant 
Hugh  TulliSy  curator  ad  hoc,  for  the  appellee. 

Watkins/  J.  The  plaintiff,  claiming  to  be  the  owner  of  an 
undivided  one-half  interest  in  a  certain  judgment  rendered 
by  this  court  on  appeal  from  the  parish  of  Tensas,  in  the  suit 
entitled  Mrs,  Annie  M,  Upshur  et  al.  v.  Mrs.  Mary  E,  Briscoe 
et  al.,  by  purchase  from  the  plaintiffs  therein,  who  are  citizens 
of  the  District  of  Columbia,  and  which  is  still  pending  on 
writ  of  error  in  the  United  States  supreme  court,  complains,  — 

1.  That  in  the  notarial  act  of  transfer  said  plaintiffs,  as 
transferrers,  bound  themselves  not  to  interfere  with  her  as 
the  transferee  of  an  interest  therein,  in  the  conduct  and  man- 
agement of  said  suit,  in  any  manner;  2.  That  said  vendors 
and  transferrers  refuse  to  execute  and  comply  with  their 
agreement,  and  disavow  their  title  so  made,  and  contrary  to 
their  obligation,  are  attempting  to  effect  a  compromise  of  the 
matters  in  litigation,  in  violation  thereof  and  to  her  great  in- 
jury. Therefore  she  instituted  suit  in  the  parish  of  Tensas, 
and  prays  for  a  judicial  recognition  and  enforcement  of  said 
contract  of  sale  and  her  ownership  of  one  undivided  half-in- 
terest in  said  judgment. 

The  defendants  being  absentees  in  the  sense  of  the  Revised 
Civil  Code,  3556,  No.  3,  the  court  granted  an  order  appointing 
for  them  a  curator  ad  hoc,  in  pursuance  of  the  provisions  of 
article  56  and  corresponding  provisions  of  the  Code  of  Practice, 
upon  whom  substituted  service  of  citation  was  made.  The  cu- 
rator excepted  to  the  jurisdiction  of  the  court  ratione  personx, 
on  the  ground  that  defendants  have  not  been  cited  personally, 
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and  have  not  been  brought  into  court  by  any  process  of  the 
court  issuing  against  property  of  theirs  within  its  jurisdiction. 

This  exception  was  sustained,  the  suit  dismissed,  and  the 
plaintifif  has  appealed. 

The  question  is,  whether  this  proceeding  oonstitutes  judicial 
process  within  the  meaning  of  the  Fourteenth  Amendment  to 
the  federal  constitution.  The  leading  case  is  Pennoyer  v. 
Nefff  95  U.  8.  780.  In  that  case  the  supreme  court  announced 
the  governing  principle  to  be,  that  substituted  service  of  cita- 
tion "  is  effectual  only  when,  in  connection  with  process  against 
the  person  for  commencing  the  action,  property  in  that  state 
is  brought  under  the  control  of  the  court  and  subjected  to  its 
disposition  by  process  adapted  to  that  purpose,  or  when  the 
judgment  is  sought  as  a  means  of  reaching  such  property,  or 
(of)  affecting  some  interest  therein;  in  other  words,  when  the 
action  is  in  the  nature  of  a  proceeding  in  rem  ":  Page  733. 

Then  proceeding  to  specify  what,  in  that  sense,  a  proceed- 
ing in  rem  ia  considered  to  be,  the  court  say:  '*  It  Is  true  that 
in  a  strict  sense  a  proceeding  in  rem  is  one  taken  directly 
against  property,  and  has  for  its  object  the  disposition  of  the 
property,  without  reference  to  the  title  of  individual  claim- 
ants; but  in  a  larger  and  more  general  sense,  the  terms  are 
applied  to  actions  between  parties,  when  the  direct  object  is  to 
reach  and  dispose  of  property  owned  by  them,  or  of  some  in- 
terest therein.  Such  are  cases  commenced  by  attachment 
against  the  property  of  debtors,  or  instituted  to  partition  real 
estate,  foreclose  a  mortgage,  or  enforce  a  lien.  So  far  as  they 
affect  property  in  the  state,  they  are  substantially  proceedings 
in  rem^  in  the  broader  sense  we  have  mentioned." 

As  preparatory  to  the  utterance  just  quoted,  the  court  said: 
^^Such  service  may,  also,  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of  property  in  the 
state,  or  of  some  interest  therein,  by  enforcing  a  contract,  or 
a  lien  respecting  the  same,  or  to  partition  it  among  different 
owners,  etc.  In  other  words,  such  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in  rem.  But  when 
the  entire  object  of  the  action  is  to  determine  the  personal 
rights  and  obligations  of  the  defendants,  that  is,  when  the 
suit  is  merely  in  personam^  constructive  service  is  sufficient 
for  any  purpose":  Page  327. 

Within  the  "  larger  and  more  general  sense  "  in  which  the 
court  treated  actions  in  rem,  we  think  this  action  comes  cleariy. 

It  is  not  ail  action  in  personam.     Its  object  is  to  obtain  ju- 
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dicial  recognition  and  enforcement  of  a  specific  interest  in 
tangible  property  situated  in  the  parish  of  Tensas,  in  this  state. 
The  defendants  are  averred  to  be  the  plaintiff's  vendors,  and 
joint  owners  of  the  property  in  question,  and  she  complains 
that  they  are  about  to  dispose  of  same  to  her  prejudice,  and 
in  direct  violation  of  their  contract. 

Evidently,  judgment  is  sought  for  the  purpose  of  reaching 
the  property  in  question,  or  of  affecting  an  interest  therein,  by 
enforcing  a  contract  respecting  same,  within  the  meaning  of 
that  opinion.  This  appears  conclusive  in  the  light  of  the  con- 
cluding part  of  ity  in  which  the  court  was  careful  enough  to 
announce  that  it  was  not  their  intention  to  say  *'  that  a  state 
may  not  require  a  non-resident  entering  into  a  partnership  or 
association  within  its  limits,  or  making  contracts  enforceable 
there,  to  appoint  an  agent  or  representative  in  the  state  to  re- 
ceive service  of  process  and  notice  in  legal  proceedings  insti- 
toted  with  respect  to  such  partnership,  association,  or  contracts, 
•  •  •  .  and  that  judgments  rendered  upon  such  service  may 
not  be  binding  upon  the  non-residents  both  within  and  with- 
out the  state.'' 

On  the  face  of  plaintiff's  petition,  it  appears  that  by  virtue 
of  defendants'  sale  to  her  of  an  interest  in  a  judgment,  they 
became  joint  owners  thereof,  and  that  their  contract  is  enforce- 
able in  ihe  courts  of  this  state  quoad  that  property. 

LaughUn  v.  L(nMiana  etc.  Ice  Co.,  86  La.  Ann.  1185,  is  not  a 
similar  case.  In  that  case  we  held  that  substituted  service  of 
citation  was  insufficient  for  the  purpose  of  subjecting  a  foreign 
corporation,  unrepresented  by  an  agent  in  this  state,  to  a  per- 
sonal action  sounding  in  damages  upon  the  simple  averment 
that  it  owned  property  in  this  state.  In  that  view  we  are  still 
firm,  and  deem  it  perfectly  consistent  with  the  jurisprudence 
of  this  court  as  expounded  by  our  predecessors,  and  that  the 
jurisprudence  is  consistent  with  the  principles  of  Pennayer  v. 
Neff,  96  U.  8.  780. 

Dupwy  V.  JSTufU,  2  La.  Ann.  263,  was  an  action  for  the  re- 
covery of  slaves,  or  their  value,  against  two  defendants;  one  a 
citizen  of  Mississippi,  the  other  of  Louisiana.  The  former  was 
cited  through  a  curator  ad  hoCj  and  he  excepted  on  the  grounds 
assigned  here,  and  the  court  said:  ''If  the  absentee  leaves  his 
property  without  an  administrator  or  agent,  if  it  be  attached 
at  the  suit  of  a  creditor,  or  if  an  absentee  becomes  a  necessary 
party  to  a  suit  between  other  persons  lawfully  in  court,  in  fur- 
therance of  justice,  the  law  authorizes  a  curator  to  be  appointed 
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to  repreeent  Mm*  There  is  something  on  which  the  jurisdic* 
tion  of  the  court  is  based,  and  the  judgment  rendered  would 
be  within  the  recognized  and  ordinary  prerogatives  of  the  ju« 
dicial  power." 

The  principles  stated  in  that  case  were  substantially  fol- 
lowed in  many  subsequent  opinionSi  and  notably  in  Peterson  ▼. 
McRae^  8  La.  Ann.  101;  Jdks  y.  Smithy  6  La.  Ann.  674;  Ach- 
ley  y.  Lyons^  6  La.  Ann.  648;  Ferguson  v.  Thomas^  6  La.  Ann. 
218;  PrindU  v.  WillvavM^  9  La.  Ann.  84;  Stephens  y.  Graves^ 
9  La.  Ann.  239. 

But  in  Field  y.  New  Orleans  Delia  Co.j  19  La.  Ann.  86,  a  de- 
parture was  taken,  the  principles  announced  in  the  quoted 
cases  being  recognized,  but  misapplied  to  a  strictly  personal 
action.  In  the  more  recent  cases  of  O^Hara  v.  Booths  29  La. 
Ann.  817,  Morris  y.  Bienvenu,  30  La.  Ann.  878,  and  Fly  v.  No- 
blsy  37  La.  Ann.  669,  those  earlier  cases  were  followed,  and  they 
are  in  keeping  with  Pennoyer  y.  Neffy  95  U.  8.  730,  to  which 
our  jurisprudence  has  been  conformed:  MeKenzie  y.  Bacon. 
38  La.  Ann.  764;  LaugMin  y.  Louisiana  etc,  lee  Co>f  35  La, 
Ann.  1184;  Heirs  of  McOehee  v.  McOehee^  41  La.  Ann.  657; 
Duruiy  y.  Musacchia^  42  La.  Ann.  357. 

Our  conclusion  is,  that  the  case  stated  is  one  in  which  sub* 
stituted  service  of  citation  is  effectual,  and  that  a  judgment 
pronounced  thereon  contradictorily  with  the  curator  ad  hoe  will 
bind  the  absentee  defendant  gtioad  the  property  in  controversy, 
and  that  the  judge  a  quo  incorrectly  sustained  the  curator's 
exception,  and  dismissed  the  plaintifif's  suit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed,  and  it  is  further  ordered 
and  decreed  that  the  suit  be  reinstated,  and  the  cause  re- 
manded for  further  proceedings  according  to  law  and  the  views 
herein  expressed.  

JuDGMSNTS  AGAINST  NoN-RBsn>BNTS.  —  As  to  what  judginents  are  valid 
rendered  against  non-residents,  see  HarrU  v.  Dattghertif,  74  Tex.  1;  16  Am. 
St  Rep.  812,  and  note;  Andenon  v.  Oof,  72  Cal.  65;  1  Am.  St.  Rap.  34,  and 
note;  HarrU  ▼.  PuUman,  84  IlL  20;  26  Am.  Rep.  416;  Bwerr.  Coffim,  1  Ouah. 
23;  48  Am.  Dee.  687,  and  note;  Dearing  v.  Bank  qf  CharletUm,  6  Ga.  497;  48 
Am.  Deo.  800^  and  nota;  FUiU  Eker  B.  S.  Co.  v.  FoUer^  6  Ga.  194;  48  Am. 
Dao.  848^  snd  nodw 
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Meyers  v.  Mathis. 

[42  Louisiana  Anmual,  471.) 

DxxDS  —  CoRYXTAHOB  ov  Batturb  OR  ALLUVION  R1QHT8.— A  deed  whieh 
describes  the  property  sold  as  fronting  on  a  certain  street,  and  extend* 
ing  between  certain  lines  to  the  river,  without  guaranty  of  measure- 
ment, ooQYeys  the  batture  or  alluvion  rights  to  the  river  frontage 
described  in  the  deed. 

DwKD,  WHXN  CoNVSTB  Battubb  OR  ALLUVION  R10HT8.  ~  A  deed  describ- 
ing the  property  sold  as  fronting  on  a  river  conveys  the  batture  or  allu- 
vion rights  without  any  provision  to  that  effect  contained  in  the  deed. 

Henry  P.  Darty  for  the  appellants. 
Maise  and  Cahn,  for  the  appellees. 

Bebmudbz,  C.  J.  This  is  a  suit  to  compel  the  defendants 
to  comply  with  an  adjudication  made  to  them  of  certain  real 
estate  in  this  city  for  eleven  thousand  seven  hundred  dollars. 

The  defense  is,  that  the  title  offered  describes  the  lots  as 
ca]:rying  the  batture  privilege,  or  right  of  accretion,  when  in 
truth  the  plaintiffs  have  no  right  thereto,  for  the  reason  that 
titles  of  their  authors  to  them  make  no  conveyance  thereof. 

From  an  adverse  judgment  the  defendants  appeal. 

The  property  adjudicated,  consisting  of  three  contiguous 
lotSi  is  described  as  situated  in  a  square  bounded  by  Jena, 
Water  Street,  Napoleon  Avenue,  and  the  Mississippi  Biver, 
having  a  stated  front  on  Water  Street,  and  extending  in  depth 
to  the  waters  of  the  river,  together  with  all  rights  of  batture 
or  accretion,  whether  the  same  is  now  formed  or  hereafter  to 
be  formed,  without  any  reservation  whatsoever. 

These  lots  were  sold  to  the  company  represented  by  the 
plaintiffs,  under  the  same  description,  by  Widow  Seiler,  as 
universal  legatee  of  her  husband. 

The  latter's  title,  derived  from  the  Millaudons,  contains  a 
description  of  the  lots  as  bounded  by  Jena  and  Water  streets, 
Napoleon  Avenue,  and  the  Mississippi  River,  fronting  on 
Water  Street,  with  a  stated  approximated  depth,  without  any 
guaranty  as  to  the  measurement. 

The  property  thus  sold  measured,  each  lot,  some  thirty  feet 
front,  on  a  depth  of  a  little  more  than  three  hundred  feet. 

Accretions  have  since  formed  successively  and  impercep* 
tibly  to  the  first  quantity  of  soil,  by  which  the  river  water  line 
was  distanced  by  about  six  hundred  feet. 

The  right  of  the  Millaudons  to  .the  batture  at  the  time  of 
Bale  is  not  disputed. 
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The  contention  is,  that  as  the  deeds  to  Seiler  are  reticent  as 
to  the  right  to  batture,  and  merely  mention  the  river  line  as  a 
boundary,  all  the  accretions  since  formed  have  not  inured  to 
Seiler  and  his  assigns;  in  other  words,  that  the  description 
given  is  an  exclusion  of  land  not  described. 

It  is  admitted  that  other  lots  above  the  avenue  fronting  on 
the  river  were  sold  at  the  same  auction  at  which  Seiler  bought, 
to  various  purchasers,  and  that  all  the  deeds,  except  Seiler's, 
contained  an  express  mention  of  the  right  of  batture  being 
sold. 

Jena  Street  and  Napoleon  Avenue  run  perpendicular,  ap- 
parently, to  the  river.  On  Water  Street^  which  runs  parallel 
with,  or  in  the  same  sense  as  the  river,  the  levee  existed  at  the 
time.  Since,  it  has  been  removed  therefrom,  and  built  nearer 
the  river,  so  that  the  land  in  controversy  lies  back  of  the  old 
levee,  to  the  river  water  line. 

The  only  question  presented  is,  whether  the  title  made  to 
Seiler  carried  with  it  a  right  to  alluvion  soil  in  jemmm,  which 
now  constitutes  the  six  hundred  feet  mentioned. 

The  sale  was  by  metes  and  bounds,  as  concerned  the  front 
and  rear  lines. 

Had  the  titles  to  Seiler  described  the  lots  as  measuring  so 
many  feet  front  on  the  river,  between  Jena  Street  and  Napo- 
leon Avenue,  extending  in  depth  to  Water  Street,  on  which 
the  levee  stood,  there  could  have  been  little  or  no  room  for  dis- 
cussion; for  it  is  settled  beyond  the  possibility  of  a  doubt  that 
the  words  **  front  to  the  river,"  /rente  al  riOf  convey  a  riparian 
estate,  and  that  under  them  the  vendee  is  entitled  to  the 
river  for  his  boundary:  6  Mart.  (La.)  216;  18  La.  269;  9  Hart. 
(La.)  656;  Cambre  v.  Cohnj  8  Martin,  N.  S.,  696. 

The  ruling  in  the  last-mentioned  case,  invoked  by  the  de- 
fendants, itself  recognizes  the  correctness  of  the  doctrine.  In 
expounding  the  law,  the  court  said,  however,  that  it  is  **  not 
applicable  to  a  sale  made  of  a  certain  limited  part,  taken  from 
a  whole  tract  of  land,  when,  at  the  time  of  sale,  the  vendor  held 
in  full  property  another  part,  between  that  sold  and  the  river.** 

In  the  more  recent  case  of  Ferriire  v.  New  Orleane^  86  La. 
Ann.  209,  it  was  held  that  when  property  was  sold  fronting 
and  ending  on  the  levee,  and  not  on  the  rivery  the  sale  em- 
braced all  the  rights  of  property  which  the  owner  had  in  the 
premises  up  to,  but  not  beyond,  the  levee,  and  therefore  that 
the  vendor  had  not  conveyed  the  batture  accretion  or  alluvion 
right*    This  case  is  but  a  corollary  of  previous  ones. 
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The  right  to  fatare  alluvial  formatioiiB  is  a  Tested  right  in* 
herent  in  the  property,  thus:  ^  The  porticm  added  is  not  con- 
sidered as  new  land.  It  is  part  of  the  old,  which  acquires  the 
same  qualities  and  which  belongs  to  the  same  owner,  in  the 
same  manner  as  the  increase  hj  the  growth  of  a  tree  makes 
part  of  the  tree*" :  8  Martin  N.  &,  667;  18  La.  54;  18  La.  Ann. 
105. 

In  the  present  case,  the  sale  is  not  of  a  certain  limited  part 
taken  from  a  whole  tract  of  land,  and  the  vendors  at  the  time 
of  sale  did  not  hold  any  other  between  that  sold  and  the  river. 

The  sale  was  fit>m  the  levee  then  in  existence  on  Water 
Street  to  the  river,  and  included  not  only  the  soil  actually 
susceptible  of  possession,  but,  besides,  all  such  other  as  might 
be  subsequently  formed  in  the  course  of  time,  labentibui  annU^ 
or  in  addition,  as  an  increment,  to  that  conveyed. 

It  is  to  be  observed  that  the  measurement  of  the  lateral  lines 
is  not  fixed  and  determined  with  precision.  It  shows  that  it 
was  not  possible  to  do  otherwise,  precisely  because  the  prob* 
ability  of  accretions  had  entered  into  the  minds  of  both  ven- 
dor and  purchaser*  Hence  it  is  that  the  act  declares  that  the 
sale  is  made  without  guaranty  as  to  measurement.  The  dec- 
laration is  clearly  indicative  that  the  ^vendor  was  unwilling  to 
be  bound  as  selling  a  certain  limited  part  which  was  not  as- 
certainable, but  designed  to  sell  the  property,  such  as  it  was 
and  might  thereafter  be,  in  area. 

Such  being  the  case,  what  difference  is  there  between  selling 
front  to  the  river,  with  a  depth  extending  from  it  to  a  parallel 
or  similar  line,  and  selling  front  on  such  line,  with  a  depth 
extending  from  it  to  the  river? 

In  either  case,  the  superficies  would  be  the  same,  and  the 
rights  to  the  batture  alike. 

Under  no  conceivable  contingency  would  the  vendor  pre- 
tend not  to  have  sold  the  whole  of  it,  and  claim  an  inch  of 
ground  between  the  river  and  the  street  and  the  lateral  lines, 
for  the  plain  reason  that,  having  divested  himself  of  all  title 
to  the  land  comprised  between  the  front  and  rear  lines  and 
the  side  limits,  he  could  not  be  permitted  to  gainsay  and  re- 
pudiate his  acts,  and  revendicate  what  has  passed  by  his  free 
inslitioB  from  him  to  his  vendee  for  due  consideration. 

There  is  noforoe  in  the  oontention  that  because  at  the  time 
cf  the  auction  sale,  at  which  Seller  acquired,  other  lots  were 
sold  to  other  purchasers,  with  the  batture  right  expressly 
mentioned,  and  because  such  right  was  not  thus  mentioned  in 
bis  deed,  he  did  not  acquire  it. 
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The  mention  of  the  battare  right  as  conveyed  in  the  other 
title  was  surplosage.  The  omission  of  it  from  Seiler's  title  is 
innocuous.  As  the  property  sold  to  those  parties  extended  to 
the  river,  aa  it  did  in  BeilePa  act,  the  purchasers  would  have 
acquired,  as  Seller  has,  without  such  mention. 

The  conclusion  is,  therefore,  that  Seller  acquired  not  only 
the  soil  in  esse  at  the  time  he  purchased,  but  also  the  rigbt  of 
the  batture  or  alluvion  soil  susceptible  of  formation  infuturo; 
that  his  rights  passed  to  his  widow  as  his  universal  legatee^ 
and  from  her  to  the  company  now  represented  by  the  plain- 
tiflfs  as  commissioners;  and  that  the  title  offered  by  them  to 
the  defendants  is  such  as  they  are  bound  to  accept 

Judgment  affirmed. 


AXiLaviov. — Vortli«Uw^iplieRlil(eto«]la¥ioii,M«iiototo£r€^0aavw 
kU;  38  Am.  I>eo.  276-280;  Leonard  y.  BaUm  Bauffe,  89  La.  Ann.  87& 

0BU)8— Watibs— BoTODARns. — Afl  to  %h%  rights  acquired  by  the 
grantee  in  a  grant  or  oonveyanoe  of  land  boanded  by  a  river  or  wateroouae^ 
■ee  OSUrmJMT.  Mack,  TI  Wis.  078;  20  Am.  St  Rep.  139,  and  note;  MiUer  ▼• 
MmidmkaU,  48  Minn.  96;  19  Am.  SI  Rep.  219;  Pakner  ▼.  FdrreO,  129  Fk 
81  162;  16  Am.  St  Rep.  708;  Wiffgenhom  ▼.  iCotinto,  23  Neb.  690;  8  Am.  St. 
Rep.  160;  Lake  St^penor  Land  Co.  v.  Mmerean,  38  Mian.  406;  8  Am.  St  Rep. 
679L 
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[42  LoUinAXIA  AMMUALi  481] 
llumOIPAL  Ck>HP0RATI0K8 — COMSTITUTIOKALITT   07   QBDnrAmS  PSOHIBrr- 

nra  Sxokzno  nr  SrsBiT-CAfiS.  —  An  ordinance  making  it  an  offense  for 
paaiengera  to  smoke  while  in  itreet-can,  adopted  by  a  eity  under  its 
eliarter  oonferring  authority  to  maintain  good  health  and  nnitary  oon- 
ditiona  and  to  aoppreM  nnisaneea,  is  oonititatiaiial  and  Talid. 

MancirAL  Ck>BFoaATioir8— Powxa  to  Abatb  SKOKUia  n  SfBaar-OABa  — 
A  eitj»  in  the  exeroise  of  its  legialattve  discretion,  may  determine  what  ia 
a  nnisanoe^  and  enaet  neoessary  ordinanoea  to  sappress  it^  and  it  may 
tiina  abats^  aa  a  nnisanee^  the  aot  of  smoking  by  passengsrs  while  ia 
attaataars^  aa  part  of  the  police  power  Tested  In  it. 

HmnoiFAL  Ck>BroRAnon— Powxa  to  Dxtxbjixkb  Wbas  b  NmsAiroi.  — 
—The  discretion  azerciaed  by  a  mnnidpal  oorporatioB  in  determining 
what  ia  a  nvisaaoa  will  not  be  Jndidally  interfered  with,  nnless  tha 
•QffporatloB  baa  been  manifeatly  nnreaaonabla  and  uppieasifa,  or  haa 
faivadad  privata  ijgbti  and  transoandad  tha  power  granted  ik  An  ordi- 
■anaa  prohlbitfaig  BBoking  by  paaiangafi  in  atraataanla  aal  open  to 
adtaak  on  althar  of  thaaa  gronnda. 

E.  Howard  MeCaUbj  OkavU  Farrar^  amd  Hmwy  Heidenr 
iai%  far  tha  appellant 
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T.  McC.  Hynian^  amsiant  city  attorney^  and  CarUton  Hunij 
city  attomsy^  for  the  appellee. 

McEnert,  J.  The  defendant  appeals  from  a  conviotloa 
bj  the  first  recorder's  oourt  of  the  city  of  New  Orleans  for  a 
violation  of  ordinance  No.  4197,  adopted  January  2,  1890. 
For  two  distinct  and  separate  violations  of  the  ordinance  he 
was  for  each  violation  sentenced  to  pay  a  fine  of  twenty-fiw 
dollars,  or  thirty  days'  imprisonment. 

The  ordinance  is  as  follows:  Whereas  the  custom  of  per- 
mitting smoking  in  the  street-cars  of  this  city  is  a  most  vile 
and  objectionable  one  to  the  majority  of  our  citizens,  eepe« 
dally  to  the  ladies,  who  are  entitled  to  that  courtesy  and  con- 
aideration  due  to  their  sex;  and  whereas  this  alone  of  all 
the  cities  of  the  Union  allows  such  a  discomfort  to  those 
of  its  citizens  who  ride  in  the  public  cars, — be  it  resolved  that 
from  and  after  the  promulgation  of  this  ordinance  that  smok- 
ing in  any  street-car  of  this  city  is  hereby  prohibited  and 
shall  hereafter  be  considered  as  a  misdemeanor,  and  any  one 
so  offending,  or  any  driver  of  a  street-car  who  permits  such  an 
offense,  shall  be  fined  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars,  or  imprisoned  not  less  than  five  days  or 
vnore  than  thirty  days,  recoverable  by  the  recorder  of  the  dis- 
trict in  which  the  offense  shall  be  committed;  and  be  it 
further  resolved  that  one  half  of  any  money  thus  recovered 
shall  be  the  property  of  the  party  giving  such  information  and 
testimony  to  the  recorder  as  will  lead  to  the  conviction  of  the 
offender.  Be  it  further  resolved  that  all  laws  or  parts  of  laws  in 
conflict  with  the  above  be  and  the  same  are  hereby  repealed. 
Adopted  by  the  council  of  the  city  of  New  Orleans  January 
2,  1890. 

The  defense  is, — 1.  The  unconstitutionality  of  theordinanoe; 
2.  That  the  city  of  New  Orleans  is  without  power  or  authority 
under  her  charter  to  pass  such  an  ordinance;  8.  That  the 
ordinance  in  question  is  vague,  indefinite,  and  insufiScien't  in 
its  terms,  and  does  not  define  what  acts  shall  constitute  a  viola- 
tion or  infringement;  4.  That  it  imposes  upon  the  drivers  of 
•treetrcars  duties  and  functions  beyond  the  powers  of  the 
eommon  oounciL 

The  ordinance  does  not  deprive  the  defendant  of  personal 
liberty,  ncnr  does  it  invade  any  right  of  private  property. 

Smoking  is  not  made  an  offense,  but  it  is  prohibited  only  in 
a  certain  designated  place. 

The  third  and  fourth  grounds  are  without  merit.    The  ordi- 
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nanoe  makes  it  epedficall/  an  offense  to  smoke  in  a  street-car. 
The  street-car  driyers  and  car  companies  are  not  complaining 
of  the  ordinance. 

2.  The  seyeral  street-railroad  companies  haye  adopted  the 
above  ordinance  as  a  part  of  their  regulations,  and  prohibited 
smoking  in  all  their  cars  immediately  after  the  passage  of  the 
ordinance.  When  the  defendant  entered  the  car,  there  was 
conspicuously  displayed  a  card  notifying  him  thatsmoking  was 
prohibited  in  that  particular  car. 

A  nuisance  belongs  to  *'  that  class  of  wrongs  that  arise  from 
the  unreasonable,  unwarrantable,  or  unlawful  use  by  a  person 
of  his  own  property,  either  real  or  personal,  or  from  his  own 
improper,  indecent,  or  unlawful  personal  conduct,  working 
an  obstruction  of  or  to  the  right  of  another  or  of  the  public, 
and  producing  such  material  annoyance,  inconvenience,  or  dis- 
comfort, or  hurt,  that  the  law  will  presumo  a  consequent  dam- 
age'': Wood  on  Nuisances. 

There  is  no  doubt  of  the  fact  that  smoking  in  the  street-cars 
in  the  city  of  New  Orleans  had  caused  to  the  great  majority 
of  people  using  them  material  annoyance,  inconvenience,  and 
discomfort  This  is  particularly  so  in  the  winter  season,  when 
the  cars  are  closed.  There  is  not  only  discomfort,  but  posi- 
tive danger  to  health  from  the  contaminated  air.  The  reoord 
establishes  these  facts. 

Smoking,  in  itself,  is  not  to  be  condemned  for  any  reason  of 
public  policy.  It  is  agreeable  and  pleasant,  almost  indispen- 
sable, to  those  who  have  acquired  the  habit;  but  it  is  distasteful 
and  offensive,  and  sometimes  hurtful,  to  those  who  are  com- 
pelled to  breathe  the  atmosphere  impregnated  with  tobacco  in 
close  and  confined  places. 

There  are  many  other  habits  in  manners  and  conduct 
which  in  some  localities  and  places  are  not  objectionable  to 
the  public,  but  when  committed  elsewhere  may  become  offens- 
ive*^ and  the  subject  of  penal  municipal  legislation.  Smoking 
may  be  classed  among  these  subjects  of  legislation  by  the 
municipal  corporation. 

The  police  power  delegated  to  the  city  of  New  Orleans  in 
its  charter  gives  ample  authority  to  the  city  to  maintain  its 
cleanness  and  health;  to  maintain  good  sanitary  conditions  in 
the  streets,  public  places,  and  buildings;  to  suppress  all 
nuisances;  and  to  impose  a  fine  and  imprisonment  for  the  vio- 
lation of  ordinances  created  in  pursuance  of  this  delegated 
power:  Act  20  of  1882,  sec.  7. 
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Tlie  authority  to  abate  nuisances  is  a  part  of  the  police 
power  vested  in  all  large  and  populous  cities.  To  determine 
what  is  a  nuisance  is  a  question  of  fact 

The  city  council  of  New  Orleans  is,  to  a  limited  extent, 
clothed  with  legislative  authority,  and  it  is  vested  with  that 
discretion,  within  its  powers,  common  to  all  legislative  bodies. 

Within  the  exercise  of  this  legislative  discretion,  it  has  the 
authority  to  determine  what  is  a  nuisance,  and  to  enact  the 
necessary  ordinances  to  suppress  it:  Kennedy  v.  Plielpsj  10  La. 
Ann.  227;  City  of  Monroe  ▼.  Oenpaeh^  33  La.  Ann.  1011. 

Much  is  therefore  left  to  the  discretion  of  the  municipal 
corporation  in  determining  what  is  a  nuisance;  and  the 
discretion  thus  exercised  will  not  be  judicially  interfered 
with,  unless  the  corporation  has  been  manifestly  unreason, 
able  and  oppressive,  inyaded  private  rights,  and  transcended 
the  power  granted  to  it:  Dillon  on  Municipal  Corporationsi 
sec  379. 

In  the  instant  case,  no  private  right,  either  of  person  or  of 
property,  has  been  violated  or  inyaded.  The  city  council,  in 
passing  the  ordinance,  did  not  transcend  its  powers.  It  had 
authority,  under  section  7  of  the  charter,  to  provide  for  the 
public  health.  It  can  therefore  require  in  public  places,  thea- 
ters, halls,  etc.,  that  there  shall  be  ventilation  for  a  supply  of 
fresh  and  pure  air;  and  in  order  to  preserve  the  public  peace, 
order,  and  health,  and  under  its  general  police  authority  in 
said  section  7,  it  can  compel  the  owner  of  public  halls  and 
theaters  to  provide  means  to  prevent  fires,  and  to  supply  fire- 
escapes  in  case  of  fire.  And  in  pursnance  of  the  same  powen 
it  can,  in  order  to  preserve  pure  and  fresh  air  in  crowded  hallSy 
and  to  prevent  fire,  prohibit  smoking  in  the  same. 

T&e  same  authority  and  the  same  reasons  apply  In  the  pro- 
hibition of  smoking  in  street-railway  cars. 

It  is  as  essential  to  health  and  to  comfort  to  have  pure  air 
in  them  as  in  any  other  crowded  place. 

The  facts  in  the  case  of  State  ▼.  Brighty  88  La.  Ann.  1,  58 
Am.  Rep.  165,  have  no  application 'to  this  case.  The  former 
involved  the  question  of  the  power  of  the  city  to  punish  a 
property  owner  for  not  keeping  his  sidewalk  clean  and  in  re- 
pair. This  court  decided  that  there  was  no  authority  for  the 
dty  to  declare  the  failure  to  raise  and  repair  the  sidewalks  a 
misdemeanor,  and  fix  a  penalty  to  the  same,  as  there  was  an 
absence  of  such  authority  in  section  7  of  the  charter. 

The  dty  council  had  ample  authority,  under  section  7  of  the 
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charter,  to  enact  tbe  ordinance  under  which  the  defendant 
was  convicted. 
Judgment  affirmed* 

Municipal  Ck)RFORATiomi— OasiHAircH.  —  A  Mf  ordinanoe  mut  bt 
reaaonabla,  tending  in  some  degree  to  the  scoompliehmeat  of  tbe  objeet  for 
whioh  the  mnnioipal  eorporation  wee  created  and  iti  powen  oonferredx  P&h 
fUv.  Armdnmfft  73  Hibh.  288;  16  Abl  St  Rep.  078^  end  note;  note  to  Rob- 
in9on  y.  Mayor  </  FrankOn,  84  Am.  Deo.  683-635;  Ward  ▼.  Mayor  tie,  qf 
OrtenviUe,  8  Bast  228;  86  Am.  Rep.  700,  and  note  702;  703;  CUy  qf  Lake 
View  y.  Tate,  180  lU.  247.  The  oity  may  pais  ordinanoee  to  protect  pnblie 
health:  LomniUe  y.  WMe,  84  Ey.  290;  State  t.  Noleomb,  68  Iowa.  107;  56 
Am.  Rep.  863;  ExjtarUO'Leary,  65  Mim.  180;  7  Am.  St.  Rep.  640. 

Municipal  Ck)RPOBATio]r8.  -»  Powia  to  Dktlabs  What  is  a  Kuisanoi: 
See  JSaaton  etc  R*y  Oa,  y.  CUy  qf  Battan,  133  Pa.  St.  505;  19  Am.  St  Rep. 
658,  and  note;  Town  qf  Arhaddphia  y,  Clarke  62  Ark.  23;  20  Am.  St  Rep^ 
154,  and  note. 
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Cbimival  Law— MvBpm— Paoov  NacnsaART  to  Brakibb.— Simple 
proof  of  a  homioide'ii  inmffieient  to  eetablieh  the  orime  of  murder.  Tbe 
profleontion  mnct  first  affirmatiyely  prove  the  exittence  of  maliee  in  the 
perpetrator,  in  order  to  put  him  upon  hia  defenae. 

GBnmiAL  Law — Mubdxb  —  PaBsuMPTioN  ibok  Act  or  Knuvo.  —  When 
an  act  it  oommltted  defiberately  with  a  deadly  weapon,  and  la  likely  to 
be  attended  with  dang«oM  oeneeyienee^  the  malioe  requisite  to  mur- 
der will  be  preenmedi  bat  the  presamption  whioh  arises  from  a  killing^ 
unattended  with  snob  eireamstanoes  of  yiolenee^  is  that  of  mnrder  in 
tbe  seoond  degree,  or  of  manslangbter. 

Gkivinal  Law  —  Mubdia  —  Pboop  of  Mauoi.  —  Malioe  may  1m  inferxed 
from  many  eirovmstanees,  other  than  the  use  of  a  deadly  weapon,  and 
ainoe  proof  of  it  asaally  lies  in  eirovmstantial  eyidenos^  eyidenoa  \A  9suf 
faots  which  go  to  afford  an  inf erenoe  of  its  ezistenoe  is  admissible 

OumNAL  Law —  Mubdeb  —  ByiDnraa  ov  Ixtint.  —  Where  the  mknter  or 
quo  ofilmo  forms  an  essential  or  indispensable  part  of  the  inqniiy,  teeti* 
mony  is  admissible  of  snob  aots,  oondnot,  or  deolaratkms  of  the  aoooaad 
as  tend  to  eataHish  snoh  knowledge  or  latent^  notwithstaading  thay  may 
eonstitnte  a  diffarent  orime  4n  law. 

Cbiminal  Law — Pboov  ev  Intbmt  pbok  DisnRor  OBma.  — Proof  of  a 
different  orime  from  the  one  oharged,  thongh  genenJIy  objeotionaUe,  b 
admissible  when  both  erimes  are  eloeely  linkad  or  eonneeted,  aspeniBHy 
in  the  fw  getim^  and  also  when  snoh  proof  is  parliaaat  and  aeeeaaaiy  to 
■how  Intent  When  the  intent  la  that  ahewiy  farihsr  proof  of  paamedi* 
tation  ia  anneoeaaary. 

Griminal  Law — Mubdib— Ivtbbt  Pbbbuiod  fbom  PaamaATiov  ov 
Anothxb  Fblont.  —  A  homidde  oommitted  by  an  aceosed  wliile  engaged 
la  the  perpetration  of  a  felony,  aa  rape  er  aodomy,  ia  uardet;  and  the 
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*  abaenoe  of  proof  of  promoditatioo  or  preoonaolTed  design  to  kill  is  iuufl- 
oient  to  redaoe  the  oriiiie  to  mensUaghteB. 

Nsw  TuAL — iNBurnouHOT  OF  EriDmoi.  — The  appellate  oonrt  will  not 
roTiee  the  refuaal  of  the  lower  oonrt  to  grant  a  motun  for  a  now  trial, 
baeed  aolely  on  an  alleged  defloieney  of  oridenoe  to  make  oat  the 


Alfred  Romarij  for  the  appellant. 

Walter  H.  Sogers,  attamejf^enerdl,  and  lAond  Adaws^  for 

the  state. 

Watkins,  J.  This  is  the  defendant's  second  appeal  from  a 
Terdict  and  judgment  sentencing  him  to  the  extreme  penalty 
of  the  law  for  the  commission  of  the  crime  of  murder:  41  La. 
Ann.  000. 

The  grounds  on  which  the  reversal  of  the  judgment  is  de- 
manded are:  1.  That  certain  testimony  was  improperly  ad- 
mitted; 2.  That  the  court  helow  improperly  declined  to  give 
certain  requested  special  charges  to  the  jury;  and  8.  That  his 
application  for  a  new  trial  was  illegally  refused. 

1.  The  first  bill  of  exceptions  to  which  our  attention  is  at- 
tracted is  that  in  reference  to  the  testimony  of  the  coroner, 
who  was  called  and  interrogated  as  a  witness  on  the  part  of 
the  state. 

The  objections  to  the  coroner's  statement  as  a  witness  are: 
1.  That  it  is  irrelevant  to  the  issue;  2.  ^'That  its  tendency 
was  to  prejudice  the  accused  before  the  jury'';  and  3.  That  it 
tended  to  establish  the  perpetration  of  another  and  different 
crime  than  the  one  charged  against  the  accused,  and  which 
was  not  necessarily  included  therein. 

To  these  objections  the  trial  judge  replied  that  ^  in  all  cases 
of  homicide,  even  when  it  is  not  absolutely  necessary  to  prove 
the  condition  of  the  body  of  the  deceased  in  order  to  ascertain 
and  determine  the  cause  of  the  death,  and  the  instrumental- 
ity, means,  and  agencies  by  which  death  was  accomplished, 
such  testimony  is  admissible  to  show  whether  or  not  the  kill- 
ing was  by  the  use  of  means  and  agencies  prepared  in  ad- 
vance, and  dangerous  to  human  life.  8uch  testimony  is  also 
admissible  to  show  motive,  and  whether  the  killing,  inten- 
tional or  unintentional,  was  done  while  the  accused  was  en- 
gaged in  doing  some  other  unlawful  or  felonious  act."  He 
therefore  considered  the  testimony  competent,  and  admitted 
it  over  defendant's  objection  and  exception. 

In  thus  ruling,  we  think  the  judge's  decision  was  undoubt- 
edly correct.  The  simple  proof  of  a  homicide  is  insufficient 
to  establish  the  crime  of  murder.     Some  proof  must  be  first 
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affirmatiyely  made,  on  the  part  of  the  state,  of  the  existence  of 
malice  in  the  heart  of  the  perpetrator  of  the  act,  in  order  to 
put  the  accused  upon  his  defense. 

Ordinarily,  when  the  act  is  committed  deliberately,  with  a 
deadly  weapon,  and  is  likely  to  be  attended  with  dangerous 
consequences,  the  malice  requisite  to  murder  will  be  pre- 
sumed. But  as  a  general  rule  it  has  been  held  in  diiSerent' 
states  that  the  presumption  which  arises  from  a  killing,  unat- 
tended with  such  circumstances  of  violence,  is  that  of  murder 
in  the  second  degree.  And  as  under  our  law  there  are  no 
grades  or  degrees  in  the  crime  of  murder,  the  simple  proof  of 
a  killing  by  the  accused,  unattended  by  any  circumstances  of 
malice,  could  raise  no  stronger  presumption  against  him  than 
that  of  manslaughter:  2  Wharton's  Crim.  Law,  sec.  952. 

But  there  are  many  circumstances  from  which  malice  may 
be  inferred,  other  than  the  use  of  a  deadly  weapon;  and  Mr. 
Wharton  instances  "prior  attempts  to  injure,  though  in  other 
ways*':  2  Wharton's  Crim.  Law,  sec.  954. 

The  same  author  says:  "Since  malice  cannot  usually  be 
directly  proved,  and  the  evidence  of  it,  therefore,  being  cireum- 
stantial,  any  facts  which  go  to  afford  an  inference  of  its  exist- 
ence are  admissible":  2  Wharton's  Crim.  Law,  sec.  956. 

The  same  author  announces  the  rule  to  be,  that  "  where 
the  icUnter  or  quo  animo  forms  an  essential  or  indispensable 
part  of  the  inquiry,  testimony  may  be  offered  of  such  acts, 
conduct,  or  declarations  of  the  accused  as  tend  to  establish 
such  knowledge  or  intenti  •  •  •  •  notwithstanding  they  may 
in  law  constitute  a  distinct  crime":  Wharton  on  Homicide* 
sees.  701,  702. 

Bishop  puts  the  principle  thus  tersely:  "The  proof  of  crim- 
inal intent  and  of  guilty  knowledge,  not  generally  admitting 
of  other  than  circumstantial  evidence,  may  often  be  aided  by 
showing  another  crime  attempted  or  perpetrated;  and  when 
it  can  be,  it  is  permissible":  1  Bishop's  Crim.  Proc.,  sec.  1126. 

In  treating  of  what  is  admissible  in  proof  of  res  gestm^  the 
same  author  says:  "  Therefore  if  two  or  more  offenses  are  com* 
mitted  in  one  transaction,  all  the  transaction — that  is,  all  the 
offenses — may  be  given  in  evidence  on  the  trial  for  one.  And 
all  the  If  gesta  may  be  shown,  though  the  transaction  is  a 
eontinuing  one,  or  done  in  parts  on  different  days":  Bishop's 
Crim.  Proc.,  sec.  1125. 

Our  predecessors  recognized  and  enforced  this  precept  of 
criminal  law  in  State  v.  Patza^S  La.  Ann.  512,  the  rule  being 
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•Uted  tbns:  "The  general  rule  is,  as  stated  by  counsel  for  the 
acoused,  that  no  evidence  can  be  given  of  other  felonies  com- 
mitted by  the  prisoner  than  that  charged  in  the  indictment. 
To  this  rule,  however,  there  are  exceptions,  one  of  which  is 
where  it  becomes  material  to  show  the  intent  with  which  the 
act  charged  was  done.  Evidence  may  be  given  of  a  distinct 
offense  not  laid  in  the  indictment''  See  also  State  v.  Thom<M^ 
80  La.  Ann.  600. 

We  have  maintained  the  right  of  the  state  to  offer  such  evi- 
dence  as  is  here  objected  to  in  a  recent  and  conspicuous  case 
{State  V.  Vinee^  84  La.  Ann.  1081),  in  which  we  said:  "Proof 
of  a  different  crime  from  the  one  charged,  though  generally 
objectioDablOi  is  admissible  when  both  offenses  are  closely 
linked  or  connected,  especially  in  the  res  geetm^  and  also  when 
■nob  proof  is  pertinent  and  necessary  to  show  intent":  State  v. 
MvlhMand^  16  La.  Ann.  877;  StaU  v.  Rohfrieeht,  12  La.  Ann. 
882. 

On  this  summary  of  authority  we  can  safely  rest  our  con- 
clusion as  to  the  correctness  of  the  ruling  complained  of  by  the 
accused. 

2.  The  defendant's  colinsel  requested  several  special  charges, 
which  were  refused  by  the  trial  judge,  which  we  will  consider 
separately. 

(a.)  That  no  evidence  tending  to  establish  the  commission 
of  other  offenses  not  connected  with  the  charge  of  murder,  and 
not  iprowing  out  of  such  charge,  should  be  considered  by  the 
jury  in  forming  their  verdict  in  this  case. 

To  this  request  the  judge  responds  that  it  proceeds  upon  the 
hypothesis  that  there  was  evidence  before  the  jury  tending  to 
establish  the  commission  of  other  offenses  not  connected  with 
the  charge  of  murder;  but  he  says:  ''There  was  no  evidence 
before  the  jury  respecting  the  commission  of  any  offense  by 
the  accused  which  was  not  connected  with  the  charge  of  mur^ 
der,  and  which  did  not  tend  to  show  that  the  killing  was  done 
while  the  accused  was  engaged  in  the  commission  of  an  offense 
which  was  a  felony.'' 

On  this  statement  of  fact,  the  requested  charge  would  have 
been  misleading  and  superfluous  if  made,  and  the  judge  prop- 
erly refused  to  give  it  to  the  jury. 

(6.)  That  should  the  jury  believe  from  the  law  and  the  evi- 
dence that  the  accused,  being  of  sound  mind,  cuused  the  deHth 
of  the  deceased  in  an  unlawful  manner,  though  not  againsit 
the  will  of  the  latter;  and  should  the  jury  also  believe  that  tlie 
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roBuIt  of  the  defendant's  act  showed  negligence  or  gross  im- 
prudence, hut  no  premeditation,  no  preconceived  design  to  kill, 
and  therefore  no  malice  on  his  part, — it  would  be  the  duty  of 
the  jury  to  find  for  manslaughter,  but  not  for  murder. 

The  judge  declined  to  give  this  special  charge,  on  the  ground 
that  it  was  not  a  correct  exposition  of  the  law;  insisting,  on 
the  contrary,  that  if  the  killing  was  shown  to  have  been  done 
while  the  accused  was  engaged  in  doing  an  act  which  was  itself 
a  felony,  the  absence  of  proof  of  premeditation  or  preconceived 
design  to  kill  the  deceased  is  insufficient  to  reduce  the  crime 
to  manslaughter.  He  supports  that  view  by  reference  to  his 
written  charge,  in  which  similar  ground  is  ti^en,  via.:  '*  If  the 
jury  believe  from  the  evidence,  and  are  satisfiedy  that  the  de> 
ceased  came  to  her  death  from  any  drug,  or  potion,  or  intozi* 
cant  furnished  by  the  accused  for  the  purpose  of  depriving 
her  of  consciousness  or  volition,  to  enable  him  thereby  to  have 
either  sexual  or  unnatural  intercourse,  and  not  for  the  purpose 
of  causing  death,  yet  if  in  the  perpetration  of  such  unlawful 
design  death  ensue,  such  act  is  murder/' 

This  requested  charge  is  but  a  supplement  to  the  objection 
urged  to  the  admissibility  of  evidence,  discussed  in  paragraph 
1;  for  if  it  be  permissible,  on  a  trial  for  murder,  to  show  the 
guilty  knowledge  and  criminal  intent  by  making  proof  of  the 
commission  of  another  crime  attempted  or  perpetrated;  if 
more  than  one  offense  may  be  proved  to  have  been  committed 
by  the  accused,  when  the  two  transactions  constitute  parts  of 
the  re$  gesim;  if  it  be  an  exception  to  the  general  rule  that 
where  it  becomes  material  to  show  the  intent  with  which  the 
act  charged  was  done,  evidence  may  be  given  of  a  distinct 
offense,  not  laid  in  the  indictment, — what  becomes  of  the  prop- 
osition that  other  proof  of  premeditation  should  be  adminis- 
tered in  order  to  make  out  a  case  of  murder? 

As  we  understand  the  proposition  argued  and  determined, 
it  is,  that  such  proof  is  admissible  for  the  purpose  of  showing 
premeditation  and  malicious  intent;  or  that  if  offered  and 
received,  the  proof  of  the  commission  of  such  contemporane- 
ous crime,  forming,  as  it  does,  a  part  of  the  res  gsstaSf  would  be 
accepted  as  sufficient  proof  of  malice.  Certainly,  no  argu- 
ment can  be  required  in  support  of  the  proposition  that  a 
homicide  committed  by  an  accused  while  he  is  actually  en- 
gaged in  the  perpetration  of  a  known  felony,  such  as  rape  or 
sodomy,  is  murder. 

(e.)  That  if  the  jury  should  believe  from  the  law  and  the 
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eyidence  that  the  accused  is  guilty  of  felonious  boraicide,  but 
that  at  the  time  of  the  commissiou  of  the  offense  he  was  suf- 
fering from  such  mental  disease  or  such  delusion  that  it  over- 
powered his  will  and  rendered  him  unable  to  distinguish 
between  right  and  wrong  as  to  the  act  actually  committed,  or 
made  it  impossible  for  him  to  elect  between  right  or  wrongi 
and  that  no  reason  or  rational  cause  or  motive  for  the  perpe- 
tration of  the  deed  is  shown  to  have  existed,  and  that,  further- 
more, the  evidence  adduced  on  the  trial  shows  no  ill-will,  or 
malevolence,  or  evil  intent  on  the  part  of  the  accused  as 
against  the  deceased,  the  prisoner  cannot  be  found  guilty  of 
mnrder. 

The  judge  assigns  aa  reason  for  refusing  to  so  charge  the 
jury  that  there  waa  no  proof  offered  with  respect  to  the  mental 
oondition  of  the  accused  at  the  time  of  or  previous  to  the  per- 
petration of  the  crime  charged.  No  evidence  to  that  effect  is 
found  incorporated  in  the  transcript.  None  is  adverted  in 
the  defendant's  bill  of  exceptions.  How,  then,  was  it  pos- 
sible for  the  jury  to  have  believed  ^from  the  evidence ''  that 
the  accused  was  suffering  from  mental  disease  or  delusion  suf- 
ficient to  have  overpowered  his  will  and  rendered  him  unable 
to  distinguish  between  right  and  wrong  at  the  time  he  did  the 
fatal  act?  Of  course  they  could  not,  as  there  was  no  such 
evidence  adduced*  On  the  contrary,  the  judge  states  that  the 
eoroner  swore  that  the  accused  was  sane  before  and  after  the 
homicide. 

As  the  assumed  insanity  of  the  accused  Is  the  gravamen  of 
the  charge  requested,  and  there  was  no  such  proof  adduced, 
we  need  not  proeecute  this  inquiry  further;  for  it  is  an  ele- 
mentary precept  of  our  criminal  jurisprudence  that  a  court 
iHumot  be  required  to  charge  the  jury  in  matters  of  law  upon 
a  point  which  does  not  arise  in  the  case,  and  which  is  not 
applicable  to  the  facts  in  evidence:  State  v.  Moultrie^  84  La. 
Ann.  489;  BtaU  v.  ThamaSy  84  La.  Ann.  1084;  State  v.  Rieulfi, 
86  La.  Ann.  770;  StaU  v.  OariCy  85  La.  Ann.  970;  StaU  v. 
HamSUof^  86  La.  Ann.  1048;  State  v.  MUton,  87  La.  Ann.  77; 
StaU  T.  Fardj  87  La.  Ann.  448;  State  v.  Labuzan^  87  La.  Ann. 
488;  State  v.  ffimmonf,  88  La.  Ann.  41;  StaU  v.  Primeaux,  89 
La.  Ann.  678. 

(d.)  That  in  circumstantial  evidence  every  necessary  link 
in  the  testimony,  and  every  material  and  necessary  fact  upon 
which  a  conviction  depends,  must  be  proven  beyond  a  reason- 
able doubt,  and  that  if  any  of  the  facts  or  circumstances 
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eBtablished  be  inconsistent  with  the  hypothesia  of  guilti  thai 
hypothesis  cannot  be  true. 

To  this  request  the  judge  inadrertently  assigned  no  answer; 
but  as  counsel  in  his  brief  has  made  no  mention  of  it|  we  will 
pass  it  by  without  discussion.  We  referred  to  it  merely  for 
the  purpose  of  exhausting  the  grounds  assigned  in  defendant's 
bill  of  exceptions* 

8.  The  grounds  of  the  application  for  a  new  trial  are:  l.Thai 
the  verdict  of  the  jury  is  contrary  to  law  and  eyidence;  2.  The 
jury  disregarded  the  evidence  submitted  to  them,  and  rested 
their  verdicty  apparently,  on  the  evidence  given  on  a  former 
trial;  8.  That  the  jury  were  swayed  by  the  specious  theories 
of  the  coroner,  who  was,  against  defendant's  protest,  allowed 
to  testify  upon  matters  extraneous  to,  and  not  connected  with, 
the  charge  in  the  indictment 

It  is  against  elementary  principles,  and  in  the  teeth  of  a 
special  statute,  to  claim  that  we  can  consider,  for  the  purposes 
of  the  allowance  vd  nan  of  a  new  trial,  the  evidence  adduced 
before  the  jury  on  the  issue  of  guilt  or  innocence  of  the  ac- 
cused. That  question  has  passed  beyond  the  domain  of  dis- 
cussion in  this  court:  8iaU  v.  8Mey^  41  La.  Ann.  143,  and  cases 
cited  therein. 

It  has  often  been  held  by  us  that  as  this  court  has  appel- 
late jurisdiction  on  questions  of  law  alone,  it  will  not  revise 
the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial, 
based  solely  on  an  alleged  deficiency  of  evidence  to  make  out 
the  case:  State  v.  Hopkins^  88  La.  Ann.  34;  State  v.  Crowley^ 
88  La.  Ann.  782;  State  v.  Young,  84  La.  Ann.  346;  StaU  v. 
Diskin,  35  La.  Ann.  46;  State  v.  ReUly,  37  La.  Ann.  5;  State 
V.  Taylory  37  La.  Ann.  40;  StaU  v.  Hahn,  88  La.  Ann.  169; 
State  V.  Smith,  38  La.  Ann.  301;  State  v.  BackaraWf  88  La. 
Ann.  316;  State  v.  Bates,  38  La.  Ann.  491;  StaU  r.  Bird,  88 
La.  Ann.  497;  StaU  v.  Brouesard,  39  La.  Ann.  671. 

The  discretion  of  the  district  judge  cannot  be  disturbed  on 
the  showing  made. 

This  completes  the  review  of  the  numerous  points  made  in 
this  case,  and  our  conclusion  is,  that  the  trial  was  tegular  in 
every  particular,  and  do  error  is  apparent  from  an  inspection 
of  the  record. 

The  counsel  who  was  appointed  to  represent  the  defendant 
1ms  fepresented  him  with  signal  ability,  and  we  are  very  muck 
Indebted  In  him  for  his  exceptionally  able  and  sslMtnslivn 
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brief.    Bat  on  the  record  as  presented  to  ub,  there  ie  nothing 
which  entitles  the  aocosed  to  relief  at  oar  hands. 
Jadgment  afi&rmed. 


Mprpp — IfAWLAPOHrML — Am  to  what  ndnoM  iiiiird«r  to  nuuiiUiigli* 
tar,  see  OampUU  ▼•  OommtrnweaUh,  88  Ky.  402,  a$U$^  p.  848,  aad  note. 

MuRDia — M ALTOS, — Piara  eaa  be  oo  murdtr  ia  aay  dagraa  without 
malioo.  Volaatvy  oiaatlaiighter  Is  tho  mool  oalpablo  phaoo  of  homieido 
poonblo  withont  nuOioot  Gibmm  r.  State,  89  Ala.  121|  18  Am.  St.  Rop.  96w 
Tho  noo  of  o  dndly  woapoa  hi  omoi  of  homieide  niioi  tho  praoamptioa  of 
nuOioo:  OSbeom  r.  State,  89  Ala.  121|  18  Am.  Bfc.  Bopw  96|  oomparo  Oroomr. 
Stale,  86  Go.  718^  atUe,  p.  179,  aad  aoto.  Mnrdor  ia  tho  flnt  degroo  may  bo 
prorod  by  tho  mora  foot  of  tha  killing,  and  tha  attandaat  obeamstanoea,  and 
whoro  no  oiroamataneaa  lobat  tha  preaomption,  tha  law  praaamaa  that  tho 
Qulawfal  aot  was  both  maliotoaa  and  intantional:  State  ▼.  ^IgoMMMlar,  80  S.  GL 
74;  14  Am.  St.  Bop.  879;  State  ▼•  Brown,  41  Minn.  819. 

MnaDBa — iMTurr^PBOov  or  OrHxa  Gama^Tho  jary  ahoald  disro* 
gard  oridonoo  introdnood  to  proTO  a  prsTions  oonviction  of  felony,  whioh  is 
also  ehargod  In  the  indiotment:  People  ▼.  Vou,  78  OaL  1.  Eridonoo  of  a  aim- 
ilar  offeDae  oommitted  by  defendant  at  another  time  and  plaoe  Is  noTor  ad* 
miflaibla  against  him,  oxoopt  to  show  intent:  Stnmg  ▼.  State,  86  Ind.  208;  44 
Am.  Rep.  292,  aad  note  290-808;  Oammumweaiih  r.  CtmtpbeU,  7  Allen,  541; 
83  Am.  Doa  705;  note  to  Thaper  t.  Thayer,  100  Am.  Dea  118.  Where  one 
Is  on  trial  for  nrarder,  OTidenoo  of  an  asaaalt  apon  the  wife  of  the  deoeased 
Jnst  after  tho  killing  la  admissible,  aa  tending  to  ahow  the  motive  whioh  aoto- 
atod  dafeodant  in  killing  tho  hnabaad:  Benmm  r.  State,  119  Ind.  488;  but  see 
Bkqfaer  r.  Oammomoeaith,  72  Pa  St.  60;  13  Am.  Rep.  649;  State  r.  Lapage, 
57  N.  H.  245;  24  Am.  Rep.  69. 

Intent  ia  a  question  of  fact,  not  of  law.  It  may  be  inferred  from  aoti  of 
Tiolsnoe  or  tho  nso  ol  a  weapon  whioh  is  oalonlated  to  canse  death:  Lame  ▼. 
State,  85  Ala.  11;  bat  aee  Pattereon  w.  State,  85  Qa.  131,  ante,  p.  152,  and 
note.  Tho  latent  mnat  preoedo  tho  killing:  Oreen  ▼.  State,  51  Ark.  189.  Aa 
anmistakabla  intent  to  kill  ia  not  nooeaaaiy  to  prora  mnrdor:  State  r,  Hoaeer, 
4  Dor.  k  &  865;  84  Anu  Dea  383;  or  an  assanlt  with  intent  to  kill:  Lam  ▼. 
State,  85  Ala.  11.  To  establish  mnrdor,  it  is  snffioieat  that  defendant  had 
■watal  eapaolty  enongh  to  form  a  apooiflo  Intent  to  oommll  tho  homloldt^ 
stfrshsndud  tho  aatave  ol  tho  aet»  aad  eommitled  the  kilUi^  wiHMIf ,  d^ 

fsoawditatadlyt  State  ▼.  Smifi,  f7  Oiaa.  4SI. 
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SWEBNBY   V.    ShAESPEABB. 

[4a  LovinAXJL  Ankual,  tti.] 

MmnoiPAL  CoBFORATioB  —  RioHT  TO  OoNTROL  BiTim  Baitk.  •»  A  dtyllM 
41m  right  to  oontrol,  manage^  and  adminiater  th«  qm  of  the  river  baaks 
within  the  corporate  limits  for  the  publio  oonvenienoe  and  utility;  to 
eetabliah  wharroe  and  landings;  to  ereet  and  provide  facilities  for  the  nae 
of  Tessels  and  watsr-oraft;  and  to  charge  Jnst  eompensatioo  for  the  use 
ttiereot.  Riparian  ovnera  or  their  lessees  hare  no  right  to  appropriate 
these  banks  to  their  exdiisire  ose  for  sndi  or  anj  other  purposes,  and 
thej  haTo  no  prtTate  property  in  the  vse  thereof  whidi  is  in  the  pnblia 

tfimiCIPAI*  COBFOKATIOm  —  RiOBT   TO    CONTBOL    UsB   OF  RlTXB  BaRK.  « 

The  discretion  exercised  by  a  manicipal  corporation  fat  determining  what 
are  proper  and  needful  fMsilities  for  commerce,  and  on  what  part  of  the 
riTer  bank,  within  its  limits,  they  should  be  eetabliahed,  is  not  a  proper 
■ubjeet  for  judicial  control  or  interference.  WhatcTcr  incidental  damage 
may  result  to  riparian  proprietors  or  their  lessees  from  the  exercise  of 
such  discretion  is  damnum  absque  injuria, 

IffUKIOIPAL  CORPOBATIONS  —  RiOHT  TO  Ck>NTKOL  UsB   09    RiTER    BaNK.  — 

A  riparian  owner  along  the  banks  of  a  river  within  the  corporate  limits 
of  a  city,  or  his  leasee,  has  no  right  to  erect  on  the  batture  outside  the 
levee  in  front  of  his  property,  upon  pilea  driven  in  the  earth,  aheds  or 
other  atructurea  for  hia  own  exclasive  uae  and  benefit;  and  in  caae  of 
such  erection  the  city  may  order  the  same  removed,  and  upon  refusal 
by  the  owner,  may  remove  them. 

T.  if.  QiU^  for  the  appellant. 

Francis  B.  Lee^  assistant  city  attorney,  for  the  appellees. 

Watktnb,  J.  As  a  dealer  in  coal,  the  plaintiff  has  con- 
stantly on  hand  a  number  of  barges  laden  with  coal,  and  for 
their  safety  and  security  he  avers  it  to  be  necessary  that  there 
should  be  some  place  on  the  banks  of  the  Mississippi  River, 
and  within  the  parish  of  Orleans,  where  same  may  be  landed 
and  secured,  and  where  suitable  quarters  may  be  provided 
in  which  to  store  the  necessary  apparatus  with  which  to  pro- 
tect and  secure  said  barges  and  other  boats,  and  also  for  the 
purpose  of  housing  the  men  employed,  and  who  are  required 
to  be  in  immediate  and  constant  attendance. 

In  his  petition  he  avers  that  he  has  leased  certain  batture 
and  riparian  property  about  five  or  six  miles  above  Canal 
Street  landing  '^  where  he  has,  at  large  expense,  sunk  piles  and 
clusters  of  piles,  or  hitching-posts,  to  which  he  makes  fast  said 
barges  and  boats  of  coal,  and  has  built  two  small  wooden 
houses  at  an  expense  of  about  five  hundred  dollars,  in  which 
to  house  the  men,  .  .  .  ^  and  to  store  the  apparatus  abso- 
lutely necessary  to  his  business,"  etc.;  that  the  mayor  and 
commissioner  of  public  works  '^  threaten  to  interfere  with  him 


Majf  1890.]  SwEBNST  V,  Shakspeabb.  401 

in  the  peaceful  possesfiion  and  use  of  said  house,  and  to  re- 
move, OF  cause  the  same  to  be  removed,  on  the  ground  that 
he  is  a  squatter  and  obstructing  Calhoun  Street." 

This  he  denies,  and  afiBrms  that  he  is  the  lessee,  or  tenanti 
of  the  aforesaid  batture  and  riparian  rights,  from  the  Texas 
and  Pacific  Railroad  Company,  the  owner  thereof. 

He  avers  "  that  his  said  houses  are  not  only  necessary,  as 
aforesaid,  to  the  commerce  in  which  he  is  engaged,  but  are 
neither  on,  nor  do  they  obstruct,  any  street,  and  are  built  on 
the  outside  of  the  levee,  upon  piles  driven  in  the  batture 
aforesaid,  and  which  batture  is  some  three  hundred  feet  in 
width  from  the  levee  to  the  water's  edge." 

Against  the  threatened  interference  alleged,  plaintiff  ob* 
iained  an  injunction,  in  order  to  preserve  the  status  qxio. 

The  city  attorney  ruled  plaintiff  to  show  cause  why  his 
injunction  should  not  be  dissolved  on  the  ground  that  his  peti- 
tion stated  no  cause  of  action;  and  pending  the  trial  of  the 
rule,  be  specially  excepted  to  his  petition,  on  the  same  ground, 
and  prayed  that  the  suit  be  dismissed. 

On  trial,  the  rule  was  made  absolute,  the  exception 
sustained,  and  suit  dismissed.  From  the  judgment  plaintiff 
has  appealed. 

The  city  attorney's  contention  is,  that  conceding  the  plain- 
tiff  to  be  the  lessee  of  the  railroad  company,  and  that  the  com- 
pany was  the  proprietor  of  the  soil  over  which  the  plaintiff's 
right  of  use  extends,  and  yet  he  discloses  no  legal  right  in 
himself  or  in  his  lessor  to  permit  the  construction  of  such 
houses  or  other  permanent  structures  on  the  batture,  as 
those  described  in  his  petition. 

On  the  other  hand,  the  plaintiff's  counsel  seeks  to  restrict 
the  issues  to  the  limits  prescribed  in  his  petition,  i.  e.,  as  to 
whether  or  not  he  was  a  squatter,  and  his  houses  an  obstruc- 
tion to  Calhoun  Street 

We  do  not  think  the  issues  can  be  so  restricted;  for  con- 
ceding that  plaintiff  was  not  a  squatter,  but  a  lessee,  and  that 
the  houses  he  had  erected  were  no  obstruction  to  Calhoun 
street,  and  yet  the  mayor  of  the  city  and  the  commissioner 
of  public  works  have  a  perfect  legal  right  to  question  his 
authority  to  build  houses  *' outside  of  the  levee,  upon  piles 
driven  in  the  batture,"  as  plaintiff  avers  he  did. 

The  district  judge  evidently  entertained  this  view,  and  rested 
\m  decisioD  on  our  opinion  in  Watson  v*  TumbuU^  M  La.  Ann. 
857,  which  appears  to  be  conclusive  of  the  whole  case.    In  that 

AM.  Sf.  Kw.,  You  XXL  —26 
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case  we  said:  "  Within  the  corporate  limits,  the  city  of  New 
Orleans,  under  her  charter  and  under  the  general  law,  has  the 
right  to  control,  manage,  and  administer  the  use  of  the  river 
banks  for  the  public  conrenience  and  utility;  to  estab- 
lish wharves  and  landings;  to  erect  and  provide  facilities  for 
the  use  of  vessels  and  water-crafts;  and  to  charge  just  compen- 
sation for  the  use  thereof.  Riparian  proprietors  have  no  right 
to  appropriate  to  their  exclusive  use  these  banks,  and  they  have 
no  private  property  in  the  use  thereof,  which  is  in  the  public. 
The  discretion  of  the  city  authorities,  in  determining  what  are 
proper  and  needed  facilities  for  commerce,  and  on  what  part 
of  the  river  bank,  within  her  limits,  they  should  be  estab- 
lished, is  manifestly  not  a  proper  subject  for  judicial  control 
or  interference.  Whatever  incidental  damage  may  result  to 
proprietors  from  the  exercise  of  their  unquestionable  cor- 
porate rights,  it  is  damnum  absque  injuria,** 

The  bank  of  river  has  been  defined  to  be  ''  that  space  which 
the  water  covers  when  the  river  is  highest  in  any  season  of 
the  year":  Morgan  v.  Livingatonf  6  La.  216. 

The  term  '*  batture  "  '*  is  applied  principally  to  certain  por- 
tions of  the  bed  of  the  Mississippi  River  which  are  left  dry 
when  the  water  is  low,  and  are  covered  again,  either  in  whole 
or  in  part,  by  the  annual  swells  ":  Hollingsworth  v.  Chaffe^  33 
La.  Ann.  548. 

It  therefore  follows  that  plaintiff's  vendor,  .as  a  riparian 
proprietor,  has  no  right  to  appropriate  to  its  exclusive  use  any 
portion  of  the  batture,  and  it  has  no  right  of  property  in  the 
use  thereof;  that  the  city  authorities  are  vested  with  a  discre- 
tion in  determining  what  are  proper  and  needed  facilities  for 
commerce,  and  on  what  part  of  the  batture  they  shall  be  es- 
tablished. 

Hence  the  plaintiff,  as  lessee,  acquired  under  his  contract 
no  such  right,  and  under  the  law  he  could  not  select  the  place 
at  which  he  should  establish  the  landing-place  for  his  coal 
boats  and  barges. 

In  Pickles  v.  MeLeUan  Dry  Dock  Co.,  88  La.  Ann.  412,  we 
held  that  the  defendant  had  no  right  to  locate  their  dock  and 
drive  piles  in  the  bed  of  the  river  near  the  shore,  although 
owner  of  the  riparian  property. 

In  Railroad  Co.  v.  Winthrop^  5  La.  Ann.  86,  it  was  held  that 
a  conversion  of  a  portion  of  the  batture  in  front  of  CarroUton 
into  a  wood-yard  was  not  a  public  use,  but  a  private  deetinap 
tion  of  property. 
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In  Hudson  y.  Mayor,  8  La.  564,  the  court  decided  that 
'*  any  works  or  constructionB  made  by  individuals  calculated 
to  prevent  their  use  entirely,  or  to  abridge  it,  may  fairly  be 
considered  as  public  nuisances,  and  subject  to  be  abated  by 
the  authorities  of  the  city." 

In  Mayor  v.  Magnon,  4  Mart  (La.)  9,  the  court  held  that 
*'  as  the  fisherman  could  not  justify  the  inclosure  of  a  space  of 
ground  on  the  bank  of  a  river  for  the  safety  of  his  net  when 
spread  to  be  dried,  nor  the  erection  of  a  warehouse  for  the 
storage  of  fish,  the  carpenter  cannot  justify  the  erection  of  a 
permanent  shed  or  building  for  the  safety  of  his  tools  or  the 
materials  which  he  uses,  nor  to  fence  the  ground  for  the  pro- 
tection of  the  timber  which  it  may  be  his  interest  to  accumu- 
late." 

From  these  frequent  adjudications  on  the  subject,  we  think 
it  is  well  settled  that  the  plaintiff  was  without  right  or  author- 
ity to  build  houses  on  the  batture,  and  rest  their  foundations 
upon  piles  driven  in  the  ground.  This  was  an  evident  appro- 
priation, to  his  exclusive  use,  of  the  river  bank  within  the 
limits  of  the  city,  in  direct  violation  of  the  right  of  control 
and  administration  vested  in  the  city. 

The  judgment  appealed  from  ia  correct,  and  it  is  therefore 
affirmed. 

Rehearing  refused. 

MtnvioiPAL  Corporations — Waters. — A  oify  may  Mtabliih  a  irablto 
wharf,  where  any  duly  dedicated  street  abate  npon  a  navigable  stream,  with- 
out regard  to  whether  the  riparian  owner  has  title  to  the  land  nnder  the 
water:  Baehu  ▼.  Detroit,  49  Mich.  110;  43  Am  Rep.  447.  And  a  city  may 
forbid  a  person  owning  a  lot  abutting  upon  a  river,  upon  which  no  wharf  or 
public  landing  has  been  established,  to  use  such  lot  as  a  wharf  or  landing, 
without  permission  of  the  city  and  the  payment  of  wharfage:  Duhuque  T* 
Stouf,  32  Iowa,  80;  7  Am.  Rep.  171.  A  city,  having  power  by  its  charter  to 
do  all  things  necessary  to  be  done  by  corporations  may  appropriate  a  pari 
of  the  bank  of  a  pubUo  river  within  its  Umits  for  publio  nsex  Mtmpkk  ▼• 
Wrigki,  6  Terg.  497;  S7  Am.  Dea  480l 
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JiriHiMiiiiB — ftmwnui  or  Stays  PBonwrr  to  Satovt  JmMMEn  AOAmt 
Stavb.  —  OonMnt  to  ezeoato  fh«  Judgment  rendered,  bj  eeinre  and 
nle  el  the  tiraperty  of  the  etetab  ie  net  implied  bj  and  doee  not  follow 
from  consent  given  by  atatute  to  miintain  mit  agninst  the  etnte.  If  each 
consent  were  expressly  given  by  the  statute,  it  wonld  be  nnconstitntional 
and  void.  Snch  a  judgment  ie  without  oompulsire  force,  and  the  only 
reeourie  for  its  aatisCaetion  ie  by  applieation  to  the  kgialatareb 

Statutb  Avthobihro  Surr  aoaihiv  Statb  hat  no  effsot  beyond  referring 
to  the  judiciary,  for  eettlement^  the  questiims  of  law  and  fact  involved 
in  the  claims,  and  the  determination,  in  the  form  of  a  judgment,  of  the 
rights  of  the  partiee.  It  doee  not  authorise  a  seijRire  of  etato  property 
to  satisfy  snob  judgment,  and  only  oonveya  an  implieatiott  that  the  legia- 
laturo  will  reeogniae  such  Judgment  as  final,  and  make  provialoii  for 
the  satisfaction  thereoL 

liflOiaLATiVB  OoKTROL  OB  SxATi  FiTBM.«Tho  oootrol,  dispositioo,  and 
appropriation  of  state  funds  to  the  payment  of  debts  against  tiie  state 
are  powers  exclusively  belonging  to  the  legislature^  and  cannot  be  dele- 
gatod  to  or  oacereiaed  by  the  oonrts,  nnder  the  Iioniiiana  oonalitotien. 

Land  and  Land^  and  A.  JJ.  LwaaTd^  for  the  appellanl 
/•  Henry  Shepherd^  diitriei  aUomey^  for  the  appellee. 

Fenneb,  J.  By  an  act  of  the  general  assembly.  No.  81  of 
1884,  plaintiff  was  authorized  to  sue  the  state  of  Louisiana 
for  a  certain  indebtedness  alleged  to  be  due  under  a  contract 
with  the  state.  In  accordance  therewith,  he  brought  his  suit 
and  recovered  a  judgment  against  the  state  in  March,  1885, 
which  became  final  without  appeal.  He  alleges  that  at  the 
session  of  the  general  assembly  in  1886,  and  at  the  subsequent 
session  in  1888,  he  applied  for  an  appropriation  to  satisfy  his 
said  judgment,  by  bills  for  that  purpose  introduced  by  mem* 
hers,  which  said  bills  were  defeated,  and  that  his  only  remedy 
for  the  enforcement  of  his  rights  under  said  judgment  is  by 
the  exeioise  of  the  judicial  power. 

He  avers  that  the  state  owns  property,  rights,  and  credits 
which  form  no  part  of  its  annual  revenues  derived  from  taxa- 
tion for  the  support  of  the  government,  and  which  are  not 
exempt  from  seizure  and  sale,  and  that  he  has  the  right  to 
execute  his  judgment  by  seizure  and  sale  thereof  under  the 
usual  process. 

He  prays,  therefore,  that  the  state  be  cited  through  her  gov- 
ernor, and  that,  after  due  proceedings,  there  be  judgment  de- 
creeing that  a  writ  of  execution  or  fieri  facias  issue  on  said 
judgment  against  the  state,  commanding  the  seizure  and  sale 
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of  any  of  her  property  not  £Mrming  part  of  her  annual  reve- 
naee  deriFed  from  taxation,  to  an  amount  aaffioient  to  paj 
and  satisfy  said  judgment. 

The  state  appeared  by  counsel  and  filed  an  exoeption  of  no 
cause  of  action,  and  from  a  judgment  sustaining  said  ezoep- 
tion  the  plaintiff  brings  the  present  appeal. 

The  learned  counsel  of  plaintiff  fully  and  frankly  concedes 
the  principle,  now  fortunately  too  firmly  established  by  re- 
peated judicial  decisions  to  admit  of  further  contiOFeiqTi  that 
a  state  of  this  Union  cannot,  directly  or  indirectlyi  be  sued 

a 

by  its  own  citizens,  or  by  the  citisens  of  other  states,  or  of 
foreign  nations,  either  in  its  own  courts  or  in  the  federal 
courts,  without  its  consent.  His  contention,  as  we  understand 
it,  is,  that  the  state,  in  this  case,  has  consented  to  be  sued, 
and  that  the  effect  of  such  consent  is  to  subject  the  state  to 
the  judicial  power  and  jurisdiction,  not  only  for  the  purpose 
of  entertaining,  hearing,  and  deciding  the  suit,  but  also  for 
the  purpose  of  executing  and  enforcing  the  judgment  by  the 
seisure  and  sale  of  the  property  of  the  state  and  by  applying 
the  proceeds  to  the  satisfaction  thereof 

Our  answer  to  this  contention  is  twofold,  vis.:  1.  The  con- 
sent to  execute  the  judgment  rendered  by  seisure  and  sale  of 
the  property  of  the  state  is  not  implied  by  and  does  not  fol- 
low from  the  consent  given  to  the  suit;  2.  If  such  consent  had 
been  expressly  given  by  the  legislatiye  power,  it  would  be  un- 
constitutional, null,  and  void* 

!•  LegislatiYe  acts  authorising  individuals  to  sue  the  state 
upon  claims  which  the  l^islature,  for  any  cause,  does  not 
see  fit  to  recognize  and  pay  have  been  of  common  occurrence 
in  this  and  in  other  states.  Their  purpose  and  effect,  as  com- 
monly understood,  are  undoubtedly  nothing  more  than  to 
refer  to  the  judiciary  the  settlement  of  the  questions  of  law 
and  fact  invcdved  in  the  claims,  and  the  determination,  in  the 
form  of  a  judgment,  of  the  rights  of  the  parties.  It  is  im- 
plied, as  a  matter  of  course,  that  the  legislative  power,  after 
making  such  a  reference,  will  accept  and  abide  by  the  judicial 
determination,  will  recognize  the  judgment  rendered  as  final 
and  conclusive,  and  will,  in  due  and  ordinary  course,  make 
provision  for  the  satisfaction  thereof. 

That  such  was  the  interpretation  of  his  remedy  adopted  by 
by  the  plaintiff  himself  is  evinced  by  his  applications  to  suc- 
cessive general  assemblies  for  an  appropriation  to  satisfy  his 
judgment 
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But  to  assume  that  by  consenting  to  be  sued  the  legislature 
intended  to  abdicate  its  constitutional  function  of  controlling 
and  administering  the  public  funds  and  property,  and  of  ap- 
propriating them  to  snoh  lawful  purposes  as  it  maj'deem  best, 
and  to  delegate  to  the  judicial  department  the  power  of  seizing 
such  property  and  applying  it  to  the  payment  of  a  particular 
debt,  would  be,  beyond  measare,  rash  and  unjustifiable.  No 
such  intention  Is  expressed  in  the  act,  or  can  be  fairly  implied 
from  its  terms;  and  we  oonsider  it  beyond  question  that  no  such 
intention  ever  entered  into  the  mind  of  any  member  of  the  legis- 
lative body.  The  incidents  and  appurtenances  of  ordinary 
jurisdiction  hare  no  application  to  a  case  like  this.  Undoubt- 
edly, jurisdiction  granted  to  render  judgments  between  parties 
subject  to  judicial  power  and  control  implies  power  to  execute 
such  judgments.  But  the  sovereign  is  not  subject  to  judicial 
power  and  control,  except  just  so  far  as  it  has  consented 
thereto;  the  moment  the  limit  of  that  consent  is  reached,  the 
judiciary  must  instantly  halt.  Satisfied,  as  we  are,  that  the 
legislature  has  not  consented  and  did  not  intend  to  consent  to 
the  execution  of  this  judgment  by  writ  ot  fieri  facias^  we  are 
bound  to  deny  such  remedy. 

Counsel  asks.  Of  what  use  is  the  power  to  render  judgment 
against  the  state,  if  the  court  is  powerless  to  execute  the  judg- 
ment? That  question  was  anticipated  by  Mr.  Hamilton,  in  the 
discussion  of  the  constitution  of  the  United  States  before  its 
final  adoption.  **  To  what  purpose,"  he  asked,  "  would  it  be 
to  authorize  suits  against  sovereign  states  for  the  debts  they 
owe?  How  could  recoveries  be  enforced?  It  is  evident  that 
it  could  not  be  done  without  waging  war  against  the  contract- 
ing state":  Federalist,  No.  81.  He  never  dreamed  that  au- 
thorizing suit  against  a  state  would  imply  the  right  to  issue 
fieri  faeioB  on  the  judgment 

Puffendorf  says:  '^  And  if  the  prince  gives  the  subject  leave 
to  enter  an  action  against  him  in  his  own  courts,  the  action  it- 
self proceeds  rather  upon  natural  equity  than  on  municipal 
laws.  For  the  end  of  the  action  is,  not  to  compel  the  prince  to 
to  observe  the  contract,  but  to  persuade  him." 

In  England,  claims  against  the  crown  might  be  prosecuted 
before  certain  courts  in  the  form  of  petitions  of  right,  with  the 
consent  of  the  king;  but  it  was  held  by  Lord  Mansfield  that 
**if  there  were  a  recovery  against  the  crown,  application  must  be 
made  to  Parliament,  and  it  would  come  under  the  head  of  sup- 
plies for  the  year":  Macbeth  v.  Haldimand^  1  Term  Rep.  172. 
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We  have  examined  all  the  authorities  quoted  bj  counsel, 
and  find  none  of  them  to  support  his  contention.  We  are 
quite  certain  that  no  precedent  exists  sustaining  the  issuance 
ottL  fieri  faeia$  on  a  judgment  against  a  sovereign  state  in  her 
own  courts,  though  rendered  with  her  own  consent 

The  only  recourse  for  satisfaction  is  by  application  to  the 
legislature,  with  whom  the  judgment  should  surely  have  great 
persuasive  force,  but  hone  compulsive. 

2.  We  are  quite  satisfied  that  if  the  legislature  had  ex- 
pressly authorized  the  court  to  execute  this  judgment  by  the 
issuance  of  the  writ  of  fieri  faeiae^  and  the  seizure  and  the 
sale  of  the  property  of  the  state  for  its  satisfaction,  such  action 
would  have  been  unconstitutional,  null,  and  void. 

Articles  14  and  16  of  the  constitution  divide  the  powers  of 
government  into  three  distinct  departments,  and  provide  that 
**no  one  of  these  departments,  nor  any  person  or  collection  of 
persons  holding  office  in  any  one  of  them,  shall  exercise  power 
properly  belonging  to  either  of  the  others.'^ 

The  fiscal  affairs  of  the  state,  the  possession,  control,  ad- 
ministration, and  disposition  of  the  property,  funds,  and  rev- 
enues of  the  state  are  matters  appertaining  exclusively  to 
the  legislative  department  Except  in  so  far  as  the  constitu- 
tion itself  has  appropriated  them  to  particular  purposes,  the 
legislative  department  has  exclusive  control  of  them.  No 
debt  of  the  state  can  be  paid  without  an  appropriation,  and 
the  constitution  provides  the  manner  in  which  alone  appro- 
priations shall  be  made.  The  judicial  department  is  vested 
with  no  right  or  authority  over  such  matters,  directly  or  in- 
directly.  If  the  legislature,  in  authorizing  the  judiciary  to 
entertain  suits  and  render  judgments  against  the  state,  should 
add  the  authority  to  execute  the  same  by  seizure  and  sale  of 
the  state's  property  and  the  application  thereof  to  the  pay- 
ment of  the  debt  recognized  by  the  judgment,  it  would  be 
delegating  to  the  judicial  department  powers  exclusively 
vested  in  the  legislative  department,  in  violation  of  the  ex- 
press prohibition  of  the  constitution.  The  giving  to  the  ex- 
eroise  of  such  powers  the  form  of  judicial  process  would  not 
destroy  its  essential  character.  It  would  still  be,  in  effect,  the 
exerdse  of  the  purely  legislative  power  of  disposing  of  and 
appropriating  the  property  and  funds  of  the  state  to  the  pay- 
ment of  a  particular  debt  of  the  state.  Such  powers  the  judi- 
ciary and  all  members  thereof  are  prohibited  from  exercising, 
with  or  without  the  legislative  consent 
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If  the  legislature  could  delegate  sach  power  In  one  instanoe, 
it  might  refer  all  public  creditors  to  the  courts  for  satisfaction, 
and  shoulder  on  the  judiciary  the  whole  burden  of  distributing 
the  state's  property  and  funds  amongst  them  in  a  caneunui. 

We  will  not  further  elaborate  the  subject. 

Judgment  affirmed.  ^^^^^^^ 

Bo^anoiiTT^Soxn  AOAorat  a  Stats.— A  state  euiAol  be  ta«d  tmA 
proceeded  against  as  in  the  ease  of  privato  peraons,  except  by  its  own  oon- 
eant:  McVrktrter  t.  Pttmeoki  Me,  R.  R.  Co.,  24  Fla.  417;  IS  Am.  8t  Rep. 
220^  and  note;  Oormoaa  t.  CammimweaUh,  82  Va.  644;  3  Am.  St.  Repw  121. 

Cowrum  BKrwxnr  Lioislatxtb  ako  Jitdioial  Powsrs.  ^~  The  judiciary 
can  exercise  no  power  which  properly  belongs  to  the  legislataret  HawUtu  r. 
Cbeerner,  1  Ark.  670|  8S  Am.  Dea  840. 
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OmouL  Bonds — Kotart — LiABnurr  ot  SmtTt.  •—  The  law  wMcli  speol- 
fles  the  oonditions  and  dbligatioiis  of  an  official  bond  famished  by  a  no- 
tary public  in  cosaplianoe  therewith  forms  part  el  the  boadp  and  aanet 
be  striotly  oonstmed  against  the  snrety  therein. 

OiviOTAL  Bonds — Kotart— Liabujtt  ov  Sitrrtt.  —  The  snre^  on  the 
official  bond  of  a  notary  public  is  liable  only  to  sndi  persons  as  have  em* 
ployed  him,  and  who  have  snlfbred  injnry  on  aooonnt  of  his  faQore  to 
perform  a  duty  inevmbent  on  him  or  reqnired  and  aathoiised  by  law. 

OvncxAii  Bonds -^  NoTABT  ^  LiABXiirr  o»  Svbrtt.  ^  Where  a  notary  piil>- 
Uo  doee  a  thing  which  the  law  does  not  anthorize  him  to  dc^  although  he 
does  so  eo  nomine^  in  his  capacity  of  a  notary,  the  surety  on  his  bond  is 
not  liable. 

OmcUL  Bonds '—NoTART'-^LtABiLnT  ot  Svvnt.^A  notary  pnUie  li 
not  authorised  by  law,  nor  is  it  a  duty  incumbent  npon  him,  to  write 
officially  on  any  note^  or  nttor  any  oertifioate,  that  a  prolongation  of  pay- 
ment of  a  debt  has  been  allowed  by  an  act  before  him;  hence  the  surety 
on  his  official  bond  is  not  liable  for  snob  aot^  sTen  If  snch  oertUloBto  la 
shown  to  be  fabe. 

Charle$  Lougue^  for  the  appellant 

W.  E.  Murphy  and  Otner  VUlerij  for  tbe  ^n>®lle6S. 

Bbbmudbz,  C.  J.  This  suit  involves  the  liability  of  a  surety 
on  a  notary's  bond  furnished  in  1884. 

From  a  judgment  in  favor  of  Trepagnier  and  Birbay  the 
surety,  Rabasse,  appeals. 

The  facts  are  as  follows:  ^ 

On  the  28th  of  May,  1883,  and  on  the  18th  of  December  of 
the  same  year,  two  mortgage  acts  were  drawn  up  by  Oscar 
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Dnmet^  a  notary  for  the  parish  of  Orleans,  by  the  first  of 
which  Degeorge  is  said  to  have  issued  two  notes  of  five  hun« 
dred  doUart  each,  in  favor  of  Trepagnier,  and  by  the  second 
of  which  Mansion  is  stated  to  haye  issued,  in  favor  of  Tudury, 
three  notes  of  one  thousand  dollars  each,  and  both  to  have  se- 
cured them  by  mortgage  on  their  respective  property  described 
in  the  acts. 

At  the  dates  of  the  acts,  the  notary  paraphed  the  notes  *'  n# 
varMur/'  as  secured  by  mortgage  by  acta  before  him. 

On  the  notes  are  found  unsigned  indorsements  showing 
payments  of  interest  at  different  times. 

Each  of  the  five-hundred-doUar  notes  bears  an  indorsement 
In  the  following  terms:  ^*Ne  varietur" 

**  In  conformity  with  an  act  passed  this  day  before  me,  con- 
taining prolongation  of  payment  of  this  note  for  one  year  from 
SSth  of  May  last,  and  all  interest  paid  up  to  28th  May,  1889. 

'^  OscAB  Dbouet,  Notary  Public. 

•*N«w  Orlsaks,  11th  May,  1888." 

Bach  of  the  one-thouBand-dollar  notes  bear  a  similar  in* 
dorsement,  except  as  to  the  date  from  which  the  prolongation 
begins,  and  up  to  which  the  interest  was  paid,  which  is  the 
18th  of  December,  1889.  The  indorsement  is  dated  "'New 
Orleans,  27th  Dec.,  1888,"  and  is  signed  "^  Oscar  Drouet,  No- 
tary Public." 

Neither  the  acts  of  mortgage  nor  the  notes  were  signed  by 
either  Degeorge  or  Mansion.  That  which  purported  to  be 
their  signatures  thereto  had  been  forged  by  Drouet,  the  no- 
tary. The  acts  of  prolongation  referred  to  in  the  indorsements 
had  no  existence.  They  had  never  been  even  drawn  up  and 
forged. 

Trepagnier  and  Birba  owned  the  notes  previous  to  the  dates 
of  the  last  indorsements  thereon  referring  to  the  acts  of  pro- 
longation. 

On  the  22d  of  August,  1884,  long  before  the  date  of  the  last 
indorsements,  Drouet  had  furnished  a  bond,  as  notary  for  the 
parish  of  Orleans,  for  the  sum  of  five  thousand  dollars,  with 
Eugene  Babasse  as  surety  thereon,  containing  the  following 
stipulation:  '*The  condition  of  the  above  obligation  is  such  that 
of  the  above-bounden  Oscar  Drouet  shall  well  and  faithfully 
discharge  and  perform  all  the  duties  incumbent  on  him  as  no- 
tary public  in  and  for  the  parish  of  Orleans,  then  and  in  such 
ease  the  above  obligation  to  be  null  and  void,  otherwise  to 
remain  in  ftiU  force  and  virtue." 
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The  qu6Biion  presented  is,  simply,  whether  Babasse  is  liable 
to  Trepagnier  and  Birba  because  of  the  falsity  of  the  indorse* 
ments  made  by  Drouety  as  notary,  on  the  11th  of  May  and 
27th  of  December,  1888,  on  the  notes  respectively  then  held  by 
them,  after  the  date  of  the  bond  furnished  by  him. 

In  order  to  solve  the  question,  it  becomes  necessary  to  de- 
termine the  extent  of  the  responsibility  assumed  by  the  surety, 
and  ascertain  whether  the  act  done  by  Drouet  was  a  duty  in- 
cumbent upon  him  as  notary,  coming  within  the  purview  of 
the  contractual  obligation  entered  into. 

The  bond  is  a  legal  bond,  furnished  in  compliance  with  a 
special  law  requiring  it,  and  which  forms  part  of  it 

The  stipulations  which  it  thus  contains  constitute  the  con- 
tract entered  into,  and  must  be  strictly  construed. 

The  object  contemplated  was  to  make  certain  that  the  no- 
tary would  discharge  and  perform  well  and  faithfully  all  the 
duties  incumbent  upon  him;  and  in  case  of  his  failure  to  do 
so,  and  loss  was  sustained  thereby,  to  hold  the  surety  liable. 

Section  2503  of  the  Bevised  Statutes  indeed  provides  that 
the  bond  shall  be  '^conditioned  for  the  faithful  performance  of 
all  duties  required  by  law  toward  all  persons  who  may  employ 
him  in  his  profession  of  notary." 

The  section  applies  to  all  bonds  furnished  by  notaries, 
whether  for  the  parish  of  Orleans  or  the  other  parishes. 

Under  the  law,  notaries  and  their  sureties  are  liable  to  all 
persons  who  have  employed  them,  and  who  suffer  injury  on 
account  of  their  failure  to  perform  a  duty  incumbent  on  them 
or  required  by  law. 

It  would  be  cumbersome,  and  unnecessarily  so,  to  enume- 
rate all  the  acts  which  a  notary  may  legally  do. 

A  notary  is  defined  to  be  an  officer  whose  duty  is  to  attest 
the  genuineness  of  any  deeds  or  writings  in  order  to  render 
them  available  as  evidence  of  the  facts  therein  contained: 
2  Abbott's  Law  Diet  182,  V,  Notary. 

Also,  a  notary  is  a  public  functionary  authorized  to  receive 
all  acts  and  contracts  to  which  parties  wish  to  give  the  char- 
acter of  authenticity  attached  to  the  act  of  public  authority, 
to  secure  their  date,  their  preservation,  and  the  delivery  of 
copies:  5  Diet  Droit  Civil,  27,  V,Notaire. 

•Ailthough  section  2492  of  the  Bevised  Statutes  provides  that 
notaries  public  shall  have  certain  powers,  it  does  not  undertake 
to  enumerate  them  all.  It  does  not  mention,  for  instance, 
that  of  receiving  the  renunciation  of  married  women  of  their 
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lights  oyer  the  property  of  their  huBbanda;  the  duty  imposed 
upon  notaries  to  attend  to  the  registry  of  aots  of  sale  in  the 
oonyeyance-boolc  of  the  proper  offioe,  to  paraph  notes  secured 
by  priyilege,  or  mortgage  with  acts  before  them  (R.  G.  C,  sec. 
8884),  and  various  other  acts  authorized  by  law. 

In  the  cases  of  solemn  acts,  that  is,  of  acts  whichf  in  order 
to  be  Talidy  must  be  drawn  up  after  the  fulfillment  of  certain 
specified  formalities,  and  must  be  framed  in  a  particular 
form,  a  fidlure  by  the  notary  to  observe  the  ceremonies  re- 
quired by  law,  which  it  is  incumbent  upon  him  to  comply 
with  under  pidn  of  nullity,  the  notary  is  responsible  for  a 
non-compliance  therewith,  and  his  bondsmen  are  likewise 
liable  with  him,  their  obligation  being  that  he  will  fedthfully 
discbarge  and  perform  all  the  duties  incumbent  on  him,  or 
required  by  law  of  him,  or  else  he  and  they  will  be  liable 
toward  persons  employing  them. 

Bef(Hre  a  notary  and  his  surety  can  be  held,  it  is  necessary, 
therefore,  to  determine  whether  the  act  done  or  not  done,  com- 
mitted or  omitted,  was  or  not  authorized  by  law,  was  or  not 
Inonmbent  upon  him,  was  or  not  required  of  him,  whether  he 
was  directed  to  do  it,  whether  he  has  failed  to  discharge  the 
duty,  and  whether  injury  has  been  sustained. 

It  has  hence  been  held  that  where  a  notary  does  a  thing 
which  the  law  does  not  authorize  him  to  do,  although  he  does 
so  so  nomine^  in  his  capacity  of  a  notary  public,  the  surety  is 
not  responsible. 

In  Brown  v.  Schmidt^  7  La.  Ann.  849,  it  was  decided  that 
where  a  purchaser  had  paid  the  price  to  the  notary,  he  incurred 
the  risk  of  the  deposit 

In  Lesconzeve  v.  Ducately  18  La.  Ann.  470,  which  was  a  suit 
against  a  notary  and  his  sureties  for  the  recovery  of  money 
deposited  with  the  notary  and  not  delivered  by  him,  the  court 
stated  that  the  law  had  not  made  it  the  official  duty  of  a  no- 
tary to  receive  money,  holding  that  *''  the  securities  of  a  notary 
are  only  liable  on  his  failure  to  discharge  the  duties  of  his 
office." 

In  Monrou  v.  Brocard^  20  La.  Ann.  78,  which  was  a  kin- 
dred suit,  the  court  relieved  the  surety,  saying  that  the 
security  which  the  notary  gives  for  the  faithful  performance 
of  his  duties  is  only  bound  for  such  acts  of  his  as  the  law 
authorises  or  requires  him  to  do  in  his  official  capacity. 

In  Saloy  v.  Hibemia  Nat.  Bankj  89  La.  Ann.  98,  these  rul- 
ings were  referred  to  with  approvaL 
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Indeed,  by  sigmng  the  bond  the  sarety  tells  all  who  may 
need  the  servioee  of  a  notary:  Yon  can  go  with  eecurity  to 
this  notary.  I  aasiure  you  that  he  is  a  oompeteot  officer;  that 
ha  will  well  and  faithfully  discharge  and  perform  all  the  da« 
ties  imposed  upon  him  by  law;  and  if  he  £uis  in  doing  so,  I 
will  be  responsible  to  you  for  loss  sustained. 

If,  therefore^  a  person  calls  on  a  notary  for  the  performance 
<tf  a  duty  incumbent  upon  him,  and  the  notary  fails  therein, 
and  injury  is  suffered,  the  surety  is  liable  to  the  party  injured^ 

Burge  on  Suretyship,  page  49,  says  that  the  surety  of  a  public 
officer  is  responsible  only  for  those  acts  which  are  done-  by 
▼iriuCi  or  under  oolor,  or  by  means  of  the  office  he  holds. 

Laurent,  volume  19,  page  108,  Na  112,  while  dealing  with 
the  responsibility  of  notariea,  says:  **  Hbrs  de  la  mission,  I'offi- 
eer  public  n'esi  plus  qu*un  simple  particulier." 

Applying  these  principles  to  the  case  under  ooQaideratkm, 
it  is  apparent  that  there  exists  no  law  aothorizing  a  notary, 
or  making  it  a  duty  incumbent  upon  him,  to  write  officially 
on  any  note,  or  utter  any  certificate,  that  a  prdongaiion  of 
payment  of  a  debt  has  been  allowed  by  an  act  brfore  him. 

Such  attestation  could  not  be  authentic;  would  be  in  law 
barren  of  any  effect;  could  subserve  no  useful  purpose.  It 
could  not  prove  itself;  could  not  be  admitted  as  evidence  to 
show  the  fact  of  extension  or  prolongation.  To  establish  this, 
the  act  referred  to  would  itself^  or  a  copy,  have  to  be  produced 
as  the  best  proof.  It  would.be  nothing  but  a  written  hearsay 
declaration,  and,  as  such,  inadmissible  and  of  no  effect. 

Although  it  is  manifest  that  the  notary  in  this  case  has 
committed  wrongful  and  criminal  acts,  for  which  he  could 
have  been  prosecuted  and  punished  had  he  lived,  it  does  not 
follow  that  his  surety  can  be  held  pecuniarily  responsible. 

It  may  be  that  had  the  plaantiffis  employed  the  notary  to 
draw  up  the  acts  of  prolongation,  and  have  them  signed  by 
the  proper  parties,  and  had  he  prepared  them,  forging  the  sig- 
natures of  the  appearers  thereto,  thereby  lulling  the  creditors 
into  security,  and  preventing  them  from  taking  steps  to  en- 
force recovery  in  some  way,  the  surety  might  be  endangered; 
but  the  reason  would  have  been  that  the  notary  employed  to 
draw  up  the  acts  hsd  failed  to  perform  a  duty  incumbent 
upon  him,  and  required  of  him  by  his  employer,  and  had  pre- 
vented the  creditor  from  having  recourse  to  law  to  secure  his 
rights;  but  this  is  not  the  case  presented,  which  is  simply  one 
in  which  a  surety  is  sought  to  be  held  because  his  principal, 
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the  notary,  has  done  acts  which  the  law  did  not  authorize  or 
compel  him  to  perform,  and  which  were  therefore  not  inciuiH 
bent  upon  him. 

The  suggestion  of  want  of  jurisdiction,  made  since  the  sub- 
mission of  the  case,  has  no  merit 

This  suit  is  for  a  sum  exceeding  two  thousand  dollars.  The 
judgment  was  for  upward  of  two  thousand  five  hundred  dol- 
lars. The  appellant  admits  no  liabilitji  and  seeks  the  rever- 
Mil  of  the  judgment 

For  these  reasons  it  is  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  avoided  and  reversed,  and  it  is  now 
adjudged  that  there  be  judgment  in  £avor  of  the  defendant 
Rabasse,  respecting  the  demand  of  the  plaintiffs,  Trepagnier 
and  Birba,  against  him  as  surety,  with  costs  in  both  courts. 


NoTABT  PuBLio  —  OiTiciAL  BoKB.  — The  sureties  upon  the  o£5cial  bond 
of  a  not&ry  pablio  sre  liable  for  any  damages  occasioned  by  his  negligence  or 
nrisooodiiot  in  the  line  of  his  official  daty:  Maaon  r.  Orobireet  71  Ala.  479; 
ModnenoM  ▼•  Jonea^  89  La.  Ann.  S2|  bat  otherwise  where  the  notary  arts 

da^s  Saioy  r.  Bibernia  Nak  Btmk^  39  La.  Ann.  9^ 


StATB   V.   BONBIL. 

fa  LODISIAJIA  AmVAl^  lUflL] 

ov  Mmnonoi  Oboomjicm  ere  not  ntnalljr  or  pfoperiy  Ngudsd 

in  tH^  etnse  in  wliioh  that  wofd  is  ww^Kf"^  mod,  wiilofa  ssi* 

only  offinaes  against  ths  pablio  eriminal  otatatet  of  tlio  ststo. 

The  lawa  r^galating  f onni  of  prooeedin^  and  the  oonttitotional  provia- 

ions  rolaUqg  to  ttio  latter,  do  not  i^y  to  the  former. 

PAL  OmnnuanMf— Bmiobobmbmt  ov  OaniKAsros.— Where  a  otty 
kas  antbot^y  to  onforoo  her  legal  ordtnanoo  by  tho  Inpontioa  of  Hoe* 
and  by  ia^risonaioat  in  defMilt  of  payment^  the  oi^  rooordar  most  en- 
loroo  moll  ordinaooe,  and  cannot  himself  riolate  the  aamo  by  imposiag  a 
greater  orbsi  penalty. 

LomaTy  Wris  n.  — >  Any  seheme  for  tho  distiibatioa  of  prises  by  lot  or 
imliiHiint  sr  by  whioh  ons^  on  paying  money  or  other  Talnablo  thing  to 
aaotbir,  looeiroaa  tiokot  which  ontitlso  him  to  reoeiTO  in  retam  a  larger 
valne  or  nothu^  as  some  formnla  of  ehaneo  may  dotormine^  iB  a  viola* 
lion  of  a  oity  ordinaooe  prohibiting  lotteries. 

LoRBBTyWHAT  &  — A  schema  by  niiieh  a  person  who  pays  five  oents  for  a 
paekage  of  tea  is  entltiod  to  esloet  it  from  a  nnmber  of  envelopes,  soom 
of  wli]flh»  in  additiflB  to  tsSy  oontain  a  ticket  which  ontitlos  the  parcbaser 
to  a  priss^  wfailo  the  otbars  oontain  nothing  bnt  the  tsSy  isa  lotteiy;  and 
the  Bslo  of  snob  paokaget  of  tea  is  a  violation  of  a  dlgr  opdinanoo  prohib- 
fting  lotteriesb 

lAonel  AdamSf  for  the  appellant 
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T.  McO,  Hymany  asrisiant  city  attorney^  and  Carleion  Huni^ 
city  attorney,  for  the  appellee* 

Fenner,  J.  Defendant  was  proseented  under  city  ordinance 
No.  92,  C.  S.,  which  reads  as  follows:  **  1.  That  it  shall  be 
unlawful  for  any  person  or  persons  to  sell,  barter,  exchange, 
or  otherwise  dispose  of  any  lottery  ticket,  or  token,  policy, 
combination,  device,  or  certificate,  or  fractional  part  thereof, 
in  any  lottery  drawn  or  to  be  drawn  in  or  out  of  the  city  of 
New  Orleans,  unless  the  same  be  duly  authorized  by  the  laws 
of  the  state  of  Louisiana;  that  any  person  or  persons  violating 
the  provisions  of  this  ordinance  shall,  upon  conviction  before 
the  recorder  withih  whose  jurisdiction  the  ofiense  was  com- 
mitted, be  condemned  by  said  recorder  to  pay  a  fine  of  twenty- 
five  dollars  for  each  offense,  and  in  default  of  payment,  to 
imprisonment  for  not  less  than  twenty  nor  more  than  thirty 
days," 

The  charge,  as  set  forth  in  the  affidavit,  is,  that  on  a  given 
day  in  a  given  month,  in  the  year  1890,  "at  about  eight  o*clock, 
p.  M.,  at  the  corner  of  Claiborne  and  Mandeyille  streets,  within 
the  jurisdiction  of  this  court,  one  A.  Boniel  did  then  and  there 
willfully  and  unlawfully  violate  C.  0.  92,  C.  S.,  in  this,  to  wit, 
by  selling  illegal  prize  packages  of  tea." 

The  evidence  is,  substantially:  The  business  of  the  defend- 
ant is  conducted  in  the  following  manner:  Upon  a  counter, 
behind  which  he  stands  with  his  clerks,  are  placed  a  large 
number  of  sealed  envelopes,  containing  what  he  terms  '*  En- 
terprise Tea,"  of  the  value  of  five  cents.  In  addition  to  the 
tea,  some  of  these  envelopes  contain  a  ticket  naming  and  en- 
titling the  holder  to  some  article  or  other,  such,  for  example, 
as  a  silk  handkerchief,  a  little  lard,  a  turkey,  a  chicken,  etc., 
and  called  "  prizes  "  by  the  witnesses.  Other  envelopes  con- 
tain nothing  but  the  *' Enterprise  Tea,"  and  these  are  termed 
"blanks"  by  the  witnesses.  The  purchaser,  upon  the  pay- 
ment of  five  cents,  is  at  liberty  to  select  an  envelope  from  any 
of  the  lots  exposed'upon  the  counter;  and  if  the  envelope  con- 
tains, besides  the  tea,  a  ticket,  the  holder  of  the  ticket  is  enti- 
tled to  the  article  mentioned  upon  it,  and  the  article,  which  is 
the  prize,  is  handed  the  purchaser  and  holder  by  defendant. 

Against  further  proceedings  before  the  recorder  in  the  proee- 
oution  of  defendant,  because  of  the  matters  against  him  in  the 
■aid  affidavits  presented  and  charged,  these  objections  were 
wged:  L  That  no  ofiense  is  set  out  ia  tbe  affidavH;  8.  That 
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the  ordinance  is  unconstitutional,  in  that  it  undertakes,  by 
arbitrarily  fixing  the  penalty,  to  deprive  the  recorder  of  the 
discretionary  power  rested  in  him  by  a  statute  of  the  state; 
8.  That  the  facts  proven  amount  to  no  ofiTense,  as  the  ordi* 
nance  is  only  leveled  at  the  conduct  of  lotteries  to  be  drawn  in 
the  city  of  New  Orleans  or  elsewhere;  4.  That  there  is  no  law 
upon  the  statute-books  (April,  1890)  authorizing  the  city  of 
New  Orleans  to  impose  imprisonment  for  the  violation  of  an 
ordinance  in  default  of  the  payment  of  the  fine  imposed. 

He  was  sentenced  on  each  affidavit  to  pay  a  fine  of  twenty- 
five  dollars,  and  in  default  of  payment,  to  imprisonment  for 
twenty  days,  from  which  he  prosecutes  the  present  appeaL 

We  shall  consider  his  objections  Beiiaiim. 

1.  He  was  charged  with  violating  ordinance  92,  ^by  selling 
illegal  prize  packages  o(  tea."  The  time,  place,  and  date  of 
the  act  complained  of  are  specified,  and  we  think  the  charge 
sufficiently  advised  defendant  of  the  ofl^ense  and  the  nature 
thereof.  Violations  of  municipal  ordinances  are  not  usually 
or  properly  regarded  as  crimeSi  in  the  sense  in  which  that 
word  is  commonly  used,  which  embraces  only  offenses  against 
the  public  criminal  statutes  of  the  state;  and  the  laws  regulat- 
ing forms  of  proceeding,  and  the  constitutional  provisions  re- 
lating to  the  latter,  do  not  generally  apply  to  the  former:  State 
V.  Heuchert^  42  La.  Ann.  270;  Mayor  etc,  v.  Meuer^  86  La.  Ann. 
1192;  1  Dillon  on  Municipal  Corporations,  sees.  432  et  seq. 

2.  The  next  objection  is,  that  the  ordinance  violates  section 
12  of  the  act  No.  131  of  1877,  which  declares:  ''That  the  said 
recorders  [of  New  Orleans]  shall  have  power  and  authority  to 
enforce  all  ordinances  of  the  city  of  New  Orleans,  and  shall 
have  power,  for  violation  of  the  same,  to  impose  fines,  not  to 
exceed  twenty«flv8  dollars  for  each  offense,  and  in  default  of 
payment,  to  sentence  the  party  fined  to  imprisonment  for  not 
more  than  thirty  days." 

The  complaint  is,  that  this  statute  was  intended  to  vest  re- 
corders with  discretion  as  to  the  penalty,  within  the  limits 
fixed,  regardless  of  the  penalty  fixed  by  the  ordinance,  and 
that  the  ordinance,  in  fixing  a  penalty  even  within  those 
limits,  deprives  the  reoorder  of  his  discretion,  and  is  thus  ille- 
gal. We  think  it  very  clear  that  the  statute  quoted  conferred 
upon  leoorders,  primarily,  the  power  to  enforce  all  city  ordi« 
nances,  and  only  secondarily  limited  the  penalties  which  they 
should  have  power  to  impose.  If  the  ordinance  did  not  pre- 
scribe the  measure  of  the  penalty,  then  perhaps  the  recorder 
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inighi,  In  his  discretion,  fix  the  penalty,  within  the  limits  pre- 
Boiibed;  but  if  the  ordinance  itself  fixer  the  penalty,  nut  ex- 
ceeding the  limits  referred  to,  then  the  recorder  must  enforee 
the  ordinance,  and  cannot  himself  violate  the  same  by  fanpoe- 
ing  a  greater  or  a  less  penalty. 

The  city  of  New  Orleans  has  always  had  authority  to  en- 
finroe  her  legal  ordinances  by  the  imposition  of  fines,  and  by 
imprisonment  in  default  of  payment.  Such  power  was  ex« 
pressly  granted  in  the  charter  of  1870:  Ex.  Sess.  1870,  act  7, 
see.  12.  That  section  authorised  fines  not  exceeding  one  hun- 
dred dollars,  and  in  case  of  non-payment,  imprisonment  not 
exceeding  thirty  days.  The  enforcement  of  such  ordinances 
could  only  be  claimed  before  the  recorders  of  the  city.  When 
in  act  No.  181  of  1877  the  legislature  limited  the  power  of 
recorders  to  imposing  fines  not  exceeding  twenty-five  dollars, 
the  practical  effect  was  to  limit  to  the  same  extent  the  power 
of  the  city,  because  she  could  not  collect  a  fine  exceeding 
twenty-five  dollars. 

Therefore  prior  to  the  passage  of  the  city  charter  the  law 
was,  that  the  city  had  the  right,  through  her  recorders,  to  en- 
force her  ordinances  by  fines  not  exceeding  twenty-five  dollars, 
and  in  case  of  non-payment,  by  imprisonment  not  exceeding 
thirty  days.  Nothing  in  the  city  charter  of  1882  is  in  conflict 
or  inconsistent  with  these  prior  statutes,  and  the  law  then  ex- 
isting was  not  repealed  or  afiected  thereby:  State  v.  Naial^  39 
La.  Ann.  489. 

The  sufficiency  of  these  prior  statutes  was  no  doubt  the  rea- 
son why  it  was  deemed  unnecessary  to  embody  their  provisions 
in  the  new  charter  of  1882. 

The  act  No.  41  of  1890  has  not,  in  our  opinion,  changed 
the  prior  law  on  this  subject,  except  in  so  far  as  it  authorizes 
both  fine  and  imprisonment.  It  was  passed  after  the  decision 
of  the  court  below  in  this  case,  and  was,  no  doubt,  framed  to 
silence,  for  the  future,  such  objections  as  those  here  urged. 

We  are  clearly  of  the  opinion  that  the  city  had  authority 
to  fix  the  penalty  in  her  ordinance,  and  that  the  recorder  only 
performed  his  duty  in  sentencing  defendant  accordingly: 
State  ex  reL  Joeeph  v.  Bringier,  42  La.  Ann.  1095. 

8.  The  business  of  defendant,  as  exhibited  by  the  evidence, 
was  undoubtedly  a  violation  5f  the  ordinance. 

A  lottery  is  ''  a  distribution  of  prizes  and  blanks  by  chance; 
a  game  of  hazard,  in  which  small  suras  are  ventured  for  the 
chance  of  obtaining  a  larger  value,  either  in  money  or  in  other 


Dec  1890.]  State  v.  Boneil.  417 

articles":  Worcestert  Dictionary;  "A  scheme  for  the  distribu- 
tion of  prizes  by  lot  or  chance":  Webster's  Dictionary;  **Any 
scheme  whereby  one,  on  paying  money  or  other  yaluable  thing 
to  another,  becomes  entitled  to  receive  from  him  such  a  re- 
iaro  in  value,  or  nothing,  as  some  formula  of  chance  may  de- 
termine'': Bishop  on  Statutory  Crimes,  sec.  952. 

These  definitions  completely  cover  the  offense  proved  against 
defendant.  Frequent  judicial  interpretation  confirms  this  view. 
A  case  arose  in  Illinois  identical  with  the  instant  one.  The 
defendant  was  conducting  what  he  termed  a  ^^  gift-sale"  estab- 
lishment. He  kept  upon  his  desk  a  box  filled  with  envelopes, 
purporting  to  contain  valuable  recipes  and  popular  songs,  and 
also  a  card  descriptive  of  some  one  of  various  articles  of  differ- 
ent values.  The  price  of  the  envelopes  was  twenty-five  cents, 
and  the  purchaser  had  the  right  to  buy  for  one  dollar  the 
article  described  on  his  ticket,  which  might  be  worth  hun- 
dreds of  dollars  or  very  little.  This  scheme  was  held  to  be  a 
lottery,  and  the  sale  of  the  envelopes  to  be  the  sale  of  a  "lot- 
tery ticket,"  within  the  terms  of  the  statute:  Dunn  v.  People, 
40  ni.  465. 

In  another  case,  the  defendant  sold,  at  five  cents  each,  pack- 
ages of  "  prize  candy,"  some  of  which  contained  coupons  en- 
titling the  purchaser  to  a  small  sum  of  money  on  presentation 
at  the  counter.  Held,  to  be  the  ** setting  up  of  a  lottery"  pro- 
hibited by  the  statute:  State  ex  reL  Reaalez  v.  Sheriffs  10  Phila. 
203. 

In  another,  defendant  sold  "prize  candy"  in  boxes,  for  fifty 
cents,  each  box  represented  to  contain  a  prize  of  money  or 
jewelry  of  large  or  small  value,  the  purchaser  selecting  his  box 
in  ignorance  of  its  contents.  Held,  to  be  a  "lottery  device" 
forbidden  by  the  statute:  Holoman  v.  State,  2  Tex.  App.  610; 
28  Am.  Rep.  439.  See  also  Chavannah  v.  State,  49  Ala.  896; 
Commonwealth  v.  Wright,  137  Mass.  250;  50  Am.  Rep.  306; 
Negley  v.  Devlin,  12  Abb.  Pr.  210;  Htdl  v.  Buggies,  65  Barb, 
432;  State  v.  Clarice,  33  N.  H.  329;  66  Am.  Dec.  723;  StaU  v, 
Bryant,  74  N.  C,  207, 

4.  The  last  objection  of  defendant  is  disposed  of  by  what  we 
said  under  the  second.  Power  given  to  the  city  to  enforce  her 
ordinances  by  fines,  if  unattended  with  power  to  imprison  in 
default  of  payment,  would  be  in  most  cases  nugatory,  since 
the  impecunious  criminal  would  regard  such  a  penalty  as  a 
delicious  joke,  and  snap  his  fingers  in  the  face  of  impotent  jus- 
tice.    While  this  would  not  justify  us  in  recognizing  the  exist- 
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ence  of  a  power  not  granted,  however  necessary,  it  lends  finoe 
to  oar  construction  of  the  statutes  on  the  subject. 
Judgment  affirmed. 


LomaT.  —  Aa  to  what  oonstitatas  the  offense  of  maintalniag  and 
faig  a  lottery,  see  extended  note  to  Telkwttone  KU  r.  State,  16  Am.  8t  Bepi. 
42-48;  Peopfe  t.  BlUoU,  74  Mich.  264;  16  Am.  St  Rep.  640. 

Municipal  OoRFORATioira  —  Ordiitavcbs,  Violation  of.  —  While  sU 
state  offenses  must  be  prosecnted  in  the  name  of  the  state,  an  inoorporated 
municipality  may  by  ordinance  provide  that  the  violations  of  its  penal  ordi- 
nances  may  be  prosecuted  in  the  name  of  the  municipality:  BoMUek  r.  Cky  (/ 
Oalveston,  27  Tex.  App.  342.  Violations  of  municipal  ordinances  are  not 
crimes,  unless  embraced  in  the  elemental  definition  of  crimes  as  rsoogniasd 
by  the  penal  statutes:  FU^fd  ▼.  Oommusionen,  14  Qa.  864|  68  Am.  Dm.  660. 

Municipal  Ck)BPORATioNB — Oadinavoks,  BNroROBMBirT  of.  — A  city  has 
no  power  to  punish  violations  of  its  ordinances  by  fine  or  imprisonment^  or 
other  penalty,  unless  such  power  is  expressly  conferred  upon  it  by  cfaarten 
SttUe  T.  Brighl,  88  La.  Ann.  1;  6S  Am.  Rep.  155.  But  see  note  to  Ralbimmm 
V.  Jliayor  etc,  34  Am.  Dec.  641,  as  to  the  implied  authority  of  a  city  to  en- 
force ordinances  by  imposing  penalties.  A  charter  authorising  a  city  to 
punish  a  Wolation  of  its  ordinanoea  by  fine  or  imprisonment^  or  by  fine  and 
imprisonment,  or  by  sentence  to  labor,  or  in  event  of  the  non-payment  of  th« 
fine  and  costs,  to  a  sentence  to  work  out  the  fine  and  costs,  a  defendant  upon 
conviction  cannot  be  fined  and  also  sentenced  to  labor,  unless  the  sentenes  to 
labor  is  added  merely  as  a  mode  of  enforcing  the  payment  of  the  fine:  In  r$ 
BaUno,  84  Ala.  21.  A  municipal  ordinance  providing  punishment  by  a  fine 
of  not  more  than  five  hundred  dollars,  and  imprisonment  for  not  exeeeding 
sixty  days,  or  both,  does  not  authorize  a  sentence  to  pay  a  fine  of  one  hun- 
dred dollars,  or  work  sixty  days  on  the  publio  streets  of  the  cityi  Bx  peuU 
Martitn,  23  Fla.  843.  The  charter  authorizing  a  punishment  by  a  fine  of  not 
more  than  one  hundred  dollan,  or  thirty  days'  imprisonment^  the  oitj  passed 
an  ordinance  providing  the  punishment  for  violations  of  its  ordinanoea  by  a 
fine  of  not  more  than  one  hundred  dollars,  or  imprisonment  at  the  discretion 
of  the  council.  In  such  esse  it  was  decided  that  the  discretion  of  the  oonn- 
tUwMliadtedtoaperiodofthir^dayai  7VNs»a»Miietf  T.aBaowi^80&a94. 


StATB    V.    MiLLBB. 
[4S  Louisiana  Ahhual,  U88w] 

OamnrAL  Law  — BvrosHoi— Rioht  of  Aocosbd  id  Quufiua  Aum 
BiLiTY  OF.  —  While  the  court  must  be  satisfied  of  the  oompetenoy  and 
admissibility  of  evidence  offered,  the  accused  has  the  right  to  prevent  the 
admission  of  incompetent  or  inadmissible  evidence  against  him;  and  the 
fact  that  the  trial  judge  is  satisfied  of  the  competent  and  admissibility 
of  proffered  testimony  does  not  exclude  the  right  of  the  aeeased  to 
question  it. 

Oeiminal  Law  —  Evidisncs  <-  Right  of  Aooussd  to  CROss-KXAimis  Wir- 
■■88VS.  —  The  admissibility  in  evidence  of  a  confession  by  tlie 


Dec  18«K).l  State  v.  Millsr*  419 

must  necessarily  be  tried  and  determined  by  the  oonrt  before  the  same  is 
permitted  to  go  to  the  jury  as  eridence;  but  in  radh  trial  the  aoooied  has 
a  right  to  participate,  and  to  croes-ezamine  the  witneeeee  by  whom  th* 
confession  is  soaght  to  be  proved. 
Objmuxal  Law  —  Bapb —  Aam  ow  Coksshi;  ^  A  female  under  the  age  of 
twelve  years  is  incapable  of  yielding  consent  to  sexual  intercourse. 

Foumei  and  PvjOf  and  W.  O.  McDonald^  for  the  appellant 
Walter  H.  Rogen^  attomey-generol^  for  the  appellee. 

Watkikb,  J.  The  defendant  prosecutes  this  appeal  from 
a  verdict  and  Bentence  to  lifetime  imprisonment  under  an  in- 
dictment for  rape,  and  he  relies  on  three  bills  of  exception 
reserved  to  the  rulings  of  the  trial  judge  during  the  progress 
of  the  trial,  and  one  taken  to  his  charge  to  the  jury. 

1.  The  three  bills  which  were  reserved  during  the  progress 
of  the  trial  appertain  to  the  judge's  refusal  to  permit  defend- 
ant's  counsel  to  cross-examine  three  witnesses  of  the  state 
preliminary  to  their  giving  in  evidence  certain  alleged  confes- 
sions of  the  defendant,  the  object  of  defendant's  counsel,  as 
stated  in  his  bills  of  exception,  being  to  ascertain  whether  or 
not  the  alleged  confessions  were  freely  and  voluntarily  made, 
as  a  condition  precedent  to  their  introduction  as  evidence. 

The  judge  assigns  as  his  reasons  for  refusing  to  permit  de- 
fendant's counsel  to  cross-examine  state  witnesses,  that  **  the 
court,  and  not  the  jury,  nor  the  opposite  party,  is  to  be  satis- 
fied as  to  the  competency  of  witnesses  to  testify,  or  the  admissi- 
bility of  such  evidence;  that  the  right  of  the  opposite  party  to 
afTect  the  weight  of  the  evidence  on  the  examination  is  not 
abridged  in  the  least;  the  witness  having  testified  that  she 
beard  the  entire  statement  of  the  accused,  and  remembered  the 
substance  of  all  of  it,  and  that  it  was  made  by  him  voluntarily, 
wit))out  restraint  or  influence  of  any  kind;  and  she  stated  the 
circumstances  under  which  it  was  made." 

While  it  is  no  doubt  true  that  it  is  for  the  court  to  be  satis- 
fied of  the  competency  and  admissibility  of  evidence,  and  not 
that  of  the  jury,  it  is  equally  the  right  of  an  accused  party  to 
see  that  no  incompetent  or  inadmissible  testimony  be  adduced 
against  him;  and  the  fact  that  the  trial  judge  feels  satisfied  of 
the  competency  or  admissibility  of  certain  proflTered  testimony 
cannot  exclude  the  right  of  the  accused  to  question  it. 

The  competency  and  admissibility  of  testimony  must  neces- 
sarily be  tried  and  determined  before  same  is  permitted  to  go 
to  the  jury  as  evidence.    Recognizing  this  rule  of  law,  the 


420  State  v.  Milleb.  [Louisiana, 

judge  entertained  the  investigation  of  the  question  of  the  ad- 
njiBsibility  of  the  defendant's  alleged  confession,  and  allowed 
questions  to  be  put  to  the  state's  witnesses  tending  to  elicit 
the  statements  quoted;  but  when  defendant's  counsel  de- 
manded the  right  to  cross*examine  these  witnesses  in  the 
premises,  his  demand  was  refused  for  the  reasons  assigned. 

This  was  error  of  the  judge. 

Thus  holding  was  yirtuallj  to  decide  that  the  determination 
of  the  admissibility  of  evidence  is  an  ex  parte  prooeedingi  in 
which  the  accused  has  no  coLcern  whatever. 

To  say  that  on  the  trial  the  defendant  will  have  the  right 
to  offer  other  testimony  for  the  purpose  of  disparaging  the  evi- 
dence adduced  by  witnesses  for  the  state,  in  reference  to  the 
confession,  is  no  answer  to  the  objection  that  is  pressed  here. 
He  had  an  undoubted  right  to  participate  in  the  trial  of  the 
preliminary  issue,  —  the  admissibility  of  the  alleged  confes- 
sions vel  noUf  —  before  the  evidence  was  permitted  to  go  to  the 
jury. 

That  right  was  distinctly  recognized  by  us  in  State  v.  Flatty 
84  La.  Ann.  1061.  The  question  is  formulated  by  the  court 
thus:  ''The  first  matter  presented  to  our  consideration  is  the 
ruling  of  the  judge  a  quo^  refusing  to  hear  evidence  offered  by 
the  accused  on  the  trial  of  the  cause,  relating  to  the  character 
of  the  alleged  confession  of  the  accused,"  etc.;  and  of  this 
ruling  the  court  said:  '*  It  is  elementary  that  the  confession  of 
an  accused  person  is  not  admissible  against  him  unless  it  is  a 
free  and  voluntary  confession,  and  its  character  as  such  must 
be  first  shown  as  a  prerequisite  to  its  admission.  When  the 
state  offers  to  make  such  proof,  the  issue  as  to  the  character 
of  the  confession  is  properly  raised,  and  both  sides  have  a 
right  to  be  heard  on  this  issue.  The  inquiry  on  a  question  of 
such  vital  importance  to  an  accused  should  be  free  and  full, 
and  it  is  not  to  be  closed  at  the  very  instant  that  the  state 
manages  to  eke  out  from  the  prosecuting  witness  that  she,  the 
witness,  had  made  no  threats  or  promises,  and  all  opportunity 
denied  to  the  other  party  to  be  heard.  And  the  judge  had  no 
right  to  conclude,  as  he  says  in  the  bill  he  did  do,  tliat  the 
testimony  offered  by  the  accused  could  not  be  soffident  to 
overthrow  the  facts  shown  by  the  [state]  witness." 

The  trial  judge  in  the  instant  case  has  fallen  into  a  similar 
error.  The  accused  had  an  undeniable  right,  by  his  oounseli 
to  cross-interrogate  the  witnesses  of  the  state  in  referenoe  to  the 
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iime,  place,  and  cirenmstances  of  the  alleged  oonfessions,  and 
to  ascertain  for  himself  whether  same  were  voluntarily  made. 
He  cannot  be  restricted  to  the  sole  right  of  attacking  the  con« 
fesfiions,  once  they  are  introduced  in  evidence,  by  other  and 
eountervailing  proof. 

This  right  was  recognized  and  pursued  in  State  v.  Colleru^ 
87  La.  Ann.  607. 

To  the  same  effect  is  State  v.  Peters^  14  La.  Ann.  521;  1 
Greenl.  £v.,  sec.  219. 

On  this  ground,  we  think  the  case  should  be  remanded  for  a 
new  trial. 

2.  The  fourth  bill  of  defendant  was  taken  to  the  charge  of 
the  judge  to  the  effect  that  *'  a  girl  under  twelve  years  of  age  ia 
incapable,  under  the  law,  of  yielding  consent  to  sexual  connec- 
tion." 

Having  decided  to  remand  the  case,  this  question  does  not 
necessarily  arise  now,  but  we  think  it  preferable  that  it  should 
be  determined,  in  order  that  the  new  trial  may  be  facilitated. 

The  only  case  to  which  we  have  been  referred  as  bearing 
on  the  question  is  that  of  State  v.  Tilman,  80  La.  Ann.  1249, 
81  Am.  Rep.  286,  in  which  our  predecessors  held  that  '^carnal 
intercourse  with  a  female  under  twelve  years  of  age  amounts 
to  the  crime  of  rape."  The  court  announced  that  no  statute 
of  this  state  has  declared  that  a  female  under  twelve  years  of 
age  is  incapable  of  giving  consent  to  sexual  intercourse;  but 
upon  the  principles  of  the  common  law  and  analogous  pro- 
visions of  our  own,  it  thought  a  girl  under  twelve  years  of 
age  was  incapable  of  yielding  such  consent. 

That  opinion  appears  to  be  well  reasoned,  and  the  authori- 
ties cited  pertinent,  and  we  are  not  disposed  to  dissent  from 
the  views  therein  expressed.  We  therefore  approve  of  the  rul- 
ing of  the  trial  judge  in  this  respect. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside,  and  that 
the  cause  be  remanded  to  court  a  qua^  to  be  therein  proceeded 
with  according  to  law  and  the  views  herein  expressed. 

Rapx  —  Aoi  ov  CoNSKVT.  —  When  the  female  it  of  rach  tender  yean  aa 
to  not  anderstand  the  nature  of  the  act,  she  oannot  oonsent  to  carnal  inter* 
ooorae:  Note  to  Smith  r.  Stale,  80  Am.  Dec  S74.  The  age  of  oonaent  i»  gen- 
erally fixed  by  atatnte.  In  Loniaiana  it  is  twelre  years:  State  v.  TUrmw,  90 
La.  Ann:  1249;  31  Am.  Bep.  236.  In  Michigan  it  is  foorteen  years:  People  t. 
Oloeer,  71  Mich.  804.  In  Nebraska  is  fifteen  years:  State  v.  Wri^^  25  Nefaw 
88.    In  Iowa  it  ia  thirteen  years:  StaU  v.  Oa^ford,  76  Iowa»  830. 
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Cowmioira^  DutT  or  Ck>uirr.  —  The  eonrt  la  the  aole  fadg%  of  the 
oompetenoy  of  oonfeastona.  And  before  admitting  a  oonfosrion  in  eridenoe,  H 
•hoold  oondoot  a  preliminary  examination,  oul  of  the  presenoe  of  the  jni7s 
to  determine  whether  such  oonfeasion  Is  or  ia  not  competent:  MUi$  t.  SkUe^ 
65  MiM.  ii;  7  Am.  8t  Rep.  634,  and  note.  And  the  fact  that  the  oonrt  admito 
a  oonfeaaion  aa  competent  doea  not  prerent  the  aoonaed  from  producing 
eridenco  before  the  jury  with  reapeot  to  the  weight  of  anch  oonfeaaion,  for  the 
Jury  alone  moat  determine  ila  weighti  MUU  r.  8iak^  66  Miat.  44;  7  Am.  8t. 
Bepb  6Mk  aadaola. 


OASES 


SUPREME  JUDICIAI  COUET 


MASSACHUSETTa 


Wblls  v.  Nbw  Haven  and  Northampton  Ga 

pAl  MAMACHUsnrs,  4A.} 

NoidANCB,  CoNTiiruiMO  LiABiLTTT  FOB.  ^Tbe  baildiDg  and  maintaining  of 
a  railway  in  snoh  a  manner  as  to  bring  together  natnral  etreams  of  water 
■o  at  to  diaoharge  them  through  a  cnlvert,  at  a  place  di£Eerent  from  that 
of  tbe  natural  discharge  of  any  of  them,  whereby  their  waters  are  com- 
bined and  thrown  open  the  lands  of  a  prirate  proprietor,  creates  a  con- 
tinning  nnisanoe,  and  if  the  owner  of  the  lands  at  the  time  the  railway 
was  built  snbeeqnentiy  conTeyi  tiieni»  his  grantee  is  entitled  to  maintain 
an  action  for  damages  snffered  after  his  conreyance  was  ezecnted,  by 
the  oTcrflow  of  water  and  the  depoeiting  of  sand  on  snch  land. 

NuiiANOB  ^  PBnoBiFnTi  BiQar  to  Mamtazn.  — If  an  act  is  wrong  at 
tte  ontaafei  its  continnance  cannot  become  rigbtfnlf  and  if  its  oontinn* 
•nee  will  occasion  damages  rarying  in  quantity  with  the  seasons,  it  is 
a  continning  nnisanoe  and  an  inrasion  of  plaintiff's  tight  from  day  to 
day,  and  he  may  select  his  own  time  for  bringing  an  action  therefor,  and 
Is  not  baned  by  the  lapee  of  six  years  from  tbe  erection  of  the  stmetore 
eonstitnting  the  nnisanoe^  thoogh  il  is  of  a  permanent  character. 

AcnoH  brought  for  damages  caused  by  the  discharge  of 
water  upon  lands  of  the  plaintiff.  The  injuries  suffered  by 
him  were  the  result  of  the  construction  of  a  railway  in  1880, 
alongside  of  lands  which  he  purchased  after  that  date.  In 
building  its  road  the  defendant  had  erected  an  embankment 
to  support  its  tracky  through  which  a  culvert  was  built.  The 
course  of  eight  streams  was  changed  by  defendant,  so  that 
their  waters  would  discharge  through  this  culvert  at  a  place  dif- 
«rent  from  that  in  which  they  naturally  flowed.  In  1887  there 
were  heavy  rainSy  which  by  reason  of  the  culvert  were  caused 
lo  flow  upon  the  lands  of  the  plaintiff,  and  to  overflow  it 
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water  and  to  cover  it  with  sand,  to  the  injury  of  his  crops. 
The  defendant  sought  to  have  the  trial  court  instruct  the  jury 
that  the  plaintifif  could  not  maintain  his  action,  because  it  was 
barred  by  the  statute  of  limitations,  and  that  because  his 
injuries  were  the  result  of  a  permanent  structure,  no  cause  of 
action  arose  therefrom  except  to  one  who  was  proprietor  of  the 
lands  at  the  time  it  was  erected.  The  judge  refused  to  so 
instruct,  and  the  jury  returned  a  verdict  for  tha  plaintiff,  to 
which  the  defendant  excepted. 

J.  A,  Aiketif  for  the  defendant 
C.  C.  Conantf  for  the  plaintiff. 

C.  Allen,  J.  The  defendant,  in  the  construction  of  its  rail- 
road in  1880,  brought  together  eight  natural  streams  of  water, 
and  discharged  them  through  one  culvert,  which  was  built  un- 
der its  road-bed,  upon  the  land  now  owned  by  the  plaintiff,  at 
a  different  place  from  that  where  either  of  them  originally 
flowed,  and  indeed  three  of  the  streams  had  never  before 
flowed  over  this  land  at  all.  Under  the  instructions  which 
were  given  to  the  jury,  they  must  have  found  that  this  mode 
of  discharging  these  streams  of  water  upon  the  plaintiff's  land 
was  not  necessarily  adopted  in  the  proper  construction  of  the 
railroad.  Since  the  building  of  the  culvert,  the  waters  of  the 
brooks,  and  also  an  increased  volume  of  surface  water,  have 
flowed  through  it,  varying  in  quantity  with  the  seasons,  and 
possibly  causing  some  damage  to  the  laud  in  question  prior 
to  the  time  of  its  purchase  by  the  plaintiff,  though  this  fact 
is  not  distinctly  found;  and  at  any  rate,  so  far  as  appears,  no 
action  for  such  prior  damage  was  ever  brought  The  plaintiff 
purchased  the  land  in  May,  1887,  and  in  July  and  August  of 
the  same  year  there  were  heavy  rains,  and  the  plaintiff's  land 
was  overflowed,  and  sand  deposited  thereon,  and  the  crop  of 
bay  injured;  but  no  part  of  the  land  was  rendered  worthless, 
and  it  was  only  for  the  damage  which  thus  occurred  after  his 
purchase  that  the  plaintiff  sought  at  the  trial  to  recover. 

The  defendant  does  not  contend,  as  indeed  it  could  not  sue- 
ecssfully  {Curtis  v.  Eastern  Railroad  Co.^  14  Allen,  66;  98 
Mass.  428),  that  the  injury  suffered  by  the  plaintiff  is  not  in 
its  nature  a  proper  subject  of  recovery  in  an  action  at  law; 
but  the  defense  now  rests  upon  the  grounds  that  the  action 
should  have  been  brought  once  for  all  within  six  years  after 
the  defendant's  wrongful  act  of  building  its  railroad  in  an 
improper  mode;  that  the  right  of  action  was  in  the  original 
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owner,  the  jdaintiff's  grantor,  who  was  entitled  to  recover  not 
only  the  existing  but  all  prospective  damagee  to  the  land;  that 
no  action  will  lie  in  the  name  of  the  present  plaintiff;  and 
that  the  right  of  action  is  barred  by  the  statute  of  limitations. 

No  doubt  the  former  owner  of  the  land  might  have  sued  at 
once  for  the  invasion  of  his  right  by  the  discharge  of  the  sev- 
eral natural  streams  of  water  upon  his  land  in  the  manner 
stated,  even  though  the  damage  was  merely  nominal;  other- 
wise a  right  by  prescription  might  be  gained:  Jackman  v. 
Arlington  MilUj  137  Mass.  277,  283;  Hooten  v.  Barnard,  137 
Mass.  86.  But  no  such  action  was  brought;  and  the  question 
iSi  whether  such  an  action  must  be  brought  within  six  years 
from  the  defendant's  original  wrongful  act,  or  whether  the  in- 
jury is  to  be  treated  as  a  continuing  one,  for  which  the  defend- 
ant may  be  held  responsible  after  the  expiration  of  six  years. 

If  the  defendant's  act  was  wrongful  at  the  outset,  as  the 
jury  have  found,  we  see  no  way  in  which  the  continuance  of 
its  structure  in  its  wrongful  form  could  become  rightful  as 
against  the  plaintiff,  unless  by  release  or  grant,  by  prescrip- 
tion, or  by  the  payment  of  damages.  If  originally  wrongful, 
it  has  not  become  rightful  merely  by  being  built  in  an  endur- 
ing manner.  That  which  was  a  nuisance  at  first  does  not  lose 
its  character  as  such  by  being  continued  for  six  years,  what- 
ever effect  the  lapse  of  time  might  have  upon  equitable  reme- 
dies for  its  removal;  and  the  maintenance  of  a  structure 
which  will  continue  to  cause  a  wrongful  diversion  of  water 
upon  the  plaintiff's  land,  in  quantities  varying  with  the  sea- 
sons, is  a  continuing  nuisance,  and  an  invasion  of  the  plain- 
tiff's right  from  day  to  day,  and  he  may  select  his  own  time 
for  bringing  an  action  therefor,  and  he  is  not  barred  by  the 
lapse  of  six  years  from  the  erection  of  the  structure.  The 
case  falls  within  the  ordinary  rule  applicable  to  continuing 
nuisances  and  continuing  trespasses:  Prentiss  v.  Wood,  132 
Mass.  486;  New  Salem  v.  Eagle  Mill  Co.f  138  Mass.  8;  Uline 
V.  New  York  Central  and  Hudson  River  R.  R.  Co.,  101  N.  Y. 
98,  109;  63  Am.  Rep.  123  et  seq.;  Reed  v.  State,  108  N.  Y. 
407, 414;  Delaware  and  Raritan  Canal  Co.  v.  Wright,  21  N.  J.  L. 
469;  Bare  v.  Hoffman,  79  Pa.  St.  71;  Holmes  v.  Wilson,  10  Ad. 
&  E.  608;  BattiskiU  y.  Reed,  18  Com.  B.  696;  Whitehouse  y. 
FeUowes,  10  Com.  B.,  N.  S.,  765;  Devery  v.  Orand  Canal,  I.  R, 
9  C.  L.  194. 

In  Fowle  t.  New  Haven  and  Northern  Co.,  107  Mass.  862, 112 
Maas^  834,  a  ease  in  some  respects  resembling  this,  the  plain* 
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tiff  had  brought  a  former  action,  in  which  he  expressly  de- 
clared for  prospective  damages,  and  he'  was  allowed  by  the 
court  to  recover  them,  apparently  without  any  objection  on 
this  ground  from  the  defendant;  and  if  he  had  been  allowed 
to  hold  his  second  verdict,  he  would  have  got  double  damages, 
which  clearly  was  not  permissible.    The  decision  of  that  case  i 

does  not  necessarily  imply  that  an  action  must  have  been  . 

brought  within  six  years,  or  if  it  does,  we  cannot  follow  it;  , 

and  we  have  no  occasion  to  consider  whether  ordinarily  pro- 
spective damages  would  be  recoverable  in  such  a  case  or  not 
No  question  of  the  measure  of  damages  is  before  us. 
Exceptions  overruled.        

NmsAHOi,  CoNTiirunro  LiABn.rrr  fob.  —  Sea  note  to  AUm  v.  De  Oroodi, 
14  Am.  Si.  Bep.  630,  for  liability  for  naiiaaoM  of  a  permanent  ebaracter. 
Every  oontinnanoe  of  a  nniaanoe,  or  reoarrenoe  of  the  injory,  is  an  addi- 
tionid  nniaanoe,  forming  in  iteelf  the  inbjeot-matter  of  a  new  action:  Shgjp 
V.  DOwortk,  88  Minn.  179;  8  Am.  St  Rep.  867;  EUb  r.  Ameriam  Aaxd.  </ 
Musie,  120  Pa.  St  808;  6  Am.  St  Rep.  789,  and  note.  Compare  note  toCJU- 
eago  etc  R.  S,  Co,  r,  Lorb,  59  Am.  Rep.  351-369. 

Nuisahoss—  Lapsh  ov  Timb.  — Lapse  of  time  wiU  not  legalise  a  pnblio 
nniaanoe:  Note  to  Fori  8miik  w.  licKMeu,  48  Am.  Rep.  24-88;  for  no  nni- 
aanoe is  legalised  by  length  of  time:  Dygeri  v.  Schefuk^  23  Wend.  445;  35 
Am.  Dec.  575,  and  note.  In  an  action  against  a  railroad  company  for  ob- 
ttrnoting  water  and  overflowing  land,  the  right  of  action  does  not  aoeme 
neoeesarily  at  the  time  the  obatmotion  waa  firat  bailt»  and  the  plea  of  the 
afeatnte  of  limitations  is  properly  withheld  from  the  jniy,  when  it  appeara 
that  at  that  time  the  damagea  oonld  not  have  been  foreseen  and  eatimateds 
Bullem  T.  Okksa(fo  etc  Iff  Co.,  74  Iowa,  659;  7  Am.  St  Rep.  501.  See  also 
Ogbum  v.  Connor,  46  GaL  346;  13  Am.  Rep.  213;  Ohh  Me,  B^fOo^r,  Wack- 
ier, 123  RL  440;  5  Am.  St  Rep.  532,  and  note  537-54a  Bnt  in  Bmery  v. 
BaUigh  etc  A  R.  Co.,  102  N.  a  209, 11  Am.  St  Rep.  727,  it  waadeoided  that 
the  right  by  preaoription  to  maintain  a  onlrert  ao  oonatmeted  aa  to  eanse 
plain tifPa  land  to  Im  overflowed,  may  be  acquired  bj  a  laflroad  aoinpany  by 
for  twenty  yeara. 


Pearson  v.  Allbn. 

[151  MAssACHusana,  9ii) 

flnom  Dbdioatbd  bt  Maps.  —  Laying  ont  a  large  tnuit  of  land,  andontting 
it  np  into  house  lots  and  ways,  does  not  give  every  purchaser  of  a  lot  a 
right  of  way  over  every  street  He  has  no  right  to  inaiat  upon  ttie  keep- 
ing open  of  a  street  which  does  not  connect  hia  landa  witii  the  pnb- 
Ue  highway,  and  whidh  is  desirable  beoanae  it  la  nearaat  tho  water  and 
in  fnU  view  thereof. 

Dbmoatioh  bt  Maps.  — Inolnding  a  space  upon  a  aaap  with  dotted  llnea  la 
not  a  sufficient  indication  that  it  ia  to  1)e  kept  open  for  the  benefit  of  tho 
pnblio  or  of  a  purchaser  of  landa  ia  the  traot  repreaentad  oa  tho 


Feb.  1890.] 


Pearson  «.  Alleh. 


427 


PVBUO  EASimHTB,  ACTIOIT  BT  PrITATS  PkBSOIT  lOft  (>B8TRi7enoir  ov.  — 
ThofDgfa  Undfl  are  dedicated  to  public  iiae  as  streeti  and  waya,  their  ob- 
atniciioii  as  anch  will  not  give  a  caoae  of  action  to  a  private  person,  unless 
he  snffexs  private  damages. 

Bill  in  equity  to  prevent  the  obstruction  of  plaintiff's  use 
of  certain  ways.  Lands  at  Nantucket  Bluff  were  laid  out  ou 
a  plan  which  was  recorded,  and  according  to  which  lots  were 
sold.  The  plan,  so  £ar  as  material  to  this  causey  was  as  fol- 
lows: — 


Xooera  ATUkUB. 


88 

tl 

Onlie  AvBuiia 


\ 


Ntntnekek  Avmiieb 

North  Street,  which  is  not  shown  on  this  plan,  was  situate 
about  two  hundred  feet  westerly  from  the  part  represented  on 
the  plan.  Plaintiff  owned  lots  27,  28,  and  44,  and  the  defend- 
ant lots  4,  6,  9,  and  10. 

/•  Broumj  for  the  plaintiff. 
C  Almy^  for  the  defendant 

HoLMSS,  J.  The  plaintiff  and  the  defendant  are  both  own- 
ers of  bnilding  lots  sold  with  reference  to  the  same  plan,  which 
displays  a  large  tract  cut  up  into  house  lots  and  ways.  The 
only  public  way  near  the  tract  is  North  Street,  which  is  shown 
on  the  west  side  of  the  plan.  The  plan  shows  ways  leading 
directly  to  this  street  from  the  plaintiff's  lots.  Her  lots  also 
are  drawn  as  abutting  upon  a  way  called  Orant  Avenue,  from 
which  there  is  delineated,  extending  in  an  opposite  direction 
from  North  Street,  a  way  called  Centre  Avenue,  which  begins 
directly  opposite  two  of  the  plaintiff's  lots,  at  a  distance  of 
66  feet,  cm  the  other  side  of  Orant  Avenue,  and  leads  181 
feet  to  another  way,  laid  down  as  Cliff  Avenue.    Neither 
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Centra  ATenna  nor  Cliff  ATanna  leads  to  any  pnbHo  street, 
but  from  Cliff  Avenae  there  is  an  agreeable  view  of  the  sea, 
without,  however,  any  access  to  it.  The  defendant  owns  all 
the  land  on  the  north  of  Centre  Avenue,  and  has  inclosed 
about  one  quarter  of  the  avenue  in  width,  throughout  its  whole 
length.  He  also  has  inclosed  a  triangle  at  the  corner  or  Cen- 
tre and  Cliff  avenues,  which,  on  the  plan,  appears  bounded  by 
dotted  lines.  The  two  sides  of  the  triangle  on  the  streets  con- 
tinue the  side  lines  of  the  streets  in  the  same  directions  until 
they  meet  at  the  corner,  but  the  rest  of  the  street  lines  are 
unbroken.  The  plaintiff  seeks  an  injunction  against  such 
inclosures  or  obstructions. 

The  only  question  worthy  of  discussion  is,  whether  the  pri- 
vate rights  of  way,  if  any,  to  which  the  plaintiff  is  entitled  by 
reason  of  the  reference  to  the  plan  in  her  deeds,  extend  to 
Centre  Avenue.  We  are  of  opinion,  on  the  whole,  that  they  do 
not.  The  cases  here  and  elsewhere  show  that  there  are  limits 
to  the  easements  raised  in  this  way  by  implication,  even  if 
there  are  not  limits  to  the  power  of  creating  easements  when 
it  is  attempted  by  express  words.  A  reference  to  a  plan  like 
this,  laying  out  a  large  tract,  does  not  give  every  purchaser  of 
a  lot  a  right  of  way  over  every  street  laid  down  upon  it.  In 
Regan  v.  Boston  Gas  Light  Co.^  137  Mass.  87,  a  case  somewhat 
like  tlie  present,  it  was  held  that  the  defendant  could  close  a 
wliole  series  of  streets  shown  on  the  plan,  leaving  open  the 
private  ways  adjoining  the  plaintiff's  lots  to  the  highway  in 
one  direction,  and  to  the  next  side-street  in  the  other.  No 
doubt  a  grantee  sometimes  may  be  entitled  to  have  ways  kept 
open  which  his  land  does  not  touch,  if  they  are  necessary  or 
convenient  in  order  to  reach  a  highway:  Fox  v.  Union  Sugar 
Refinery,  109  Mass.  292;  and  ho  may  have  like  rights  in  a  way 
which  his  land  does  touch  on  the  side  not  leading  to  the  high- 
way: Rodgera  v.  Parker^  9  Gray,  445.  But  Centre  Avenue  does 
not  lead  to  a  highway,  and  the  plaintiff's  land  does  not  touch  it 
We  do  not  mean  that  these  circumstances  would  be  conclusive 
in  all  cases.  If  Cliff  Avenue  were  on  the  border  of  the  ocean, 
there  would  be  strong  reason  for  saying  that  in  a  plan  for  a 
seaside  resort  access  to  the  ocean  was  very  nearly  as  impor- 
tant as  access  to  the  public  streets:  See  Higginson  v.  Nahant^  11 
Allen,  530,  535.  But  the  plaintiff  does  not  make  out  that 
ease.  The  most  that  she  alleges  is,  ''  that  the  land  on  Cliff 
Avenue  is  nearest  the  water,  and  in  full  view  thereof,"  and 
that  the  right  to  use  that  avenue  and  the  triangle  in  cociDcq* 
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tion  with  her  cottages  is  of  snbBtantial  pecnniary  Talne.  With 
Bome  hesitation,  we  feel  bound  to  decide  that  the  valae  of  a 
right  of  access  for  purposes  of  prospect  is  not  a  sufficient  rea- 
son to  extend  her  right  of  way  over  Centre  Avenue. 

It  follows,  a  fortiori^  that  the  plaintiff  has  no  easement  to 
have  the  triangle  kept  open.  Moreover,  the  dotted  lines  on 
the  plan  are  not  a  sufficient  indication  that  it  was  to  be  kept 
open.  They  divide  it  from  the  adjacent  ways,  and  the  fact 
that  they  are  not  unbroken,  as  elsewhere  on  the  plan,  at  most 
only  raises  a  doubt  as  to  the  intentions  of  the  owner:  See 
Aitomey'General  v.  Whitney,  137  Mass.  450.  Whether  there 
are  other  objections  stilU  we  need  not  consider. 

It  was  argued  for  the  plaintiff  that  the  ways  and  the  triangle 
were  dedicated  to  the  public  by  the  making  and  recording  of 
the  plan,  and  the  sale  of  lots  with  reference  to  it.  The  sug- 
gestion is  answered,  so  far  as  the  triangle  is  concei^ned,  by 
what  we  have  said  already;  and  as  to  the  ways,  at  least,  those 
acts  were  not  sufficient  to  dedicate  them  in  this  common- 
wealth: Pub.  Stats.,  c.  49,  sec.  94;  Bowers  v.  Suffolk  Mfg. 
Co.y  4  Gush.  832;  Morse  v.  Stocker,  1  Allen,  150;  Hayden  v. 
Stone,  112  Mass.  346;  Abbott  v.  Cottage  City,  143  Mass.  621, 
524;  58  Am.  Rep.  143.  Furthermore,  a  dedication  to  the 
public  alone  would  confer  no  private  easement  on  the  plain- 
tiff. She  would  have  no  private  right  of  action  for  the  public 
nuisance,  unless  she  suffered  private  damage,  which  it  is  at 
least  doubtful  whether  the  loss  caused  by  these  obstructions 
would  be,  under  our  decisions:  Hartshorn  v.  South  Reading,  8 
Allen,  501;  Wiliard  v.  Cambridge,  8  Allen,  674;  Smith  v.  Boston, 
7  Gush.  254, 255;  Brainard  v.  Connecticut  River  R.  R.  Co.^  7  Gush. 
506,  510;  Oeer  v.  Fleming,  110  Mass.  39;  Brayton  v.  Fall  River, 
113  Mass.  218;  18  Am.  Rep.  470;  Thayer  v.  New  Bedford  R.  R. 
Co.,  125  Mass.  253,  257;  Breed  v.  Lynn,  126  Mass.  367,  870. 

Bill  dismissed.  

Public  Nuisanoss  —  Right  of  Aotion  bt  Psivatb  Pxrsoit.  —  Pablio 
nniBanceB  can  be  abated  by  a  priv^ate  person  only  when  they  obstract  hia  pri- 
rata  right,  or  interfere  at  the  time  with  his  enjoyment  of  a  right  common  to 
many,  as  the  right  of  passage  on  a  pnblio  highway,  and  he  thereby  sastains 
a  special  injnry:  LawUm  v.  Sieeie,  119  N.  T.  226;  16  Am.  St.  Bep.  81S;  note 
to  Jack9(m  r.  Kiel,  16  Am.  St.  I^p.  209. 

STRKrre  —  Maps.  —  One  whopnrchases  a  lot  bonnded  by  streets  marked 
npon  a  map  or  plat  is  entitled  to  a  right  of  way  over  snch  streets:  Jdoote  t. 
Carawi^  104  N.  C.  431;  17  Am.  St.  Rep.  681.  The  mere  marking  of  a  street 
upon  an  nnreeorded  map  does  not  necessarily  constitute  a  dedioation  id  the 
ttraet:  PeopU  ▼.  £eed,  81  CaL  70;  16  Am.  St  Rep.  2& 
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Lanb  V.    MOOBB. 

(161  MAB8ACHU8RTT8,  87.] 

Btidsnoi.  —  Declarations  of  a  Testator  or  a  Dohor  are  admtnible  in 
evidence,  not  for  the  purpose  of  establishing  the  tmth  of  his  statementi^ 
hat  merely  to  show  the  condition  of  his  mind;  and  they  ura  admissible 
for  this  latter  porpose  only  when  they  are  snfficiently  near  in  point  d 
time  to  be  of  some  ralue  in  determining  his  mental  condition  when  he 
did  some  act  which  is  assailed  for  his  want  of  capacity. 

BviDBNOR.  —  Whrfhsr  Dsolab  atiors  Madb  bt  ▲  Dohor  or  Testator  are 
snfficiently  near  in  point  of  time  to  warrant  their  being  submitted  to  a 
jury,  as  tending  to  show  his  mental  oondition  when  he  did  some  aot 
which  it  questioned  on  the  ground  of  his  incapacity,  letts  chiefly  in  the 
discretion  of  the  presiding  judge.  Qenerally,  his  determination  of  this 
preliminary  question  must  be  accepted  as  oondusiye,  where  it  is  not 
shown  that  he  has  misapplied  any  principle  of  law. 

Btidbnob  — Drolaratiohb.  —  Where  defendant  claimed  that  a  note  was 
given  him  in  the  month  of  August  by  the  holder,  who  was  then  nearly 
eighty-four  years  of  age,  and  whose  business  adviser  and  manager  de- 
fendant was,  it  is  oompetent,  in  an  action  by  an  administrator  of  the 
donor  to  reoover  the  note  on  the  ground  that  it  was  procured  by  fraud 
and  undue  infiuenoe^  to  prove  deoUrations  of  the  donor,  in  the  months  ol 
September  and  November,  after  making  the  alleged  gifl^  inconsistent 
with  his  having  made  the  gift»  and  denouncing  defendant  as  a  rascal, 
where  the  purpose  for  which  the  declarations  are  claimed  to  be  ofifered 
is  to  show  the  mental  condition  of  the  donor  at  the  time  of  the  alleged 
gift 

Action  of  tort  by  the  admiaistrator  of  the  estate  of  Nathao 
Fellows,  for  the  conyersion  of  a  promissory  note.  The  intes- 
tate died  September  10,  1887,  aged  eighty-four  years  and  four 
months*  For  several  years  before  his  death  he  had  not  worked 
at  his  trade,  and  from  May,  1884,  until  his  death,  the  defend* 
ant  acted  as  his  business  manager  and  adviser.  The  defend- 
ant testified  that  in  August,  1884,  he  loaned  his  father-in-law, 
one  Todd,  five  thousand  dollars  of  the  intestate's  money,  with 
the  latter's  consent,  and  took  a  note,  for  the  conversion  of 
which  this  action  is  brought;  that  the  note  was  renewed  five 
times,  and  the  interest  paid  by  Todd  to  the  defendant,  who 
paid  it  to  the  intestate;  that  on  August  7,  1887,  the  intestate 
sent  for  defendant,  expressed  his  belief  that  he  had  not  long 
to  live,  and  told  defendant  that  he  wished  to  give  him  the 
note,  and  to  carry  out  this  purpose,  he  wrote  his  name  on  the 
back  of  the  note,  and  told  defendant  that  be  wished  him  to 
have  it  and  keep  it.  The  plaintiff's  claim  was,  that  no  gift 
had  been  made,  or  if  made,  that  it  was  procured  by  fraud  and 
undue  influence.  Among  other  evidence  offered  in  behalf  of 
plaintiff,  and  received  against  defendant's  objection,  was  that 
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of  one  Rieker,  wlio  testified  to  a  conversation  held  November 
4y  1887,  with  the  testator,  in  which  the  latter  declared  that  he 
might  as  well  spend  his  money  as  to  leave  it  to  be  quarreled 
ibout;  that  he  wished  to  spend  some  of  it  for  curbstones  aroand 
a  cemetery  lot,  and  that  he  proposed  to  have  his  will  made; 
and  also  the  testimony  of  one  Dennison,  of  a  conversation 
with  the  intestate  in  the  early  part  of  September,  1887,  in 
which  the  latter  showed  a  memorandum  regarding  the  Todd 
note,  in  defendant's  handwriting,  and  asked  witness,  ^  What 
do  you  think  of  that?''  and  said,  ^^It  was  a  damnable  thing; 
that  he  could  put  Moore  through  for  it,  and  shut  him  up"; 
and  further  declared  that  he  knew  nothing  about  Todd,  and 
nad  nothing  to  show  for  the  five  thousand  dollars.  Plaintiff 
also  testified,  against  defendant's  objection,  that  in  the  early 
part  of  the  same  month  the  intestate  said  that  defendant  had 
let  Todd  ''have  some  of  his  money,  and  he  hadn't  anything 
to  show  for  it,"  and  that  defendant  was  a  great  rascal,  and  he 
should  hold  him  accountable.  Verdict  for  plaintifif.  Defend- 
ant excepted. 

W.  8.  Knox  and  H.  F.  Hurlburt^  for  the  defendant 
E.  T.  Burley  and  W.  A.  PeWj  Jr.^  for  the  plaintifll 

C.  Allbn,  J.  The  only  question  argued  is  as  to  the  com- 
petency of  the  declarations  made  by  the  plaintifiPs  intestate 
after  the  time  of  the  alleged  gift  to  the  defendant  Where  the 
mental  condition  of  a  person  at  a  particular  time  is  in  issue, 
his  appearance,  conduct,  acts,  and  declarations,  after  as  well  as 
before  the  time  in  question,  have  been  held  admissible  in  evi- 
dence if  sufficiently  near  in  point  of  time,  and  if  they  appear 
to  have  any  tendency  to  show  what  that  mental  condition  was. 
The  question  has  usually  arisen  in  cases  involving  the  valid- 
ity of  wills,  but  the  principle  is  the  same  where  the  validity 
of  a  gift  is  questioned,  and  where  responsibility  for  crime  is  to 
be  determined:  Shailer  v.  Bumatead^  99  Mass.  112,  122,  123; 
Lewis  V.  Mason^  109  Mass.  169;  May  v.  BradUe^  127  Mass. 
414,  420;  Polier  v.  Baldwin^  138  Mass.  427,  429;  Whitney  v. 
Wheeler^  116  Mass.  490;  Commonwealth  v.  Pomeroy^  117  Mass. 
148, 148;  Commonwealth  v.  Damon^  186  Mass.  441,  448.  So 
where  the  question  was  whether  a  testator  by  canceling  a 
will  intended  to  revive  a  former  will,  it  was  considered  that 
bis  subsequent  declarations  were  competent  for  the  purpose 
of  showing  what  his  intention  was:  Pickens  v.  Davis^  184  Mass. 
262,  257,  258;  45  Am.  Rep.  322,  and  cases  there  cited.     In  all 
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Buch  caseSi  the  evidence  is  received  merely  for  the  purpose  of 
throwing  light  upon  the  state  of  mind  of  the  person  at  the 
time  in  question,  and  not  as  tending  to  establish  the  tmth  of 
any  facts  which  may  have  been  stated  by  him. 

There  are  certain  proper  limitations  to  the  admissibility  of 
snch  evidence.  One  is,  that  the  matters  testified  of  should  be 
sufficiently  near  in  point  of  time,  so  that  the  testimony  may 
be  of  value  in  determining  the  question  which  is  directly  in 
issue.  Another  proper  limitation  is,  that  the  testimony  should 
appear  to  have  some  natural  bearing  upon  the  mental  condi- 
tion of  the  person,  or  his  intention  at  the  particular  time  which 
is  immediately  involved  in  the  issue. 

It  is  contended  by  the  defendant  that  some  portion  of  the 
testimony  which  was  admitted  against  his  objection  failed  to 
conform  to  the  latter  of  the  requirements  above  mentioned,  and 
that  the  judge  erred  in  allowing  it  to  go  to  the  jury.  Ordi- 
narily, questions  of  this  character  must  in  the  first  instance  be 
determined  by  the  presiding  judge  as  questions  of  fact,  and  if 
his  determination  is  in  favor  of  admitting  the  testimony,  it 
then  goes  to  the  jury  for  them  to  decide  as  to  its  weight.  For 
example,  the  judge  will  determine  whether  the  time  is  so 
remote,  or  whether  the  circumstances  have  so  changed,  that 
declarations  then  made  would  not  be  deemed  satisfactory  evi- 
dence tending  to  show  the  person's  condition  at  the  earlier 
period.  Evidence  was  excluded  for  this  reason  in  Davis  v. 
Davis,  123  Mass.  590,  598,  and  in  WhiU  v.  Graves,  107  Mass. 
825.  Where,  in  determining  a  preliminary  question  of  this 
description,  there  is  no  erroneous  application  of  any  principle 
of  law,  it  is  difficult  for  us,  upon  a  bill  of  exceptions  which 
merely  presents  questions  of  law,  to  reconsider  and  reverse  the 
decision.  The  matter  necessarily  rests  chiefly  in  the  discre- 
tion of  the  presiding  judge.  Usually,  the  question  is  not 
strictly  a  legal  one.  The  judge  determines,  chiefly  as  a  ques- 
tion of  fact,  whether,  under  all  the  circumstances,  the  testi- 
timony  bears  a  sufficiently  close  relation  to  the  question  in 
issue  to  render  it  proper  to  be  considered  by  the  jury,  and  or- 
dinarily his  determination  of  this  preliminary  question  must 
be  accepted  as  conclusive:  Shailer  v.  Bumsteadf  99  Mass.  112, 
130;  Commonwealth  v.  Coe,  116  Mass.  481,  505;  Cominonwealth 
V.  Ahbotty  130  Mass.  472,  474;  Commonwealth  v.  Robinsofif  146 
Mass.  671,  580. 

In  the  present  case,  it  is  impossible  to  say  that  the  judge 
has  misapplied  any  rule  of  law.     There  was  enough  evidence 
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of  an  impairment  of  the  mental  faculties  of  the  plaintiff's  in- 
testate,  before  and  at  the  time  of  the  alleged  gift  to  the  defend* 
ant,  to  warrant  the  introdnction  of  evidence  as  to  his  condition 
afterwards.  He  was  almost  eighty-four  years  old.  For  several 
years  he  had  not  worked  at  his  trade.  For  over  three  years 
the  defendant  had  been  his  business  manager  and  adviser, 
and  the  custodian  of  his  title  deeds  and  bank-books.  His 
conduct  in  allowing  the  defendant  to  manage  his  property  in 
the  manner  testified  to,  and  above  all,  the  alleged  gift  itself, 
under  the  circumstances  stated  by  the  defendant,  would  natu- 
rally awaken  a  suspicion  that  the  faculties  of  the  plaintiff's 
intestate  were  so  far  impaired  as  to  make  him  readily  suscep- 
tible to  influence  and  pressure.  A  foundation  being  thus  laid, 
the  plaintiff  might  properly  show  his  condition  afterwards* 
In  order  to  show  this,  anything  said  or  done  by  the  plaintiff's 
intestate,  or  in  his  presence,  with  his  conduct  or  comment 
thereupon,  would,  in  its  nature,  be  admissible.  There  was  no 
such  lapse  of  time,  or  marked  change  in  his  condition,  as  to 
enable  us  to  say  that  the  evidence  should  have  been  excluded. 
Nor  can  we  say  that  any  of  his  declarations,  as  testified  to^ 
had  no  natQral  bearing  upon  his  previous  mental  condition. 
Impairment  of  mental  faculties  in  particular  oases  may  be  in- 
dicated  by  lack  of  self-control,  by  undue  excitement,  by  anger, 
by  forge tfulness>  or  by  the  use  of  strong  expressions  or  expres- 
sions of  astonishment  at  what  has  taken  place.  The  fact  that 
such  expressions  reflected  upon  the  defendant  may  have  been 
disadvantageous  to  him  in  the  trial,  but  it  did  not  render  the 
testimony  incompetent.  Its  weight,  of  course,  was  for  the 
jury,  who  were  carefally  and  more  than  once  instructed  that 
any  subsequent  statements  were  not  to  be  considered  as  tend- 
ing  to  prove  fraud,  or  to  show  that  the  facts  were  as  stated, 
but  only  as  bearing  upon  the  state  of  mind  of  the  plaintiff's 
intestate.  Upon  the  whole  oasci  we  see  no  error  in  matter  of 
law. 
Exceptions  overruled.        

Byidbnob  —  DxcLAiiATiOHS  ow  Deosaskd  Pbrsons.  — Aa  to  when  the  dec- 
larations of  a  deooaaed  person  are  admissible  to  show  the  state  of  his  mind 
at  the  time  of  making  a  will,  see  note  to  Boberts  ▼.  Trawkk,  62  Am.  Dee. 
167-169;  Waienmmr.  Whitney,  11  N.  T.  167;  62  Am.  D^  71,  aad  note  90. 
61;  Thampmh  v.  /A  69  Mo.  160|  17  An.  St  Bef^  662;  Henter  v.  HtnUt^ 

122  Fk.  IH.  889;  9  Am.  St  Bap.  9& 
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TmofMBmomr  Hon  mir  Gk>iiTAiH  ok  m  Faob  av  Bxpam  Pbohob  I» 
pay  money.  A  mere  promise  implied  by  Uw«  founded  on  hi  aoknowl- 
edgment  of  indebtedneie,  ie  not  enffioient, 

pBOMiasoKT  NoTi,  What  n  MOT.  —  *'  I O  U,  B.  A.  Cky,  the  enm  of  aeven* 
teen  doUe.  J^  for  ralne  reoeired,"  though  signed  by  the  writer,  is  not  a 
prominory  note,  bnt  a  mere  acknowledgment  of  indebtedneas. 

laiTUBST.  —In  general,  where  there  is  a  loan  without  any  stipulation  to  pay 
interest^  and  where  one  owes  money  to  another,  having  been  guilty  of 
BO  wrong  in  obtaining  and  no  default  in  retaining  it,  interest  is  not 
ohargeable.  Therefore  interest  cannot  bo  oolleeted  on  an  I  O  U, 
where  there  has  been  no  demand  for  its  paymenl 

CoNTBAOT  on  a  writing  which  the  plaintiff  declared  on  as  a 

promissory  note,  and  which  was  in  words  and  figures  as  fol* 

lows:  — 

^  Marlbobo^  Sept.  28, 1881. 

^  I  O  n,  B.  A.  Oaji  the  sum  of  seventeen  dolls.  J^  for  value 

received.  John  R.  Rooke.'' 

The  only  subject  of  contention  was,  whether  plaintiff  was 
entitled  to  interest  from  the  date  of  the  instrument  or  from 
the  service  of  the  writ  Upon  this  subject,  the  judge  ruled 
against  the  plaintiff,  and  the  defendant  excepted. 

H.  8.  Fay^  for  the  plaintiff. 

/•  J3.  Forbes  and  0.  8.  Forbes^  for  the  defendant. 

Dbvens,  J.  In  order  to  constitute  a  good  promissory  note, 
there  should  be  an  express  promise  on  the  face  of  the  instru- 
ment to  pay  the  money.  A  mere  promise  implied  by  law, 
founded  on  an  acknowledged  indebtedness,  will  not  be  suf- 
ficient: Story  on  Promissory  Notes,  sec.  14;  Brown  v.  Oilman^  13 
Mass.  158.  While  sucli  promise  need  not  be  expressed  in  any 
particular  form  of  words,  the  language  used  must  be  such  that 
the  written  undertaking  to  pay  may  fairly  be  deduced  there- 
from: Commonwealth  Ins.  Co,  v.  Whitney^  1  Met.  21.  In  this 
view,  the  instrument  sued  on  cannot  be  considered  a  promissory 
note.  It  is  an  acknowledgment  of  a  debt  only,  and  although 
from  such  an  acknowledgment  a  promise  to  pay  may  be 
legally  implied,  it  is  an  implication  from  the  existence  of  the 
debt  and  not  from  any  promissory  language.  Something 
more  than  this  is  necessary  to  establish  a  written  promise  to 
pay  money.  It  was  therefore  held  in  Gray  v.  Bowden^  28  Picb 
282,  that  a  memorandum  on  the  back  of  a  promissory  note,  in 
these  words,  ^'I  acknowledge  the  within  note  to  be  just  and 
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duA,**  signed  by  the  maker  and  attested  by  a  witness,  was  not 
a  promissory  note  signed  in  the  presence  of  an  attesting  wit- 
ness within  the  meaning  of  the  statute  of  limitations.  In 
England,  an  I  0  U,  there  being  no  promise  to  pay  embraced 
therein,  is  treated  as  a  dae-bill  only.  The  cases,  which  arose 
principally  under  the  stamp  act,  are  very  numerous,  and  they 
have  held  that  such  a  paper  did  not  require  a  stamp,  as  it  was 
only  evidence  of  a  debt:  1  Daniel  on  Negotiable  Instruments, 
8d  ed.,  sec.  36;  1  Randolph  on  Commercial  Paper,  sec.  88; 
Fesenmayer  v.  Adcockj  16  Mees.  &  W.  449;  Melanoiie  v.  Teo*- 
dote,  13  Mees.  &  W.  216;  Smith  v.  Smith,  1  Post.  &  P.  539; 
Qould  V.  Coombs,  1  Com.  B.  543;  Fisher  v.  Leslie,  1  Esp.  425; 
Israel  v.  Israel,  1  Camp.  499;  Childers  y.  BoulnoiSf  Dowl.  &  R. 
8;  Beeching  v.  Westbrook,  8  Mees.  &  W.  411. 

While  in  a  few  states  it  has  been  held  otherwise,  the  law 
as  generally  understood  in  this  country  is,  that  in  the  ab- 
scence  of  any  statute,  a  mere  acknowledgment  of  a  debt  is 
not  a  promissory  note,  and  such  is,  we  think,  the  law  of  this 
commonwealth:  Gray  v.  Bowden,  23  Pick.  282;  Commonwealth 
Ins.  Co.  V.  Whitney,  1  Met.  21;  Daggett  v.  Daggett,  124  Mass. 
149;  Almy  v.  Winslow,  126  Mass.  342;  Carson  v.  Lucas,  18  B. 
Mon.  213;  Oarland  v.  Scott,  15  La.  Ann.  143;  Currier  y.  Lock* 
wood,  40  Conn.  349;  16  Am.  Rep.  40;  Brenzer  v.  Wightman,  7 
Watts  &  S.  264;  Biskup  y.  Oberle,  6  Mo.  App.  583.  Some 
states  have  by  statute  extended  the  law  of  bills  and  promis- 
sory notes  to  all  instruments  in  writing  whereby  any  person 
acknowledges  any  sum  of  money  to  be  due  to  any  other  person: 
1  Randolph  on  Commercial  Paper,  sec.  88;  111.  Rev.  Stats.  1884, 
c.  98,  sec.  3;  Col.  Gen.  Stats.  1883,  c.  9,  sec.  3;  Ind.  Rev.  Stats. 
1881,  sec.  5501;  Iowa  Code,  1873,  sec.  2085;  Miss.  Rev.  Code 
1880,  sees.  1123,  1124. 

We  have  no  occasion  to  comment  upon  those  instruments  in 
which  words  have  been  used  or  superadded  from  which  an 
intention  to  accompany  the  acknowledgment  with  a  promise 
to  pay  has  been  gathered,  or  where  the  form  of  the  instru- 
ment fairly  led  to  that  conclusion:  Daggett  v.  Daggett,  124 
Mass.  149;  Almy  v.  Winslow,  126  Mass.  842.  No  such  words 
exist  in  the  instrument  sued,  nor  is  it  in  form  anything  but 
an  acknowledgment.  The  words  ^'  for  value  received ''  recite, 
indeed,  the  consideration,  but  they  add  nothing  which  can 
be  interpreted  as  a  promise  to  pay.  It  is  therefore  nnneoes- 
sary  to  consider  whether,  if  the  paper  were  a  promissory  note, 
interest  should  be  calculated  from  its  date.    Upon  this  point 
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we  express  no  opinion.    If  it  is  to  be  treated  as  an  acknowl* 
edgment  of  debt  only,  as  we  think  it  must  be,  the  plaintiff  is 
not  entitled  to  interest  except  from  the  date  of  the  writ.    Even 
if  it  was  the  duty  of  the  defendant  to  have  paid  the  debt  on 
demand,  yet  if  no  demand  was  made,  if  no  time  was  stipu- 
lated for  its  payment,  if  there  was  no  contract  or  usage  requir- 
ing the  payment  of  interest,  and  if  the  defendant  was  not  a 
wrong-doer  in  acquiring  or  detaining  the   money,  interest 
should  be  computed  only  from  the  demand  made  by  the  ser- 
vice of  the  writ:  Dodge  v.  PerHns^  9  Pick.  868;  Hunt  v.  Nexh 
ere,  15  Pick.  500;  26  Am.  Dec.  616.    **In  general,"  says  Chief 
Justice  Shaw,  **  when  there  is  a  loan  without  any  stipulation 
to  pay  interest,  and  where  one  has  the  money  of  another,  hav- 
ing been  guilty  of  no  wrong  in  obtaining  it,  and  no  default  in 
retaining  it,  interest  is  not  chargeable";  Huhhard  v.  Charles- 
town  B,  R.  R.  Co.^  11   Met.  124;  Carlton  v.  Bragg^  16  Basti 
222;  Shaw  v.  Pictonj  4  Barn.  &  C.  715;  Moses  v.  Maepherlan^ 
2  Burr.  1005;  Walker  v.  Constable^  1  Bos.  &  P.  806. 
Exceptions  overruled.         ^_^ 

PaoMissoar  Non,  What  OoHsnnmB:  See  Krc^  t.  ThtmuUf  123  IncL 
613;  18  Am.  fit  Bep.  345;  note  to  OhandUr  t.  Gorey,  8  Am.  St.  Rep.  Sifi. 

"$1,000.  Grass  Valley,  July  8,  1882. 

"  Three  yean  from  date^  I  promise  to  pay  Daniel  Strickland,  for  value 
received,  in  United  Statee  gold  coin,  at  the  rate  of  ten  per  cent  per  aannaL 

"DavisIi  p.  Holbbookb. 
••Ellxn  E.  Holbbookb." 
—  if  a  promiMory  note:  Striekkuid  t.  Holbrooke,  75  CaL  268. 

*'  MiLFo&D,  April  8,  1887. 
'*  Cunningham  and  Madden,  let  W.  Marshall  have  one  bay  horse,  eight 
years  old,  known  as  the  Cunningham  horse,  for  $150.    Fifty  dollars  by  the 
15th  of  April,  1887,  and  one  hundred  dollars  by  the  first  of  Augott;  that 
said  Cunningham  and  Madden  should  hold  the  horse  until  paid  for. 

<'Wm.  H.  Mabshall." 

— is  a  oonditional  note^  valid  only  between  the  original  parties,  unless  re- 
corded like  a  chattel  mortgage:  Cunmngham  v,  TreviUf  82  Me.  145.  A  prom* 
issory  note  made  by  an  Indian  living  upon  an  Indian  reservation  is  aa 
enforceable  obligatimt,  where  it  eonforma  to  the  manners  and  customs  of  the 
Indian  tribe:  Ke-ttU'^-num'guah  v.  MeClure,  122  Ind.  541.  A  promissory  note 
may  be  valid  with  the  payee's  name  left  blank;  for  the  blank  may  be  filled 
by  any  bona  JUU  holder  with  his  own  name:  Thompson  v.  Bathbun,  18  Or. 
202.  A  treasury  warrant  is  in  legal  effect  but  a  promiee  to  pay:  &ai6  v.  ITtf- 
sen,  71  Tez.  t9U  A  due-bfU  k  a  written  obligation  for  the  psymeat  of 
■oneyt  WMew.  Omrd,  86 Ky.  Idl;  Modm  v.  iVup,  SdMinn.  392. 

FaoMHSOBY  Non^  Wsat  dobs  bot  CoKarmrxB:  See  Chandler  v.  Carqft 
64  Mich.  237;  8  Am.  St  Rep.  814,  and  note;  Furgerson  v.  Staple*,  82  Me. 
169;  17  Am.  St.  Rap.  470,  and  note;  Burgess  v.  Fairbanks,  83  CaL  f  15;  If 
Am.  St.  Rep.  230^  and  note^  note  to  Jetunbugs  v.  Fltrti  Nat,  BmUt  li  Mn, 
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St.  Rep.  214,  215.  An  agreement  to  pay  a  certain  aam  of  monej  on  a  eeru 
tain  day,  upon  condition  that  tiie  sale  of  the  property  for  a  part  of  the  pur- 
chase price  of  which  it  was  given  shall  canse  the  debt  at  once  to  mature,  ii 
not  a  negotiable  prominsory  note:  FirM  NaL  Bank  t.  Oaraon,  60  Mich.  432L 

InTBRBSY —  DuEANO.  — Interest  dependent  on  demand:  2iaU  to  SeUeek  ▼• 
Fremeh,  6  Am.  Deo.  104,  195. 


Leonard  v.  Lkonabd* 

(161  M1.B8ACHUSKTT8,  16L] 

DiyoBOi  BBOAun  of  thb  Imfrisonment  of  DEFBirDANT  in  a  state  pHaon, 
or  in  a  jail  or  house  of  correction,  will  not  be  granted  when  such  im« 
prisonment  it  in  another  state.  The  statute  making  imprisonment  a 
causa  for  divorce  means  imprisonment  in  thU  state  for  some  offense 
known  to  the  laws  thereof. 

A.  P.  Worthen^  for  the  libelant 

No  counsel  appeared  for  the  libelee. 

0.  Allsn,  J.  The  libelant  seeks  a  divinrca  from  her  hus- 
band on  the  ground  that  he'  has  been  sentenced  to  imprison- 
ment at  hard  labor  in  the  state  prison  at  Waupun,  Wisconsin, 
for  a  term  of  seven  years  and  six  months;  and  the  question 
presented  to  us  is,  whether  such  a  sentence,  passed  in  another 
state,  is  a  good  cause  of  divorce  here.  The  Public  Statutes, 
chapter  146,  section  2,  provide  that  a  divorce  may  be  decreed 
''  when  either  party  has  been  sentenced  to  confinement  at  hard 
labor  for  lifls,  or  for  five  years  or  more,  in  the  state  prison,  or 
in  a  jail  or  house  of  correction."  The  first  statute  in  this  com- 
monwealth making  a  sentence  to  imprisonment  a  cause  of 
divorce  was  the  Revised  Statutes,  chapter  76,  section  6,  where 
the  language  is  substantially  the  same  as  that  quoted  above, 
except  that  the  term  required  is  seven  years  or  more.  Deser- 
tion was  not  made  a  cause  of  divorce  till  afterwards,  by  the 
statute  of  1838,  chapter  126,  and  it  is  therefore  apparent  that 
the  sentence  to  imprisonment  was  not  deemed  merely  to  be 
substantially  equivalent  to  a  desertion.  It  imported  an  of- 
fense the  nature  of  which  was  known  to  the  legislature.  Im- 
prisonment elsewhere  might  be  for  a  cause  punishable  here  for 
a  less  term,  or  possibly  not  punishable  here  at  all.  The  term 
^  the  state  prison,"  when  used  without  further  description,  in 
the  Revised  Statutes  as  well  as  in  the  more  recent  legislation, 
means  the  state  prison  of  this  commonwealth:  Beard  v.  Boston, 
151  Mass.  96.  No  instance  to  the  contrary  has  been  cited  to  us^ 
and  we  do  not  now  recall  any.     If  a  state  prison  elsewhere  was 
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intended,  it  would  be  nataral  to  say  00  in  distinct  language, 
aa  in  the  Revised  Statutes,  chapter  144,  section  84.  A  sen- 
tence to  imprisonment  elsewhere  is  not  included  as  a  cause  of 
divorce,  within  the  meaning  of  the  Public  Statutes,  chapter 
146,  section  2:  Martin  v.  Martin,  47  N.  £L  62,  63. 
Libel  dismissed.  

DivoKOi.  —  CoNVionoir  of  a  Felosit,  ahd  iMPRnoiinxT  or  tbb  Stati 
PuciTBNTiABT  as  a  groond  for  diroren,  aee  note  to  HamakerT,  Hamakerf  66 
Am.  Dm^  70S-726b 
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[161  MAMACUUBim,  162.] 

Mastsb  ahd  Sebyant.  —  An  Eacplotkr  is  umosb  No  Obliqatiov  to 
W4BN  an  employee  of  danger  which  is  obvioiia,  nor  to  inatmot  him  in 
matten  which  he  may  fairly  be  rapposed  to  thoroughly  understand.  Nor 
is  it  the  duty  of  the  master  to  admonish  his  servant  to  be  oarefal,  when 
the  senrant  well  knows  his  danger  and  the  importance  of  using  oare  to 
avoid  it.  It  is  the  dnty  of  the  servant  to  ose  care  proportionate  to  the 
dangers  of  his  situation  as  he  understands  it;  and  if  ho  fails  to  do  so,  the 
fault  is  his,  and  not  his  master*s. 

Mastkr  and  Sbrtant.  — If  thb  Work  or  a  Sxbtabt  Exposes  Hm  to 
Danokr  of  which  he  is  ignorant,  and  which,  from  his  youth  and  inez* 
pertenoe,  he  is  incapable  of  comprehending  without  assistance,  it  is  the 
duty  of  the  master,  if  he  knows  or  ought  to  know  of  it^  to  give  him  such 
warning  and  instruction  as  is  necessary  for  his  safety.  To  determine  a 
master's  duty,  the  inquiry  must  be^  What  instruction  does  the  servant 
appear  to  need? 

Maotbr  and  Sxryant.  —  If  A  Bot  Twxlvi  Ybars  of  Agi  is  employed, 
and  is  of  less  than  the  average  intelligence  of  boys  of  his  age,  and  the  de- 
fendant knew  or  ought  to  have  known  this,  and  he  is  put  to  work  in  a 
place  dimly  lighted,  in  the  same  room  with  machinery  with  rapidly  re- 
volving gearing,  and  is  told  to  go  between  the  machines  and  to  get  a 
tool,  and  to  hurry,  and  some  part  of  his  clothing  is  caught  in  the  gearing, 
and  he  is  drawn  in  and  injured,  there  is  sufficient  evidence  of  negligence 
to  warrant  the  submission  of  the  case  to  the  jury,  if  the  injured  boy  had 
not  been  working  upon  or  near  the  dangerous  machinery,  and  was  sent 
for  the  tool,  without  being  given  any  warning  or  instruction  concerning 
the  danger  attendant  upon  his  getting  into  a  position  which  it  was  ne- 
oessary  for  him  to  assume  in  getting  the  tooL 

Action  of  tort  for  personal  injuries.  The  same  case  was 
before  this  court,  and  was  reported  in  146  Mass.  182;  4  Am. 
Bt.  Rep.  307.  Plaintiff  was  injured  by  being  caught  in  the 
gearing  of  certain  machinery,  at  a  point  three  and  a  half  feet 
from  the  floor.  He  and  other  boys  were  in  the  finishing-room, 
and  his  duty  was  to  take  cloth  from  an  apron  on  the  back  of 
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the  finiBhing-BhearSi  and  wheel  it  in  tracks  to  another  room, 
and  to  take  cloth  from  racks  and  wheel  it  to  the  shears  and 
fasten  it  upon  the  apron.  He  was  not  required  to  go  between 
the  gigs,  or  to  have  anything  to  do  with  them.  They  were 
cylindrical  machines,  about  fiye  feet  high  and  square,  and 
haying  upon  one  side  gearing,  in  plain  sight,  consisting  of 
three  cog-wheels,  each  eighteen  inches  in  diameter,  and  one 
small  cog-wheel  an  inch  and  a  half  in  diameter.  The  plain- 
tiff was  twelve  years  and  two  months  old.  On  the  morning 
of  the  accident.  Miller,  overseer  in  defendant's  employment, 
spoke  to  plaintiff  sharply,  telling  him  to  get  a  punch  that  had 
been  left  by  Miller  between  two  gigs,  and  to  hurry  up  about 
it  The  plaintiff  undertook  to  obey  Miller,  hurrying  as  fast  as 
he  could,  and  went  in  between  two  gigs,  a  place  where  he  had 
never  been  before,  and  began  to  look  for  the  pnnch,  and  be- 
cause he  could  not  see  anything  while  standing  up,  he  stooped 
down.  As  he  raised  himself  up,  the  sleeve  of  his  jacket  was 
caught  in  the  gearing,  and  his  arm  drawn  in  and  injured. 
He  testified  that  he  did  not,  when  he  went  in  between  the 
machines,  realize  that  there  was  any  danger,  and  that  he  had 
never  received  any  instruction  or  warning  with  reference  to 
the  danger  of  the  machinery  or  gearing.  There  was  also  evi« 
dence  to  show  that  the  plaintiff  was  a  boy  of  less  than  average 
intelligence,  and  that  the  place  where  the  accident  occurred 
was  dimly  lighted.  The  defendant  requested  the  judge  to  rule 
that  the  jury  would  not  be  justified  in  returning  a  verdict  for 
the  plaintiff.  This  the  judge  refused  to  do,  and  submitted  the 
case  to  the  jury,  who  returned  a  verdict  for  the  plaintiff. 

J2.  if.  Morse^  Jr.^  and  H*  0.  NichoUf  for  the  defendant 
H.  W.  Bragg  and  E.  Oreenhood,  for  the  plaintiff. 

ICnowlton,  J.  This  case  has  once  before  been  considered 
by  this  court  (see  146  Mass.  182;  4  Am.  St  Rep.  307),  and  on 
the  testimony  then  presented  it  was  not  easy  to  determine,  as 
it  is  not  now  upon  slightly  different  testimony,  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendant 
The  only  negligence  alleged  is  the  failure  to  warn  the  plaintiff 
of  the  dangers  to  which  he  was  subjected  in  doing  his  work. 

An  employer  is  under  no  obligation  to  warn  an  employee  of 
dangers  which  are  obvious,  nor  to  instruct  him  in  matters 
which  he  may  fairly  be  supposed  thoroughly  to  understand. 
Nor  is  it  the  duty  of  the  master  to  admonish  his  servant  to  be 
careful,  when  the  servant  well  knows  his  danger  and  the  im- 
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porUnce  of  using  care  to  avoid  iU  It  is  the  duty  of  the  eer- 
vant  to  exercise  eare  proportionate  to  the  danger  of  his  sitaation 
as  he  understands  it;  and  if  he  fails  to  do  so,  the  fauU  is  hia, 
and  not  his  naaster'a.  But  where  the  work  of  a  servant  ex* 
poses  him  to  danger  of  which  he  is  ignorant,  and  which,  from 
youth  or  inexperience,  he  is  manifestly  incapable  of  compr^ 
hending  without  assistance,  it  is  the  duty  of  his  master,  if  he 
knows  or  ought  to  know  of  it,  to  give  him  such  warning  and 
instruction  as  are  necessary  for  his  safety.  In  determining 
the  master's  duty  in  such  a  case,  the  inquiry  is,  What  instruct 
tion  does  the  servant  appear  to  need?  Is  there  reason  to  believe 
him  ignorant  of  anything  which,  for  his  protection,  he  ought 
to  know,  or  incapable  of  appreciating  the  risks  from  what  he 
sees  around  him?  In  the  absence  of  anything  to  show  the 
contrary,  the  master  has  a  right  to  assume  that  he  knows 
those  facts  of  common  experience  with  which  ordinary  persons 
of  his  age  and  appearance  are  familiar.  In  hiring  a  boy  twelve 
years  of  age,  and  apparently  of  average  intelligence,  an  em- 
ployer is  not  called  upon  to  tell  him  that  if  be  holds  his  hand 
in  fire  it  will  be  burned,  or  strikes  it  with  a  sharp  instrument 
it  will  be  cut,  or  thrusts  it  between  the  teeth  of  revolving  cog- 
wlieels  in  the  gearing  of  a  mill  it  will  be  crushed.  From  in- 
fancy and  through  childhood,  as  well  as  in  later  life,  we  are 
ail  making  observationa  and  experin^eots  with  material  sub- 
stances, and  every  person  of  ordinary  faculties  acquires 
knowledge  at  an  early  age  of  those  familiar  facts  which  force 
theAiselves  on  our  attention  through  our  senses. 

There  is  nothing  in  this  ease  to  warrant  a  jury  in  finding 
the  defendant  negligent  in  omitting  to  tell  the  plaintiff  that 
there  were  cog-wheels  on  the  gig,  or  that  the  machinery  would 
injure  him  if  he  allowed  his  hand  or  arm  to  get  into  the  gear- 
ing, or  in  failing  to  repeat  a  warning  which  bad  once  been 
given,  or  to  inform  him  of  risks  which  he  understood  himself: 
Willianis  v.  Churehill,  137  Mass.  243;  50  Am.  Rep.  804;  Rus- 
hU  v.  TtUototm,  140  Mass.  201;  CrowUy  v.  PoAiific  Mills,  148 
Mass.  228;  Buckley  v.  Qviia  Percha  and  Rubber  Mfg.  Co.,  113 
N.  Y.  540.  But  the  oase  presents  itself  in  an  aspect  somewhat 
different  from  that  which  it  wore  at  the  former  hearing.  Be- 
sides some  difference  in  the  details  of  the  teatimony  at  the 
last  trial,  evidence  was  introduced  from  numerous  witnessea, 
which,  though  contradicted,  would  warrant  a  jury  in  finding 
that  the  plaintiff  was  a  boy  of  less  than  the  average  intelli- 
gence of  boys  of  his  age,  and  that  the  defendant  knew  it|  or 


Feb.  16 JO.]     CiRiACK  V.  MEKCHAMxa'  Woolen  Co.  441 

from  bis  appearance  ought  to  have  known  it,  before  the  acel* 
denk  There  was  additional  evidence  that  the  place  where  he 
was  injured  was  dimly  lighted.  The  undisputed  testimony 
ftt  the  former  trial  tended  to  show  that  he  possessed  at  least 
the  intelligence  usual  in  boys  of  his  age,  and  that  fact  was  re> 
ferred  to  in  the  opinion  as  one  of  the  grounds  of  the  decision. 

It  now  appears  that  while  he  had  worked  for  a  considerable 
time  in  the  room  where  the  gearing  was  plainly  visible,  so 
that  he  was  undoubtedly  familiar  with  it  in  a  general  way,  he 
had  never  worked  ao  near  it  as  to  have  occasion  specially  to 
consider  the  risk  of  getting  his  clothing  caught  in  it,  or  the 
daage?  of  being  drawn  into  it  and  seriously  injured,  i4  some 
loose  part  of  one  of  his  garments  should  come  in  contact  with 
it.  There  was  evidence  that  a  sleeve  of  his  jacket  was  caught, 
and  that  his  arm  was  thus  drawn  between  the  wheels.  It 
seems  to  have  been  his  duty  to  obey  the  overseeri  who,  as  he 
testifies,  told  him  to  pick  up  the  punch.  The  work  took  him 
to  a  place  where  he  never  had  occasion  to  work  before;  the 
order  was  imperative,  calling  for  haste.  He  had  had  no  in- 
struction,  and  it  is  not  clear  that  he  had  had  any  observation 
or  experience  which  showed  the  danger  that,  in  getting  down 
and  looking  under  the  machine,  and  getting  up  again,  some 
part  of  his  clothing  might  come  in  contact  with  the  gearing, 
and  be  caught,  and  draw  his  hand  or  arm  between  the  wheels. 

On  the  whole,  we  are  of  opinion  that  there  was  some 
evidence  to  submit  to  the  jury  on  the  question  whether  the 
plaintiff  was  not  obviously  in  need  of  information  as  to  this 
risk.  On  similar  grounds  the  plaintiff  was  allowed  to  go  to 
the  jury  and  receive  a  verdict  in  Coombs  v.  New  Bedford  Cordr 
age  Oo.y  102  Mass.  672;  3  Am.  Rep.  506.  See  also  Wheeler  v. 
Wason  Mfg.  Co,^  135  Mass.  294;  Qlover  ▼.  Ihvight  Mfg.  Co.^ 
148  Mass.  22;  12  Am.  St.  Rep.  612;  Swohoda  v.  Ward,  40 
Mich.  420;  Huizega  v.  Cutler  and  Savidge  Lumber  Co.^  61 
Mich.  272;  Dowlhigy.  Alien,  74  Ma  13;  41  Am.  Rep.  298. 

There  was  evidence  for  the  jury  upon  the  question  whether 
the  plaintiff  was  in  the  exercise  of  due  care. 

Judgment  on  the  verdict. 

llASna  AMD  SlHVAOT^DPTT  OF  MjLSrER  «0  WlB9  SiBVAav. -^Tht 

4ka«ter  maat  infovm  hii  aervant  of  any  extra  haiard  or  danger  to  whUk  ha 
juy  be  cabjected:  Miawurl  P,  R"y  etc  Co,  t.  Wlute^  7S  Tex.  102;  IS  Am.  8t 
Rep.  33,  and  note.  For  a  servant  assumes  only  each  risks  aa  are  ordinarily 
iooident  to  the  employment,  and  each  dangers  or  defeota  in  maehinery  as  aie 
plainly  obvious,  and  no  otbers,  oonoeming  which  ha  has  not  been  fully  ait 
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▼iMd:  Bummd  v.  DUworth,  131  Pa.  St.  509;  17  Am.  St  Rep.  827,  and  notoi 
Oalrestm  etc  R'jf  Co,  v.  QarreU,  73  Tez.  262;  15  Am.  St.  Rep.  781,  and  notoi 
LoHinmlle  etc  R.  R.  Co.  ▼.  HaO,  87  Ala.  708;  13  Am.  St  Rep.  84. 

Mastkr  and  Ssbyant —  Minor  Sbrtants.  —  As  to  the  master's  dxtij  to 
waru  and  iuatruct  young  and  inexperienced  senrantSy  see  Rummel  ▼•  DUmorik^ 
131  Pa.  St.  509;  17  Am.  St.  Rep.  827,  and  note. 


ChADWIOK   V.    COVBLL. 

flSl  MASSACHUSnTS,  190  ] 
PaTRNT  MKDHnNV8.~TH1IR1l  OAN  BX  No  EXCLUSITB  RiOBT  to  til6  OSe  o( 

formulas  for  the  manufacture  of  medicines,  tliough  there  may  be  a  right 
to  prevent  any  one  from  obtaining  or  using  them  through  breach  of  trust 
or  of  contract  Any  one  who  honestly  gets  a  knowledge  of  such  formn* 
las  has  the  right  to  make  and  sell  medicines  therefrom,  and  to  publish 
to  the  public  that  they  are  made  according  to  such  formulas. 

rRADB-MARKfl,    RlOHT    TO  RXSTRAIN   UsX  OF.  —  WhXRR    A    PATRNT    MrDI- 

oiNX  is  manufactured  and  sold  by  a  physician,  who  dies,  and  another 
person  becomes  possessed  of  his  formulas  and  acquires  the  right  to  his 
trade-mark,  he  cannot  maintain  a  suit  to  restrain  another  person  from 
making  and  selling  medicines  from  the  same  formulas,  nor  from  using 
the  trade-mark,  because  the  only  use  of  a  trade-mark,  aftor  the  death  of 
the  original  proprietor,  is  to  indicate  that  the  medicines  sold  are  of  the 
same  class  as  those  which  he  manufactured,  and  therefore  one  person 
has  no  right  to  enjoin  another  from  using  them,  where  his  use  is  not  a 
fraud  upon  the  public,  nor  an  invasion  of  the  exclusive  right  of  any 
other  person. 

£.  L.  Barney,  for  the  plaintiff. 

E.  Avery  and  T.  F.  Desmond,  for  the  defendant. 

Holmes,  J.  This  is  a  suit  brought  for  an  injunction  and 
damages  in  respect  to  the  defendant's  manufacture  and  sale 
of  certain  medicines  under  the  name  of  **  Dr.  Spencer's  Queen 
of  Pain,"  and  "  Spinal  Paste,  or  Salt  Rheum  Cure,"  and  his 
use  of  alleged  trade-marks  for  the  same.  Issues  were  framed 
for  the  jury  on  the  question  whether  the  plaintiff  was  the  owner 
of  the  formulas  for  the  medicines  and  of  the  trade-marks  used 
by  Dr.  Spencer,  and  these  issues  came  on  for  trial.  As  the 
whole  case  was  pending  in  the  superior  court,  it  is  hardly  to 
be  supposed  that  it  was  understood  that  every  question  ex- 
cept those  raised  by  the  issues  in  their  narrowest  sense  was 
left  for  trial  at  another  time.  It  seems  plain,  at  the  least,  that 
the  rulings  of  the  judge  were  made  on  the  footing  that  the 
question  before  him  was,  whether  the  plaintiff  had  such  an  ex« 
elusive  ownership  as  she  alleged  in  her  bill,  and  as  entitled 
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ber  to  an  iDJunction,  and  that  the  judge  was  right  in  that 
understanding.  If  the  issues  were  construed  more  narrowlj 
than  that,  the  trial  by  jury  was  a  waste  of  time. 

The  plaintiff's  case,  on  her  evidence,  is  as  follows:  Dr. 
Spencer  of  New  Bedford  made  these  medicines  according  to 
certain  secret  formulas  of  his  own,  and  sold  them  under  the 
names  mentioned.  The  plaintiff  became  intimate  with  him, 
and  after  his  death  Mrs.  Spencer,  his  administratrix,  said 
to  the  plaintiff  that  it  was  the  doctor's  wish  and  her  wish  that 
the  plaintiff  should  have  the  formulas  of  the  Queen  of  Pain 
and  the  Spinal  Paste,  and  the  trade-marks,  and  the  circu- 
lars and  labels,  and  everything  that  went  with  the  Queen  of 
Pain  and  the  Spinal  Paste,  and  that  was  her  reward  for  her 
kindness.  These  formulas  were  written  on  paper.  Mrs. 
Spencer  handed  them  to  the  plaintiff,  and  she  took  them. 
At  that  time  the  plaintiff  took  some  of  the  Queen  of  Pain 
that  was  manufactured  and  on  hand.  There  was  not  any 
Spinal  Paste  made  then.  She  took  none  of  the  labels  at 
that  time.  Three  days  later,  Mrs.  Spencer  died,  and  a  team- 
ster carried  the  rest  of  the  medicine  to  the  plaintiff's  house. 
After  that,  the  plaintiff  began  to  manufacture  and  sell  the 
medicines.  The  sisters  and  next  of  kin  of  Dr.  Spencer  and 
his  administrator  de  bonis  non  subsequently  signed  papers 
purporting  to  ratify  Mrs.  Spencer's  dealings  with  the  plaintiff; 
the  administrator  using  words  implying  that  the  plaintiff  had 
a  right,  but  not  necessarily  an  exclusive  right  The  adminis- 
trator also  sold  the  plaintiff  two  dies  used  by  Spencer  for 
stamping  packages  of  the  Spinal  Paste.  After  these  transac- 
tions the  administrator  de  bonis  non  conveyed  by  deed  to  the 
defendant,  for  two  hundred  dollars,  Spencer's  recipes  and 
trade-marks  for  these  medicines,  excepting  rights,  not  speci- 
fied, theretofore  granted  by  Spencer,  Mrs.  Spencer,  or  himself, 
and  it  seems  had  sold  him  molds  for  bottles  for  the  Queen 
of  Pain  at  a  much  earlier  time.  The  defendant  made  and 
sold  the  medicines  with  labels  like  those  used  by  Dr.  Spencer. 
The  judge  ruled  that  the  evidence  would  not  support  a  decree 
for  the  plaintiff,  directed  the  jury  to  answer  the  questions  in 
the  negativei  ordered  the  bill  to  be  dismissed,  and  reported 
the  case. 

So  far  as  the  right  to  manufacture  and  sell  the  medicines 
goes,  the  plaintiff's  case  may  be  disposed  of  in  a  few  words. 
Dr.  Spencer  had  no  exclusive  right  to  the  use  of  his  formulas. 
His  only  right  was  to  prevent  any  one  from  obtaining  or  using 
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thefn  through  a  breach  of  trust  or  contract.  Any  one  who 
came  honestly  to  the  knowledge  of  them  could  use  them, 
without  Dr.  Spencer's  permission  and  against  his  wUl:  Fea^ 
body  y.  Norfolk,  98  Mass.  452, 458;  96  Am.  Dec.  664;  Marison 
y.  Moat,  9  Hare,  241,  263;  Williams  y.  WiUiarMy  3  Mer.  157. 
The  defendant  got  his  knowledge  honestly,  and  therefore  has 
a  right  to  make  and  sell  the  medicines. 

Haying  the  right  to  make  and  sell  the  medicines,  the  d^ 
fendant  has  the  right  to  signify  to  the  public  that  the  medi- 
cines are  made  according  to  the  formulas  used  by  Dr.  Spencer. 
The  only  question  is,  whether  the  plaintiff  has  the  right  to 
restrain  him  from  using  Dr.  Spencer's  trade-marks.  The  de- 
fendant argues  that  an  executor  or  administrator  has  no  right 
to  give  away  the  estate  coming  to  his  hands,  and  therefore 
that  the  plaintiff  got  no  title  to  any  property  of  Dr.  Spencer 
by  Mrs.  Spencer's  dealings  with  her,  since  ihoat  dealings  werei 
at  most,  a  mere  gift.  But  there  has  been  no  attempt  to  ayoid 
the  transaction  on  behalf  of  any  one  interested.  The  credi- 
tors of  the  estate  have  all  been  paid,  and  the  next  of  kin  as- 
sented to  the  gift.  So  far  as  this  objection  goes,  we  shall 
assume  that  even  if  the  gift  was  a  breach  of  duty  on  the  part 
of  Mrs.  Spencer,  it  gaye  the  plaintiff  a  title,  as  against  third 
persons,  to  anything  which  it  was  otherwise  competent  to  give 
her:  Myers  y.  Meinrath^  101  Mass.  366;  3  Am.  Rep.  868. 

We  assume  for  the  purposes  of  our  decision,  but  without 
expressing  an  opinion  on  either  question,  that  what  took  plaoe 
between  Mrs.  Spencer  and  the  plaintiff  purported  to  be  a  pre» 
ent  gift  of  trade-marks,  and  that  if  the  gift  of  a  trade-mark 
in  gross  would  have  been  good  if  by  deed  it  would  be  equally 
good  at  common-law  when  made  by  parol.  The  old  rule  waa, 
'*  Everything  which  is  not  given  by  delivery  of  hands  must 
be  passed  by  deed":  Noye's  Maxims,  62, c.  33;  Fairfax,  J., in 
Year  Book,  21  Hen.  VII.  36,  pi.  45;  Shep.  Touch.  229.  But 
the  formalities  required  by  the  early  common  law  haye  been 
broken  in  npon  a  good  deal,  although  more  in  England  than 
in  this  state.  It  may  be  that  later  forms  of  property  not  ad- 
mitting of  delivery,  but  unknown  to  the  old  law  or  not  theo 
the  subject  of  transfer,  are  free  from  the  restraints  of  the  an- 
cient rule;  just  as,  at  Rome,  later  forms  of  property  oould  be 
conveyed  without  the  comparatively  archaic  eeremoniea  of 
mancipation.  It  may  be  that  even  an  oral  gift  of  incorpo- 
real personal  property  would  be  sustained,  although  delivery 
is  impossible  from  the  nature  of  the  case.    But  that  questiou 
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we  leave  undecided:  See  Browne  on  Trade-marks,  2d  ed.,  sec. 
861,  and  note;  Lowell  on  Transfer  of  Stock,  sec.  43;  2  Kent's 
Com.,  18th  ed.,  489;  Qrover  t.  Qrover,  24  Pick.  261,  263;  86 
Am.  Dec.  819;  Bond  v.  Bunting,  78  Pa.  St  210,  218;  Hewlim 
y.  Shippam,  6  Barn.  &  C.  221,  229. 

We  also  refrain  from  considering  whether  the  sale  of  the  two 
dies  to  the  plaintiff  would  not  be  sufiScient  to  give  her  the 
right  to  use  the  marks  upon  them:  Stevens  v.  Qladdingf  17 
How.  447, 462;  and  we  pass  to  what  seems  to  us  the  insuper- 
able diflSculty  in  the  case. 

What  is  the  plaintiff's  position,  when  she  seeks  to  prevent 
the  defendant  from  selling  his  medicine  by  the  name  of  '^  Dr. 
Spencer's  Queen  of  Pain  "?  She  is  not  Dr.  Spencer.  She  is 
not  the  owner  of  a  manufactory  once  owned  by  him.  She 
makes  the  medicine  with  her  own  ingredients,  tools,  plant, 
and  contrivances.  She  has  no  exclusive  right  to  make  it.  The 
defendant's  use  of  the  name  does  not  mislead  the  piiblie  any 
more  than  hers  does  as  to  the  maker,  the  place  of  manufac- 
ture, or  the  nature  or  quality  of  the  goods.  Unless,  therefore, 
it  should  be  held  that  a  trade-mark  may  be  erected  into  a 
new  species  of  property,  capable  of  lasting  as  long  as  the  world 
does  and  certain  goods  are  manufactured,  and  of  being  trans- 
ferred for  value  or  by  gift  from  person  to  person  irrespective 
of  good-will,  special  right  to  make  the  goods,  place  of  manu- 
facture, or  fraud  of  any  kind  upon  the  public,  the  plaintiff 
cannot  prevail. 

Undoubtedly,  the  exclusive  right  to  use  a  certain  colloca- 
tion of  words  or  signs  to  designate  a  certain  class  of  goods 
may  have  a  considerable  money  value  as  an  advertisement, 
but  the  fact  that  a  right  would  have  a  money  value,  if  it  ex- 
isted, is  not  a  conclusive  reason  for  recognizing  the  right.  The 
exclusive  right  to  particular  combinations  of  words  or  figures, 
after  they  have  been  published,  for  purposes  not  less  useful 
than  advertising,  for  poetry,  or  the  communication  of  truths 
discovwed  for  the  first  time  by  the  writer,  for  art  or  m^ 
chanical  design,  now,  at  least,  is  a  creature  of  statute,  and  is 
narrowly  limited  in  time.  When  the  common  law  developed 
the  doctrine  of  trade-marks  and  trade  names,  it  was  not  creat- 
ing a  property  in  advertisements  more  absolute  than  it  would 
have  allawed  the  awtbor  of  Paradise  Lost;  but  the  meaning 
was  to  prevent  one  man  fh)m  palming  off  his  goods  as 
mnetber'B,  from  getting  another^  business,  or  injuring  hif 
veputatimi  1^  oinfatr  means,  «nd  perha^  horn  deteading 
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the  public.  Indeed,  the  plaintiff  would  not  claim  an  absolute 
property  in  the  marks  and  names  merely  as  such*  She  would 
not  argue  that  she  had  a  right  to  forbid  their  use  for  any  pur* 
pose  by  others  apart  from  the  medicinoi  or  in  connection  with 
some  entirely  different  class  of  goods. 

It  is  true  that  some  judges,  noticeably  Lord  Westbury,  have 
preferred  to  rest  the  protection  to  trade-marks  on  the  notion 
of  property,  rather  than  of  fraud;  but  it  is  plain,  upon  reading 
his  judgments,  that  he  means  no  more  than  that  the  deception 
which  equity  will  prevent  need  not  have  been  intended|  as 
when  a  man  ignorantly  adopts  a  trade-marks  already  in  use, 
and  that  within  eertdin  limits  a  trade-mark  may  be  sold, 
which  nobody  denies:  HaU  v.  Barronm^  4  De  Gex,  J.  &  S.  150, 
158;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.^  4  De 
Grez,  J.  &  S.  137*  The  limitations  are  clearly  marked  by  the 
language  of  Lord  Cranworth  and  Lord  Kingsdon  in  the  latter 
case  on  appeal  to  the  house  of  lords:  11 H.  L.  Cas.  523, 534, 538. 
See  also  Singer  Mfg.  Co,  v.  Loog^  8  App.  Cas.  15,  29,  et  seq.; 
Wotherspoon  v.  Currie^  L.  R.  6  £L  L.  508,  514,  519;  Aineworth 
V.  Walmaley,  L.  B.  1  Bq.  518,  525;  Collim  Co.  v.  Brown,  3  Kay 
&  J.  423,  426.  At  least  as  strict  a  rule  is  to  be  drawn  from 
the  Public  Statutes,  c.  76,  sec.  1,  and  Oilman  v.  Hunneweli,  122 
Mass.  139,  148. 

If  the  nature  and  foundation  of  the  right  is  what  we  sup- 
pose, then  the  reason  why  and  the  limits  within  which  a  gran- 
tee  will  be  protected  are  plain.  The  most  usual  case  is  when 
a  trade-mark  means  that  goods  come  from  a  certain  manu- 
factory, and  the  manufactory  and  mark  change  hands  to- 
gether; e.  g.,  Hoxie  v.  Chaney,  143  Mass.  692;  58  Am.  Rep. 
149;  Warren  v.  Warren  Thread  Co.,  134  Mass.  247;  Kidd  Y.John- 
$on,  100  U.  S.  617,  620.  The  use  of  the  mark  by  a  third  person 
would  be  as  much  a  fraud  upon  the  grantee  as  it  would  have 
been  upon  his  grantor;  therefore  the  grantee  will  be  pro- 
tected: Singer  Mfg.  Co.  v.  Loog,  8  App.  Cas.  15,  17;  Jennings 
V.  Johnson,  37  Fed.  Rep.  364.  But  our  decisions  have  gone  no 
further:  Sohier  v.  Johnson^  111  Mass.  238,  244.  See  Cotton  v. 
Oillard^  44  L.  J.  Ch.  90;  Congress  Spring  Co.  ▼•  Eigh  Boek 
Spnng  Co.,  45  N.  Y.  291,  802;  6  Am.  Rep.  82;  Dixon  CrueibU 
Co.  V.  Chiggenheim,  2  Brewst.  321,  339;  and  cases  supra. 

It  may  be  that  similar  principles  would  apply  if  the  plain- 
tiff had  the  exclusive  right  of  manafaoturing  the  medicines, 
although  she  was  not  strictly  a  suoeessor  to  Dr.  Spencer's 
business,  and  did  not  have  his  manufactory  or  plant:  See 


Feb.  18i)0.]  Ohadwiok  9.  Covxu..  447 

tfarUon  ▼•  Bfoai^  0  Hare,  241,  267;  In  re  Palfn$r^$  Trade-marl^ 
24  Ch.  DiT.  604,  620;  Mmendez  y.  Holt,  128  U.  S.  614,  620. 
But  that  is  not  this  case.  The  only  significance  of  Dr.  Spen- 
cer's marlcs  at  the  present  time,  bj  whomsoever  used,  is  to  in- 
dicate a  class  of  goods  which  any  one  who  knows  how  to  do  it 
may  lawfhly  manufacture.  The  case  more  nearly  resembles 
ThoTnson  t.  Winchester,  19  Pick.  214,  216;  81  Am.  Dec.  136. 
Bee  Emerson  ▼.  Badger,  101  Mass.  82,  86;  Ooodyear^s  India 
Rvbber  Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  8.  698; 
In  re  Leonard  and  EUis'e  Trade-mari,  26  Ch.  Div.  288;  Singer 
Mfg.  Co.  ▼.  Loog,  8  App.  Cas.  16,  26,  27,  87,  8a  There  is  a 
slight  analogy,  also,  to  the  cases  where  a  patentee  has  been  de- 
nied the  exclusive  right  to  the  name  of  his  patented  article  as 
a  trademark  after  the  patent  has  expired;  Linolewn  Mfg.  Co. 
▼.  Nairn,  7  Ch.  Div.  884;  In  re  Palmer^e  Trade-marls,  24  Ch. 
Div.  604,  617,  621;  In  re  Ralph's  Trade-mark,  26  Ch.  Div.  194, 
199;  OoaU  v.  Merrick  Thread  Co.,  86  Fed.  Bep.  824  We  are 
of  opinion  that  assuming  that  there  was  a  gift  to  the  plain- 
tiff, otherwise  valid,  of  Dr.  Spencer's  trade-marks,  it  did  not 
give  her  the  right  to  prevent  the  defendant  from  using  the 
same  words  and  devices.  Our  decision  makes  the  exclusion 
of  evidence  of  Dr.  Spencer's  expressions  of  intention  immar 
terial,  although  there  seems  to  be  no  doubt  that  the  evidenoe 
was  properly  excluded. 
Deoree  affirmed.  


pATniTB.  —As  to  wbether  the  iaTcntor  or  diiooforw  of  aa  iavoalloii  will 
be  pioteoted  in  equity,  lee  Peabod^  ▼.  NcrfoO^  98  Mmi.  462;  96  Am.  I>oo. 
664^  and  partionlarly  note  669,  670.  Oae  who  by  pnnaing  unfair  meam  dis* 
oovwa  tho  mode  of  maaafaotaring  aa  article,  or  the  formula  for  oompoand* 
ing  a  medioiiie,  while  in  the  employment  of  the  proprietor,  will  -be  enjoined 
for  naing  it  hlmsell^  or  imparting  it  to  othera  to  the  injvry  of  the  proprietor 
IVikrv.  H^fmfm^  118  H.  T.  Kb  10  Am.  8k  Bep.  740^  and  aotSi 
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Slattbrt  V.  Wason. 

PJn  MAtSACROSVm,  1S6.] 

Bjhoutiov  —  TRtnrr  PBOFiimr,  wrxic  vorScrBjBor  «o.  «If  the  fiiooiiiA  of  • 
fond  i«  Twtod  ia  A,  proTided  thfti  B  thall  be  •ntitiad  to  cupport  there* 
from  M  long  tm  she  ehall  reiaaia  a  widow,  the  inkerett  of  B  oannofe  he 
reached  by  a  bill  iu  equity  aud  applied  to  the  payment  of  her  oreditork 
Her  iutereat  ie  not  alienable,  beoause  if  any  part  of  her  intereet  were 
given  to  her  alieaee,  it  would  not  be  applied  to  her  support. 

F.  Ran/ney^  for  the  widow  and  goo. 

0.  Wiggletworth^  for  the  trustees. 

£.  &  Champlin  and  E.  L  Saker^  for  the  plaintifll 

W.  AtLEN,  J.  It  was  decided  in  Broadway  National  Banl 
Y.  Adama^  133  Mass.  170,43  Am.  Rep.  504,  that  the  donor  of  the 
income  of  a  trust  fund  to  one  for  his  life  might  qualify  the  gift 
by  a  provision  that  the  riji^ht  to  receive  the  income  should  not 
be  alienable.  The  language  of  the  court  in  Baker  v.  Brown^ 
146  Mass.  369,  referring  to  that  case,  is  applicable  to  the  case 
at  bar:  ^  Such  provision  need  not  be  in  express  terms,  but  it  is 
sufiScient  if  the  intention  is  clearly  to  be  gathered  from  the 
instrument,  when  construed  in  the  light  of  the  circumstances. 
The  only  question  in  the  present  case  is,  whether  enough  ap- 
pears to  show  such  intention." 

The  intention  that  the  right  given  in  the  instrument  under 
ooQsideration  should  not  be  alienable  is  obvious  from  the 
natura  of  the  gift  There  is  no  gift  of  the  whole  income, 
as  in  Broadway  National  Bank  v.  AdamSj  132  Mass.  170;  4S 
Am.  Rep.  504;  nor  even  of  the  whole  income  for  the  sup« 
port  of  the  beneficiary,  as  in  Maynard  v.  Cleaves,  149  Mass. 
807,  and  in  many  other  oases;  but,  at  most,  a  right  to  so 
much  of  the  fund  as  shall  be  needed  for  her  support. 
When  the  whole  income  or  a  definite  sum  is  given  to 
the  beneficiary  for  his  support,  the  whole  belongs  to  him,  and 
is  to  be  applied  by  him  at  his  discretion,  and  the  expression 
of  the  purpose  for  which  it  is  given  is  not  deemed  to  be  the 
expression  of  an  intention  that  the  right  to  secure  it  shall  not 
be  alienable;  but  when  the  right  given  is  for  a  support  out  of 
a  fund  which  is  given  to  another,  the  right  is  in  its  nature  in- 
alienable, and  the  intention  of  the  donor  that  it  shall  not  be 
alienated  is  presumed.  The  right  may  be  extinguished,  but 
it  cannot  be  aliened,  because  a  payment  to  an  alienee  oannot 
be  a  payment  for  the  support  of  the  beneficiary,  and  no  pay* 
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ments  are  required  to  be  made  by  the  owner  of  the  fund  ex- 
cept Buch  as  are  for  that  purpose.  The  only  escape  from  this 
conclusion  is  to  hold  that  the  court  on  this  bill  by  a  creditor 
will  fix  the  amounts  and  times  of  future  payments  for  support, 
and  decree  that  they  shall  be  fixed  sums,  due  but  not  payable 
to  the  beneficiary,  the  right  to  which  she  can  alien. 

One  answer  to  this  is,  that  the  court  will  not  interfere  to 
change  the  relations  of  the  parties  at  the  request  of  a  stranger. 
The  owner  of  the  fund  is  not  a  trustee,  and  his  mother  is  not 
a  cestui  que  trust  who,  or  whose  representatives,  can  call  him 
to  account  as  trustee.     He  is  the  absolute  owner  of  the  fund, 
subject  to  the  charge  of  his  mother's  support.     He  owes  a 
duty  to  his  mother,  and  she  has  a  right  against  him.     So  long 
as  the  parties  are  satisfied,  there  is  no  occasion  for  any  court 
to  interfere  with  them.     If  he  fails  to  perform   his  duty,  the 
court,  on  her  application,  will  in  some  way  protect  her  rights. 
It  may  require  him  to  give  security,  or  it  may  organize  a  trust 
fund  and  make  him  or  some  other  person  trustee,  and  thus 
change  the  relation  of  the  parties  and  the  character  of  the 
fund;  but  the  court  ought  to  thus  interfere  and  act  only  at  the 
instance  of  the  party  in  interest,  and  to  protect  her  rights 
under  the  will  by  carrying  out  the  intention  of  the  testator. 
It  will  not,  without  her  complaint  and  against  her  wishes, 
interfere   at  the  suit  of  a  third   party  to  institute  a  trust, 
and  to  change  the  character  of  the  fund  and  the  relation 
of  the  parties  to  it,  in  order  to  defeat  the  intention  of  the 
testator,  not  only  as  to  his  daughter-in-law,  but  also  as  to 
his  grandson.    The  whole  fund  is   given   to  the  grandson, 
charged  only  with  the  support  of  his  mother.     Whatever  is 
not  required  for  her  support  is  his  to  enjoy.    What  is  paid  to 
her  creditors  is  not  used  for  her  support,  although  it  is  paid 
by  him*    If  the  court  should  attempt  to  recoup  his  loss  by 
limiting  the  amount  which  he  should  be  liable  to  pay  for  his 
mother's  support  to  the  amount  he  is  to  pay  to  her  creditors, 
while  this  would  deprive  her  of  a  right  of  support  under  the 
will,  it  could  not  relieve  him  from  his  statutory  obligation  to 
support  her.    If,  however,  the  relations  of  the  parties,  and  the 
oircumstances,  were  such  that  the  court  would  fix  and  secure 
to  Mrs.  Wason  the  amount  which  should  be  paid  to  her  for 
her  support,  it  would  take  care  that  by  so  doing  it  did  not 
change  the  condition  of  the  property,  so  as  to  defeat,  instead 
of  carrying  out,  the  intention  of  the  testator.     If  such  action 
was  sought  by  Mrs.  Wason  to  protect  her  rights,  the  decree 
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should  be  so  framed  as  not  to  render  the  right  alienable. 
When  the  parties  do  not  desire  the  aid  of  the  court,  it  will  not 
interfere  at  the  suit  of  a  creditor  to  change  the  condition  of  the 
property,  and  thereby  give  him  rights  which  the  will  alone 
does  not  give  him,  and  which  the  testator  did  not  mean  that 
he  should  have.  In  accordance  with  the  opinion  of  a  majority 
of  the  court,  the  entry  is,  demurrer  sustained. 

Exiounov,  What  not  Subjiot  to  ArrAOHifXNT  ithdkb.  — As  to 
whether  irost  property  may  be  eabjeoted  to  eeisare  and  lale  under  ezecntion, 
lee  McIlvaineY.  Smitk,  42  Mo.  46;  97  Am.  Deo.  296,  andparticniarly  note  304- 
81&    Compare  Bed^t  MttaU^  188  Pa.  8t  61;  19  Am.  8t  Rep.  623^  and  note. 


First   National    Bank  of   Danybrs  v.   First 

National  Bank  of  Salem. 

[161  MA.B8ACHUBKTT8,  280.  | 

BAinDi«FoBon>  Chsoks.  — If  a  hank,  in  the  ordinary  oonrae  of  its  hnaU 
neee,  payi  a  oheok  purporting  to  be  signed  by  one  of  iti  depoaiton  to  one 
who,  finding  it  in  cironlation  or  reoeiving  it  from  the  payee  by  indorse- 
ment, took  it  in  good  faith  for  Talne,  the  money  cannot  be  recovered 
back  on  the  discovery  that  the  check  is  a  forgery.  It  is  presumed  that 
the  bank  knows  the  signatures  of  its  own  customers,  and  therefore  is  not 
entitled  to  the  benefit  of  the  rule  which,  in  cases  of  forgery,  permits  a 
party  to  recover  back  money  paid  under  a  mistake  of  fact  as  to  the  char^ 
aoter  of  the  instrument  by  which  a  fraud  has  been  effected. 

BaiTKB  —  Forged  Ghboks.  —  If  a  bank  pays  a  forged  check  to  one  who  took 
it  under  circnmstanoes  of  suspicion,  without  proper  precaution,  or  whoee 
oonduot  has  been  such  as  to  mislead  the  drawee,  or  induce  him  to  pay 
the  check  without  the  usual  security  against  fraud,  it  is  entitled  to  re- 
cover of  him  the  amount  of  such  payment. 

Bavkb  ~  FoBoxD  Chsokb— Who  host  Bbar  Lost  ov  Patmbiv  of. — 
Where  a  loss  which  must  be  borne  by  one  of  two  parties  alike  inno- 
eent  of  a  forgery  can  be  traced  to  the  negleet  or  fault  of  either,  it  is 
reasonable  that  it  should  be  borne  by  him,  even  thongh  innocent  c^  any 
intentional  fraud,  through  whoee  means  it  has  nooeeded.  To  entitle 
the  holder  to  retain  money  obtained  by  a  forgery,  ho  should  be  able  to 
maintain  that  the  whole  responsibility  of  determining  the  validity  of  the 
signature  was  placed  upon  the  drawee,  and  that  the  vigilance  of  the 
drawee  was  not  lessened,  and  that  he  was  not  lulled  into  false  security 
by  any  disregard  of  duty  on  his  own  part^  or  Iqf  the  fidlnre  of  any  pre* 
caution  which,  from  his  implied  assertion  in  presenting  the  check  as  a 
sufficient  voucher,  the  drawee  had  a  right  to  believe  that  he  had  taken. 

Bjjicb  —  FoROXD  Osioxa.  —  If  a  bank  negligeni(y  paya  a  forged  check 
without  inquiry  as  to  its  genuineness,  or  of  the  identity  of  the  person 
presenting  it,  and  then  transmits  it  to  the  bank  on  whieh  it  was  drawn, 
and  is  credited  with  the  amount  thereof  by  the  latter»  whieh  Ntains  the 
•haek  for  a  oouple  of  months^  when  it  aaoertaina  that  the  eheek»  thongh 


Feb.  1890.]    Bank  of  Danvbbs  v.  Bank  of  Salem.  461 

purporting  to  be  dimwn  by  one  of  ite  onatomen,  ie  a  forgery,  it  may  re* 
OQfer  the  amoont  thereof  of  the  bank  which  had  so  transmitted  it  and 
reoeiTed  eredit  therefor.  The  bank  on  whioh  the  oheck  purported  to  be 
dnwa  had  a  right  to  believe  tiiat  the  bank  which  eaahed  it  had,  before 
donig  ao^  made  the  uanal  and  proper  inveetigation  regarding  ita  validity. 
Hie  negligence  of  the  bank  on  which  it  waa  drawn  in  discovering  the 
forgery  will  not  prevent  ita  recovery,  where  such  negligence  baa  not 
prejndioed  the  bank  negligently  paying  the  oheck  in  the  first  instance. 

Action  to  recover  monej  paid  upon  a  forged  check.  About 
September  25, 1884,  a  check,  purporting  to  be  drawn  by  E.  A. 
Madge  A  Co.,  in  favor  of  Joel  Elimball  or  bearer,  upon  the 
First  National  Bank  of  Danvers,  was  presented  to  the  First 
National  Bank  of  Salem  by  a  person  not  known  to  the  latter 
bank,  and  without  any  inquiry  as  to  the  identity  of  the  party 
presenting  the  check,  and  upon  his  signing  upon  the  back 
thereof  the  name  "Joel  Kimball,"  the  amount  thereof  was 
paid  to  him.  The  bank  of  Salem  transmitted  the  check  to 
the  National  Bank  of  Redemption  for  collection.  On  Septem« 
ber  26,  1885,  the  check  was  received  by  the  bank  of  Danvers, 
and  by  it  charged  to  E.  A.  Mudge  &  Co.,  and  credited  to  the 
National  Bank  of  Bederoption'.  Both  the  check  and  the  in- 
dorsement upon  it  were  forgeries.  About  two  months  after 
the  check  had  been  charged  to  E.  A.  Mudge  &  Co.,  it  was 
shown  to  them  for  the  first  time,  and  pronounced  a  forgery. 
The  failure  to  sooner  discover  the  forgeries  was  due  to  the  fact 
that  the  account  of  Mudge  &  Co.  was  not  an  active  one,  and 
no  check  had  been  drawn  upon  it  later  than  July,  1885.  The 
indorsement  of  the  name  of  Joel  Kimball  on  the  back  of  the 
check  and  that  name  as  written  in  the  body  thereof  were  ap- 
parently in  the  same  handwriting.  This  action  was  by  the 
bank  of  Danvers  against  the  bank  of  Salem  to  recover  the 
amount  of  the  check.    Judgment  for  plaintiff. 

0,  B.  Ivesy  tor  the  defendant. 

O.  T.  OaUagher  and  H.  R.  Bailey^  for  the  plaintiff. 

Dkvens,  J.  In  the  case  at  bar  the  plaintiff  seeks  to  re- 
cover from  the  defendant  the  amount  of  a  forged  check  in 
the  name  of  one  of  the  plaintiff's  customers,  for  which  it  had 
given  the  defendant  credit  as  money. 

In  the  usual  course  of  business,  if  a  check  purporting  to 
be  signed  by  one  of  its  depositors  is  paid  by  a  bank  to  one 
who,  finding  it  in  circulation  or  receiving  it  from  the  payee 
by  indorsement,  took  it  in  good  faith  for  value,  the  money  can- 
not be  recovered  back  on  the  discovery  that  the  check  ii  a 
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forgery.    It  is  presumed  that  the  bank  knows  the  signature  of 
its  own  customers,  and  therefore  is  not  entitled  to  the  benefit 
of  the  rule  which  in  cases  of  forgery  permits  a  party  to  re- 
cover back  money  paid  under  a  mistake  of  fact  as  to  the  char- 
acter of  the  instrument  by  which  the  fraud  has  been  effected. 
This  presumption  is  conclusive  only  when  the  party  receiving 
the  money  has  in  no  way  contributed  to  the  success  of  the 
fraud,  or  the  mistake  of  fact  under  which  the  payment  has 
been  made.    In  the  absence  of  actual  fault  on  the  part  of  the 
drawee,  his  constructive  fault  in  not  knowing  the  signature  of 
the  drawer  and  detecting  the  forgery  will  not  preclude  his  re- 
covery from  one  who  took  the  check  under  circumstances  of 
suspicion  without  proper  precaution,  or  whose  conduct  has 
been  such  as  to  mislead  the  drawee  or  induce  him  to  pay  the 
check  without  the  usual  security  against  fraud:  Nat  Bank  of 
North  America  y.  Bangs,  106  Mass.  441,  446;  8  Am.  Rep.  849. 
Where  a  loss  which  must  be  borne  by  one  of  two  parties  alike 
innocent  of  the  forgery  can  be  traced  to  the  neglect  or  fault  of 
either,  it  is  reasonable  that  it  should  be  borne  by  him,  even 
if  innocent  of  any  intentional  fraud,  through  whose  means  it 
has  succeeded:  Gloucester  Bank  v.  Salem  Bank^  17  Mass.  33. 
To  entitle  the  holder  to  retain  noney  obtained  by  a  forgery,  he 
should  be  able  to  maintain  that  the  whole  responsibility  of 
determining  the  validity  of  the  signature  was  placed  upon  the 
drawee,  and  that  the  vigilance  of  the  drawee  was  not  lessened 
and  that  he  was  not  lulled  into  a  false  security  by  any  disre- 
gard of  duty  on  his  own  part,  or  by  the  failure  of  any  precau- 
tions which  from  his  implied  assertion  in  presenting  the  check 
as  a  sufficient  voucher  the  drawee  had  a  right  to  believe  he 
had  taken:  EUis  v.  Ohio  Ins.  and  Trust  Co^  4  Ohio  St  628; 
Bouvant  v.  San  Antonio  Nat.  Bank,  63  Tex.  610;  First  Nat. 
Bank  of  Quincy  ▼.  Bick$r,  71  HL  489;  22  Am.  Rep.  104. 

In  the  case  at  bar  it  is  found  that  the  defendant  was  guilty 
of  negligence  in  cashing  the  check  without  more  inquiry  as  to 
its  genuineness,  and  this  finding  is  fully  supported  by  the  facts. 
The  person  who  presented  the  check  to  the  defendant  bank 
was  not  known  to  either  of  its  officers,  and  was  not  one  of  its 
eostomers.  No  attempt  to  have  him  identified  was  made,  and 
without  identification  the  money  was  paid  over  upon  his  in- 
dorsement on  the  check  of  the  name  of  ^  Joel  Kimball,''  the 
check  being  payable  to  '^Joel  Kimball  or  bearer.**  The 
nominal  drawer  of  the  check,  whose  name  was  forged,  was 
not  a  customer  of  the  defendant    It  is  altogether  probable 
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that  if  the  defendant,  before  it  cashed  the  checki  had  made 
proper  inqniry,  the  ntterer  of  it  would  not  have  remained  to 
encounter  any  euch  inveetigation,  and  if  he  had,  it  would 
readily  have  been  ascertained  that  he  was  not  the  reputable 
person  of  the  name  of  Joel  Kimball  who  resided  in  Danvera. 
There  was  also  evidence  of  the  general  custom  of  banks,  in 
paying  such  ohecks,  to  have  the  person  presenting  them  iden- 
tified* 

When  this  oheok  was  forwarded  by  the  defendant  for  re- 
demption, the  plaintiflT  was  without  the  means  it  would  have 
had  if  it  had  been  presented  at  its  own  counter  of  ascertain- 
ing the  character  of  the  person  offering  it.  It  had  a  right  to 
believe  that  the  defendant,  in  cashing  a  check  purporting  to 
be  drawn  by  one  not  its  own  customer  or  entitled  to  draw 
upon  it,  had  by  the  usual  and  proper  investigation  satisfied 
itself  of  its  authenticity.  The  indorsement,  which  was  not 
necessary  to  the  transfer  of  the  check,  was  a  guaranty  of  the 
signature  of  the  drawer,  and  the  plaintiff  had  a  right  to  be- 
lieve that  the  indorser  was  known  to  the  defendant  by  proper 
inquiry. 

It  is  found  that  the  plaintiff  was  negligent  in  not  having 
more  quickly  ascertained  that  the  check  was  a  forgery,  and 
in  not  having  given  notice  to  the  defendant  thereof.  It  is  also 
found  that  in  fact  this  negligence  has  not  prejudiced  the  de- 
fendant. This  negligence  of  the  plaintiff  apparently  resulted 
from  the  circumstance  that  the  account  of  its  depositor  was 
not  what  is  termed  an  "active"  account,  by  which  we  infer 
is  intended  one  in  which  deposits  and  checks  are  frequent,  and 
which  is  regularly  settled  at  the  end  of  each  month.  Even  if 
the  fact  that  the  check  when  paid  reduced  the  amount  of  the 
deposit  below  that  which  the  depositor,  as  it  was  understood 
between  him  and  the  plaintiff,  was  to  keep,  or  if  any  other 
drcumstances  should  have  called  the  attention  of  the  plain- 
tiff to  the  forgery,  the  original  fault  was  still  that  of  the  de* 
fendant  in  paying  the  check  without  proper  investigation. 
The  plaintiff  acted  with  entire  promptitude  when  the  forgery 
was  discovered,  and  no  negligence  on  its  part  has  prejudiced 
the  defendant.  When  the  check  was  forwarded  for  redemp- 
tion, it  was  entirely  natural  that  the  plaintiff  should  have 
been  misled,  and  induced  to  allow  the  same  in  settlement 
without  the  scrutiny  it  would  have  exercised  had  not  the  de- 
fendant given  currency  thereto. 

The  defendant  deems  that  the  case  of  Bank  of  Sl  Albans  v. 
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Farmmf  and  Muhaniaf  BanJ^  10  Vt  141,  88  Am.  Deo.  188, 
reBembles  the  case  at  bar  in  every  respect,  and  if  it  is  to  be 
followed,  is  decisiTe.  We  do  not  so  consider  it  While  in 
that  case  there  was  a  delay  on  the  part  of  the  plaintiff  in  no- 
tiffing  the  defendant  that  the  check  received  from  it  was 
forged,  the  question  whether  there  had  not  been  negligence  on 
the  part  of  the  defendant  in  originally  taking  the  check  with- 
out proper  inquiry,  and  thus  of  contributing  to  the  error  into 
which  the  plaintiff  fell  in  giving  the  defendant  credit  therefor, 
was  not  raised  nor  discussed.  The  only  question  of  that 
nature  there  considered  was,  whether  it  was  the  duty  of  the 
defendant  to  have  communicated  suspicions  which  occurred 
to  it  after  the  transaction.  An  interpretation  such  as  the 
defendant  gives  to  this  case  would  make  it  conflict  with  the 
decision  in  Nat.  Bank  of  North  America  v.  Bang$^  106  Mass. 
441,  8  Am.  Rep.  849,  in  which  it  is  cited  and  considered. 
That  decision  strongly  sustains  the  result  which  we  have 
reached  in  the  case  at  bar. 
Exceptions  overruled. 

BimcB  AHD  BANKnro — Fobosd  Cbsoe.  ^  Ai  te  tlM  xi|^ii  tad  remediM 
of  the  several  parties  when  a  forged  cheek  haa  been  paid,  aee  Paopfe't  B<mk  t. 
Fnmklim  B<mk,  SS  Tenn.  299;  17  Am.  Ht,  Bep.  8S4^  and  partioalariy  extended 
notaS89-899. 


Lbwi8  u  Jbwbll. 

8alb— Fraud  ovVsHDOB  m  MisBipBassiimfo  Quaxtitt,^  If  the  owner 

of  oarpeta  oovering  the  floors  of  twelre  rooms,  beaidea  the  hall  and  stairs 
of  a  dwelling-honse,  knowingly  and  falsely  lepreeentSi  as  of  his  own 
knowledge^  that  they  contain  a  certain  nnmber  of  yards  of  material,  to 
an  intending  purchaser,  who^  in  reliance  npon  snoh  representation,  pnr* 
'  ehases  the  carpets,  the  Tcndee  is  liable  for  his  misrepresentations.  The 
purchaser  was  not  bound  to  measure  the  carpeta  for  himself,  or  to  avail 
himself  of  other  opportunities  of  ascertaining  the  quanti^. 

AcnoN  of  tort  The  plaintiff's  intestate  wished  to  buy  car- 
pets owned  by  the  defendant,  and  contained  in  a  boarding- 
honse,  where  the  plaintiff's  intestate  desired  to  use  them. 
The  defendant  represented  that  there  were  about  nine  hun- 
dred yards;  that  there  were  within  fifteen  or  twenty  yards  of 
that  number.  The  purchase  was  made  in  reliance  on  this 
statement,  and  the  carpets,  being  afterwards  measured,  were 
^ound  to  contain  only  595  yards.    The  defendant  asked  the 
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oouit  to  nile  that  it  was  immaterial  that  he  knowingly  made 
a  fietlee  representation,  if  the  intending  purchaser  had  an  op- 
portunity to  measure  the  carpets  for  himself.  This  the  court 
declined  to  do,  and  the  jury  returned  a  verdict  for  plaintiffi 

O.  B.  Elder^  for  the  defendant 

8.  J.  ThomoB^  for  the  plaintifll 

EnowLTON,  J.  The  carpets  bought  by  the  plaintiff's  intes- 
tute  covered  four  floors,  consisting  of  twelve  rooms,  besides  the 
hall  and  stairs,  in  a  dwelling-house.  The  number  of  yards  of 
material  contained  in  them  was  an  important  element  in  deter- 
mining their  value,  which  might  be  the  subject  of  a  fraudulent 
representation.  The  representation  of  the  defendant  was  not  a 
mere  estimate,  but  a  statement  purporting  to  be  made  as  of  her 
own  knowledge;  and  there  was  evidence  tending  to  show  that 
it  was  known  by  her  to  be  false.  There  was  also  evidence  that 
the  purchaser  relied  upon  it;  and  if  the  testimony  introduced 
by  the  plaintiff  was  true,  the  defendant  was  liable  for  fraud, 
imless  the  purchaser  was  bound  to  measure  the  carpets  for 
himself,  or  to  avail  himself  of  his  other  opportunities  of  ascer- 
taining the  quantity. 

Upon  the  evidence  presented,  it  could  not  properly  have  been 
ruled,  as  matter  of  law,  that  the  facts  were  so  obvious  or  so 
easily  discoverable  that  the  plaintiff's  intestate  had  no  right 
to  rely  on  the  defendant's  representations.  In  this  common- 
wealth, and  in  other  American  states,  in  regard  to  represen- 
tations by  a  vendor  in  a  sale  of  land,  it  has  been  held  that, 
in  the  absence  of  other  fraud,  a  vendee  to  whom  boundaries 
are  pointed  out  has  no  right  to  rely  on  the  vendor's  statements 
as  to  quantity,  but  if  he  deems  the  quantity  material,  he  should 
ascertain  it  for  himself:  Gordon  v.  ParmeUe^  2  Allen,  212; 
NoVU  V.  Ooogina^  99  Mass.. 281,  and  cases  cited;  Parker  y. 
Ifottltofi,  114  Mass.  99;  19  Am.  Bep.  816.  We  are  of  opinion 
that  this  rule  should  not  be  extended  so  as  to  include  a  case 
like  the  present,  and  that  the  instructions  under  which  the 
questions  were  submitted  to  the  jury  were  correct  and  sufficient. 

Exceptions  overruled. 

Saub— Fmsb  Bara»raTATR>R8  bt  Vszmoi.— Theqnuitbyof  ohatteU 
fmroliMad  h»Tiag^  hy  mataal  mistake,  been  tappoMd  to  b«  greater  than  it 
really  W8%  the  Tendee  may  reoorer  the  exoeee  paid  by  him,  or  may  oompel 
the  Tender  to  make  good  the  defieieneyt  Harg(m$  t.  AUxm,  3  Denio,  406;  45 
Am.  Dec  481.  Ae  to  what  false  representations  of  a  vendor  oonstitate  lraad« 
eee  BmOiU  t.  Farrar^  42  Minn.  8;  18  Am.  St.  Bep.  486^  and  note. 
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[IBl  MAJSAOHUSSm,  881] 

AaDOVMBHT.^Air  Ordsb  bt  ▲  Oesdrob  diraoting  hit  debtor  to  pay  » 
third  ponoii  a  oertAin  laiii  of  money  left  with  the  debtor,  or  ite  oflloen, 
does  not  unoont  to  an  Meignmeat  ol  any  part  of  the  debt^  and  the  debt 
nay  therefore  be  thereafter  attaohed  or  subjected  to  trustee's  process^ 
where  the  amount  of  iuch  ordat  la  liM  than  iba  amowift  dne  from  the 
debtor  to  the  ereditor. 

T.  E.  Orawr  and  F.  Joy,  for  the  plaintiS 
A.  8.  HaU^  for  the  claimant. 

Holmes,  J.  The  defendant  in  this  action  has  been  de- 
fknltedi  and  the  question  before  ns  is,  whether  the  plaintiff  or 
the  olaimanti  Catting,  is  entitled  to  a  certain  part  of  the  debt 
due  from  the  trustee  to  the  defendant. 

There  is  no  doubt  that  an  order  for  a  specific  fund,  identi- 
fied bj  the  order  itself,  maj  be  a  good  assignment:  Kingman 
▼•  Perkins^  105  Mass.  111.  We  assume  in  &Tor  of  the  claim- 
ant that  an  equitable  assignment  to  him  of  a  part  of  the  debt 
would  be  good  as  between  him  and  the  plaintiff  upon  trustee 
process:  Dana  v.  Third  Nat.  Bank,  18  Allen,  445,  447;  90  Am. 
Dec.  216;  James  v.  NewUm^  142  Mass.  866,  374;  56  Am.  Rep. 
692.  Our  difficulty  is  to  discover  any  ground  for  saying  that 
the  instrument  relied  upon  constituted  such  an  assignment 

On  its  face,  the  order  given  to  the  claimant  by  the  defend- 
ant does  not  refer  to  a  particular  fund  or  debt,  but  is  an  ordi- 
nary negotiable  draft,  or  unaccepted  bill  of  exchange,  drawn 
upon  the  town  on  the  general  credit  of  the  drawer.  An  in- 
dorsement of  the  instrument  by  the  claimant  would  have 
given  the  indorsee  a  right  of  action  in  his  own  name  against 
the  drawer,  if  the  draft  should  be  dishonored.  But  the  fact 
that  the  order  is  a  negotiable  instrument  on  its  face  shows 
that  it  is  not  drawn  against  a  particular  fiind.  If  it  were 
drawn  against  a  particular  fund,  it  would  not  be  negotiable: 
Wheeler  v.  Souther^  4  Cush.  606,  607;  Harriman  v.  Sanbam^ 
48  N.  H.  128. 

The  case  is  stronger  for  holding  a  check  upon  a  bank  to  be 
an  assignment,  than  it  is  for  holding  an  ordinary  draft  to  be 
so.  A  check  is  supposed  to  be  drawn  against  a  fund  deposited, 
for  which,  to  be  sure,  the  bank  is  no  more  than  a  debtor;  but 
a  debtor  on  the  implied  term  that  the  creditor  has  a  right  to 
split  up  the  debt  at  will,  and  to  require  part  payments  in 
such  amounts,  at  such  times,  and  to  such  persons  as  he  chooses. 
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lu  general,  the  creditor  has  no  righl  to  draw  above  the  amount  of 
his  deposit^  and  would  be  goilty  oi  a  fraud  if  he  obtained  money 
or  goods  bt  a  check  knowingly  so  drawn.  Yet  the  weight  of 
suthority  is,  that  a  check  is  not  an  assignment  either  at  law 
or  in  equity:  BvUard  t.  iZoiidall,  1  Gray,  605;  61  Am.  Dec 
433;  Dana  v.  Third  National  Bank,  13  Allen,  445,  447;  90 
An.  Dea  216;  AUomey^Oenend  ▼.  ConttiMiiial  Life  In$.  Co.,  71 
N.  T.  825;  27  Am.  Bep.  56;  Fint  National  Bank  of  MowU  Joy 
T.  Githf  72  Pa.  St  13;  ffopkinson  v.  Forster,  L.  R.  19  Eq.  74; 
Schroeder  ▼.  CoiUral  Bank  of  London,  24  Week.  Rep.  710.  See 
Ladede  Bank  v.  Sehuler,  120  U.  8.  511,  514. 

A  fortiorij  the  same  rule  must  hold  good  of  an  ordinary 
draft  unaccepted,  which  does  not  import  the  existence  of  a 
debt  from  the  drawee  to  the  drawer,  but  leaves  the  mode  of 
the  drawee's  reimbursement  to  such  private  arrangements  as 
may  exist  between  the  drawer  and  himself.  And  so  are  the 
decisions:  Whitney  v.  Eliot  National  Bank,  137  Mass.  351,  355, 
866;  60  Am.  Rep.  816;  National  Exchange  Bank  v.  McLoon,  IB 
Me.  498,  611;  Bank  of  Commerce  v.  Bogy,  44  Mo.  18;  100  Am. 
Dec  247.  See  First  National  Bank  of  Canton  v.  Dubuque 
8outhwest$m  Efy  Co.,  52  Iowa,  878;  35  Am.  Rep.  280. 

Thetre  is  no  extrinsic  fact  in  the  present  case  which  gives 
the  document  a  different  effect  from  that  which  results  from 
its  tenor,  if  it  be  possible  that  its  effect  should  be  varied  by 
parol:  See  Whitney  v.  Eliot  National  Bank,  137  Mass.  351, 
866;  60  Am.  Rep.  316;  Griffin  v.  Weatherby,  L.  R.  3  Q.  B. 
768,  769;  Firet  National  Bank  of  Canton  v.  Dubuque  South- 
weetem  Ky  Co^  52  Iowa,  878;  85  Am.  Rep.  280.  The  defend- 
ant had  done  work  for  the  town,  and  his  only  right  to  draw 
was  in  respect  of  the  price  of  his  work.  If  we  assume  this 
&ct  to  have  been  known  to  all  parties  concerned,  still  it  only 
shows  that  the  town  was  known  to  have  means  of  indemnifying 
itself  if  it  saw  fit  to  pay.  It  does  not  enlarge  the  meaning  of 
the  draft  beyond  that  which  it  bears  on  its  face,  of  a  general 
request  to  the  town  to  pay.  Even  a  reference  to  a  fund  out 
f^  which  a  drawee  may  indemnify  himself  will  not  take  away 
the  negotiable  character  of  the  draft.  We  may  remark  that 
the  concluding  words  of  the  draft  in  question  are  '^  charge  to 
account  ofl"  In  some  of  the  others,  they  are  *'  charge  to  the 
account  of,"  which  is  slightly  more  specifia  But  we  do  not 
see  any  sound  distinction  in  £eivor  of  the  latter.  If  the  town 
had  accepted  the  order,  having  power  to  do  so,  it  would  have 
become  liable  on  a  direct  and  absolute  contract  to  the  claim- 
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ant,  very  likely  having  a  right  to  withold  an  equal  amount  of 
its  debt  to  the  defendant     But  mere  retention  of  the  draft  was 
not  acoeptance:  Overman  v.  Hoboken  City  Bank^  81  N.  J.  I* 
663. 
Trustee  charged.    Judgment  for  plaintiflP. 


AsnoHMBirr  ov  Pabt  of  ▲  Cbobb  ni  AonoR.  — The  am^ment  of  a  pari 
of  a  ehoae  in  action  by  a  oraditor,  by  an  order  drawn  npon  the  debtor,  ie  in- 
▼alids  Note  to  BdrrU  OomOif  r.  OampbeU,  2  Am.  St.  Rep.  47SM75.  Bat  see 
Sanlm t.  QaUuekat,  S8  a  a  2U|  18  Am.  Hi.  Bepw  671,  endnote  674»e7flu 


Vanuxem  V.  Burr. 

ULSL  ILlsbaohubbtts.  880^] 

JvDGicm,  HntosB  sr,  ov  ▲  Collatbral  SwnrBirr.  —  If  the  maker  of  a 
promiesory  note  agreee  to  prooore  an  indoraer  thereof,  and  faOs  to  do  ao» 
and  an  aoticm  ia  brought  agaioat  him  npon  thii  agreement,  and  a  judg- 
ment reooYered  in  which  the  damagea  are  aatessed  at  a  sum  eqnal  to  the 
amount  dne  on  the  note,  ench  judgment^  remaining  nnaatiBfied,  wiU  not 
prednde  a  reeoToy  on  the  note  for  the  amount  thereoi 

JvDQiouiT,  MiBQSB  BT. »  If  ▲  PEBflov  OxvM  Two  Ck>NTRAora;  each  con- 
■titutee  a  eauee  of  action  upon  wliich  judgment  may  be  reooyered 
against  him,  though  the  satisfaction  of  one  of  the  judgments  may  ope- 
rate as  a.satisfaotion  of  the  other. 

L.  D.  Brandeis  and  W.  H.  Dunbar^  for  the  plaintiffa. 
/•  JBl  Young^  for  the  defendant 

Holm BB,  J.  This  is  an  action  upon  a  promissory  note  made 
by  the  defendant  The  only  defense  is,  that  in  another  action 
upon  a  contract  to  procure  the  defendant's  mother's  indorse- 
ment to  this  note  and  to  two  others,  the  plaintiffs  since  the 
present  suit  was  brought  have  recovered  judgment  against  the 
defendant  for  damages  assessed  by  agreement  at  a  sum  equal 
to  the  amount  due  on  the  three  notes.  If  this  judgment  is 
not  a  bar,  it  is  admitted  that  the  plaintiffs  are  entitled  to 
recover. 

The  two  contracts  were  both  in  existence  at  the  same  time. 
They  were  distinct  from  each  other  in  form,  as  appears  from 
the  statement  of  them.  They  were  also  distinct  in  substance. 
Supposing  that  the  defendant  could  do  no  more  to  bind  him- 
self  personally  to  pay  the  money  to  the  plaintiffs  than  he  did 
by  making  the  note,  still  his  promise  to  get  the  security  of  an 
indorser  affected  other  things  besides  his  personal  payment 
or  his  personal  obligation  to  pay.    Its  performance  or  breach 


Ubj,  1890.]  Vahuxem  v.  Bubb.  459 

affected  the  plaintiff's  power  to  discount  the  note  before  it  was 
doe,  and  the  probability  of  their  getting  payment  from  another 
whom  the  defendant  might  be  able  to  persuade  to  indorse, 
when  he  could  not  or  would  not  induce  her  to  pay  if  she  had 
not  indorsed.  As  the  contracts  were  both  in  existence,  and 
were  different,  and  as  they  were  both  broken,  it  is  plain  that 
the  plaintiffs  have  had  two  different  causes  of  action,  and 
there  is  no  need  to  refer  to  the  tests  of  difference  which  have 
been  laid  down  in  the  books:  Ecutman  v.  Cooper^  15  Pick.  276, 
286;  26  Am.  Dec.  600;  Lechmere  ▼.  Fletcher^  1  Cromp.  &  M. 
628,  686.  The  question  arises  solely  on  the  effect  of  the 
judgment. 

What  we  mean  when  we  say  that  a  contract  is  legally  bind- 
ing is,  that  it  imposes  a  liability  to  an  action  unless  the  prom- 
ised event  comes  to  pass,  subject  to  whatever  qualifications 
there  may  be  to  the  absoluteness  of  the  promise.  Generally, 
if  a  man  is  content  to  make  two  legally  binding  contracts,  he 
consents  to  accept  the  legal  consequence  of  making  two  in- 
stead of  one;  namely,  liability  to  a  judgment  upon  each  unless 
he  performiB  it  It  would  be  anomalous  if  a  judgment  without 
satisfaction  opon  one  cause  of  action  were  held  to  be  a  bar  to 
a  suit  upon  another  and  distinct  cause  of  action.  No  doubt, 
two  contracts  may  be  soch  that  performance  of  one  of  them, 
or  satisfaction  of  a  judgment  upon  one  of  them,  would  prevent 
a  recovery  upon  the  other,  either  altogether  or  for  more  than 
nominal  damages.  In  this  commonwealth  the  decisions  have 
gone  somewhat  further  than  elsewhere  in  treating  satisfaction 
of  one  judgment  as  an  absolute  bar  to  another  action:  OUmore 
V.  Carvj  2  Mass.  171;  Savage  v.  SUvens^  128  Mass.  254.  But 
instances  are  too  numerous  and  familiar  to  need  extended 
mention,  where  the  mere  recovery  of  a  judgment  is  held  no 
bar  to  another  action,  although  the  satisfaction  of  it  would  be: 
Simondi  v.  Cenier^  6  Mass.  18;  Porter  v.  Ingrahamy  10  Mass. 
88;  Elliott  v.  Hayden^  104  Mass.  180;  Byere  v.  FranUin  Coal 
Oo.j  106  Mass.  181,  136.  This  principle  is  applied  not  only 
to  actions  against  different  parties,  such  as  the  maker  and  in- 
dorser  of  a  note,  or  joint  tort-feasors,  but  to  actions  against 
the  same  individual,  when  he  has  given  different  obligations  in 
respect  of  what  is  in  substance  the  same  debt.  Thus  judg- 
ment upon  a  note  given  by  an  obligor  as  collateral  security  for 
his  bond  is  no  bar  to  a  subsequent  action  upon  the  bond:  Lord 
T.  Bigelow,  124  Mass.l85, 189;  Drake  v.  MiUheU,  8  East,  251; 
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LeehfMM  ▼.  FUUher^  1  Cromp.  &  M.  623;  FairehOd  y.  HcB^, 
10  Conn.  474;  jDams  y.  AfuMe,  2  Hill,  889;  Burnheimer  y. 
JETar^  37  Iowa,  19;  99  Am.  Deo.  641.  See  Qreetifield  r.  WUtant 
18  Qnj,  884;  Moore  y.  Loring,  106  Maaa.  466;  AfOfer'a  £iMr 
Natumal  Bank  y.  Jeffenon,  188  Maaa.  Ill;  fittOiffett  y.  &ri- 
rand^  22  Ark.  879;  Com  Exchange  Jm.  Co.  y.  Babeodt  (No.  2), 
8  Abb.  Pr.,  N.  8.,  266;  OMCeci  5(a(M  y.  CiUhman,  2  Sam.  426, 
440. 

The  priaoiple  of  the  oaaea  laat  died  ia  decisiYe  of  the  one 
at  ban  No  distinction  faYorable  to  the  defendant  can  be  taken 
betvreen  an  agreement  made  aa  itself  collateral  aecurityy  and 
an  agreement  to  furnish  collateral  security.  If  there  were  any 
difference,  it  would  be  in  faYor  of  the  plaintiffs;  for  the  collat- 
eral contracts  recoYcred  on  in  the  cases  cited  were  simply 
other  contracts  of  the  defendant  to  pay  money,  whereas  the 
contract  of  this  defendant  was  a  contract  to  get  a  third  person 
to  indorse,  as  we  have  stated.  It  is  true  that  in  most  of  the 
cases  there  were  other  parties  defendant  in  the  first  or  second 
suit.  But  that  circumstance  had  nothing  to  do  with  the 
ground  of  the  decisions,  aa  indeed  it  could  not  haYC  had  by 
any  technical  rule.  The  ground  was  that  stated  by  Lord  Bl- 
lenborough  in  Prats  y.  MitehM^  8  East,  261,  and  approved 
by  this  court  in  Lord  y.  Bigelow,  124  Mass.  186, 189:  ''A  judg- 
ment recovered  in  any  form  of  action  is  still  but  a  security  for 
the  original  cause  of  action,  until  it  be  made  productive  in 
satisfaction'  to  the  party;  and  therefore  till  then  it  cannot 
operate  to  change  any  other  collateral  concurrent  remedy 
which  the  party  may  have."  Parsons,  C.  J.,  states  the  law  in 
the  same  way:  *^A  judgment  in  a  suit,  where  the  action  is 
given  aa  a  remedy  merely  cumulative,  is  no  bar,  unless  such 
judgment  haa  been  satisfied;  for  although  there  may  be  two 
remedies,  there  can  be  but  one  satiafiEtction '':  Storor  y.  Storer^ 
6  Mass.  890,  898. 

The  technical  effect  of  the  judgment  as  a  bar  would  be  the 
same,  whether  the  defendant  in  both  suits  were  the  same,  or 
other  defendants  were  joined  in  any  one  of  them.  The  rule  as 
stated  by  the  courts  in  all  the  cases  applies  with  equal  force, 
whichever  may  be  the  fact  If  we  were  to  depart  from  that 
rule,  and  to  say  that  a  man  should  have  but  one  judgment, 
although  he  had  different  causes  of  action,  when  we  thought 
he  could  get  from  a  single  judgment  all  the  satisfaction  he 
was  likely  to  get»  we  should  be  legislAing,  instead  of  follow- 
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log  the  precedents,  and  legislating  in  very  doubtful  accord 
with  the  contracts  of  the  parties. 
BzceptioiiB  sostained.        

JuDGMXinB — Mmroxb.  —As  to  when  a  oanie  of  action  !•  merged  in  a 
{ndgmenti  and  when  not^  see  note  to  Sjptid  t.  Haimt  16  Am.  Deo.  81-63. 


Fbbhican'b  National  Bank  v.  National  Tubi 

WoBKS  Company. 

1161  MAflflACHUBSm,  41a] 

iHBOBssiaHT  ov  Bbatt  iob  thb  PuBPoax  ov  OoLLBomnr  ov  Aooomnr 
OF  m  OwMsa  paaaes  the  legal  title  so  far  only  as  to  enable  the  indome 
to  demand,  reoeiTe^  and  ane  for  the  moi^  to  be  paid.  The  owner  m^f 
atill  control  the  paper,  unless  paid,  and  may  interoept  the  prooeeda  of  II 
fai  the  hands  of  the  intermediate  agentu 

IxsoBSDfXMT  OV  ▲  Dratt  bt  Bakk  A  TO  bb  Paid  to  Bahk  B  vob  Ao- 
couHT  ov  Babk  a,  and  its  indorsement  by  bank  B  that  it  is  to  he  paid 
to  bank  F  for  account  of  hank  B»  do  not  imply -that  the  draft  is  the 
property  of  bank  B»  bnt  merely  that  it  is  to  he  paid  to  bank  B  as  agent 
of  bank  A.  An  unbroken  succession  of  such  indorsements  would  indi- 
cate that  each  indorser  was  acting  by  direction  of  the  next  preceding 
indoraer,  who  was  himself  the  agent  of  the  original  owner,  for  whom  the 
•ollection  waa  to  be  made;  and  when  it  is  made  to  the  last  indorsee,  he 
has  no  right  to  apply  it  aa  having  been  the  property  of  the  last  indorser, 
and  if  it  remaina  uncollected  to  advance  him  moneys  on  account  of  i^ 
and  to  enforce  its  collection  as  against  the  equitable  owner  to  reimbarae 
himself  for  snoh  adranoea. 

Action  of  contract  upon  one  draft  for  twenty  thousand  dol- 
lars, the  other  for  nine  thousand  nine  hundred  dollars,  and  for 
■even  thousand  dollars  alleged  to  be  paid  for  defendant's  use. 
The  first  and  second  drafts  were  identical,  except  as  to  the 
amounts  thereof,  and  the  first  draft  and  the  indorsements 
thereon  were  as  follows:  — 

*^  20,000.  McKxBSPOBT,  Pa.,  May  17, 1884. 

"  At  sight,  for  value  received,  pay  to  the  order  of  A.  Ghau. 
don  twenty  ihousand  dollars,  and  charge  this  office  as  per 
margin.  '*  National  Tubs  Works  Co., 

By  B.  C.  CoNVSRSs,  Asst  Mgr.,  for  President 
**To  Wx.  8.  Eaton,  Treas.,  8  Pemberton  Square,  Boston, 

Mass.* 

Across  the  face  of  each  draft  was  the  following:  ^May 
l»-84.    Accepted,  B.  B.  Hall,  Asst  Treas.'' 
The  drafts  bore  the  following  indorsements  saccessively:  — 
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^  Paj  to  the  order  of  0.  R.  Stuckslagery  Cashier.    A.  Chau* 

**  Pay  Penn  Bank,  or  order,  for  account  of  People's  Bank, 
MoEeesport,  Pa.  C.  B.  Stuckslager,  Cashier.  T.  D.  Gardner, 
As.  Cash." 

**  Pay  Freeman's  National  Bank,  Boston,  or  order,  for  ac- 
eount  of  Penn  Bank,  Pittsburgh,  Pa.    C.  L.  Beiber,  Cashier/' 

When  the  drafts  sued  upon  were  drawn,  Edward  C.  Con- 
verse was  the  assistant  general  manager  of  the  defendant  at 
MoEeesport,  Pennsylvania,  and  A.  Chaudon  was  a  clerk  in 
its  employ.  The  drafts  were  drawn  without  any  considera- 
tion and  were  deposited  in  the  People's  Bank  of  McKeeeport, 
of  which  C.  B.  Stuckslager  was  cashier,  in  which  bank  the  de- 
fendant had  an  account  by  its  officers  on  its  behalf.  The 
drafts  were  at  once  sent*J>y  th^  People's  Bank  to  its  corres- 
pondent, the  Penn  Bank  of  Pittsburgh,  indorsed  as  shown 
above,  accompanied  by  a  letter  stating  '^  We  indorse  for  col- 
lection and  credit"  The  People's  Bank  did  not  pay  the  drafts, 
nor  make  any  advances  or  give  any  credit  thereon,  or  make 
any  entry  of  them  in  its  books,  though  it  acknowledged  their 
receipt  in  a  letter  of  which  it  kept  a  pressed  copy,  saying  that 
such  drafts  were  entered  for  collection,  '*  to  be  used  when 
paid."  The  drafts  were  not  charged  to  the  Penn  Bank  by  the 
People's  Bank,  nor  did  the  latter  draw  anything  on  account 
thereof.  They  were,  however,  entered  on  the  books  of  the 
Penn  Bank  to  the  credit  of  the  People's  Bank,  and  to  the  debit 
of  the  plaintiff  bank,  in  the  mode  in  which  it  entered  all  cash 
items  in  its  current  account  with  those  banks,  but  nothing 
was  paid  thereon.  On  the  same  day,  May  17th,  the  Penn 
Bank  sent  the  drafts  to  the  plaintiff,  which  was  its  correspond- 
ent at  Boston,  accompanied  by  a  letter  stating  that  the  drafts 
were  inclosed  for  collection,  and  on  the  same  day  drew  a 
check  on  the  plaintiff  bank  to  the  order  of  the  American  Ex- 
ohange  Bank  for  seven  thousand  dollars  and  credited  the 
amount  to  the  plaintiff.  The  plaintiff  received  the  drafts  on 
May  19th,  and  they  were  accepted  by  the  defendant  on  the 
same  day.  The  day  afterwards,  the  check  of  the  Penn  Bank 
for  seven  thousand  dollars  reached  the  plaintiff  and  was  paid 
by  it.  At  the  close  of  business  on  May  19th,  there  was  upon 
the  books  of  the  plaintiff  bank  a  balance  to  the  credit  of  tlie 
Penn  Bank  of  $1,238.95,  while  at  the  close  of  business  on  May 
20th,  the  balance  to  the  debit  of  the  Penn  Bank  was  $6,063.76. 
The  plaintiff  entered  the  drafts  upon  ite  collection-book,  but 
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not  npon  its  acoonnt  onrrenti  nor  npon  any  other  book  or  ao- 
connt,  to  the  credit  of  the  Penn  Bank.  The  latter,  on  the  2lBt 
or  22d  of  May,  fS&iled,  and  the  defendant's  treasurer  was  noti* 
fied  by  the  People's  Bank  and  by  the  manager  of  the  defendant 
not  to  pay  the  drafts.  Payment  was  thereupon  refused.  The 
object  of  drawing  the  drafts  was  to  procure  funds  from  Boston 
to  pay  the  expenses  of  the  defendant  at  its  mills  at  McKees- 
port,  and  every  month  drafts  were  drawn  in  similar  form  and 
for  similar  purpose,  generally  exceeding  one  hundred  thou- 
sand  dollars,  and  were  indorsed  in  precisely  the  same  way  and 
passed  through  the  same  banks.  Neither  of  the  drafts  was 
collected  by  the  plaintiff,  but  it  brought  action  thereon  against 
the  defendant,  by  which  they  had  been  accepted. 

W.  a.  Ru8$M  and  J.  FoXy  for  the  plaintiff. 

E.  W.  HtUehinB  and  R.  Wheeler^  for  the  defendant 

Knowlton,  J.  The  indorsement  from  the  defendant  to  the 
People's  Bank,  although  in  terms  unrestricted,  was  without 
consideration,  and  merely  for  the  purpose  of  collection.  The 
People's  Bank  became  the  agent  of  the  defendant,  and  the 
defendant,  as  owner  of  the  drafts,  can  avail  itself  of  all  that 
its  agent  did  for  its  protection. 

The  subsequent  indorsements  through  which  the  drafts 
came  to  the  plaintiff  were  both  restrictive,  giving  notice  that 
the  ownership  had  not  passed  beyond  the  People's  Bank. 
They  purported  to  be  made  only  for  the  purpose  of  collection 
on  account  of  the  owner,  and  they  merely  passed  the  legal  title 
so  far  as  to  enable  the  indorsees  to  demand,  receive,  and  sue 
for  the  money  to  be  paid:  Lynn  National  Bank  v.  Smithy  132 
Mass.  227.  It  is  well  settled  that  upon  such  an  indorsement 
the  owner  may  control  his  negotiable  paper  until  it  is  paid, 
and  may  intercept  the  proceeds  of  it  in  the  hands  of  an  inter* 
mediate  agent:  Manufacturers*  National  Bank  v.  Continental 
Banib,  148  Mass.  553;  12  Am.  St  Rep.  598,  and  cases  there 
cited.  The  indorsement  of  the  Penn  Bank,  taken  in  con  nee* 
tion  with  the  former  indorsement  of  the  People's  Bank,  did  not, 
by  the  words  ^*for  account  of  Penn  Bank/*  imply  that  the  Penn 
Bank  was  the  owner.  It  was  a  request  to  pay  ^'  for  account 
of"  the  Penn  Bank  as  agent  of  the  People's  Bank.  An  un- 
broken succession  of  such  indorsements  would  indicate  that 
each  indorser  was  acting  by  direction  of  the  next  preceding 
indorser,  who  was  himself  an  agent  of  the  owner,  who  had  be- 
fore indorsed,  and  for  whom  the  collection  was  to  be  made. 
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Nolhing  was  shown  in  the  course  of  business  of  either  of  the 
banks  neoessarily  to  conflict  with  the  implication  to  be  derived 
from  the  form  of  the  indorsements.  The  letter  of  the  People's 
Bank  in  which  the  drafts  were  sent  to  the  Penn  Bank  was, 
simply,  ^We  inclose  for  collection  and  credit''  the  drafts, 
describing  them.  The  Penn  Bank,  in  its  reply,  said,  **  We  en- 
ter  for  collection"  the  drafts  described,  'Ho  be  ased  when  paid." 
As  recited  in  the  report,  ^tbe  drafts,  when  received  by  the 
Freeman's  Bank,  were  entered  upon  its  collection-book,  but 
have  never  been  entered  upon  its  account  current,  or  upon  any 
other  book  or  account,  to  the  credit  of  the  Penn  Bank."  It  has 
so  long  been  held  by  the  courts  that  an  indorsement  of  this 
kind  is  restrictive,  protecting  the  rights  of  the  owner,  that  offi- 
cers of  banks  must  be  presumed  to  have  well  onderstood  the 
law,  and  when  they  have  honored  overdrafts  drawn  by  other 
banks  which  had  sent  other  drafts  for  collection,  must  have 
done  it  trusting  in  part  to  the  financial  soundness  of  their  cor- 
respondent, and  in  part  to  the  probability  that  the  drafts 
would  be  paid,  and  not  to  a  supposed  legal  right  to  control  the 
drafts  against  the  owner:  Rice  y.  Steams^  3  Mass.  225,  227; 
8  Am.  Dea  129;  Wilson  v.  Holmes,  5  Mass.  543;  4  Am.  Dec.  75; 
Treutiel  v.  Barandonj  8  Taunt  100;  Sigoumey  v.  Uoyd^  8  Bam. 
&  C.  622;  Leary  y.  Blanehard^  48  Me.  269;  Sweeny  v.  Easter^ 
1  Wall.  166;  Bank  of  Washington  v.  TripleU,  1  Pet.  25;  Lavh 
renee  v.  SUynington  Bank,  6  Conn.  521;  Bank  of  Metropolis  y. 
New  England  Bank,  1  How.  234;  6  How.  212. 

One  who  collects  commercial  paper  through  the  agency  of 
banks  must  be  held  impliedly  to  contract  that  the  business 
may  be  done  according  to  their  well-known  usages,  so  far  as 
to  permit  the  money  collected  to  be  mingled  with  funds 
of  the  collecting  'bank:  Dorchester  and  Milton  Bank  v.  New 
England  Bank^  1  Cueh.  177.  When  a  payment  is  made  to  his 
agent  and  the  money  is  put  with  the  money  of  the  collecting 
bank,  he  has  a  right  to  receive  a  corresponding  sum,  but  he 
loses  his  right  to  the  specific  fund.  In  the  absence  of  direc- 
tions to  the  contrary,  the  collecting  bank  may  pay  it  to  the 
bank  to  which  it  should  regularly  be  remitted  by  setting  it  off 
against  a  debt  due  from  that  bank  and  giving  credit  for  it  in 
the  account. 

Very  likely,  authority  to  collect  would  authorise  the  receipt 
of  the  money  from  the  payor  before  maturity,  if  he  saw  fit  then 
to  pay,  and  remittances  afterwards  made,  whether  by  a  pay 
ment  of  money  or  by  a  set-off  and  adjustment  of  accounts  in 
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ibe  Qsnal  waj,  would  be  good  against  the  owner.  In  the  pres- 
ent ease  no  collection  was  made,  for  payment  was  stopped 
before  the  draft  became  dne.  The  plaintiff  had  no  right  to 
advance  the  Penn  Bank  seven  thousand  dollars,  or  any  other 
snm,  on  account  of  the  defendant.  Its  only  authority  was  to 
transmit,  or  pay  by  adjustment  and  set-off,  money  which  it 
received  for  the  defendant 

We  are  of  opinion  that  upon  the  facts  reported  the  action 
cannot  be  maintained. 

Judgment  for  the  defendant. 

Nbootublb  Instrumsnts  —  IiTDORSEMBiiT  FOR  CoixionoN.  —  The  in- 
donement  for  collection  of  k  draft  or  check  is  not  a  transfer  of  the  titles 
Imt  merely  oonstitntes  the  indorsee  the  agent  of  the  indorser  to  present 
the  paper,  demand  and  receive  payment^  and  remit  the  proceeds:  NaUonal 
S.^D.SamkT.  ffnbbell,  117 N.  Y.  384;  15  Am.  St.  Bep. SlSy and nota. 
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[lAl  MABBAOHVBam,  606.] 
MnaGEFAL   COBTOKATIOHS    ABl    NOT    LlABLB    TO    PaIYATB    AOTIOVB     WOtk 

OmaaiOH  oa  Nbqlsot  in  the  performance  of  a  corporate  duty  imposed 
npoa  them  by  law,  or  for  that  of  their  serrants  employed  therein,  when 
inch  corporations  derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  acticm  is  given  by  statute. 

MirinGiPAL  CoRPoaATiOK  MAnrrAnvivo  ▲  Workhoctsi,  when  anthortzed 
though  not  required  to  do  so  by  an  act  of  the  legislature,  does  not  be- 
come answerable  for  the  negligence  of  its  officers  or  servants  on  the 
ground  that  it  has  voluntarily  assumed  the  duty  of  maintaining  such 
workhouse.  It  is  performing  a  strictly  public  duty,  which  cannot  be  of 
any  advantage  to  it. 

MvHicaPAL  CoBPORATiON  CANNOT  BB  Hbld  Answbrablb  for  the  negli- 
gence of  its  officers  and  servants  in  charge  of  an  inmate  of  a  workhouse^ 
when  its  government  is  by  law  placed  in  the  hands  of  a  board  of  direc- 
tors of  public  institutions,  which,  though  elected  by  the  city  council,  Is 
an  independent  body,  and  not  in  any  sense  the  agent  or  servant  of  the 
city. 

MmiiaiPAL   COBPOBATION    OANNOT    BB    HbLD    AnSWKRABLB    fOR  THB  NiO- 

LIOBNOB  or  omissions  of  its  officers  or  servants  in  charge  of  a  workhouse 
on  the  ground  that  its  inmates  are  required  to  be  kept  at  work,  and  some 
revenue  b  derived  from  their  labor,  if  the  institution  Is  not  oonducted 
with  a  view  to  pecuniary  profitb 

E.  Oreenhoodf  for  the  plaintiff. 

JZ.  IF.  N(uon^  for  the  defendant. 

DEVERBy  J.    The  plaintiff  was  an  Inmate  of  the  workhouse, 
or  house  of  industry,  belonging  to  the  city  of  Boston,  situated 

An.  St.  Rap.,  Vol.  XXI.— 80 


466  CoBRAN  9.  City  op  Bostoh.  [M 

on  Deer  Island,  having  been  conyioted  of  the  misdemeanor 
of  not  supporting  his  family,  and  having  been  legally  sen- 
tenced to  confinement  there.  He  was  injured  while  engaged 
in  unloading  coal,  and  it  must  be  assumed  was  prepared  to 
prove  that  he  himself  was  in  the  exercise  of  due  oare,  and  that 
the  officers  and  servants  employed  in  this  institution  were 
negligent  The  single  question  presented  is,  whether  these 
officers  and  servants — engaged  in  conducting  the  work  inci- 
dent to  the  maintenance  of  the  workhouse  of  the  dty,  and  to 
the  employment  of  the  inmates  thereof,  from  whose  employ- 
ment it  derives  a  certain  amount  of  revenue,  such  officers  and 
servants  being  also  engaged  in  the  management  of  the  city's 
property  employed  in  the  business  of  the  workhouse — are 
agents  of  the  city,  for  whose  negligence  in  the  performance  of 
their  duties  it  is  responsible. 

It  is  a  general  principle  that  municipal  corporations  are  not 
liable  to  private  actions  for  omissions  or  neglect  in  the  per- 
formance of  a  corporate  duty  imposed  upon  them  by  law,  or 
for  that  of  their  servants  engaged  therein,  when  such  corpora- 
tions derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  action  is  given  by  statute:  Oliver  v.  Worcester^  102 
Mass.  489;  3  Am.  Rep.  485,  and  cases  cited.  The  contention 
ot  the  plaintiff  is,  that  the  case  at  bar  is  distinguishable,  be- 
cause, as  a  mere  volunteer,  the  city  has  devoted  property,  in- 
tended mainly  for  corporate  purposes,  to  other  purposes,  for 
its  own  advantage,  as  in  Oliver  v.  Worcester^  102  Mass.  489;  S 
Am.  Rep.  485;  that  it  has  voluntarily  undertaken  a  work  par- 
tially for  the  public  good,  with  a  view  to  this,  and  to  relieve 
itself  from  burdens  peculiar  to  itself;  and  that  it  has  em- 
barked in  an  enterprise  partly  commercial,  from  which  it 
receives  a  partial  remuneration  for  its  expenditures  out  of  a 
special  class  in  the  community,  so  that  the  entire  expense  of 
conducting  the  workhouse  is  not  met  by  taxation.  While  the 
workhouse  is  maintained  primarily  by  the  city  at  its  own 
expense,  it  was  not  by  law  compelled  to  establish  this  insti- 
tution. The  plaintiff's  argument  concedes  that,  when  estab- 
lished, its  officers  and  servants  were  selected  by  the  board  of 
directors  of  public  institutions,  not  by  the  city;  but  it  urges 
that  they  are  still  to  be  deemed  the  agents  of  the  city,  as  the 
act  of  establishing  such  an  institution  is  voluntary,  and  the 
imposition  of  the  ministerial  duties  upon  such  officers  is 
the  act  of  the  municipality,  and  that  therefore  it  is  immaterial 
whether  the  ministerial  duties  involved  in  the  administration 
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of  such  an  institution  are  cast  by  statute  upon  a  board  OTer 
whose  tenure  of  office  the  city  has  no  control* 

The  authority  to  erect  and  maintain  a  workhouse,  or  alms* 
house,  to  relieve  therein  poor  and  indigent  persons,  is  given 
by  the  Public  Statutes,  c.  83,  sec.  1  (Gen.  Stats.,  c.  22,  sec.  1). 
The  same  section  provides  that  offenders  of  the  class  to  which 
the  plaintiff  belonged  are  to  be  there  maintained,  when  sen- 
tenced thereto  by  proper  authority.  The  Public  Statutes,  c. 
207,  sea  29,  provide  that  such  offenders  may  be  sentenced 
'*  for  a  term  not  exceeding  six  months  to  the  house  of  correc- 
tion,  or  to  the  house  of  industry  or  workhouse  within  the  city 
or  town  where  the  conviction  is  had,  or  to  the  workhouse,  if 
any  there  is,  in  the  city  or  town  in  which  the  offender  has  a 
legal  settlement,  if  such  town  is  within  the  county.'*  There  is 
no  imperative  direction  that  the  city  shall  establish  a  work- 
house, but  by  law  it  is  responsible  for  all  the  county  charges 
of  Suffolk  County,  and  if  the  convict  were  sentenced  to  con- 
finement  therein,  his  expenses  would  necessarily  be  paid  by  it: 
Pub.  Stats.,  a  22,  sec.  6.  By  the  more  general  law,  any  city 
or  town  which  has  in  the  house  of  correction  ah  inmate  having 
his  settlement  in  such  town  is  liable  for  the  cost  of  his  support: 
Pub.  Stats.,  a  220,  sec.61«  By  the  statute  authorizing  the  erec- 
tion and  maintenance  of  workhouses  by  a  city,  a  mode  of  per- 
forming a  strictly  public  duty  is  provided  for,  which  cannot  be 
of  any  pecuniary  advantage  to  the  cities  or  towns  instituting 
them.  No  such  case  is  presented  as  exists  where  a  city  has 
undertaken  to  build  particular  works,  as  water-works,  Sewers, 
etc.,  and  where  a  city  acts  as  an  agency  to  carry  on  an  enter- 
prise to  some  extent  commercial  in  its  character,  for  the 
purpose  of  furnishing  conveniences  and  benefits  to  such  as 
choose  to  pay  for  them.  The  element  of  consideration  then 
comes  in,  and  in  such  cases  it  is  usually  held  that  a  liability 
exists  on  the  part  of  the  city  for  an  injury  to  an  individual 
through  negligence  in  building  or  maintaining  such  works: 
Child  V.  Boston,  4  Allen,  41;  81  Am.  Dec.  680;  Oliver  ▼.  IFor- 
ceUeVj  102  Mass.  489;  8  Am.  Rep.  485;  Emery  v.  LamU^  104 
Mass.  18;  Merrifidd  v.  Worcester,  110  Mass.  216;  14  Am.  Rep. 
592;  Mwrphg  ▼.  Lowett,  124  Mass.  564;  Tindley  v.  Salem,  187 
Mass.  171;  60  Am.  Rep.  289. 

The  action  of  the  dty  in  establishing  the  workhouse  was 
purely  for  the  public  service,  and  for  the  general  good  in  pro- 
viding for  the  oare  and  support  of  offenders  for  whose  main- 
tenance it  was  responsible.    While  in  some  cases  the  statute 
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enjoins  and  directs  action  similar  to  this,  and  in  others  per^ 
mits  it,  as  there  is  in  either  case  no  element  of  corporate  ad- 
vantage or  cf  pecuniary  profit  to  the  city,  it  is  not  to  be  held 
responsible  because  it  exercised  the  option  which  was  given  to 
it  to  ondertake  what  it  did:  Hafford  v.  New  Bedford,  16  Oray, 
297;  FUJier  ▼.  BoBtm,  104  Mass.  87;  6  Am.  Rep.  196.  In 
Tindley  v.  Salem,  187  Mass.  171,  60  Am.  Rep.  289,  the  cases 
in  regard  to  the  liability  of  towns  for  the  acts  of  servants  or 
agents  were  carefully  collected  and  considered  by  Mr.  Justice 
Charles  Allen.  Referring  to  the  distinction  attempted  to  be 
drawn  between  negligence  of  the  servants  of  a  town  or  city  in 
the  performance  of  a  duty  imperatively  required,  and  one 
voluntarily  assumed  by  authority  of  the  statute,  he  remarks: 
''This  distinction  does  not  affect  the  resulting  liability.  There 
are  many  provisions  of  statute,  by  which  all  municipal  corp(^ 
rations  must  do  certain  things,  and  may  do  certain  other 
things,  in  each  instance  with  a  view  solely  to  the  general  good. 
In  looking  at  these  provisions  in  detail,  it  is  impossible  to 
suppose  that  the  legislature  have  intended  to  make  this  dis* 
Unction  a  material  one  in  determining  the  question  of  oorpo- 
rate  liability  to  private  actions.  For  example,  towns  must 
maintain  pounds,  guide-posts,  and  burial-grounds;  and  may 
establish  and  maintain  hospitals,  workhouses,  or  almshouses. 
•  •  •  •  In  all  of  these  cases  the  duty  is  imposed  or  the  author- 
ity conferred  for  the  general  benefit.  The  motive  and  the  ob- 
ject are  the  same,  though  in  some  instances  the  legislature 
determines  finally  the  necessity  or  expediency,  and  in  others  it 
leaves  the  necessity  or  expediency  to  be  determined  by  the 
towns  themselves.  But  when  determined,  and  when  the  service 
has  been  entered  upon,  there  is  no  good  reason  why  a  liability 
to  a  private  action  should  be  imposed  when  a  town  voluntarily 
enters  upon  such  a  beneficial  work,  and  withheld  when  it  per- 
forms the  service  under  the  requirement  of  an  imperative  law." 
We  are  of  opinion,  therefore,  that  the  city  cannot  be  held  lia- 
able  upon  the  ground  that  the  workhouse  was  established  by 
it  volantarily. 

Upoii  another  ground,  also,  the  city  cannot  be  held  liable 
for  the  alleged  negligence  of  the  officers  and  servants  engaged 
with  the  plaintiff  in  the  work  in  the  performance  of  which  he 
was  injured.  When  the  city  established  the  workhouse,  the 
inspection,  ordering,  and  government  thereof  were  placed  by 
law  in  the  hands  of  "the  board  of  directors  for  public  institu- 
tions "  for  the  county  of  Suffolk.    This  is  a  board  of  public 
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officers  whom  the  city  council  of  Boston  are  required  to  elect 
by  concurrent  vote.  While  certain  powers  are  given  to  this 
board  by  statute,  and  certain  ordinances  may  be  passed  by 
the  dty  council  not  inconsistent  with  the  statute,  as  to  the 
performance  of  its  duties,  it  is  an  independent  body,  in  whom 
is  Tested  the  administration  of  the  public  institutions.  It  is 
not  an  agent  of  the  city,  nor  does  it  perform  any  duties  as 
such:  Stats.  1857,  c.  85.  As  the  board  is  not  in  any  proper 
sense  the  agent  or  servant  of  the  city,  those  whom  it  employs 
eannot  be  so  considered. 

Nor  do  we  perceive  any  reason  why  the  city  should  be  held 
responsible  because  some  revenue  is  derived  from  the  labor  of 
the  inmates.  It  is  required  by  the  statute  that  these  inmates 
should  be  kept  at  work,  but  the  institution  is  not  conducted 
with  a  view  to  pecuniary  profit  It  is  not  suggested  that  the 
expenses  of  maintaining  the  workhouse  are  met  by  what  is 
derived  from  the  labor  of  the  inmates,  or  that  any  profit  above 
them  is  made.  Even  if  the  entire  expense  is  not  met  by  taxa- 
tion by  reason  of  the  profit  thus  derived,  such  profit  is  purely 
incidental.  The  object  and  purpose  of  the  workhouse  and  the 
conduct  of  it  are  not  thus  shown  to  be  of  the  nature  of  a  busi- 
ness.  It  only  appears  that  as  a  public  institution  it  is  man- 
Aged  in  a  judicious  and  economical  manner. 

It  was  therefore  correctly  ruled  that  the  plaintiff  could  not 
maintain  his  action  against  the  city,  and  that  his  remedy,  if 
any,  was  against  the  officers  and  servants  alleged  to  be  guilty 
of  the  negligence  by  which  he  claimed  to  have  been  injured. 

Exceptions  overruled. 

MuHiciPAif  CoBPORATiONS^LiABiLrrr  fOB  NMLscmo  Pbrfoum  Dutt. 
—  ManieliMl  eorporationt  are  not  naually  liable  in  damages  for  the  neglect  of 
their  offioen^  lenranti,  or  agents,  nnless  made  so  by  statute:  0*Learjf  t. 
Board  iff  etc  OommiseUma%  79  Mich.  281;  19  Am.  St  Rep.  109,  and  note. 
The  liability  of  a  city  or  town  for  negligence  of  its  oflScers  or  agents  depends 
■pon  whether  it  is  exercising  governmental  dnties,  or  powers  and  privileges 
oonferred  for  its  own  benefit:  MqfiU  t.  CUyqf  Athvillt,  103  K.  0.  237;  U  Am. 
81  Rep.  810,  and  note;  Mdgerl^  r.  Ckmeord,  62  N.  H.  8;  13  Am.  St.  Rep.  633, 
and  note.  The  statutory  liability  of  a  manicipality  depends  upon  the  true  in- 
terpretation of  the  statnte  creating  iti  Dunda»  r.  City  t^Lomtmg^  75  Mich. 
499;  13  Am.  St.  Rep.  467,  and  note. 
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Barnes  v.  Lyxch. 

[161  If  ASSACHUBim,  6ia] 

Oo-miAHor.  —  OoHTKTAVoa  ov  ▲  Portion  ov  thk  Ck>ifKOir  Lahds  by 
metes  and  boands,  even  when  they  are  cooiposed  of  separate  parcels^ 
may  be  treated  as  void  by  the  other  co-tenants. 

PABTinoN  OF  ▲  Part  of  thb  Comnom  Lands,  All  of  Which  arx  Sitv- 
ATi  m  thb  Samv  Countt,  cannot  be  enforced  except  by  the  consent  of 
all  the  co-tenants;  and  though  one  parcel  of  snch  land  may  have  been  oon- 
Teyed  by  one  of  the  co-tenants  purporting  to  convey  it  in  severalty,  his 
grantee  is  entitled  to  insist  that  no  partition  be  made  ezoept  of  all  the 
lands  of  the  co-tenancy.  Snch  partition  is  of  advantage  to  him,  because 
it  may  result  in  the  setting  off  to  his  grantor  of  the  part  so  conveyed  in 
severalty,  and  the  operation  of  the  conveyance,  by  way  of  estoppel,  so 
as  to  give  a  perfect  title  to  the  grantee. 

Pabtition  mat  bb  Made  So  as  to  Protbct  those  who  may  be  benefited 
incidentally,  as,  for  instance,  grantees  in  severalty  of  some  of  the  co- 
tenants,  where  they  can  be  protected  without  prejudicing  the  rights  of 
other  tenants  in  common. 

Sbparate  Suits  of  Partition  of  Four  Sbpabatb  Parobls  of  Land  SiroATB 
tx  THB  Samb  Ooitntt  wiU  not  be  allowed,  though  one  of  the  co-tenants, 
claiming  to  own  the  land  in  severalty,  has  oonveyed  three  different  par- 
cels of  it  to  as  many  different  persons. 

B,  B,  Jones,  for  the  petitionera. 

C.  U.  Bell  and  J.  R.  Poovy  for  the  respondent  Lynch. 

Devbnb,  J.  Benjamin  G.  Boardman,  Sen.,  died  seised  of 
four  distinct  parcels  of  land  in  Lawrence,  which  descended  to 
hia  four  children.  Soon  after  his  death,  Benjamin  O.  6o<ird- 
man,  Jr.,  one  of  bis  sons,  erroneously  claiming  title  in  sever- 
alty to  all  these  parcels,  conveyed  three  of  them  to  different 
persons.  The  title  thus  claimed  by  Benjamin  G.  Board  man, 
Jr.,  was  founded  upon  a  purchase  of  these  four  parcels  at  a 
tax  sale,  which  sale  has  been  declared  void  by  a  recent  decis- 
ion of  this  court:  Bamea  v.  Boardmany  149  Mass.  106.  The 
grantee  of  one  of  the  parcels  thus  conveyed  by  Benjamin  G. 
Boaraman,  Jr.,  one  Harrigan,  conveyed  the  same  to  the  re- 
spondent Lynch,  who  purchased  it  in  good  faith.  The  peti- 
tioners, in  their  petition  for  partition  in  the  case  at  bar,  are 
the  children  and  heirs  of  Charles  W.,  one  of  the  sons  of  Ben* 
jamin  G.  Boardman,  Sen.,  who  have  brought  separate  peti- 
tions for  the  partition  of  these  four  separate  parcels.  The 
respondents  in  this  petition  are  Lynch,  who  claims  under  one 
of  the  deeds  from  Benjamin  G.  Boardman,  Jr.,  and  the  heirs 
or  devisees  of  the  two  other  children  of  Benjamin  G.  Board* 
man,  Sen.  None  of  the  respondents  object  to  the  partition  of 
the  parcel  in  question  except  Lynch,  and  the  questions  pre- 
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sented  are,  whether  he  can  object  that  partition  of  all  the  four 
parcels  of  the  land  which  descended  to  the  children  of  Benja- 
min O.  Boardman,  Sen.,  as  tenants  in  common,  is  not  sought 
in  this  proceeding,  and  whether  this  petition  can  be  main- 
tained against  him  for  partition  of  this  single  parcel.  The 
deed  from  Benjamin  6.  Boardraan,  Jr.,  under  which  Lynch 
claims,  purported  to  convey  the  whole  of  the  parcel  described 
therein,  and  the  contention  of  the  petitioners  is,  in  substance, 
that  they  may,  without  recognizing  its  full  validity  as  an 
operative  conveyance,  recognize  it  to  the  limited  extent  of 
conveying  the  interest  of  Benjamin  G.  Boardman,  Jr.,  in  the 
parcel  therein  described,  and  that  Lynch  may  thus  be  treated 
as  their  co-tenant  in  this  parcel  only. 

That  a  deed  of  a  portion  of  the  common  land  by  metes  and 
bounds,  ^ven  where  it  is  composed  of  separate  parcels,  may^be 
treated  as  void  by  the  other  co-tenants,  is  well  settled.  Nor 
can  a  tenant  in  common  enforce  partition  of  a  part  of  the 
common  land  situate  in  the  same  county,  except  by  consent 
of  all  the  co-tenants:  Bartlet  v.  Harlow^  12  Mass.  348;  7  Am. 
Deo.  76;  Vamum  v.  Abbot,  12  Mass.  474;  7  Am.  Dec.  87;  Mil* 
lev  V.  Jfflfer,  18  Pick.  237;  Bloaaom  v.  Brightmnn,  21  Pick.  283, 
284;  Mark$  v.  Sewall,  120  Mass.  174,  177.  The  co-tenants 
must  either  treat  the  deed  of  the  separate  parcel  to  Lynch  as 
good,  or  must  avoid  it.  If  it  is  treated  by  them  as  good,  then 
Lynch  is  entitled  to  the  parcel  it  undertakes  to  convey.  If 
they  avoid  it,  they  have  no  further  concern  with  Lynch,  but 
must  proceed  against  Benjamin  6.  Boardman,  Jr.,  for  a  divis- 
ion of  the  whole  comvion  land.  They  cannot  treat  the  deed 
as  good  to  the  extent  of  conveying  the  interest  of  Benjamin  6. 
Boardman,  Jr.,  in  the  specified  parcel,  and  thus  make  Lynch 
their  co-tenant  in  the  distinct  portion  of  the  common  land. 
Benjamin  O.  Boardman,  Jr.,  had  no  more  right  to  convey  his 
interest  in  such  a  parcel  than  the  parcel  itself,  nor  did  he 
undertake  to  do  sa 

If,  as  the  result  of  a  partition  between  the  other  co-tenants 
and  Benjamin  O.  Boardman,  Jr.,  the  lot  of  land  conveyed  to 
Lynch  shall  be  assigned  to  Benjamin  G.  Boardman,  Jr.,  then 
the  conveyance  made  by  him  might  operate  by  way  of  estop- 
pel against  him:  Vamttm  v.  Abbot,  12  Mass.  474;  7  Am.  Dec. 
^7.  Whether  such  a  partition  will  be  made  is  indeed  uncer- 
tain, but  Lynch  is  entitled  to  the  chance  that  it  may  be  made, 
and  that  thus  he  may  be  invested  with  a  title. 

The  petitioners  have  brought  a  separate  petition  for  parti* 
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Hon  of  the  lot  nnconyeyed  by  Benjamin  O.  Boardman,  Jr^ 
and  eeparate  petitions  for  partition  of  each  of  three  several 
lots  conveyed  by  him.  It  may  be  that  the  four  lots  are  of 
equal  value;  if  so,  it  is  not  just  that  the  other  co-tenants 
should  be  allowed  to  prevent  Lynch  or  the  other  individual 
grantees  from  having  theintepest  of  Benjamin  6.  Boardman, 
Jr.,  in  the  unconveyed  parcel  considered  in  the  division;  nor 
should  it  in  this  way  be  ret'  ine'd  for  him.  Yet  such  would  be 
the  probable  effect  of  the  course  proposed.  It  may  be  that  the 
lots  are  of  very  unequal  value,  and  that  the  unconveyed  par- 
cel is  worth  much  more  than  the  parcels  conveyed,  perhaps 
three  or  four  times  as  much.  If  so,  a  partition  might  be  made 
which  would  assign  to  Benjamin  G.  Boardman,  Jr.,  the  three 
parcels  which  he  has  conveyed  separately.  It  is  not  an  an* 
swer  to  say  that  in  a  petition  for  partition  of  the  whole  estate 
held  by  the  tenants  in  common  the  respondent  Lynch  could 
not  be  heard.  The  conveyances  made  by  Benjamin  G.  Board- 
man,  Jr.,  were  made  erroneously,  by  reason  of  a  supposed  title 
distinct  from  that  of  the  tenants  in  common.  It  is  to  be  pre- 
sumed that  he  will  desire  to  see  justice  done  his  grantees  as 
far  as  possible  in  the  division,  and  certainly  that  he  will  not 
seek  to  hold  on  to  the  share  of  the  fourth  parcel  which  his  co- 
tenants  would  leave  him,  as  against  the  conveyances  made  by 
him.  While  partition  is  to  be  made  with  reference  to  the 
rights  of  co-tenants,  there  is  no  reason  why,  these  being  fully 
regarded,  it  should  not  be  made  so  as  to  protect  those  who 
may  be  protected  and  benefited  incidentally:  Freeman  on  Co- 
tenancy and  Partition,  sec.  205.  When  an  estate  in  common 
consists  of  several  parcels,  it  is  not  necessary  that  there  should 
be  assigned  to  each  co-tenant  a  share  in  each  parcel:  Eager  v. 
WiAwaU^  10  Pick.  152.  It  is  possible,  certainly,  that  in  the 
partition  so  made  Lynch  will  not  receive  as  much  as  the  peti- 
tioners propose  to  allot  to  him,  or  that  if  a  separate  parcel  is 
assigned  to  Benjamin  G.  Boardman,  Jr.,  in  the  partition,  it 
will  be  one  other  than  that  in  which  Lynch  is  interested.  This 
is  a  matter  which  he  must  consider.  He  has  a  legal  right 
that  the  tenants  in  common  shall  recognize  the  deed  as  valid 
which  purported  to  convey  to  him  by  metes  and  bounds  a 
parcel  of  the  common  estate,  or  that  they  should  treat  it  as 
invalid,  and  deal  only  with  his  grantor,  leaving  to  Lynch  such 
lemedies  as  he  may  have. 

In  Bigelow  v.  Littlefield,  52  Me.  24,  88  Am.  Dec.  484,  the 
precise  question  here  discussed  was  passed  upon,  and  it  was 
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fbere  held  that  where  partition  of  real  estate  is  to  be  enforced 
by  legal  process  the  partition  of  the  whole  traot  held  in  com- 
mon must  be  petitioned  for  at  the  same  time;  tl^at  one  tenant 
in  common  could  not  enforce  partition  of  a  part  only  of  the 
common  estate;  and  that  a  convey ance  by  a  tenant  in  common 
of  a  part4>nly  of  the  land  thus  held  would  not  authorize  a  co- 
tenant  to  enforce  partition  of  such  part  against  the  grantee, 
leaving  the  rest  of  the  estate  unpartitioued.  In  that  case  a 
husband  and  wife  were  co-tenants;  the  husband  conveyed  to 
one  Hilton  (who  afterwards  conveyed  a  portion  thereof  to  one 
Idttlefield)  a  certain  tract  of  the  common  estate  by  metes  and 
boundSi  for  a  full  consideration,  and  the  wife  then  petitioned 
for  a  partition  of  the  tract  thus  conveyed.  It  is  there'said 
that  if  the  petitioner  had  asked  to  have  the  whole  estate  par* 
iitioned,  the  title  of  the  respondents  could  have  been  protected 
by  setting  ofiF  to  the  husband  the  part  of  the  land  held  by 
fhem,  leaving  to  the  wife  the  remainder;  or  if  the  land  con- 
veyed to  the  respondents  was  more  than  the  husband's  por- 
tion, the  title  of  the  respondents  could  be  protected  to  the 
extent  of  the  husband's  interest  in  the  whole  tract  This  case 
does  not  differ  in  principle  from  that  at  bar;  indeed,  if  Lynch 
were  the  only  grantee,  it  would  be  precisely  paralleL  While 
in  the  case  at  bar,  taken  in  connection  with  the  other  cases, 
there  is  more  than  one  grantee  and  one  tract  of  land,  and 
while  there  may  be  less  chance  that  all  will  be  protected,  and 
some  may  and  some  may  not  be,  the  grantees  have  the  right 
that  the  whole  share  of  Benjamin  O.  Board  man,  Jr.,  in  the 
common  estate,  be  considered  in  any  partition,  and  that  they 
ehould  not  be  requiredto  limit  themselves  to  his  proportion  of 
the  three  tracts  which  he  assumed  to  convey  in  severalty. 
The  co-tenants  should  not  be  permitted  to  divide  the  common 
estate  into  {Mtrcels,  and  then  seek  partition  of  some  of  these 
parcels  only. 

It  is  a  minor  matter,  but  not  unworthy  of  notice,  that  the 
proceedings  initiated  by  the  co-tenants  require  four  distinct 
suits,  with  their  attendant  costs  and  expenses,  whereas  if  one 
had  been  brought  without  reference  to  the  deeds  to  Lynch 
and  others,  the  whole  matter  would  have  been  settled  by  a 
single  petition.  For  the  reasons  stated,  a  majority  ot  the  court 
are  of  opinion  that  the  entry  should  be,  petition  dismissed. 

Oo-TKIAVOr — OOHVXTANCSS    BT   OlfS   TSITAXT  TK  OOMMOR .  —  A  te/DMOkk 

III  tHMnmim  maj  ooav«y  his  oirn  interest  in  one  of  Mveral  tracts  or  parceU  of 
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laad  lield  in  oommoii  bf  mwtnX  pMMnst  Skipkitd  t.  Jwtdgimf  61  Ark.  S7i^ 
14  Am.  St  Rap.  00^  and  aote;  PeUrmm  T.  JImaIm^  7S  Tbz.  084.  Bat  on* 
toiuuit  in  oommon  OAnnol^  m  againafe  hia  oo-tanantB|  oooTay  pari  of  tha  com- 
noa  iifopartj  in  aararalty  bj  mataa  and  boiuid%  or  aran  an  nndividad  ahara 
of  aooh  parit  WUUom  r.  WUUam,  88  N.  H.  1S7|  76  Am.  Daa.  163^  and  nota 
171,  172;  BaBtm  r.  Salt,  47  N.  H.  847|  63  Am.  Daa  4S8L  &mA  a  oooTey- 
anoa  la  abaolatalj  void:  Dmem  r.  Sylmakr,  24  Ma.  482;  41  Am.  Daa.  40a 

Piximov  —  What  Fumibm  mat  bi  PARnnommi  —  A  lanani  in  oom- 
mon  aannol  anforoa  partition  ol  a  part  only  ol  tlia' oommon  aatatat  Bigtkw  t. 
IMcflaU;  68lla.S4;86Am.Daa.48l^aadBota480^486| 
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Slahdu— PuuDivo.  — Ths  Namis  07  PiBSoira  Wbd  hatb  Gsaskd  to  Kif> 
PLOT  PLADfTiTF  need  not^  it  has  been  held,  be  atatad  in  a  oomplaint  in 
an  action  to  recover  ipecial  damages  for  slander,  wbaraby  plaintiff  waa 
injored  in  hia  trade  or  profession.  The  mla  npon  thia  anbject  in  ICass^ 
chusetts  discussed,  but  not  decided. 

Slakdsb —  Words  not  Dkvamatobt  will  Suffobt  an  AcmoN  ion  Slan- 

I 

DSB,  if  they  are  falsely  and  deliberately  uttered  to  work  injury,  and  ao- 
ooniplish  their  intended  purpose. 

Slander.  —  Words  akb  Aotionablk  pur  Sn  whiob  oooTey  an  impotaticn 
upon  one  in  the  way  of  his  profession  or  occupation,  and  in  auch  caae 
there  need  be  no  averment  of  special  damages. 

Slandkr.  —  A  Priest  is  Liablb  to  an  Action  ior  Slander,  if,  referring 
to  a  physician  who  has  contracted  a  second  marriage  before  the  death  of 
his  divorced  wife,  he  informs  his  congregation,  in  effect^  that  the  fact  of 
such  m  irriage  is  to  ezcommnnicate  the  person  referred  to^  and  that  if 
any  of  them  sIiouM  be  sick,  and  in  want  of  the  priest's  assistance,  they 
need  not  send  for  him  if  such  physician  wa^  there,  because  he,  the  pries^ 
would  not  be  in  the  same  room  with  him.  These  words  were  a  Tirtnal 
instruction  that  the  person  referred  to  was  an  unsuitable  and  improper 
person  to  be  employed  as  a  physician,  and  a  direotion  not  to  employ  him, 
on  pain  of  losing  caste  in  the  church  and  the  ministrations  of  its  priest. 

Blandnb — EviDSNOM  IN  AGGRAVATION  ov  Damagbs. — Where  a  physician 
has  sued  a  priest  for  slander,  it  is  proper  to  prove,  in  sggravation  of 
damages,  that  after  the  action  was  brought  the  defendant  referred  to 
it  in  the  presence  of  his  congregation,  and  said,  "  Wa  atiall  sea  if  tiba 
church  shall  destroy  the  varmin  or  the  vermin  the  ehureh.* 

/.  HopHfiBy  for  the  defendant 

W.  8,  B.  Hopkins  and  A.  J.  Bartholomew^  for  the  plaintiff. 

C.  Allen,  J.  1.  The  defendant  contends  that  there  is  no 
sufficient  averment  of  special  danaages.  The  averment  in 
respect  to  the  plaintiff's  loss  of  practice  as  a  physician  iSi 
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thai  memben  of  the  ohuroh,  and  other  persons,  have  refused 
to  have  transactionir  with  him,  or  to  employ  him  in  his  pro* 
fession,  whereby  he  has  been  deprived  of  the  profits,  income, 
and  emolnments  thereof.  The  only  omission  of  any  needful 
averment  which  is  suggested  is,  that  the  names  of  the  persons 
who  have  ceased  or  refused  to  employ  the  plaintiff  should 
have  been  set  out^ 

Where  there  is  merely  an  accusation  of  immorality,  in 
words  which  might  be  spoken  of  any  one,  whether  having  any 
particular  occupation  or  not,  it  has  often  been  held  that  a 
charge  of  special  damages,  from  loss  of  custom  or  society 
must  include  the  names  of  those  who  have  cut  off  from  the 
plaintiff  in  consequence  of  the  imputation.  This  rule  has  not 
been  so  strictly  held  in  cases  where  the  accusation  has  been 
made  for  the  express  purpose  of  injuring  the  plaintiff  in  his 
trade  or  profession,  and  has  had  that  effect;  and  in  various 
capes,  and  for  differing  reasons,  the  rule  in  such  cases  has 
been  relaxed,  and  a  general  averment  of  loss  of  customers  has 
been  held  sufficient:  Evana  v.  Harries^  1  Hurl.  &  N.  251; 
Riding  v.  Smithy  1  Ex.  D.  91;  Clarke  v.  Morgan^  38  L.  T., 
N.  S.,  354;  Hopwood  v.  Thom^  8  Com.  B.  293,  308,  309,  per  V. 
Williams,  J.,  in terloc.;  Weiss  y.  TF&tttemor^,  28  Mich.  366;  Trenf 
Urn  Ins.  Co.  V.  Perrine,  23  N.  J.  L.  402,  415;  67  Am.  Dec.  400. 
See  also  Hargrave  v.  Le  Breton^  4  Burr.  2422;  Hartley  v.  Her- 
ring,  8  Term  Rep.  130. 

In  this  commonwealth  this  question  has  not  been  decided. 
In  Cook  V.  Cook^  100  Mass.  194,  the  charge  was  general,  and 
had  no  relation  to  any  particular  occupation  of  the  plaintiff, 
and  there  was  no  question  of  loss  of  custom  or  of  society,  fn 
Fitzgerald  v.  Robinson,  112  Mass.  371,  the  averments  were  full, 
and  no  question  argse. 

In  the  present  case  there  was  a  demurrer  to  the  declaration. 
The  practice  act  requires  that  in  case  of  a  demurrer  the  par- 
ticulars in  which  the  alleged  defect  consists  shall  be  specially 
pointed  out:  Pub.  Stats.,  c.  167,  sec.  12.  In  view  of  this  re- 
quirement, the  defendiint  specially,  and  at  length,  asnigned 
five  different  grounds  of  demurrer,  but  there  was  no  intima- 
tion of  an  objection  on  the  ground  that  the  names  of  the 
persons  who  would  not  employ  the  plaintiff  were  omitted.  If 
the  demurrer  had  contained  this  ground  of  objection,  the 
plaintiff  might  have  applied  for  leave  to  amend.  Moreover, 
the  practice  act  provides  that  no  averment  need  be  made 
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which  the  law  doee  not  reqoiie  to  be  provedi  tmd  that  tho 
Bubstantial  facts  may  be  stated  without  unneoeeeaiy  verbiage: 
Pub.  Stats.,  c.  167,  sec.  2;  and  the  coort  may  in  all  oases  order 
either  party  to  file  a  statement  of  such  particulars  aa  may  be 
necessary  to  give  the  other  party  and  the  court  reasonable 
knowledge  of  the  nature  and  grounds  of  the  action  or  defense: 
Pub.  Stats.,  0. 167,  sec.  61.  The  demurrer  having  been  over- 
ruled, no  motion  was  made  by  the  defendant  for  an  order  that 
the  plaintiff  be  required  to  specify  the  names  of  persons  re- 
ferred to  in  the  declaration.  So  far  as  the  matter  of  pleading, 
therefore,  is  concerned,  it  must  be  considered  that  the  defend* 
ant  was  content  to  go  to  trial  without  an  averment  of  the 
names  of  these  persons;  and  his  request,  at  the  close  of  the 
evidencOi  for  an  instruction  to  the  jury  that  there  was  no 
aafiicient  allegation  of  special  damage  to  make  the  words  ac- 
tionable, eame  too  late,  even  if  otherwise  it  eoold  be  consid- 
ered as  the  proper  way  to  raise  the  objection. 

It  must  now  be  taken,  therefore,  that  there  was  a  sufficient 
averment  of  special  damages. 

2.  If  there  was  a  sufficient  averment  of  special  damages, 
then  the  question  is,  whether  an  imputation  of  the  kind  made 
by  the  defendant  upon  the  plaintiff,  when  false,  and  when 
made  for  the  express  purpose  of  injuring  the  plaintiff  in  his 
profession,  and  when  such  injury  is  the  probable  and  natural 
result  of  the  speaking  of  the  words,  and  when  such  injury 
actually  follows,  just  as  was  intended  by  the  defendant,  will 
support  an  action  by  the  plaintiff  against  the  defendant. 

It  is  sometimes  said  that  it  will  not,  unless  the  words  are 
defamatory.  But  the  better  rule  is,  that  such  an  imputation, 
whether  defamatory  of  the  plaintiff  or  not,  will  support  an 
action  under  the  circumstances  above  mentioned.  There  are 
all  the  elements  of  a  wrongful  act  deliberately  done  for  the 
purpose  of  working  an  injury,  and  actually  working  one,  even 
though  the  words  have  no  meaning  which,  stricUy  speaking, 
eould  be  called  defamatory:  Biding  v.  Smithy  1  Ex.  D.  91; 
Lynch  v.  Knight,  9  H.  L.  Cas.  577, 600,  per  Lord  Wensleydale; 
Barley  v.  Walford,  9  Q.  B.  197;  Green  v.  Button,  2  Cromp.  M.  A 
R.  707;  Trenton  Ina.  Co.  v.  Perrine,  23  N.  J.  L.  402;  67  Am.  Dee. 
400.  See  also  Odgers  on  Libel  and  Slander,  89,  and  at  hot* 
torn  of  page  91,  where  the  question  is  fully  discussed.  It  may 
not  be  technically  an  action  for  slander,  if  the  words  are  not 
defamatory;  but  the  name  of  the  action  is  of  no  oonsequenoe. 
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In  KeUy  r.  PartingUm^  6  Barn.  &  Ad.  645,  648,  Littledale,  J., 
suggested  the  following  illustration:  "Suppose  a  man  had  a 
relation  of  a  penurious  disposition,  and  a  third  person,  know- 
ing that  it  would  injure  him  in  the  opinion  of  that  relation, 
tells  the  latter  a  generous  act  which  the  first  has  done,  by 
which  he  induces  the  relation  not  to  leave  him  money.  Would 
that  be  actionable?"  And  Sir  John  Campbell  answers:  '*If 
the  words  were  spoken  falsely,  with  intent  to  injure,  they 
would  be  actionable."  In  Odgers  on  Libel  and  Slander,  90| 
the  foUowing  illustration  is  given:  ''If  in  a  small  country 
town,  where  political  or  religious  feeling  runs  very  high,  I 
maliciously  disseminate  a  report,  false  to  my  knowledge,  that 
a  certain  tradesman  is  a  radical  or  a  dissenter,  knowing  that 
the  result  will  be  to  drive  away  his  customers,  and  intending 
and  desiring  that  result;  then,  if  such  result  follows,  surely  I 
am  liable  for  damages  in  an  action  on  the  case,  if  not  in  an 
action  of  slander."  In  such  a  case  there  is  an  intentional 
causing  of  temporal  loss  or  damage  to  another,  without  justi- 
fiable cause,  and  with  the  malicious  purpose  to  inflict  it, 
which  will  sustain  an  action  of  tort:  Walker  v.  Cronin,  107 
Mass.  555.  And  under  this  doctrine,  in  the  opinion  of  a  ma- 
jority of  the  court,  the  present  action  may  well  stand. 

8.  But  even  if  the  averment  of  special  damages  is  to  be  re- 
garded as  insufficient  for  want  of  naming  the  persons  who 
would  not  employ  the  plaintiff  as  a  physician,  the  question  re- 
xnains,  whether  the  words  are  actionable  per  se,  as  containing 
a  defamatory  imputation  upon  the  plaintiff;  or,  rather,  whether 
there  was  enough  in  them  to  warrant  the  judge  in  submitting 
them  to  the  jury. 

Words  are  held  to  be  actionable  per  %$  which  convey  an 
imputation  upon  one  in  the  way  of  his  profession  or  occupa- 
tion, and  in  such  case  there  need  be  no  averment  of  special 
damages.  The  old  phraseology  of  Comyn's  Digest,  which  has 
often  been  followed  or  repeated,  is,  that  "  words  not  actionable 
in  themselves  are  not  actionable  when  spoken  of  one  in  an 
office,  profession,  or  trade,  unless  they  touch  him  in  his  office  ": 
Com.  Dig.y  Action  on  the  Case  for  Defamation,  D,  27;  and 
many  cases  turn  upon  the  question  whether  words  spoken  of 
one  who  has  a  particular  profession  or  trade  touch  him  in  it; 
that  is,  whether  they  have  such  a  close  reference  to  such  pro- 
fession or  trade  that  it  can  be  said  that  they  are  defamatory 
by  means  of  an  imputation  upon  him  in  that  character,  as, 


478  MoRASsi  V.  Bbochu.  [Mass. 

e.  g.,  an  imputation  upon  him  as  a  clergyman,  a  physician,  or 
a  tradesman,  distinctly  from  and  independently  of  being  an 
imputation  upon  him  as  an  individual.  Some  of  the  cases 
have  gone  very  far  to  negative  such  a  construction.  Thus,  for 
example,  it  was  said  by  Bay  ley,  B.,  in  Lumby  y.  AUday^  1 
Cromp.  &  J.  301,  that  it  was  his  opinion  (for  the  time  being) 
that  the  words  must  go  to  the  length  '*of  showing  the  want  of 
Bonie  necessary  qualification,  or  some  misconduct  in  the  office." 
And  in  Ayre  v.  Craven^  2  Ad.  &  E.  2,  words  imputing  adultery 
to  a  physician  were  held  not  actionable  per  m,  and  without 
special  damage,  there  being  nothing  to  show  that  the  adultery 
was  committed  by  him  while  acting  as  a  physician,  or  in  con- 
nection with  his  medical  practice.  These  two  cases  are  per- 
haps the  most  striking  of  any  in  that  direction.  But  see  also 
Pemberton  v.  Colb,  10  Q.  B.  461,  and  OaUwey  v.  Marshall^  9 
Ex.  294,  for  instances  where  imputations  upon  clergymen  were 
held  not  to  reflect  upon  them  in  their  profession.  The  case  of 
Ayre  v.  Craven^  has  not  escaped  criticism  and  comment,  both 
from  the  bar  and  the  bench,  though  perhaps  it  has  never  been 
overruled.  In  Sopwood  v.  Thom^  8  Com.  B.  293,  Cockburn 
and  E.  James  said  in  argument:  *'  Ayre  v.  Craven  has  con- 
fessedly gone  to  the  very  verge  of  absurdity.''  In  QaUwey  v. 
Marshall  J  9  Ex.  294,  Willes  said,  in  argument,  '*  The  case  of 
Ayre  v.  Craven  is  an  extreme  case  ";  to  which  Alderson,  B., 
replied  from  the  bench:  "There  are  certain  professions  the 
proper  exercise  of  which  depends  on  morality;  and  except  for 
tlic  case  of  Ayre  v.  Craven,  I  should  have  thought  that  that  of  a 
physician  was  one  of  them  ":  Page  297.  It  may  well  be  suggested 
that  tlie  doctrine  of  that  and  kindred  cases  has  a  distinct  ten- 
dency to  lower  the  estimation  in  which  clergymen  and  physi- 
cians are  naturally  and  properly  held.  At  any  rate,  they  do 
not  correctly  represent  the  law  of  Massachusetts.  In  Chad- 
dock  V.  Briggsy  13  Mass.  248,  7  Am.  Dec.  137,  which  was  de- 
cided when  drunkenness  was  not  a  crime  in  Massachusetts, 
and  when  the  habits  in  respect  to  drinking  intoxicatiug 
liquors  were  freer  than  at  present,  it  was  held  that  to  charge 
a  clergyman  with  a  single  act  of  drunkenness  was  actionable 
per  Be,  The  decision  of  course  rested  on  the  ground  that  it  in- 
jured him  in  bis  profession;  the  court  saying,  *' A  pure  and 
even  unsuspected  moral  character  being  necessary  to  their  use- 
ful ness  in  the  community."  That  case  has  never  since  been 
questioned  in  this  state,  and  it  is  inoonsistent  with  the  general 
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doctrine  that  tbe  words  must  impute  either  ignorance  or  want 
of  skill,  or  some  misconduct  while  actually  performing  the  du« 
ties  or  functions  of  the  profession  or  office. 

In  the  present  case,  it  must  now  be  assumed  that  the  jury 
found,  under  the  instructions  which  were  given  to  them,  that 
the  defendant  falsely,  and  with  a  deliberate  purpose  and  intent 
of  injuring  the  plaintiff  in  his  profession,  and  for  the  purpose 
of  gratifying  his  ill-will  towards  the  plaintiff,  spoke  the  words 
in  question.  These  words  did  not  merely  instruct  the  congre- 
gation that  the  effect  of  a  second  marriage,  under  the  circum- 
stances which  existed,  was  to  excommunicate  the  plaintiff  from 
the  Catholic  Church;  but  they  proceeded  to  impute  against 
the  plaintiff  that  such  marriage  or  such  excommunication 
should  debar  him  from  being  employed  as  a  physician  in  the 
parish,  and  that  patients  who  employed  the  plaintiff  as  a  physi- 
cian could  not  in  their  sickness  have  the  ministrations  of  the 
defendant  as  their  priest  The  question  is,  Does  this  imputa- 
tion affect  him,  or,  in  the  words  of  Comyn,  touch  him  in  his 
capacity  as  a  physician?  It  seems  to  be  a  palpable  straining 
of  language  to  say  that  it  does  not  It  imports  not  only  that 
the  plaintiff  was  not  in  himself  a  suitable  person  for  a  Catholic 
community  to  employ  as  a  physician,  but  that  if  employed 
the  patients  must  lose  the  attendance  of  the  priest.  But  the 
jury  might  well  find  that  the  plaintiff  was  a  suitable  person 
to  be  employed  there  as  a  physician,  notwithstanding  bis  mar- 
riage and  its  ecclesiastical  consequences. 

The  defendant  assumed  to  stand  in  a  position  of  authority; 
by  virtue  of  this  position  he  was  able  to  exert  a  special  influ- 
ence upon  his  people;  he  assumed  to  assert  and  to  exercise  this 
influence;  and  his  words  amounted,  in  the  opinion  of  the  jury, 
to  a  plain  departure  from  the  proper  exercise  of  such  influence, 
and  virtually  to  an  instruction  that  the  plaintiff  was  an  unsuit- 
able and  improper  person  to  be  employed  as  a  physician,  and  a 
direction  not  to  employ  him,  on  pain  of  losing  caste  in  tbe 
church,  and  of  losing  the  benefit  of  the  defendant's  ministra- 
tions as  priest  if  they  should  be  sick.  The  words  were  also 
susceptible  of  the  meaning  that  the  plaintiff  was  an  unfit  man 
even  to  be  met  socially;  and  that  tbe  defendant  would  not  sit 
at  the  same  table  with  him.  Under  these  circumstances,  the 
court  cannot  lay  down  a  rule  that  the  words  did  not  touch 
the  plaintiff  in  his  profession.  According  to  the  verdict  of  tbe 
jurji  they  were  designed  to  touch  him,  and  did  touch  him 
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eflfectually,  in  his  profession.  The  language  of  Parke,  B.,  m 
SmUliee  r.  Denny^  1  Ex.  196,  202,  208,  supports  this  view. 

In  the  opinion  of  a  majority  of  the  court,  the  words  might 
therefore  properly  be  found  by  the  jury  to  have  been  spoken 
of  the  plaintiff  in  respect  to  his  profession  as  a  phjrsician,  and 
they  might  properly  be  found  to  be  defamatory  and  actionable 
without  an  averment  of  special  damages.  See,  as  supporting 
this  result,  Sanderson  v.  Caldwellf  45  N.  Y.  898,  406,  6  Am. 
Rep.  105,  where  the  court  formulates  a  rule  which  would  in- 
clude this  case. 

The  minor  questions  in  the  case  may  be  briefly  disposed  o£ 

If  an  averment  of  special  damages  was  necessary,  or  if  the 
words  set  forth  were  actionable  per  m,  in  either  case  the  evi- 
dence of  special  damage  was  properly  received. 

The  evidence  of  what  the  defendant  said  after  the  commence 
ment  of  the  action  was  competent  upon  the  question  of  malice: 
Beal$  V.  Thompsonj  149  Mass.  405. 

The  judge  properly  refused  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  by  reason  of  a  variance.  Taking 
the  testimony  of  the  various  witnesses,  there  was,  from  some 
one  or  other  of  them,  evidence  substantially  in  support  of  all 
the  words  set  forth  in  the  declaration. 

It  was  competent  for  the  jury  to  And  that  the  defendant 
spoke  the  words  maliciously  for  the  purpose  of  injuring  the 
plaintiff  as  a  physician. 

Exceptions  overruled. 

Slahdsb — Words  Slakdssovs  fmr  Sk.  —  A*  to  wliat  wordi  aMshaAa^ 
€mper$e^  mo  Hemv,  Sparks,  44  Kan.  46S,  tuUe,  pageSOO^  and  note. 

SuuvDiR-^DAMAoaa.— In  sotions  of  aUnder,  wbora  tht  wotds  sn  na* 
aotionabU  per  m,  the  plaintiff  mnat  allege  and  prove  apeoial  damageas  Ifm^ 
mem  V.  Stein,  75  Mioh.  402;  13  Am.  St.  Rsp.  447,  and  notti 
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pAi  MiMACHinnm,  888.] 

SiUMun^  — Rianr  «o  hati  Lanb  Boilt  wov  ka  im  Pmiiiiw  «r 
LiQiR  Avp  Ant  to  neighboring  land  may  bj  deed  be  made  an  tumtmimlt 
and  may  be  oreated  by  words  of  oorenaat  aa  well  aa  by  worda  of  gzmnl 

XaanfBHn.— Iir  O&dbe  to  Att%cb  ah  EAasMBKr  to  a  Dominant 
Sbtati;  h  ia  not  neoeeaary  thai  it  ehall  be  created  at  the  moment  when 
either  the  dominant  or  the  eenrient  eatate  is  created,  if  the  purport  of 
the  deed  is  to  create  an  easement  for  the  benefit  of  the  dominant  estate. 

XAnnaim  RsaTBnTrnio  thi  Usb  of  Lands.  —If  the  owners  of  lots  front- 
ing upon  a  square  of  land  in  a  city  mntnally  agree  that  certain  places^ 
avenues,  and  passage-ways,  as  laid  out  upon  a  plat,  shall  remain  open  aa 
an  appurtenant  to  aeveral  lota,  and  that  no  building  shall  be  erected  upon 
eartain  lota  within  ten  feet  of  the  front  line  thereof,  unless  a  majority 
of  the  owners  shall  so  electa  nor  ahall  any  building  extend  abore  a  sped* 
fled  height,  such  agreement  entitles  each  of  the  owners  to  an  easement^ 
and  if  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  takes  a  lol 
which  ia  subject  to  such  easement  in  favor  of  an  owner  of  another  lot^  il 
■mat  compensate  him  for  the  loss  of  hia  easemenl 

Petition  to  superior  court,  claiming  that  petitioDer,  on  April 
20, 1886,  was  the  owner  of  land  known  as  lot  61,  together  with 
a  dwelling  thereon,  which  lot  formerly  belonged  to  J.  P. 
Thorndjke,  and  was  shown  on  a  plan  of  lots,  dated  October 
6,  1835,  situate  on  Pemberton  Square,  formerly  known  as 
Phillips  Place,  in  Boston,  and  that  petitioner  was  also,  as  the 
owner  of  such  lot,  entitled  to  rights  and  easements  in  lots  89, 
40,  and  41  of  division  4,.  and  lots  56,  57, 58,  and  59  of  division 
6,  and  a  six-foot  passage-way  shown  on  the  same  plan; 
that  by  an  indenture  of  the  same  date  of  the  said  plan,  duly 
recorded,  and  by  another  indenture,  dated  November  7,  1837, 
also  recorded,  an  agreement  was  made  ^'  between  Patrick  T. 
Jackson,  his  heirs  and  assigns^  and  the  owners  of  the  balance 
<^  said  sixty-four  lots,  their  heirs  and  assigns,  by  which  it 
was  mutually  agreed,  in  the  strongest  and  most  unmistakable 
terms,  that  the  place,  avenues,  and  passage-ways  as  laid  out 
on  said  plan  shall  forever  remain  open  and  unencumbered  as 
appurtenant  to  the  several  lots,  to  be  used  for  all  purposes  re- 
quisite for  the  usual  full  enjoyment  of  such  dwelling  and  ware- 
houses and  their  appurtenances  as  shall  be  erected  thereon, 
conformably  to  the  provisions  therein  contained,  and  that  no 
building  shall  be  erected  upon  lots  comprised  in  the  fourth 
division  within  ten  feet  from  the  line  thereof  on  Phillips 
Place,  unless  a  majority  of  the  owners  shall  elect  to  hav« 
swelled  or  circular  fronts,  in  which  case  the  swelled  or  dren* 
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lar  portions  may  extend  to  any  distance  within  seven  feet  of 
said  line;  nor  shall  any  building  extend  westerly  beyond 
sixty-five  feet  from  said  line  at  a  greater  height  than  ten 
feet  above  the  level  of  the  six-foot  passage-way  in  the  rear 
of  and  against  the  said  lots  respectively;  and  the  fact  is, 
that  said  owners,  by  a  majority  or  otherwise,  did  not  elect  to 
have  swelled  or  circular  fronts;  and  the  indentures  aforesaid 
farther  provide  that  no  building  shall  be  erected  upon  the 
lots  comprised  in  division  numbered  7  extending  easterly 
beyond  the  distance  of  sixty-six  feet  from  Somerset  Street  at 
such  a  height  that  the  eaves  shall  be  above  the  floor  of  the 
first  or  principal  story,  excepting  upon  lot  numbered  65; 
provided,  however,  that  if,  at  any  time  thereafter,  the  owners  of 
the  said  lots,  or  a  majority  of  three  fourths  parts  of  them,  shall 
consent  to  the  waiver  or  discharge  of  any  or  either  of  the  con- 
ditions abovementioned,  then  the  same  shall  cease  and  deter- 
mine upon  the  execution  of  a  sealed  instrument  declaring  such 
assent,  and  the  recording  of  the  same  in  the  registry  of  deeds, 
and  the  several  lots  shall  thenceforth  be  held  by  their  respect- 
ive owners  free  and  released  from  all  the  conditions  so  in- 
tended to  be  released  and  discharged;  and  further,  that  a 
breach  of  any  of  the  conditions  above  specified  shall  not  work 
a  forfeiture  of  the  estate,  but  shall  give  to  the  said  Jackson, 
bis  heirs  or  assigns,  or  the  owner  of  any  lot  interested  in  such 
breach,  full  power  and  authority  to  enter  upon  the  lot,  with 
servants  and  instruments,  and  take  down  and  remove  any 
building  that  may  have  been  erected  in  violation  of  such  con* 
dition."  The  petition  also  alleged  that  no  release  of  the  above- 
mentioned  conditions  had  been  made  by  the  owners  of  lots; 
that  the  commissioners  for  the  erection  of  a  new  oourt-house 
in  Boston  had  taken  lots  39  to  41  inclusive,  and  lots  56  to  59 
inclusive,  and  the  six-foot  passage-way,  together  with  the  ease- 
ments and  privileges  of  the  petitioner;  that  the  street  com* 
missioners  had  never  allowed  or  paid  petitioner  any  damages 
occasioned  to  him  by  such  taking;  that  petitioner  was  ag- 
grieved ^Uhat  his  easements  and  privileges  of  light  and  air, 
and  especially  his  view  into  the  open  area  of  Pemberton 
Square,  and  also  an  easement  reserved  to  him  by  said  inden- 
ture, shall  have  been  taken  away  and  destroyed  and  noconipen- 
sation  allowed  him  therefor  ";  and  he  asked  for  a  jury  to  assess 
his  damages.  The  respo:idcnt  moved  to  dismiss  the  petition, 
on  the  ground  that  the  petition  did  not  show  any  taking  of 
any  eetate,  property,  or  land  of  the  petitioner  for  whioh  hm 
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was  entitled  to  compensation  from  the  city.  The  motion  was 
granted,  and  the  petitioner  appealed.  The  following  plan 
■hows  a  portion  of  the  plan  referred  to,  so  far  as  it  is  material 
to  the  present  controversy:  — 
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/.  R.  Clarky  for  the  petitioner. 
T.  M.  Babsonf  for  the  respondent. 

Holmes,  J.  The  ground  of  the  motion  to  dismiss  the  peti- 
tion is,  that  the  petition  does  not  show  any  taking  of  any 
estate  of  the  petitioner  for  which  the  city  of  Boston  is  liable, 
and  that  is  the  only  question  upon  which  we  pass.  It  may  be 
that  a  separate  petition  ought  to  have  been  filed  for  each 
estate  taken,  but  upon  that  we  express  no  opinion  at  this 
stage.  Neither  do  we  express  any  opinion  on  the  question 
of  parties,  or  upon  the  effect  of  a  previous  petition  having 
been  filed  in  respect  of  some  of  the  same  lots,  if  such  be  the 
fact 

It  appears  that  the  petitioner's  predecessor  in  title  and  the 
then  owners  of  the  land  taken  by  the  oity  for  the  new  oomt- 
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boasd  were  parties  loan  indenture  whereby  it  was  covenanted, 
among  other  things,  that  the  land  in  front  of  the  petitioner's 
lot  and  just  across  the  street  should  not  be  built  upon  beyond 
a  certain  line  on  what  is  now  Pemberton  Square,  and  should 
be  subject  to  some  other  similar  negative  restrictions.  This 
land  the  city  has  taken  free  of  these  restrictions.  If  the  plain- 
tiff lias  an  easement,  the  city  must  pay  for  it. 

The  right  to  have  land  not  built  upon,  for  the  benefit  of  the 
light,  air,  etc.,  of  neighboring  land,  maybe  made  an  easement, 
within  reasonable  limits,  by  deed:  Brooks  v.  Reynolds,  106 
Mass.  31.  And  such  an  easement  may  be  created  by  words 
of  covenant,  as  well  as  by  words  of  grant:  Hogan  v.  Barry^ 
143  Mass.  538.  In  order  to  attach  the  easement  to  the  dom- 
inant estate,  it  is  not  necessary  that  it  should  be  created  at  the 
moment  when  either  the  dominant  or  the  servient  estate  is 
conveyed,  if  the  purport  of  the  deed  is  to  create  an  easement 
for  the  benefit  of  the  dominant  estate:  Louisville  and  Nashville 
R.  R.  Co.  V.  Koelle,  104  111.  456;  Wetherell  v.  Brobst,  23  Iowa, 
586,  591;  Gale  on  Easements,  6th  ed.,  59.  Of  course  it  does 
not  matter  that  by  the  same  deed  numerous  parties  grant 
similar  or  reciprocal  easements  over,  or  in  favor  of,  many  par- 
cels of  land:  Tohey  v.  Moore j  130  Mass.  448;  Becds  v.  Com, 
138  Mass.  138,  140.  Neither  is  it  material  that  the  indenture 
provides  that  a  majority  of  three  fourths  of  the  owners  of  the 
lots  concerned  may  terminate  the  rights  which  it  creates. 

If,  then,  we  are  to  assume  that  at  the  time  of  the  indenture 
the  owner  of  the  petitioner's  lot  was  a  difierent  person  from 
the  owner  of  the  opposite  lot  taken  by  the  city,  we  have  a 
plain  case  of  a  grant  of  easements  to  have  certain  parts  of  the 
latter  not  built  upon,  or  not  built  upon  above  a  certain  height^ 
Such  would  seem  to  have  been  the  fact  from  the  plan,  re- 
ferred to  in  the  petition,  which  was  exhibited  to  us  at  the 
argument,  and  from  the  petition  itself,  which  states  that  the 
petitioner's  right  acquired  under  the  indenture  was  an  ease- 
ment 

It  follows  that  we  need  not  consider  the  argument  for  the 
city,  that  owners  of  purely  equitable  restrictions  are  not  enti- 
tled to  maintain  a  petition  of  this  nature. 

Motion  overruled.  

CtoTKfANTS  RasTRicnNO  THi  Usi  OT  Lahd.  —  Among  Iha  miineroat  at- 
tempts at  %  comprehensive  statement  of  the  legal  doctrine  on  this  subject,  w« 
may  qnots  that  of  Professor  Washburn:  "It  is  now  generaHy  held  that  when 
land  M  dirided  «^  bj  the  owDtf  into  nomerooe  lota,  mad  Mid*  Mid  ia  •very  dMd 
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a  oonditioa  or  rertrietioii  is  inserted,  whieli  is  shown,  sitber  bj  tti  B*tare»  or 
position  of  the  property,  or  words  of  the  deed,  or  other  evideaoe,  to  be  inserted 
for  the  benefit  of  the  other  loti^  there  is  created  a  perpetual  ssKvitiida  upon 
the  land  in  favor  of  the  other  lots  ":  Washborn  on  Easements,  4th  ed.,  UAi 
The  following  statement  of  the  rule  was  made  by  Mr.  Jnstioe  Soolc^  ia  a  ease 
in  Massachusetts:  "It often  happens  that  owners  of  land,  whioh  thay  da- 
siij^  to  pnt  into  the  market  in  lote  for  dwelling-honses,  insert  ia  tha  deeds  ol 
the  several  lote  a  uniform  set  of  restriotions  as  to  the  purposes  for  whioh  tha 
laud  may  be  used,  and  as  to  the  portions  of  it  which  may  be  ooreced  by 
buildings.  80  far  as  these  restriotions  are  reasonable  in  their  oharaoter,  they 
are  upheld  and  enforced  by  oonrte  of  equity  in  favor  of  the  original  owner, 
so  long  as  he  oontinues  to  own  any  part  of  the  tract  for  the  benefit  of  which 
the  restrictions  were  ereated,  as  well  as  in  favor  of  the  owner  of  any  one  of 
the  lote  into  which  the  tract  was  divided,  and  against  the  owner  of  any  of 
the  lote  who  attompte  to  set  the  restrictions  at  naught  **:  Sanborn  v.  Hice, 
129  Mass.  387,  396.  '*That  such  a  purpose  is  a  legitimate  one,  and  may  be 
carried  ont  oonsistetttly  with  the  roles  of  law,  by  reasonable  and  proper  cove- 
nants, eonditicos,  or  restrictions  cannot  be  doubted.  Every  owner  of  real 
property  has  the  right  so  to  deal  with  it  as  to  restrain  ite  nse  by  hia  grantees 
witiiin  such  limite  as  to  prevent  ite  appropriation  to  purposes  whioh  will  im- 
pair the  value  or  diminish  the  pleasure  of  the  enjoyment  of  the  land  which 
he  retains.  The  only  restriction  on  this  right  is,  that  it  ihall  bs  exerdsed 
reasonably,  with  doe  regard  to  public  policy,  and  without  creating  any 
unlawful  restraint  of  trade  "s  WkUnep  t.  Union  B*y  Co.,  11  Gray,  353;  71 
Am.  Dec  715.  Nor  can  there  be  any  doubt  that  in  whatever  form  a  re- 
straint IS  plaoed  on  real  eatete  by  the  terms  of  the  grants  whether  it  is  in  the 
technical  form  of  a  condition  or  covenant,  or  of  a  reservation  or  exception 
in  the  deed,  or  by  words  which  give  to  the  acceptance  of  the  deed  by  the 
grantee  the  force  and  effect  of  a  parol  agreement^  it  ii  binding,  as  betwesa 
the  grantor  and  the  immediate  grantee,  and  can  be  enforced  against  him  by 
suiteble  process,  both  at  law  and  equity:  WliUnqf  t.  Union  R*y  C0.9  11  Gray, 
859;  71  Am.  Dec  715. 

Tlie  fact  that  the  deed  contains  a  condition  of  forfeiture  of  the  estete  and 
reverter  of  title  for  a  violation  of  the  covenant  does  not  oust  the  remedy  of 
the  oovenaatee  in  equity.  On  the  contrary,  the  remedy  in  equity,  being 
less  severe  to  the  vendor,  is  more  reasonable,  and  hence  to  be  preferred: 
Watrom  v.  AUen.  57  Mich.  362s  58  Am.  Bep.  363.  That  the  fact  that  a 
penalty  or  forfeiture  ia  imposed  for  doing  a  prohibited  act  affords  no  objeo- 
tion  to  the  interposition  of  equity  to  enjoin  the  doing  of  the  act,  see  Coles  v. 
Sima,  Kay,  66;  BarreU  v.  BUtgraae^  5  Ves.  555;  Hanly  v.  Martin^  1  Cox,  26. 
On  analogovs  grounds,  specific  performance  will  be  decreed,  notwithstending 
the  oontract  liquidates  the  damages:  Fox  v.  Scard^  33  Beav.  327;  Howard  v. 
Woodwardt  10  Jur.,  N.  8.,  1123.  Equity  will  not  enforce  the  condition  of 
forfeitore^  because  equity  does  not  decree  forfeitures;  that  condition  ia  aa- 
forceaUe  only  in  the  legal  forum:  Wairow  ▼.  Alien^  61  Mich.  362;  58  Am. 
Rapw  308b  That  equity  will  not  enforce  forfeitures,  see  Crane  v.  Dwytr^  9 
Mich.  350;  80  Am.  Dec  87;  WJuU  v.  Port  Huron  etc  H.  B.  Co,,  13  Mich. 
856;  Wing  t.  Railep,  14  Mich.  83;  Hordmrg  v.  Baker,  1  Pet  232;  Living- 
Hone  v.  Tompkint,  4  Johns.  Ch.  415;  8  Am.  Dec  598;  Smith  v.  JeweU,  40 
N.  U.  530;    Warner  v.  Bennett,  31  Conn.  468. 

If  the  covenant  of  reservation  is  one  which  the  parties  have  the  right  to 
make,  the  original  covenantee  will  be  eu titled  to  the  aid  of  a  court  of 
equity  to  rcACrain  its  viuUtiou  aa  luug  as  be  lives  aad  remaiaa  tht*  owner  of 


486  L4DD  V.  Cm  or  BoffroK.  [Maai. 

Uie  piufwij,  althoiogh  it  may  ba  a  oorenant  pei-aonal  to  him  and  not  rmining 
with  tlie  laadt  Parker  y.  Nigktmgaie,  6  Allen,  341;  83  Am.  Dec  632;  WUt- 
neif  T.  Umhm  Etff  OtK,  11  Gray.  369;  71  Am.  Dea  716;  Badger  ▼.  Boards 
man,  16  Qny,  669;  Peck  t.  Conway,  119  Maw.  540. 

There  ti,  of  oonrae,  no  doubt  that  m  between  the  covenantor  and  the  coto- 
nantee  the  latter  may  maintain  an  aotion  for  damages  for  a  breach  of  the 
oorenant;  and  it  ie  equally  clear  that  he  may  hare  an  injunction  to  restrain 
its  breach  without  showing  actaal  damage:  German  r,  CItapman,  7  Ch.  Dir. 
271;  JUdkardt  r.  BetriU,  7  Ch«  Div.  226;  HaU  ▼.  IVeaster,  7  Mo.  App.  66,  62. 
And  where  there  has  been  a  sale  of  a  large  tract  of  land  laid  off  into  lots  upon 
the  condition  of  certain  restrictions  in  the  use  of  every  one  of  the  lots,  which 
restrictions  are  inserted  in  erery  one  of  the  deeds,  one  of  the  vendees,  it  has 
been  held,  is  equally  entitled  to  an  injunction  against  another  of  the  vendees 
to  restrain  him  from  violating  the  restrictions,  irrespective  of  the  question  of 
actual  damages:  Hall  v.  WeseUr,  7  Mo.  App.  66,  62. 

Where  land  is  sold  subject  to  such  a  restrictive  covenant,  and  the  lan- 
guage of  the  deed  and  the  situation  of  the  land  with  referenoe  to  other 
land  of  the  grantor  retained  are  such  as  to  make  it  dear  that  the  restriction 
in  the  deed  upon  the  ose  of  the  land  sold  was  intended  for  the  benefit  of  the 
land  retained,  this  \m  held  to  create  a  negative  easement^  or,  as  the  courts 
sometimes  say,  an  equity  in  the  land  sold  for  the  benefit  of  the  land  retained, 
each  as  binds  all  the  successors  in  title  of  the  land  subject  to  the  easement^ 
provided  they  have  notice  thereof,  express  or  oonstrnctive:  Tulk  v.  Moahaff, 
2  Phill.  Ch.  774;  Whatmanr.  Qibeon,  9  Sim.  196,207;  Mann  v.  Stephene,  16 
Sim.  377;  Coles  y.  Sims,  Kay,  66,  69;  Child  v.  DougUu,  Kay,  660,  671; 
/effnee  v.  Jefffiee,  117  Masa  185;  Sanhom  v.  Bice,  129  Mass.  396;  Parker  v. 
Nightingale,  6  Allen,  341;  83  Am.  Deo  632;  Peck  v.  Conway,  119  Mass.  646. 649; 
Whiineyv.  Union  B^y  Co.,  11  Gray,  369,  364;  71  Am.  Dea  716;  Benalev,  OowU^ 
$haw,  9  Oh.  Div.  J  26,  129;  affirmed,  11  Ch.  Div.  866;  Clark  r.  Mar^n,  49 
Pa.  St.  289;  WeeUrn  r.  McDermoU,  L.  R.  1  £q.,  499,  504;  affirmed,  L.  B.  2 
Ch.  72;  HUle  v.  MiUer,  3  Paige,  264;  24  Am.  Dec.  218;  Barrow  v.  Bichard,  8 
Paige,  354;  Brouwer  v.  Jones,  23  Barb.  153;  Linzee  v.  Mixer,  101  Mass.  612; 
Gilbert  v.  Peteler,  38  N.  Y.  165;  97  Am.  Dea  785;  AUaniie  Dock  Co,  v.  Leap- 
ftt.  64  N.  T.  36;  Watrous  v.  AUen,  67  Mich.  362;  68  Am.  Rep.  368.  This 
doctrine  is  yariously  expressed  in  judicial  opiniona  Such  a  restriction  has 
been  held  to  be  in  the  nature  of  a  servitude,  the  benefit  of  which  would  be- 
come attached  to  the  other  estates  retained  or  oontemporaneously  or  subse- 
quently conveyed  by  the  grantor  as  a  legal  right  or  easement,  and  would 
pass  with  them  as  appurtenant:  Juries  v.  Juries,  117  Mass.  185.  To  the 
same  eff^ect  are  Peck  v.  Conway,  119  Masa  546,  549;  WhUnfy  v.  Union  B*y 
CSft.,  11  Gray,  359,  364;  71  Am.  Dea  715.  The  doctrine  has  been  expressed 
with  great  clearness  by  Bigelow,  J.,  in  the  case  last  cited,  which  may  per- 
haps be  regarded  as  the  leading  American  case  on  the  question.  The  doc- 
trine was  thns  expressed  by  Vice-chancellor  Hall,  after  reviewing  the 
previous  decisions  in  the  English  courts  of  ohanoery  on  the  subject:  "  Any 
one  who  has  acquired  land,  being  one  of  several  lots  laid  out  for  sale  or 
building  plats,  where  the  court  is  satisfied  it  was  the  intention  that  each 
one  of  the  several  purchasers  shoald  be  bound  by,  and  should  as  against 
the  others  have  the  benefit  of,  the  covenants  entered  into  by  each  of  the 
purchasers,  is  entitled  to  the  benefit  of  the  covenant;  and  this  right, 
that  io,  the  benefit  of  the  covenant,  inures  to  the  assign  of  the  first  pur- 
chaser, —  in  other  words,  runs  with  the  land  of  such  purchaser.  •  •  •  .  Tliis 
righty"  continued  he,   "exists  not  only  where  the  several  parties  execute 
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a  mataal  oorenant,  bul  whcrorer  the  mntiial  contnet  can  h%  fnAdentlj 
•stabliflhed.  A  parcbaser  may  also  be  entitled  to  the  benefit  of  a  re- 
strictive oovenant  entered  into  with  his  rendor,  upon  their  heirs,  where 
his  vendor  has  contracted  with  him  that  he  shall  be  the  assign  of  it;  thai 
is,  of  the  benefit  of  the  covenant.  And  such  a  oovenant  need  not  be  ex* 
pressed,  bat  may  be  collected  from  the  transaction  of  sale  and  purchase.  In 
oonsidering  this,  the  expressed  or  otherwise  apparent  purpose  or  object  of 
the  oovenant,  in  reference  to  its  being  intended  to  be  annexed  to  other  prop- 
erty, or  to  its  being  only  obtained  to  enable  the  oovenantee  more  advanta- 
geously to  deal  with  his  property,  is  important  to  be  attended  to.  Whether 
the  purchaser  is  the  purchaser  of  all  the  land  retained  by  his  vendor  when 
the  oovenant  was  entered  into  is  also  important.  If  he  is  not,  it  may  be  im« 
portent  to  take  into  oonsideration  whether  his  vendor  has  sold  off  part  of  the 
land  so  retained,  and  if  he  has  done  so^  whether  or  not  he  has  so  sold  subject 
to  a  similar  oovenant;  whether  the  purchaser  claiming  the  benefit  of  the  cove- 
r-ant  has  entered  into  a  similar  oovenant  may  not  be  so  important ":  RenaU 
T.  CowlUhaWf  9  Ch.  Div.  126,  129.  Tliis  decision  was  affirmed  on  appeal,  and 
one  of  the  lords  justices  (Baggallay)  went  so  far  as  to  adopt  entirely  the 
buigoAge  of  Vioe«Ofaancellor  Hall,  above  quoted. 

It  is  not  to  be  supposed  from  the  foregoing  that  it  is  at  all  necessary,  in 
onler  to  have  such  a  covenant  enforced  for  the  benefit  of  adjoining  or  adja- 
cent land,  that  it  should  be,  in  a  technical  sense,  a  covenant  running  with 
the  land  conveyed  by  the  deed  which  contains  the  covenant.  "The  precise 
form  or  nature  of  the  covenant  or  agreement  is  quite  immateriaL  It  is  not 
esaeiitial  that  it  should  run  with  the  land*  A  personal  covenant  or  agree- 
ment will  be  held  valid  and  binding  in  equity  on  a  purchaser  taking  the 
estate  with  notice.  It  is  not  binding  on  him  merely  because  be  stands  as  an 
assignee  of  the  party  who  made  the  agreement^  but  because  he  has  taken 
the  estate  with  notice  of  a  valid  agreement  concerning  it^  which  he  cannot 
equitably  refuse  to  perform**:  WhUney  v.  Unhn  B^y  Co.,  11  Gray,  359,  364; 
71  Am.  Dec  715,  718;  opinion  by  Bigelow,  J.  In  the  leading  Buglish  case 
in  which  the  principle  upon  which  courts  of  equity  grant  relief  was  formu- 
lated and  applied  by  Lord-Chancellor  Cottenham,  that  eminent  judge  saidj 
*'  That  this  coart  has  jurisdiction  to  enforce  a  contract  between  the  owner  of 
Uud  and  his  neighbor  purchasing  a  part  of  it,  that  the  latter  shall  either  use 
or  abstain  from  using  the  land  in  a  particular  way,  is  what  I  never  knew  dis- 
pated.  Besides  that,  the  covenant  being  one  which  does  not  run  with  the 
land,  this  court  cAunot  enforce  it.  But  the  case  is,  not  whether  the  covenant 
runs  with  the  land,  bat  whether  a  party  shall  be  permitted  to  use  the  land 
in  a  manner  inconsistent  with  the  contract  entered  into  by  the  vendor,  and 
with  notice  of  which  he  purchased.  Of  course  the  price  will  be  affected  by 
the  oovenant"  And  again  he  said:  "That  the  question  does  not  depend 
upon  whether  the  covenant  rnns  with  the  land  ii  evident  from  this,  that  if 
there  was  a  mere  agreement,  and  no  covenant,  this  court  would  enforce  it 
against  a  party  purchasing  with  notice  of  it;  for  if  an  equity  is  attached  to 
the  property  by  the  owner,  no  one  purchasing  with  notice  of  that  equity  can 
stand  in  a  different  situation  from  the  party  from  whom  he  purchased  '*:  Tulk 
Moachay,  1  Phill.  Ch.  774,  777;  quoted  in  Ktates  v.  Lycn,  L.  R.  4  Ch.  222,  and 
recognized  in  Child  y,  Drnglas,  Kay,  500.  Quoting  this  language,  it  has  been 
added  by  Lord  Jastice  Selwyn:  "The  questions  which  have  arisen  with  re- 
spect to  the  devolution  of  the  benefit  of  covenants  of  this  kind  have  been 
decided  upon  similar  principles,  and  equally  without  reference  to  any  tech- 
uieal  objections  depending  upon  the  covenants  running  or  not  ruuning  with 
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the  land ":  KtaUi  ▼.  £yofi,  L.  K.  4  Gh.  223.  So  in  » later  case.  It  Is  said  by 
Vice-Ghaneellor  Hall:  *'  Ik  is  now  woll  settled  that  the  burden  of  a  corenaot 
entered  into  by  a  grantee,  in  fee,  for  himBelf«  hie  heirs  and  aasignsy  although 
not  running  with  the  land,  at  law,  so  aa  to  give  a  legal  remedy  against  the 
owner  thereof  for  the  time  being,  is  binding  upon  the  owner  of  it  fur  the  time 
being,  in  equity,  he  having  notice  thereof":  Rencds  ▼.  Cowliahaw,  9  Oh.  Div. 
125,  129.  It  may  be  suggested,  though  not  with  absolute  oonfidence,  that 
the  only  distinction  under  this  head  is  this:  if  the  covenant  is  one  which  tech 
nically  runs  with  the  land,  it  may  bind  the  successors  in  title  of  the  original 
covenantor,  irresjiective  of  the  question  of  notice;  for  they  would  be  held  to 
take  the  land  subject  to  any  burdens  attachiug  to  it  under  the  strict  rule<  of 
law,  whether  they  had  notice  of  such  burdens  or  not;  whereas  if  the  covenant 
does  not  run  with  the  land,  they  must  have  notice  of  it^  actual  or  construo* 
tive;  otherwise  they  occupy  in  respect  of  it  the  attitade  of  bona  fide  purchasers 
without  notice,  and  it  eannot  be  enforced  against  them  in  a  oourt  of  equity. 

Where  the  covenants  are  mutual,  there  is  no  difficulty  whatever  in  dealing 
with  this  question.  Thus  where  the  owner  of  a  particular  piece  of  land,  on 
which  a  row  of  houses  was  intended  to  be  built^  executed  a  deed  reciting 
that  it  had  been  laid  out,  and  was  intended  to  be  dealt  with  in  a  particular 
manner,  and  declared  that  it  should  bo  a  general  and  indispensable  condition 
of  the  sale  of  all  or  any  part  of  that  land  that  the  several  proprietors,  for  tlie 
time  being,  should  observe  and  abide  by  the  several  restrictions  and  stipula- 
tions  therein  contained,  and  that  he  himself  would  at  all  times  observe  the 
like  restrictions  and  stipulations,  and  these  restrictions  and  stipulations  were 
also  enforced  by  mutual  covenants,  —  although  the  question  afterwards  arose 
between  subsequent  purchasers  of  different  portions  of  this  piece  of  laud,  — 
it  was  held  the  owner  was  bound  by,  and  that  the  other  was  entitled  to  en- 
force, the  covenants:  WhaCTnan  ▼.  Oihson,  9  Sim.  196;  decision  by  Vice-Chan- 
eellor  Shad  well.  But  while,  in  the  absence  of  special  circumstances  rendering 
the  enforcement  of  such  a  covenant  inequitable,  which  will  be  spoken  of  iiere- 
after,  the  fact  that  the  grantor  entered  into  similar  covenants  on  his  part  in 
respect  of  the  land  retained  places  the  right  of  a  successor  in  title  of  such 
land  to  equitable  relief  in  the  form  of  an  enforcement  of  the  covenint  or  of 
an  injunction  to  restrain  its  violation,  entirely  beyond  question,  yet  it  is  not 
to  be  inferred  from  this  that  it  is  at  all  necessary,  in  order  to  such  equitable 
relief,  that  there  should  be  a  mutuality  of  covenants.  l?his  is  made  very 
elear  by  the  opinion  of  Sir  W.  Page-Wood  (afterwards  Lord  Hatherley}.  He 
ruled  that  the  objection  to  a  motion  for  a  restraining  order  that  there  were 
no  reciprocal  covenants  was  "no  real  objection."  "  It  only  amounts  to  this, " 
said  he,  "  that  the  defendant,  Douglas,  has  covenanted  with  the  vendor  not  to 
perform  certain  acts,  and  has  not  thought  fit  to  make  the  vendor  entm*  into 
a  covenant  with  him  to  take  similar  covenants  from  the  future  purchasers  of 
the  remaining  land.  The  reciprocal  advantage  he  reobtained  by  Douglas  is 
really  the  conreyaaoe  of  the  land;  and  it  cannot  bo  said  that  for  the  want 
of  a  reciprocal  benefit  which  he  did  not  stipulate  for  he  cannot  be  compelled 
to  perform  that  which  he  has  expressly  covenanted  to  da"  Further  on,  he 
said:  "I  have  felt  some  difBonlty  throughout  in  seeing  how  reciprocity  could 
have  anything  to  do  with  the  question.  Where  a  part  of  the  remaining  prop- 
erty of  the  vendor  has  been  sold  to  another  person,  who  must  be  said  to  have 
bought  the  benefit  of  the  former  purchaser's  oovenant,  and  more  especially 
when  the  subsequent  purchaser  has  entered  into  a  similar  oovenant  on  his 
own  part,  he  must  be  said  to  have  done  this  in  consideration  of  those  bene- 
fits, and  even  whether  he  actually  knew  or  was  ignorant  that  this  covenant 
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WM  in  faet  Intertod  in  the  other  purchaser's  deeds,  because  he  mast  be  taken 
to  hare  bought  all  the  rights  connected  with  this  portion  of  tfao  Und  "i  Child 
▼.  Dougku,  Kay,  660,  661M>7U, 

Where  an  owner  ol  property  divides  it  and  selU  a  portion  of  i^  and  inserts 
In  the  deed  of  conveyance  a  restriction  as  to  the  use  of  the  portion  sold^  it  is 
very  easy  to  insert  in  the  deed  a  statement  that  this  restriction  is  intended  for 
the  benefit  of  the  land  retained;  for,  as  we  shall  see  hereafter,  this  will  not  be 
presumed  in  all  cases,  and  cases  are  found  in  the  books  where  the  absence  of 
such  a  statement  has  been  regarded  as  an  important  ingredient  in  a  collection 
of  circumstances  influencing  the  court  in  its  determination  to  refuse  equi- 
table reliet  See,  for  instance,  Benal$  v.  Cowliihaw,  9  Ch.  Div.  125;  affirmed, 
11  Ch.  Div.  866.  But  it  is  not  to  be  inferred  that  it  is  at  all  necessary  to 
equitable  relief  that  this  purpose  should  bo  expressed  in  the  deed.  If  from 
the  situation  of  the  land  retained  with  reference  to  that  conveyed,  or  from 
other  attending  circumstances,  it  becomes  clear  that  it  was  the  intention  of 
the  parties  to  grant  a  negative  easement  in  the  land  sold  for  the  benefit  of 
the  land  retamed,  it  does  not  make  any  difference  whatever  that  this  pur- 
pose is  not  expressed  in  the  deed;  and  indeed  in  moat  ol  the  cases  where 
equitable  relief  has  been  granted  the  purpose  was  not  so  expressed:  Matmw, 
StepJiens,  16  Sim.  879;  Patdung  v.  Dubbhu,  Kay,  1;  2  Week.  Bep.  2;  MeLeam 
V.  McCa^,  21  Week.  Rep.  798;  Peck  v.  Conway,  119  Mass.  646;  Oreen  v. 
OrtigkUm^  7  R.  I.  1;  Barrow  v.  Rkhard,  8  Paige,  351;  35  Am.  Dec  713;  8U 
AndrewU  Citurch  Appeal,  67  Pa.  8t^  612;  Cktrh  v.  Mariin^  49  Pa.  St  989. 
The  reaaon  is,  that  there  could  be  no  object  in  so  stipulating  except  for  the 
benefit  of  the  land  affected  beneficially  by  the  stipulatioa.  As  was  said  by 
Sir  Montague  Smith,  in  giving  the  judgment  of  the  privy  council:  "There 
eoold  be  no  object  in  stipulating  that  it  [the  land]  should  be  left  open  for  the 
benefit  of  both  parties,  unless  it  meant  for  the  benefit  of  both  parties  as  own* 
era  of  the  lands  which  adjoin  the  plat.  Therefore  the  implication  is  natural 
and  irresistible,  that  when  the  parties  apeak  of  leaving  this  piece  open  for 
the  common  benefit  of  both,  they  mean  for  the  common  benefit  of  both  as 
holders  of  the  adjoining  binds  ":  McLean  v.  McCoy,  21  Week.  Bep.  798. 

According  to  a  holding  of  the  court  of  appeals  of  New  York,  it  is  not  even 
necessary  that  the  restrictive  agreement  should  be  put  in  any  deed  of  con- 
veyance, or  that  it  should  be  shown  by  any  writing.  In  that  case,  the  owner 
of  lots  on  both  sides  of  a  city  street  made  a  plan  exhibiting  a  street  as  wid- 
ened eight  feet  on  each  side,  and  represented  to  several  vendees  of  different 
lota  that  all  the  buildings  to  be  erected  on  the  lots  which  he  had  sold  and 
should  sell  should  stand  back  eight  feet  from  the  line  of  the  street.  The 
vendees  erected  buildings  in  conformity  with  this  plan,  none  of  them  being 
restricted  by  their  conveyances  or  bound  by  any  covenant  in  respect  to  the 
extent  or  the  mode  of  their  occupation.  It  was  held  that  a  snbeequent  pur- 
chaser of  one  of  these  lots,  with  constructive  notioe  of  the  facta,  was  not  en- 
titled, as  against  another  purchaser,  to  build  upon  the  eight  feet  adjoining 
the  street  After  conceding  that  the  condnsion  of  the  court  could  not  be 
supported  upon  the  principle  that  the  eight-foot  atrip  had  been  dedicated  to 
public  use,  Sutherland,  J.,  in  giving  the  opinion  of  tho  oonrt  Modt  "  From 
the  facts  found  by  the  judge  at  special  term,  it  appears  that  when  the  plain- 
tiff Maxwell  and  others  bought  lots  in  St.  Mark's  Plaoe  of  Davis  they 
wore  shown  the  map  or  plan  of  St  Mark's  Plaoe,  showing  that  the  houses  oo 
both  sides  ol  the  place  were  to  be  set  back  sight  feet  from  ths  street  wd 
that  they  bcmght  on  the  assurance  of  Davis  that  that  plan  should  be  ob«erv«-<l 
in  building  on  the  place;  that  the  strips  of  eight  feet  in  width  on  botlt  si* ins 
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of  the  street  should  not  1)e  bnilt  npon,  bat  kept  open.  It  It  to  be  presnmed 
that  they  woald  not  hare  bonght  and  paid  their  money  except  upon  this  as» 
Burance.  It  is  to  be  presnmed  that,  relying  m>on  this  assnranoe,  they  paid  a 
larger  price  for  the  lots  tiian  otherwise  they  would  have  paid.  Selling  and 
eouv eying  the  lota  under  such  ciroumstances  and  with  such  assurances,  they 
therefore  bound  Davis,  in  equity  and  good  conscience,  to  use  and  dispose  of 
all  the  remaining  lots  so  that  the  assurances  upon  which  Maxwell  and  others 
had  bought  their  lota  would  be  kept  or  fulfilled.  This  equity  attached  to  the 
remaining  lots,  so  that  any  one  subsequently  purchasing  from  Daris  any  one 
or  more  of  the  remaining  lots,  with  notice  of  the  equity  as  between  Davis  and 
Maxwell  and  others,  the  prior  purchasers,  would  not  stand  in  a  different 
situation  from  Davis,  but  would  be  bound  by  that  equity  **:  TaUmadge  v.  BoMt 
Hirer  Bank,  26  N.  Y.  106,  107.  The  meaning  of  this,  of  course,  is,  that  such 
an  equity  or  negative  easement  in  land  for  the  benefit  of  adjacent  land 
uiay  be  created  by  a  parol  agreement  or  understaudiog  between  tho  original 
owner  and  purchasers  of  different  parts  of  the  laud,  and  that  notice  of  this 
agreement,  actual  or  constructive,  will  bind  a  subsequent  purchaser  of  one 
of  the  tracts  in  like  manner  as  it  would  have  bound  the  original  owner,  from 
whom  he  purchased.  This  case  stretches  the  doctrine  of  preooding  oasoa 
further  than  any  case  in  the  books  known  to  the  writer. 

It  has  been  held  to  be  sufficient  that  the  defendant  buys  with  notice 
that  it  is  claimed  that  there  are  restrictions  which  will  prevent  the  do- 
feudant  from  acquiring  a  right,  as  purchaser  of  the  lots,  to  build  out- 
side of  a  prescribed  building  line.  It  has  been  also  said  that  the  uniformi^ 
of  the  position  of  all  the  houses  which  have  previously  been  built,  namely, 
the  fact  that  they  all  front  upon  one  line,  iB  probably  sufficient  alone  to 
put  a  subsequent  purchaser  on  inquiry  as  to  the  existence  of  an  agree- 
ment for  a  building  Ibie:  Tallmadge  v.  Bast  River  Bank,  26  K.  T.  105,  11 L 
It  is  the  settled  law  that  in  order  to  sustain  a  prooeeding  in  equity  to  re* 
strain  the  violation  of  such  a  restriction  it  must  be  shown  that  the  defendant 
took  the  land  with  notice,  either  express  or  oonstmctive,  that  the  restriction 
existed,  and  that  it  was  intended  for  the  benefit  of  the  plaintiff's  estate..  In 
declaring  this  principle,  it  has  been-  added:  "It  is  vital  to  the  rights  of  the 
parties,  because,  as  the  case  stands,  the  plaintiff  is  not  entitled  to  avail  him- 
self of  the  equitable  principle  that  the  defendant  has  taken  his  estate  with 
notice  of  a  stipulation  for  the  benefit  of  the  estate  now  owned  by  the  plain- 
tiff which  in  equity,  by  accepting  the  grant,  the  defendant  would  be  bound 
to  observe":  Badger  y,  Boardman,  16  Gray,  659,  561;  citing  Wfiitneyr,  Union 
iCy  Co.,  11  Gray,  359;  71  Am.  Dec.  716.  In  conformity  with  this  view,  the 
general  rule  has  been  stated  to  be,  that  if  parties  purchase  land  with  notice 
of  a  covenant  concerning  it,  but  which  does  not  run  with  the  laud,  equity 
will  not  permit  them  to  do  anything  contrary  to  the  true  meaning  of  that 
covenant:  Tulh  ▼.  Moxhay,  2  Phill.  Ch.  774;  Patching  v.  Duhbiwi,  Kay,  1. 
But  on  this  subject  it  has  been  ruled  that  the  owner  of  the  land  charged 
with  such  servitude  is  bound  by  the  covenants  in  the  deed  of  his  remote 
grantor  by  which  it  was  created,  although  it  is  not  mentioned  at  all  in  the 
deed  under  which  he  immediately  takes,  that  is,  in  the  deed  to  him,  and 
although  he  has  no  knowledge  of  it  in  fact;  for  as  he  derives  his  title  under 
a  deed  which  contains  the  covenant,  he  is  bound  to  take  notioe  of  its  provisional 
Peek  V.  Conwaf,  119  Mass.  546;  citing  to  this  point,  Whitney  v.  ITnion  R'yOo.^ 
]  1  Gray,  S(59;  71  Am.  Dec.  715.  Upon  the  question,  What  will  amount  to  evi- 
dence of  notioe  in  a  particular  case  7  it  has  been  ruled  that  where  land  had  been 
laid  out  for  building  a  row  of  houses  on  a  general  plan,  according  to  which  no 
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building  was  ^o  he  erocfeil  witliin  six  feet  from  the  projected  road  In  front  off 
the  row,  a  pnrcha:«er  of  one  of  the  plate,  being  aware  of  the  general  scheme, 
and  baying  a»nbject  to  the  terms  of  the  printed  form  of  contract  relating  to  the 
whole  ««taie,  wliich  restrained  liini  from  building  within  six  feet  from  the 
road,  and  knowing  that  another  plat  ha;l  been  previously  sold  and  built  upon 
according  to  the  general  scheme,  must  have  been  considered  to  have  known 
that  the  previous  purchaser  had  lK>ught  subject  to  a  similar  restriction: 
Child  V.  DouglttMf  Kay,  566.  It  is  believed  that  in  reepeot  of  this  question  of 
notice  there  is  a  distinction  between  notice  of  the  fact  of  the  covenant  and 
notice  of  the  effect  of  it.  The  distinction  is  believed  to  be  that  stated  above, 
that  the  owner  of  land  will  be  conclusively  presumed  to  have  notice  of  any 
covenant  in  a  deed  which  constitute)  his  chain  of  title,  and  that  in  so  far  as 
that  covenant  necessarily  burdens  his  land  he  takes  subject  to  it^  whether 
he  has  actual  notice  of  it  or  nol  This  seems  to  be  an  unavoidable  oonolu- 
sion  from  the  truism  that  a  grantee  takes  only  what  his  grantor  conveys. 
On  the  other  hand,  although  there  may  be  a  restrictive  covenant  in  his  chain 
of  title,  it  does  not  follow  that  he  will  have  notice  from  the  words  of  the 
eovenant  themselves  that  the  effect  of  the  covenant  is  to  impose  a  servitude 
upon  his  land  for  the  benefit  of  adjoining  or  adjacent  land  belonging  to  some 
one  else;  the  language  of  the  deed  may  he  equally  consistent  with  a  purpose 
on  the  part  of  the  covenantee  to  impose  the  restriction  for  his  own  personal 
benefit  to  effect  some  present  or  collateral  purpose  of  his  own.  It  is  upon 
this  distinction  that  nearly  all  the  cases  separate. 

It  must  be  constantly  kept  in  mind  that  in  every  case  of  this  kind  the  par- 
amount and  controlling  question  to  be  determined  by  the  chancellor  upon 
an  interpretation  of  the  deed  containing  the  covenant,  in  connection  with 
the  surrounding  dreumstances  and  other  applicatory  evidence,  is,  whether 
the  covenant  was  really  intended  for  the  benefit  of  the  land  retained,  or 
whether  it  was  intended  to  subserve  some  purpose  personal  to  the  covenantee^ 
so  that  after  parting  with  the  land  retained  he  might  be  still  at  liberty  to 
release  the  covenant  at  his  pleasure.  As  a  general  rule,  such  a  covenant  will 
be  regarded  as  having  been  intended  for  the  benefit  of  other  land  retained  by 
the  oovenantee,  since,  as  a  general  rule,  it  could  have  no  other  purpose.  This 
will  be  obvious  if  we  consider  the  case  of  an  owner  of  two  adjoining  city 
lots  selling  one  of  them  and  inipcieing  upon  it  a  restriction  as  to  the  manner 
in  which  it  shall  be  used;  prohibiting  its  use  for  a  livery-stable,  a  dram-shop^ 
or  the  like;  or  prescribing  a  building  line  within  a  given  distance  trom  the 
line  of  the  street  on  which  it  fronts.  In  such  a  case  it  is  difficult  to  under^ 
stand  that  the  covenant  could  have  had  any  other  purpose  than  to  benefit  the 
land  retained  by  prohibiting  uses  of  the  land  sold,  which,  though  not  unlaw- 
ful, would  work  more  or  less  annoyance  to  an  occupier  of  the  land  retained, 
and  further  diminish  its  value.  If  after  imposing  such  a  restriction  upon 
the  use  of  the  land  sold  for  the  benefit  of  the  land  retained  the  owner  sub- 
sequently sells  the  land  retained* to  another  grantee,  it  is  undeniably  logical 
and  obviously  just  that  the  negative  easement  or  equity  which  he  has  created 
in  the  land  first  sold  for  the  benefit  of  the  land  afterwards  sold  passes  to  tlie 
second  grantee  and  to  his  successors  indefinitely.  At  least,  equity  will  so  re- 
gard it;  for  this  is  the  sense  and  substance  of  the  engagement  In  giving 
the  opinion  of  the  supreme  conrt  of  Pennsylvania  so  holding,  Lowrie,  0.  J., 
said:  "In  a  proceeding  in  the  common-law  form,  it  would  be  necessary  ta 
inquire  into  the  form  in  which  the  right  is  reserved,  in  order  to  decide 
whether  it  should  be  sued  for  as  a  condition  or  a  covenant,  or  as  a  simple 
oon.raot.     But  in  the  equity  form  of  proceeding  we  inquire  only  into  its  sub- 
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stantial  eUmenta,  —  What  does  it  assure,  and  to  whom?  Here  the  duty  of 
the  defendant  ia  so  plain  that  one  may  read  it  running;  itia  clearly  inacribed 
on  e^ery  link  of  the  chain  of  hia  title  to  the  lot.  He  took  his  title  expreaaly 
oo  the  terma  already  briefly  mentioned.  He  waa  not  to  erect  on  the  hack 
|Murt  of  hia  lot  any  building  higher  than  ten  feet»  afterwarda  changed  to 
eleren.  To  whom,  then,  doea  he  owe  the  duty?  No  one  doabta  that  it  ia  to 
the  grantor,  who  reaerred  or  imposed  the  duty,  and  to  hia  beira  and  aaaigna. 
But  did  the  granfcor  reeenre  thia  dnty  to  himself^  hia  helm  and  aaaigna,  aa  a 
mere  peraonal  duty,  aad  thua  retain  in  himaelf  or  them  the  Tain  right  of 
aayingx  'That  lot  ia  not  mine,  bat  the  owner  ia  subject  to  my  pleaanre  in 
the  mode  of  bailding  on  it  'I  Common  senae  forbida  this,  and  the  law  would 
not  allow  itaelf  to  be  troubled  with  auch  vain  engagementa.  •  •  .  •  Common 
aeuee  cannot  donbt  ita  purpoae,  and  thna  it  beoomee  plain  that  the  dnty  cre- 
ated by  the  condition  and  restriction  ia  a  duty  to  the  owner  of  the  adjoining 
lot»  whoever  he  might  be.  Very  plainly,  also^  it  is  a  duty  that  admita  the 
right  of  the  owner  of  tiio  adjoining  lot  to  hare  the  priTilege  or  appurtenance 
of  light  and  air  orer  the  defendant'a  lot,-  and  that  admita  thia  to  be  ao  far 
subject  or  aervient  to  that,  that  the  buildinga  on  thia  mnat^  for  the  benefit  of 
that^  be  ao  limited  in  height  according  to  the  condition  of  tiie  deeda.  So 
anch  stipulations  are  alwaya  regarded  when  the  form  of  remedy  ia  aeleeted 
and  allowed,  which  can  admit  of  treating  the  caae  according  to  the  Tery  aub- 
aUnce  of  the  contract":  Clark  ▼.  Martin,  49  Pa.  St.  289,  297. 

But  iu  many  cases  the  courts  have  fonnd  that  anch  oorenanta  were  not  in- 
tended by  the  eoTenantee  for  the  benefit  of  any  land  retained  by  him.  In 
one  case.  Sir  C.  J.  Selwyn,  L.  J.,  answering  an  argument  that  anch  waa  ne- 
ces8arily  the  offset  of  anch  a  covenant,  said:  "  It  ia  obviona  that  each  a  defini- 
tion does  not  meet  all  ca8e%  for  caaea  may  be  put^  in  which  a  vendor  might 
lawfully  and  reasonably  Insiat  upon  such  oovenants,  even  when  the  covenants 
comprised  the  whole  of  the  property  to  which  he  waa  entitied  at  the  date  of 
ttie  covenant, — aa  in  the  caae  of  the  purchase  and  sale  of  a  atrip  o£  land  adjoin- 
ing a  large  park  by  a  person  who  had  at  the  time  no  intereat  in  the  park,  bnt 
who  hoped  to  inherit  or  pnrcbaae  it.  Assuming  the  vendor  of  the  strip  of  land 
to  purchase  or  inherit  the  park,  and  to  sue  the  purchaser  for  breach  of  the 
covenant,  the  purchaser  of  the  strip  of  land  would,  in  a  court  of  equity,  be 
unable  to  justify  a  vidation  of  the  covenant  by  reason  of  the  injury  auatained 
by  the  vendor  having  arisen  only  in  consequence  of  his  subsequent  aoquiaitioo 
of  the  park":  KmUu  t.  Lyon,  K  E.  4  Ch.  218,  227.  The  doctrine^  then,  ia. 
that  an  owner  or  lessee  of  land  cannot  have  relief  in  equity  in  the  form  of  an 
enforcement  of  auch  a  covenant,  or  have  an  injunction  against  its  violation, 
nnlesa  the  court  can  infer  from  the  language  of  the  deed  in  which  the  oovenant 
is  contaiued,  when  eonstmed  in  reference  to  the  aorronnding  cirenmatanoea, 
an  intention,  on  the  part  of  the  partiea  to  the  deed,  to  insert  the  covenant 
therein  for  the  benefit  of  the  particular  property  acquired  by  the  plain- 
tiff. Affirming  this  principle,  it  haa  been  aaid:  "Generally,  when  such  a 
right  or  privilege  is  reserved,  the  purpose  intended  to  be  accomplished  by  it 
is  stated  in  the  conveyance,  or  can  be  gathered  from  a  plan  referred  to  therein, 
or  from  the  aituatioa  of  the  property  with  reference  to  other  land  of  the 
grantor.  All  partiea  then  take  with  notice  of  the  right  reeerved  and  the 
burden  or  easement  imposed":  Badger  v.  Boardanum^  16  Gray,  669,  660;  opin- 
ion by  Bigelow,  C.  J.  In  another  caae  the  doctrine  waa  thua  stated  by  Um 
same  learned  judges  "It  ia  doubtless  tme  that  auch  may  be  the  effect  of  a 
oondition  in  a  dasa  of  cases  where  it  ia  apparent  that  the  oonditioa  waa 
annexed  to  a  grant  for  the  purpoee  of  improving  or  rendering  more  beneficial 
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and  advantageous  tlie  occupation  of  the  estate  granted,  when  it  should  become 
divided  into  separate  parcels;  and  be  owned  by  different  indivMaals,  or  when 
the  manifest  object  of  a  restrietion  on  the  nse  of  an  estate  was  to  benefit  an« 
other  tract  adjoining  to  or  in  the  vicinity  of  the  laud  on  which  the  reatrictioa 
is  imposed.  Bnt  in  the  absence  of  any  fact  or  circumstance  to  show  such 
fitiriK)se  or  object,  a  condition  annexed  to  a  grant  can  have  no  effect  or  opera* 
tioti  either  at  law  or  in  equity  beyond  that  which  attaches  to  it  by  the  rules 
of  the  common  law.  The  benefit  of  the  condition  would  in  snch  oases  inure 
cHily  to  the  grantor  and  his  heirs  or  devisees,  and  the  burden  of  it  woulvl  rest 
on  the  estate  to  which  it  was  annexed,  and  on  those  who  held  it  or  any  part 
of  it  sabjeet  to  the  condition.  Indeed,  no  restrietion  on  the  use  of  land,  and 
no  condition  annexed  to  its  possession  and  enjoyment,  can  be  for  the  benefit 
of  the  grantee  or  those  holding  his  estate  in  the  granted  prenuses,  unless  it 
be  as  a  oonsideration  of  some  restriction  on  other  land,  which  may  operate  as  an 
advantage  or  eonvenience  in  the  nse  and  ocoopation  of  the  granted  premises. 
Inasmnch  as  a  grantee  can  restrict  the  nse  of  land  of  which  he  is  the  owner 
according  to  his  own  will  and  pleasure,  it  is  dear  that  he  can  derive  no  bene- 
fit from  a  festrietion  or  condition,  as  snob,  imposed  on  its  use  or  enjoyment 
by  any  prior  grantor"!  Jewell  v.  Lm,  14  Allen,  145,  14U;  92  Am.  Dec  744. 

Where  the  oovenaat  is  by  the  vendor  himself,  the  rule  is,  that  the  restrie- 
tion is  taken  most  strongly  against  him,  modified  by  the  necessity  of  giving 
effeet  to  every  portioii  of  the  instmment^  so  far  as  it  can  reasonably  be  dooeb 
A  good  illustration  of  this  k  found  in  a  case  where  the  vendor  ol  a  number 
of  bailding  lota  in  a  terrace  inserted  in  each  deed  a  oovenant,  on  kk  pari 
unexplained  by  any  reeital  in  thedeed,  that  no  building  should  be  erected  on 
any  part  of  the  land  ol  the  vendor  lying  on  the  east  side  of  the  terraoe,  and 
opposUe  to  the  plat  nf  kmd  there^  amoeged.  It  was  held  by  Sir  W.  Page- Wood, 
V.  C  (afterwards  Lord  Hatherley),  that  the  words  above  Italicized  were  not 
merely  descriptive  of  the  poaition  of  the  land,  but  that  they  restricted  the  gen- 
eral meaning  of  the  former  words;  and  that  the  covenant  applied  only  to  that 
part  of  the  land  which  lay  immediately  opposite  the  lot  of  the  oovenantee  in  the 
particular  deed.  In  the  course  of  his  opinion,  he  said:  *' There  is  no  recital 
in  this  deed  of  an  intention  of  any  kind,  and  therefore  the  question  is  nar- 
rowed to  the  very  words  of  the  oovenant  itself.  I  had  at  first  an  inclina- 
tlcii  of  opinion  that  if  the  words  were  doubtful,  and  it  eould  be  construed  in 
ia.YOT  of  the  defendants,  the  general  rule  would  be  this:  that  it  being 
equivalent  to  a  grant  on  the  part  of  the  vendor,  the  construction  must  be 
taken  most  strongly  against  the  grantor.  But,  on  the  other  hand,  there  ii 
another  rule  of  oonstmotlon  well  established,  namely,  that  it  is  right  to  give 
sffBOt  to  every  word,  if  it  can  reasonably  and  properly  be  done.  I  do  not 
feel,  therefore,  at  liberty  to  say  that  it  is  doubtful  if  in  putting  one  construc- 
tion upon  this  oovenant  I  give  complete  effect  to  all  the  words,  whereas  I  should 
be  leaving  a  portion  of  the  words  without  effect  in  giving  to  the  covenant  a 
ooDtrary  oonstructiOQ.  If  I  take  the  construction  of  the  plaintiff,  I  strike  the 
words  *and  oppoeite  to  the  plat  of  land'  out  of  the  covenant;  that  is,  the  cove- 
nant would  be  just  as  intelligible  in  the  sense  of  the  plaintiff  without  those 
words  as  with  them,  or  indeed  much  clearer.  It  would  be  effective  if  it  were 
only  '  any  part  of  the  land  lying  on  the  east  side  of  the  said  terrace.'  Those 
words  alone  would  have  given  the  plaintiff  the  right  for  which  he  now  contends. 
Am  I  at  liberty  to  say  that  the  other  words  are  •nperfluous,  and  wholly  inef  • 
fectiTe,  and  are  merely  thrown  in  as  additional  description!  I  do  not  think 
that  would  be  a  sound  constmotion.  The  phraseology  woold  be  ill-selectect 
What  I  should  have  expected  would  have  been  '  lying  on  the  east  side  of  the 
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terrace,'  or  ' opposite  to  tbe  terraoe.'  I  do  not  eee  why  tlio  deinition  '  oppo- 
site '  shoald  be  confined  to  opposite  to  the  particular  piece  of  land  thereby  con- 
veyed, if  tbe  parties  were  stipulating  to  have  the  whols  of  the  land  unbuilt 
upon  opposite  the  terraue.  If  that  were  the  intention,  it  would  have  been 
clearly  expressed  on  both  sides,  and  there  would  not  have  been  a  distinct 
reference  to  tbe  particular  plat  of  land  conveyed.  The  construction,  there- 
fore, which  makes  every  word  operative  would  be,  that  there  should  be  no 
building  on  the  piece  of  land  lying  io  the  east  of  the  terraoe  and  also  oppo- 
site to  the  plat  conveyed;  and  then  the  word  'opposite '  becomes  more  definite, 
and  the  land  must  possess  both  the  qualities  of  being  on  the  east  side  and 
also  opposite.  The  scheme  was,  that  this  gentleman,  being  minded  to  n-.ake 
a  terrace,  and  to  give  every  person  some  land  opposite  to  his  honse^  free  from 
buildings,  makes  a  particular  covenant  with  each  person  in  the  terrace  that 
the  piece  of  laud  opposite  bis  house  should  not  be  boilt  upon;  and  if  the  ter- 
raoe had  been  completed,  each  party  would  have  had  his  house,  and  a  piece  of 
land  opposite  unbuilt  upon;  and  in  a  certain  sense,  though  very  inadequately, 
there  would  have  been  a  security  that  the  whole  land  should  not  be  built  upon. 
But  in  that  ease  every  one  would  have  bad  to  rely  upon  his  neighbor,  as 
either  of  them  might  have  released  his  oovenant^  and  it  might  have  been  re- 
duced to  this,  that  one  might  be  left  with  only  a  strip  of  land  opposite  un- 
built upon  to  enable  him  to  look  from  his  own  windows  to  the  distant 
country,  and  to  obtain  light  and  air.  That  would  be  a  very  improbable 
agreement;  still,  it  is  not  a  benefit  to  be  altogether  despised,  or  so  utterly  im- 
probable a  contract  as  to  authorise  me  to  give  a  more  extended  operation  to 
the  oovenantb  I  am  therefore  compelled  to  come  to  the  oonolusion,  look- 
ing to  the  abeence  of  the  recital  of  an  intention  that  the  whole  of  the  land 
should  not  1)e  built  upon,  and  to  the  covenant  alone,  and  the  effect  which  I 
am  bound  to  give  to  every  word  if  it  can  have  a  distinct  legal  bearing  and 
is  not  mere  tautology, —  I  am  relnctantly  compelled  to  decide  that  tbe 
meaning  is  such  as  I  have  described,  and  that  the  plaintiff  is  not  entitled  to 
relief  '*:  Paiehing  v.  IhUibini,  Kay,  1,  14. 

Where  the  covenant  is,  not  to  build  within  a  certain  distance  from  the 
street  on  which  the  land  is  bounded,  the  erection  ot  a  bay-window,  which 
has  the  effect  of  carrying  the  front  line  of  the  building  forward  beyond  the 
building  line  so  agreed  upon,  and  to  that  extent  obstmeting  the  lateral  view 
of  other  owners,  is  a  violation  of  the  covenant,  and  will  be  enjoined  in  equity; 
and  this,  although  the  structure  does  not  rest  upon  the  ground,  but  is  ez- 
tendei  out  from  the  house  at  a  distance  of  four  feet  above  the  ground,  and 
from  that  point  to  the  top  of  the  building.  In  so  holding,  the  court*  speak- 
ing through  Mr.  Justice  Soule,  said:  "  We  cannot  regard  this  addition  as  an 
er^inary  projection  or  variation  in  detail  in  the  arrangement  and  omamen- 
tatiou  of  the  front  of  the  house,  which  the  parties  to  the  deed  from  the  oity 
niay  have  contemplated  as  being  proper  under  the  provisions  of  the  deed. 
The  ikddition  is,  In  substance  and  effect,  a  removal  of  tbe  front  line  of  the 
house  three  feet  and  three  inches  nearer  to  the  street  than  the  deed  permits. 
Tbe  effect  on  th«  adjoining  estates  is  substantially  the  same  as  if  the  addition 
were  supported  by  a  wall  rising  from  the  ground  perpendicularly  to  its  front 
line  instead  of  being  supported,  as  it  now  is  **i  Sanborn  v.  Sice,  129  Mass.  387* 
S97. 

The  deed  of  a  lot  of  ground  bounded  on  a  street  oontained  a  oondltioa 
that  "  no  dwelling-house  or  other  building  shall  be  erected  <m  the  rear  of 
sud  lot. "  The  deed  also  recited  that  the  building  then  on  the  land  conformed 
W  the  ooftdition.     ia  r!«w  o^  this  r^ita^  it  r^as  held  that  the  deed  prssssitsd 
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DO  ambignity,  bat  that  all  that  part  of  the  lot  described  in  the  deed  which 
lay  behind  the  hoa«e  was  to  be  regarded  as  "  the  rear  of  said  lot,"  within  tlie 
meaning  of  the  condition  under  consideration.  Jt  was  accordingly  held  tbat 
the  erection  of  an  L  in  the  rear  of  the  house,  which  originally  stood  on  the 
lot,  about  seTenteen  feet  wide,  and  of  a  height  equal  to  the  height  of  the 
honse,  was  a  Tiolatton  of  the  condition,  snch  as  warranted  relief  by  injunc- 
tion: Sanborn  t.  JTJoe,  129  Mass.  387,  397. 

From  this  it  follows  that  where  the  covenant  is  intended  for  the  benefit  oc 
land  retained  by  the  covenantee,  and  he  has  afterwards  parted  with  such 
land  to  another  vendee^  he  cannot  thereafter  release  the  covenant,  because 
he  cannot  do  anything  in  derogation  of  the  rights  of  his  subsequent  vendee. 
The  covenant  having  passed  with  the  land  to  the  vendee,  and  inured  to  his 
benefit  as  an  easement  annexed  to  his  land,  and  as  there  is  a  reasonable  pre* 
sumption  that  the  existence  of  the  easement  was  taken  into  consideration  ia 
fixing  the  purchase  price  of  the  land,  the  original  vendor  cannot  release  it^ 
or  otherwise  deprive  his  vendee  of  the  benefit  of  it^  any  more  than  be  could 
arbitrarily  reclaim  the  whole  property  from  his  vendee.     The  right  is  in  the 
natnvs  of  property;  it  has  been  purchased  and  paid  for;  it  is  vested;  it  is 
therefore  under  the  protection  of  the  law,  and  cannot  be  divested  by  the  mere 
aet  of  the  irendor.    The  rule  is,  that  where  the  vendor  sells  a  portion  of  his 
land,  and  retains  a  portion,  and  makes  a  covenant  of  this  kind  with  his  ven- 
dee, and  requires  the  same  covenant  from  his  vendee,  these  covenants  create 
reciprocal  rights  and  obligations,  which  are  handed  down  from  successor  to 
successor,  indefinitely,  so  that  a  purchaser  who  receirte  a  substantial  injury 
from  a  breach  of  such  a  covenant  is  entitled  to  the  aid  of  a  court  of  equity 
for  redress  by  injunction:   Wettem  v.  McDermoi^  L.  R.  1  Eq.  499,  604.    And 
even  where  the  second  purchaser  did  not  actually  know  that  the  previous 
purchaser  had  bought  subject  to  a  similar  restriction,  still,  where  he  had  pur- 
chased all  the  rights  of  his  vendors  relating  to  a  partieular  plat  of  land,  it 
became  impossible  for  the  vendors,  from  the  time  of  his  purchase^  to  release 
the  former  purchaser  from  his  covenant  not  to  build  within  six  feet  of  the 
road,  or  to  alter  in  any  respect  their  rights  against  him:  Child  v.  Doughs, 
Kay,  675.     But  it  is  obvious  that  the  covenantee  can  at  any  time  release  the 
oovenant,  so  far  as  his  own  personal  rights  are  concerned;  and  where  the 
oovenants  are  not  reciprocal,  according  to  the  observation  of  Lord  Eldon,  if 
the  landlord  releases  some  of  the  tenants  from  their  covenants,  this,  as  against 
the  landlord  himself  has  the  effect  of  releasing  all.     He  said:  "  The  land- 
lord, in  such  a  case,  is  stipulating  not  only  for  his  own  benefit,  but  for  the 
benefit  of  all  the  tenants  in  that  neighborhood.     If,  therefore,  the  landlord, 
in  some  particular  instance,  lets  loose  some  of  his  tenants,  he  cannot  come 
into  equity  to  restrain  others  from  infringing  the  covenant,  to  whom  he  has 
M»i  given  such  a  license.     He  may  have  a  good  case  for  damages  at  law;  but 
if  he  thinks  it  right  to  take  away  the  benefit  of  his  general  plan  from  some 
of  his  tenants,  he  cannot  with  any  justice  come  into  equity  for  an  injunctiob 
against  those  tenants.     It  is  not  a  qnestiou  of  mere  acquiescence;  but  in  erery 
instance  in  which  the  grantor  suffers  grantees  to  deviate  from  a  geuvral  plhift 
intended  for  the  benefit  of  all,  he  deprives  otiiers  of  the  right  which  he  l.ad 
given  them  to  have  the  general  plan  enforced  for  the  benefit  of  all.     lo  sv**! 
cases  I  have  always  understood  this  court  will  leave  the  parties  to  their  remedy 
at  law":  Boper  v.  WUliama,  Turn,  k  R.  18,  22. 

It  is  obvious  that  the  original  covenantee  may  by  his  oondnct  estop  himself 
from  enforcing  the  covenant,  although  he  may  never  have  formally  released 
itk    Such  a  case  arises  where  the  covenantee  himself  has  allowed  the  core- 
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BAot  to  be  Tlolated  by  the  owners  of  various  lots  tn  the  scheme  of  improve- 
ment, nntil  the  oharacter  of  the  property  has  become  so  changed  that  to  enforce 
against  some  of  the  lot-owners  an  obligation  which  has  been  released  as  to 
many  of  the  others  would  be  oppressive.     This  was  the  ground  on  which 
the  two  cases  jnst  cited  were  decided.     In  the  former  of  them,  the  Bake  of 
Bedford,   being  the  owner  of  all  the  property  in   the  neighborhood  of  the 
British  Museum,  for  the  protection  of  a  large  part  of  that  property  known  as 
Southampton  Hoase,  took  a  oovenant  from  the  [persons  to  whom  he  sold  or 
let  other  parts  of  the  properly,  restricting  them  from  building  npon  them 
otherwise  than  in  a  particular  way.     But  he  himself  afterwards  built  npon  a 
large  part  of  the  property  which  was  originally  intended  not  to  be  built  upon* 
and  having  so  built,  he  came  to  the  eonrt  of  chancery,  ai«king  it  to  restrain 
persons  who  wanted  to  build  contrary  to  their  oovenant  upon  an  adjoining 
part  of  the  property.     Lord  Eldon  held  that  this  would  not  be  done.     Be- 
cause the  complainant  had  so  altered  the  property  since  he  compelled  these 
persons  to  enter  into  the  oovenants,  and  had  so  completely  changed  the  face 
of  it  by  building  houses  which  were  against  the  covenant,  and  which  the 
persons  to  whom  he  had  granted  building  leases  might  have  restrained  him 
from  building,  it  was  held  that  it  would  be  now  inequitable  to  give  him 
the  benefit  of  the  oovenant  which  he  himself  had  treated  as  absolutely  void: 
Dvke  qf  Bedford  v.  Trtutee»  of  British  Museum,  2  Mylne  t  E.  652.     Another 
ease,  deoided  by  a  single  judge,  Mr.  Justice  Pearson,  presents  an  application 
of  the  same  principle.     A  building  estate  was  laid  out  in  lots,  which  were 
sold  by  the  owners  of  the  estate  to  different  purchasers,  eaoh  of  whom  cove- 
nanted with  the  vendors,  and  with  the  owners  of  the  other  lots  entitled  to 
the  benefit  of  the  covenant,  not  to  build  a  shop  on  the  land,  or  to  use  his 
house  as  a  shop,  or  to  carry  on  any  trade  therein.     The  purchaser  of  one  of 
the  lots,  who  occupied  his  house  as  a  private  residence,  brought  ao  action 
against  the  purchaser  of  another  lot,  who  was  using  his  house  as  a  beer-shop^ 
to  restrain  him  from  breaking  his  covenant,  and  for  damages.     The  defendant 
had,  to  the  knowledge  of  the  plaintiff,  so  used  his  house  for  three  years  be- 
fore the  action  was  commenced.     There  was  evidence  that  several  other 
houses  built  on  other  of  the  lots  (one  of  them  immediately  opposite  the  plain- 
tiff's house)  had  been  for  some  time  used  as  shops,  notwithstanding  the  cove- 
nants, and  that  many  of  the  houses  adjoining  the   plaintiff's  house  were 
occupied,  not  each  by  a  single  tenant,  but  eaoh  by  two  families  at  equal 
rents.     It  was  held  that  the  character  of  the  property  had  become  so  changed 
that  the  original  purpose  —  of  keeping  all  the  estate  as  a  residence  property 
^  for  which  the  oovenant  had  been  entered  into  had  failed,  and  that  it 
would,  under  the  circumstances,  be  inequitable  to  enforce  the  specifio  per- 
formance of  the  covenant:  Sayere  v.  OoUyer,  24  Gh.  Div.  180.     This  is  in 
conformity  to  an  observation  of  Lord  Eldon  in  dealing  with  such  a  case, 
where  the  plaintiff  was  the  vendor  and  original  covenantee:  "Every  relaxa- 
tion which  the  plaintiff  has  permitted  in  allowing  houses  to  be  built  in  viola, 
tion  of  the  oovenant  amounts  jpro  tanto  to  a  dispensation  of  the  obligation 
intended  to  be  contracted  by  the  defendant.     Very  little,  in  oases  of  this 
nature,  is  sufficient  to  show  acquiescence;  and  courts  of  equity  will  not  in- 
terfere unless  the  most  active  diligence  has  been  exercised  throughout  the 
whole  proceeding.  ....  In  every  case  of  this  sort,  the  party  injured  is  bound 
to  make  immediate  application  to  the  court  in  the  first  instance,  and  can- 
not permit  money  to  be  expended  by  a  person,  even  though  he  had  notice  of 
the  covenant,  and  then  apply  for  an  injunction  "s  Boper  v.  WiUkuni,  Turn,  k 
K  18,91 
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A  good  flliutnUon  of  tiio  dootrino  tlimi  the  original  ooronantae  bmj  Iom 
fhe  right  to  enforoa  inch  »  oovenant  in  reipeot  of  a  partiofular  lot  ii  fonnd  fai 
»  dooision  of  tho  oonrt  of  appeals  of  Kontnekj,  In  the  ease  of  Duncan  t« 
Oefiirai  Pamenger  Itf  Co.,  86  Ky.  0S5,  where  a  man  owning  certain  vnim- 
proTod  eity  property  laid  it  oat  on  a  plan  by  which  it  was  intended  to  be  sold 
for  rosldenoea  only.  He  sold  and  oonreyed  several  of  the  lots  to  A,  with 
the  following  elanso  in  the  deeds:  *'  It  is  hereby  agreed  between  the  first  and 
second  parties  that  no  basiness,  mannfaotoring^  or  other  than  dwelling  houses 
shall  be  bnilt  npon  said  propertyi  and  no  alley  shall  mn  through  said  prop- 
erty, and  no  building  of  any  k^d  shall  be  pnt  thereon  fronting  any  other 
way  than  on  Highland  Avenue  or  the  said  twenty-foot  alloy.**  Ho  after- 
wards sold  other  lots  to  different  persons  wfthont  any  restriotions  whatever, 
and  he  made  mortgages  of  the  rest  of  the  property  without  any  restrietiono 
therein.  A  conveyed  the  lots  which  he  had  thus  porohased  to  a  street-rail- 
way oompany,  and  they  commenoed  the  erection  thereon  of  a  stable  for  their 
horses.  It  was  held  that  the  original  vendor  was  not  entitled  to  have  the 
railway  company  enjoined  from  erecting  and  maintaining  their  stable,  since 
the  evidence  showed  snch  an  abandonment  on  his  part  of  the  original  pur- 
poses in  respect  of  the  land  which  induced  him  to  Insert  the  above  restrio- 
tion,  and  since  no  other  vendee  of  his  was  oomplaining.  This  decision  really 
goos  no  farther  than  to  hold  that  the  original  vendee  may  by  his  conduct 
estop  himself  from  insisting  on  the  performance  of  snch  a  covenant  or  agree- 
ment^ but  it  does  not  touch  the  rights  of  hit  other  vendees;  though  it 
would  seem  that  under  the  circumstances  of  the  Kentucky  case  the  right  to 
relief  might  well  have  been  sustained  on  the  theory  that  he  represented 
them,  being  the  person  with  whom  the  covenant  had  been  made.  The  whole 
case  shows  that  one  of  the  purposes  of  the  covenant  was  to  keep  out  of  the 
improvement  the  kind  of  a  nuisance  which  was  put  there,  —  a  horse-car 
stable,  and  it  may  be  doubted  whether  the  case  was  well  decided. 

The  doctrine  of  the  preceding  paragraph  can  have  no  application  to  a  case 
where  the  original  vendor,  having  inserted  such  a  covenant  in  his  deed  for 
the  benefit  of  the  land  retained  by  him,  has  sold  such  land  to  another  ven- 
dee; in  such  a  case  he  may  estop  himself  by  hie  laches,  but  he  cannot  estop 
his  subsequent  vendee.  Such  was  the  qualification  put  npon  this  case,  in  a 
subsequent  case,  by  Sir  W.  Page-Wood,  V.  C. :  "  The  better  view  is,  that  a 
landlord  in  such  a  case  having  secured  from  the  purchaser  or  lessee  of  part 
a  particular  benefit  in  respect  of  the  land,  if  he  afterwards  sell  the  rest  of 
the  land,  he  must  be  taken  to  sell  the  benefit  of  that  covenant  also  ";  Child 
V.  Douglas,  Kay,  660,  672.  But  it  is  equally  clear  that  such  subsequent 
▼ondee  may  estop  himself  by  his  laches  or  acquiescence  from  claiming 
equitable  relief  against  a  violation  of  the  covenants  In  a  case  where  this 
principle  was  clearly  recognized,  it  was  held  that  the  mere  fact  that  the  plain- 
tiff in  a  suit  in  equity  has  acquiesced  in  other  breaches  of  the  same  covenant 
by  other  assigns  of  the  original  vendor,  or  even  that  he  has  broken  them  him- 
self in  unimportant  and  harmless  particulars,  will  not  debar  him  from  the 
right  to  relief  in  equity  against  a  substantial  and  harmful  violation  of  it 
Thus  where  the  covenant  was  against  building  in  the  garden  attached  to  the 
house  built  on  the  ground  originally  conveyed,  and  also  against  allowing 
trees  to  grow  in  the  garden  above  the  height  of  eight  feet,  the  plaintiff  might 
restrain  his  neighbor  from  violating  the  covenant  as  to  building,  although  ha 
had  permitted  trees  to  grow  in  the  gardens  of  others  subject  to  the  oovo> 

its,  higher  than  eight  feet^  without  making  objeotion,  and  although  he  even 
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allowed  sneli  trees  to  grow  in  his  own  garden:  Western  v.  McDermoi,  L.  R^  1 
Eq.  499,  507;  affirmed.  L.  R.  2  Ch.  72. 

A  coTenanti,  condition,  or  agreement  in  a  deed  of  oouTejanee  will  nol  be 
enforced  in  equity,  where  such  changes  ha^e  taken  place,  ainoe  the  deed  wa4 
executed,  as  to  render  specific  performance  of  the  covenant  inequitable. 
This  is  perhaps  referable  to  the  gencTsl  maxim,  Lex  nom  eog'd  ad  vana  mm  hm- 
poMtAtffaL  II  it  a  branch  of  the  general  doctrine  relating  to  relief  in  equity, 
in  the  form  of  the  ipeoific  performance  of  agreements,  that  such  relief  will  be 
withheld  where^  by  reason  of  changes  of  circumstances,  more  injustice  will  be 
worked  by  decreeing  than  by  refusing  a  specific  performance;  in  which  cases 
the  partiee  are  left  to  their  remedies  at  law.  This  doctrine  wae  well  stated, 
with  reference  to  the  subject  under  consideration,  by  Danforth,  J.,  in  a  case  in 
the  court  of  appeals  of  New  York:  *'  It  certainly  is  not  the  dootrine  of  oourte  of 
equity  to  enforce  by  its  peculiar  mandate  every  contract^  in  all  eases,  even 
where  specific  execution  is  found  to  be  its  legal  intention  and  effects  It  gives 
er  withholds  such  decree  according  to  its  discretion,  in  view  oi  the  eircnm* 
■tances  of  the  case;  and  the  plaintiff's  prayer  for  relief  is  not  answered,  where, 
under  thoee  eireumetances,  the  relief  he  seeks  would  be  inequitable  (citing 
Peten  ▼.  Delaplaine,  40  N.  Y.  362;  Margrqf  v.  Mmr,  57  N.  7. 155;  McUkttim  v. 
TenoiUiger,  8  Barb.  51;  Raddle  v.  WarHnQUm.  12  Vee.  331).  If  for  any 
reason,  therefore,  not  referable  to  the  defendant^  an  enforcement  of  tlie 
covenant  would  defeat  either  the  ends  contemplated  by  the  parties,  a  court 
of  equity  might  well  refnee  to  inquire;  or  if  in  fact  the  condition  of  the  prop- 
erty by  which  the  premises  are  surrounded  has  been  so  altered  '  that  the 
terms  and  restrictions '  of  the  covenant  are  no  longer  applicable  to  the  existing 
state  of  things  (citing  1  Story's  Bq.  Jur.,  10th  ed.,  sea  750);  andso^  though  the 
contract  was  fair  and  just  when  made,  the  interference  of  the  court  should  be  de- 
nied if  subsequent  events  have  made  performance  by  the  defendant  eo  onerous 
that  its  enforcement  would  impoee  great  hardship  upon  him,  and  cause  little 
or  no  benefit  to  the  plaintiff  "s  Trustee*  q/*  CokuMa  College  v.  Tkaeker,  87 
N.  T.  311,  317;  41  Am.  Rep.  365;  citing  to  the  last  proposition,  ThomsoH 
V.  Hartourt^  2  Brown  Pari.  Rep.  415;  Dearie  v.  Hone^  2  Schoalee  h  L.  340; 
BaUy  V.  De  Oreepitiny,  L.  R.  4  Q.  R  180;  Clatrhe  r.  Boeheeier  tie.  R,  R.  Co., 
18  Barb.  350.  When,  therefore,  the  deed  recited  that  the  object  which  the 
parties  to  the  covenant  had  in  view  was  "  to  provide  for  the  better  improve- 
ment of  the  lauds,  and  to  secure  their  permanent  value,**  and  the  parties 
mutually  covenanted  for  themselves,  their  heirs  and  assigns,  that  only  dwell- 
ing-houses should  lie  erected  upon  their  respeotive  premises,  and  that  neither 
would  permit  or  carry  on  **any  stable,  school-house,  engine-house,  tenement 
or  community  house,  or  any  kind  of  manufactory,  trade,  or  business,"  on  any 
part  of  said  lands,  and  it  appeared  that  at  the  time  of  the  hearing  of  the 
suit  in  equity  to  enforce  the  covenant  the  neighborhood  had  become  so 
changed  by  the  growth  and  extension  of  business  houses,  and  by  the  erection 
of  an  elevated  railroad  running  opposite  the  seoond-etory  windows  of  the 
houses,  as  to  render  it  undesirable  for  residence  purposes^  bat  neverthelees 
valuable  for  business  purposes,  it  was  held  that,  the  entire  purpose  for 
which  the  covenant  was  inssrted  in  the  deed  having  failed,  equity  would  not 
decree  enforoement  of  the  covenant  but  would  leave  the  plaintiffii  to  their 
remedy  at  law:  TrveUee  qf  Columbia  College  v.  Tkaeker,  87  K.  Y.  311;  47 
Am.  Rep.  865;  on  former  appeal,  eub  mom»  TrueUee  i/  Oobmbia  OoUege  v, 
Lgnek,  70  N.  Y.  440;  26  Am.  Rep.  615. 

EviDSVOA  OF  THB  Intbkt.  —  The  question  whether  such  an  easement  is  a 
personal  right,  or  is  to  be  coujttrued  to  be  appurtenant  to  some  other  estAtCb 
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iDYiit  be  determined  by  the  fair  interpretation  of  the  grant  or  reserration 
ereating  the  easement*  aided,  if  neoeasary,  by  the  situation  of  the  property 
and  the  anrronnding  circnmetancea:  Peek  ▼.  Contoay^  ]19  Maes.  546. 

The  importance  of  restraining  the  evidence  which  ia  heard  npon  the  qaea* 
tion  of  the  intent  of  the  partiea  to  the  language  of  the  deed  ittelf,  at  least 
when  interpreted  by  the  immediately  surrounding  eireumstanoes^  is  shown 
by  several  eases^  which  lay  stress  npon  the  consideration  that  subsequent 
grantees  who  take  with  su<di  resfcriotiTe  ooTenants  in  their  deeds  have  ordi- 
Barily  no  other  means  of  knowing  tho  purpose  of  the  parties  to  the  deed  in 
which  the  covenant  was  first  inserted,  —  whether  or  not  it  was  intended  to 
create  a  negpktive  cMcment  in  favor  of  »  particular  piece  of  land  which  the 
original  oovenantee  retained  for  himself^  and  perhaps  subsequently  sold.  In 
a  case  where  the  notion  was  at  law  to  recover  damages  for  the  breaeb  of  such 
a  covenant^  the  oonrt^  speaking  through  Morton,  J.,  saidt  "The  mere  fact, 
which  plaintiflfs  offerod  to  prove,  that  Willis  Buchnam,  at  the  time  when  he 
conveyed  to  Monroe  and  others,  was  the  owner  of  land  separated  from  the 
estate  granted  by  tho  Wobnm  Branch  railroad,  is  not  snfficient  to  show  that 
the  object  of  the  restriction  was  to  benefit  the  land.  In  the  abeence  of  any 
words  m  the  deed  to  this  offoct^  or  any  reference  to  a  plan  showing  a  general 
schemo  cl  improvemeBti  tho  grantees  took  their  estate  withoat  any  notice, 
•zpress  or  oonstmetive,  that  the  restriction  was  intended  for  tho  benefit  ol 
the  adjoining  estate.  For  anything  that  appears,  it  may  have  been  intended 
cnly  for  tho  benefit  of  the  grantor,  and  for  hb  personal  convenience  "s  Skhn' 
tm  V.  Sk^ard,  180  Mass.  180,  181|  citing  Jeffrim  v.  J^Jes,  117  Mass.  184; 
Jewea  V.  J^  14  Allen,  146;  02  Am.  Dec  744;  Badgerw.  BoardmoHp  16  Gray, 
669. 

It  is  wiHi  fofsronce  to  this  principle  that  evidence  that  the  restriction 
oontained  In  a  partionlar  deed  was  a  part  of  a  general  plan  becomes  of  tho 
greatest  importance^  and  in  many  cases  controlling.  But  it  ought  to  bo 
carefnlly  added  that  tho  fact  that  there  is  no  evidence  that  a  particular  re- 
slrictioa  was  a  part  of  a  general  plan  does  not  negative  the  conclusion  that 
it  was  intended  for  the  benefit  of  a  particular  adjacent  estate.  The  situa- 
tioa  of  the  two  parcels  of  land  in  respect  of  each  other  may  be  such  as  to 
lender  such  a  conclusion  unavoidable,  as,  for  instance,  where  a  vendor  sells 
cne  adjoining  parcel  with  an  agreement  not  to  build  npon  the  other,  in 
which  case  the  conclusion  is  unavoidable  that  he  annexes  to  the  parcel  sold 
an  easement  of  light,  air,  and  view  in  respect  of  the  parcel  retained;  but 
where  the  restriction  is  no  part  of  a  general  plan,  and  there  is  nothing  in 
the  language  of  the  deed,  when  interpreted  by  surrounding  circumstances, 
from  which  it  can  be  fairly  inferred  that  the  restricticii  was  intended  for 
the  benefit  of  any  particular  piece  of  land  retained  by  the  vendor,  the  cove- 
nant cannot  be  enforced  by  one  who  subsequently  acquires  from  the  vendor 
the  particular  piece  of  land,  nor  by  the  vendor  for  the  ezdmsive  benefit  of 
such  subsequent  purchaser:  Dana  v.  Wentworth,  111  Mass.  201. 

In  determining  whether  such  a  restriction  was  intended  for  the  benefit  of 
particular  adjacent  lots  or  parcels  of  ground,  an  important  evidentiary  cir- 
cumstance is,  that  similar  restrictions  were  inserted  in  other  deeds  conveying 
such  other  lots  or  parcels,  or  that  the  deeds  conveying  such  other  lots  or  par- 
cels contained  references  to  the  restrictive  clanse  in  the  particular  deeds 
Badger  v.  Boardmam^  16  Gray,  659. 

It  may  be  eztraoted  from  the  decision  of  Vioe-Chancellor  Shadwell  that  in 
ease  of  a  reversion  the  vendor  will  take  the  land  back  free  from  the  rentrict- 
ive  covenants:  Schrdbtr  ▼•  Creed,  10  Sim.  0.    This  is  illustrated  by  a  Uter 
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8Me  in  ttial  •onntry;  wbere  A  sold  a  p«rt  of  aa  estate  to  li,  wlio  entered  into 
leeUiotive  eoTsnante  for  hiimelf ,  hie  heire  and  aasigne,  with  A,  hit  hein,  ezeen* 
ton,  and  admi]iistraton»  aa  to  baildings  on  the  property  so  sold,  bat  did  nol 
enter  into  any  as  to  the  land  retained*  After  tliis  transactioD,  A  eold  to  other 
persons  varions  lote  eC  tiie  land  retained,  bat  nothing  appeared  as  to  other 
eonveyanoes^  nor  was  there  any  oTidence  that  they  were  informed  of  the 
eovenante  entered  into  by  R  After  this,  A  b<«gfat  baek  from  B  what  he  had 
sold  to  him.  It  was  held  by  the  oo«rt  of  appeal  that  the  benefito  of  B's  oora* 
■ante  did  not  in  equity  pass  to  th«  soheeqaent  p«rehasers  of  other  parte  ef 
the  estote  from  A,  and  that  A,  after  the  repurchase,  eovld  make  a  title  to 
the  repnrchased  land  disoharged  from  the  oovenante:  JTsefes  r.  £fwi,  L.  R.  4 
Ch.  218. 

In  cue  of  the  eases  cited  in  the  preoedtng  para^aphs,  where  the  covemml 
established  a  bnildteg  line,  and  the  prohibited  dbtanee  had  been  by  accident 
left  blank  in  the  former  purehaser^s  eorenant^  without  knowledge  of  tiie 
Tenders,  and  they  had  a  right  to  have  the  deed  reetified,  the  second  pm> 
ehaser  was  held  entitled  to  an  injnnetTon  to  restrain  a  breach  of  the  covenant 
hy  the  former  porchaser;  and  H  was  held  that  as  this  right  was  entirely 
eqniteble,  and  mighty  if  the  eorenant  had  been  perfect,  hare  been  enforced 
in  the  absence  of  the  origiDal  oorananting  parties,  an  injnaotioa  might  be 
granted  withoat  having  the  deed  rectified,  and  withost  making  the  oore- 
■antee  a  party  to  ti^e  snit;  CJtild  ▼.  Doufflas,  Kay,  675.  Where  the  corenantor 
has  bvilt  in  Tiolation  of  the  eorenant^  the  eonrt  will  exercise  Hs  Jurisdiction 
by  a  mandatory  injnnction  to  require  him  to  tear  it  down  in  eo  far  aa  it  vio* 
lates  the  covenant^  without  regard  to  the  hardship  of  the  oaset  Mannen  n 
Johnaon,  1  Ch.  Div.  673.  And  such  also  was  the  relief  adjudged  in  HaU  r« 
Wt9$ter^  7  Mo.  App.  50. 

The  corenante  in  deeds  nsnally  mn  to  the  eorensntee^  ''hit  heirs  and  se- 
signs."  8«ppoBS^  then,  that  the  oorenantee  conveys  some  of  the  land  tati 
retoins  some  of  it  The  oorenant  runs  with  the  parcel  eoDTeyed,  and  passes 
to  that  ''assign,*  so  as  to  give  him  a  right  to  file  a  hill  in  eqnity  for  an  in- 
Jvnctiott  against  Ha  rxolation:  Mamten  r.  Jdhnnon^  I  Oh.  Dir.  073,  081.  It 
also  continues  to  inure  to  the  benefit  of  the  origmal  oorenantee^  in  respect  of 
so  mndh  of  the  land  as  he  reteine;  Matmen  t.  JohnMn^  1  Gh.  Div.  073,  081. 
It  follows  that^  under  the  practice  in  chancery  where  parties  lutring  a  com* 
mon  though  not  a  joint  interest  are  allowed  to  join  in  the  bill,  both  the  ori- 
ginal oovenantee  and  his  assign  may  jun  in  the  bill  for  such  an  injanction: 
Manmen  t.  JohMtm,  1  Gh.  Bit.  073,  681.  But  as  the  interest  of  the  respeot- 
iTe  lotnywners  is  common,  and^ot  joint,  and  maybe  cTen  different  in  degree^ 
so  that  some  may  be  willing  to  assist  in  defraying  the  expense  of  the  litigation 
to  Tindieate  tiieir  rigfate  under  it,  while  othera  may  not,  it  is  not  necessary 
that  all  owners  baring  a  right  to  the  same  redress  thonld  jofn  as  plaintifls  in 
the  action,  or  tliat  failing  to  do  so,  they  should  be  made  defendanto:  Wmterm 
r.  IfeDermei,  L.  R.  1  Bq.  488;  affirmed,  L.  R.  2  Oh.  72. 

An  adequate  Insight  into  this  subject  eannot  be  obtained  without  a  oare- 
ful  examination  of  sereral  illustrative  cases  in  which  relief  was  granted  and 
refused.  In  one  sueh  case,  A,  the  owner  of  a  large  tract  of  land,  cooreyed  a 
triangular  portion  of  it  to  B^  who  owned  the  next  adjoining  lot  beyond,  with 
the  resenration  in  the  deed,  **that  no  building  is  to  be  erected  by  tiie  said  B^ 
his  heirs  or  assigns,  upon  the  land  herein  conveyed.'*'  A  retained  the  rest  of 
the  lot  as  his  homestead,  and  owned  no  other  land  in  the  viotnity.  He  aftor- 
wards  sold  tlie  homestead  lot  to  0,  by  a  deed  describmg'  tire  land  by  metes 
und  bounds,  but  making  no  mention  of  tiie  resenration  in  the  deed  to  B,  or 
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«l  priTileges  aad  i^ppartenaneas.  B  af  terwardt  aold  to  D,  by  a  deed  mking  im 
tefereooe  to  the  r«Mrvmtion,  and  D  had  no  knowladgo  of  it.  All  the  deeds 
were  duly  recorded.  It  was  held  that  it  was  to  be  inferred  thai  A  and  B  in- 
tended to  create  an  easement  in  the  granted  land  for  the  benefit  of  the  ai* 
joining  eetate  of  A;  that  this  easement  passed  as  appartenant  to  the  land  by 
the  oonYeyanoe  of  C;  and  that  he  oould  maintain  a  snit  in  equity  to  prevent 
D  from  bailding  on  his  land,  thongh  the  proposed  building  woald  de 
BO  appreciable  injury  to -the  land  of  C:  Peek  v.  Conway^  119  Mass.  5i<L 
In  giving  the  opinion  of  the  oonrt,  Morton,  J.,  ssid:  *  la  this  case  the 
triangular  piece  of  land  affected  by  the  easement  was  a  part  of  a  large 
lot  owned  by  Ensign  [A].  He  retained  the  remainder  hf  the  Ui^e  lot 
for  his  homestead.  There  is  no  snggeetion  that  he  had  other  land  in  the 
vicinity  which  eonld  be  benefited  by  the  restriction.  It  is  diffionlt  to  see 
how  he  would  have  any  interest  in  restricting  the  use  ol  the  land  sold,  •»> 
eept  as  owner  ol  the  house  lot  whieh  be  retained.  The  natnre  of  the  reotri^ 
tion  also  implies  that  it  was  intended  for  the  benefi  t  of  this  lot  A  prohibition 
against  building  on  the  land  sold  would  be  obviously  useful  and  beneficial  te 
this  lot,  giving  it  the  benefit  of  better  light  and  air  and  prospect.  This  is  its 
apparent  purpose,  while  it  would  be  of  no  appreciable  advantage  for  any 
other  purpose.  The  fair  inference  is,  that  the  parties  intendeil  to  create  this 
easement  or  servitude  for  the  benefit  of  the  adjoining  estate.  We  are  ther^ 
fore  of  opinion  that  it  was  not  a  mere  personal  right  in  finsign,  but  was  an 
easement  appnrteoant  to  the  estate  which  he  conveyed  to  the  plaintiff":  Peek 
V.  Conway^  119  Mass.  546;  dtiog  Denfu9  v.  WHurn,  107  Mass.  591;  8Uai-n»  v. 
MuUen,  i  Gray,  151.  It  should  seem  that  this  case  might  well  have  been  d»> 
cided  the  other  way,  on  the  ground  that  the  enforcement  of  a  covenant  net 
to  build  at  all,  where  to  build  would  canse  no  appreciable  injury  to  the  ad- 
joining lot^  would  be  unreasonable.  But  the  court  disposed  of  this  question 
in  this  way:  "  Nor  can  the  faot  found  by  the  master,  that  the  ereetion  of  the 
building  contemplated  by  the  defendants  'would  be  no  appreciable  damage  or 
injury  to  the  plaintiff's  premises,'  affoct  the  rights  of  the  parties.  Such  an 
aet  of  the  defendants  would  be  against  the  restriction  by  which  tiiey  are 
bound,  and  a  violation  of  the  rights  of  the  plaintiff^  of  which  she  eannot  be  de- 
prived because  in  the  judgment  of  others  it  is  of  little  or  no  damage  ":  Ptdt 
▼.  Ckmway,  119  Mass.  546.  In  Ortm  v.  Oreightom,  7  R.  L  1,  9,  several  ton- 
ants  in  common  of  a  tract  of  land  laid  it  off,  and  by  a  defed  dedicated  a  strip  of 
land  to  be  used  as  a  highway,  so  that  their  lots  should  front  upon  both  sides 
thereof.  In  their  deed  by  whieh  they  made  this  dedication,  they  inserted  the 
following  oovenant:  "It  is  hereby  expressly  understood,  covenanted,  and 
agreed  by  the  grantors,  for  themselves  and  their  heirs  aad  assigns  respectively 
forever,  that  no  building  of  any  description  shall,  at  any  time  hereafter,  be 
erected,  placed,  or  put  within  eight  feet  of  UaUey  Street,  on  either  side 
thereof. "  This  oovenant  was  construed  *'  as  a  grant  in  fee  to  each  of  a  negative 
iment  in  the  land  of  all,  and,  as  such,  capable,  upon  the  disturbance  of  the 
iment,  of  being  enforced  by  the  proper  remedies  at  law  and  in  equity." 
In  Bamno  v.  BiAard,  8  Paige,  851,  85  Am.  Deo.  718,  there  was  a  provisioa 
in  the  deed  that  the  covenants  should  be  void  if  there  should  be  at  any  time 
erected  oertain  offensive  establishments  on  the  land  conveyed.  The  lot  coi^ 
veyed  was  one  of  thirty-nine  building  lots  into  which  tha  grantor  bad  salt- 
divided  a  larger  tvaot.  AU  of  the  lots  whieh  ha  had  sold  out  of  this  trasft 
were  oonveyed  by  deeds  containing  the  same  oovenant.  It  was  bald  by  Cha»> 
•ellor  Walworth  (affirming  Vice-Ghancellor  MoCk>nn)  that  the  covenant  «f 
•aoh  of  these  deeds  was  intended  for  the  benefit  of  the  other  lots^  and  to  e»- 


Ladd  9.  City  of  Boston.  [M 

banoe  thtir  T«la«;  and  that  although  the  previons  pnrchaaer  of  one  of  the 
lots  from  the  original  owner  con  id  not  mie  at  law  a  tnlMeqnent  purchaser 
whoM  deed  oontained  this  covenant^  yet  equity  would,  at  the  suit  of  a  pre- 
viouM  purchaser,  restrain  the  prior  parcha«er  from  viola tiug  the  covenant. 
So  an  agreement  between  a  vendor  and  a  vendee,  in  a  couveyance  of  land, 
**  that  any  distance  which  may  remain  westwardly  to  J  Street  shall  never 
be  hereafter  sold,  hot  left  for  the  common  benefit  of  both  parties  and  their 
snccessorSi''  has  been  held  to  create  an  equity  on  the  successor  of  the  es- 
tate of  the  Tender;  so  that  a  person  who  had  acquired  the  estate  from  the 
original  vendee  was  entitled  to  come  into  a  court  of  equity  to  obtaiu  the  re- 
moval of  a  structure  placed  upon  the  laud:  McLean  v.  McCoy,  21  Week.  Rep. 
708.  On  the  sale  of  a  number  of  contiguous  lots,  the  grantor  and  grantees 
covenanted  with  each  other  that  all  the  lots  should  be  subject  to  a  restric- 
tion that  "  no  building  shall  be  built  upon  either  of  the  several  lots  of  ground, 
to  be  used  for  purposes  other  than  and  as  for  a  private  dwelling-house,  pri- 
vate or  necessary  house,  coach-house,  or  stable."  It  was  held  that  tliis 
covenant  ran  with  the  land  and  bound  the  successors  of  the  parties,  snd  that 
equity  would  enforce  it  by  restraining  its  breach,  unless  some  good  ground 
be  shown  to  the  contrary.  And  the  oourt  accordingly  restrained  the  build- 
ing of  a  ohnroh  upon  one  of  the  lots:  8i.  Andreu^M  Ckinxk  AppeeUf  67  Pa.  St 
(12. 

In  a  ease  where  this  principle  was  declared  and  applied^  it  appeared  that 
D.,  being  the  owner  of  several  parcels  of  land,  which  were  described  upon  a 
plan  which  had  been  recorded  in  the  registry  of  deeds,  oonreyed  to  the  de- 
fendant in  fee-simple  a  certain  parcel  numbered  3  on  the  plan,  with  the 
building  thereon,  by  metes  and  bounds,  and  *'  subject  to  the  following  restrio- 
tion:  that  no  out-buildings  or  shed  shall  ever  be  erected  westwartlly  of  tlie 
main  building  of  a  greater  height  than  those  now  standing  thereon,**  and 
that  thereafter  D.  convoyed  the  parcel  or  lot  numbered  4  on  the  plan  to 
Rb,  with  all  the  rights,  easements,  priTileges,  and  appurtenances  thereunto 
belonging,  which  afterwards  came  by  mesne  oonveyanees  to  the  plaintiff.  It 
was  held  that  the  plaintiff  was  not  entitled  to  the  aid  of  equity  to  enforce 
against  the  defendant  the  restriction  oontained  in  the  deed  of  D.  to  the  de- 
fendant. The  oonrti  speaking  through  Bigelow,  O.  J.,  said:  "The  infirmity 
of  the  plaintiff's  case  is,  that  there  is  nothing  from  which  the  court  can  infer 
that  the  restriction  in  the  deed  from  Downing  [from  D.  to  the  dvienUantJ 
was  inserted  for  the  benefit  of  the  estate  now  owned  by  the  plaintiff.  If  it 
appeared  that  the  parties  to  that  conveyance  intended  to  create  or  reserve  a 
right  in  the  nature  of  a  servitude  or  easement  in  the  estate  granted  whii-h 
should  be  attached  to  and  be  deemed  an  appurtenance  of  the  whole  of  the 
remaining  parcel  belonging  to  the  grantor,  of  which  the  plaiu tiff's  land 
forms  a  |Mirt,  then  it  is  clear,  on  the  principles  declared  in  the  recent 
decision  of  WhUnepr,  Union  R*y  Co.,  11  Gray,  359,  71  Am.  Dec.  715,  that  the 
plaintiff  would  be  entitled  to  insist  on  its  enjoyment,  and  to  en**orce  his  rights 
by  a  remedy  in  equity.  But  there  is  an  entire  absence  of  any  language  in  the 
doedAundftr  which  the  parties  claimed  from  which  it  can  be  fairly  inferred  thai 
the  restriction  iu  the  deed  to  the  defendant  against  erecting  his  building  above 
a  certain  height  was  intonded  to  inure  to  the  benefit  of  the  estate  now  owned 
by  the  plsintiff.  The  restriction  is  in  the  most  general  tenna,  and  no  words 
are  used  which  indicate  the  object  of  the  grantor  in  inserting  it  in  the  deed| 
nor  is  there  any  language  in  the  deeils  under  which  the  plaiutiffn  claim  titlt 
which  refers  specifically  to  this  restriction,  or  from  which  any  intent  is  shown 
to  annex  the  benefit  of  this  particular  restriction  to  the  plaintiff's  estatei. 


June,  1890.]  Ladd  9.  Cmr  of  Boston.  SOB 

Generally,  when  mob  a  right  or  priyilefre  is  reierved,  the  purpose  Intended 
to  be  accomplished  by  it  is  stated  in  the  conveyauce,  or  oan  be  gathered 
from  a  plan  referred  to  therein,  or  from  the  situation  of  the  property  with 
reference  to  other  land  of  the  grantor.  All  parties  then  take  with  notice  of 
the  right  reserved  and  the  burden  or  easement  imposed.  But  the  convey- 
ances in  the  present  case  contain  no  snoh  clause,  nor  is  there  anything  in 
the  terms  of  the  grant,  or  in  the  circumstances  surrounding  the  parties  when 
it  was  nude,  to  lead  to  an  inference  in  favor  of  the  claim  set  np  by  the  plain- 
ti£  For  aught  that  appears,  it  may  have  been  intended  by  the  parties  for 
the  benefit  of  the  grantor  only  bo  long  as  he  remained  the  owner  of  any  of 
the  land  of  which  that  conveyed  to  the  plaintiff  originally  formed  a  part**! 
Badger  t.  Boardman,  16  Oray,  659. 

In  another  anch  case  it  appeared  that  in  1834  the  plaintiff  oonveyed  to 
one  Nodd  a  oertain  paroel  of  land,  upon  condition  "that  the  grantee^  nor  his 
hein  or  aaaigns^  will  not  at  any  time  build,  or  permit  to  be  bnOt,  any  build- 
ing upon  said  lot,  nearer  to  either  of  said  atreeta  [the  boundary  streets] 
than  eight  feet^"  eta  Afterwards  this  paroel  waa  divided  into  three  lots, 
each  fronting  on  Anbnm  Street.  Long  afterwards,  Mra.  Kiles  became  ownei 
by  mesne  oonveyanoea  of  one  of  these  lota,  by  a  deed  of  release  which  con- 
tained the  proviso  "that  no  building  ahall  ever  be  erected  or  anffered  to 
atand  upon  the  afore'desoribed  pieoe  of  land,  or  any  parcel  thereof,  contrary 
to  the  provisions  of  said  condition;  but  a  breach  of  this  prohibition  nhall  in 
no  case  work  a  forfeiture,  but  shall  be  conclusively  deemed  a  nuisance,  for 
which  I,  my  heirs  or  devisees,  shall  be  entitled  to  enter  and  abate  without 
process  of  law,  and  ahall  likewise  be  entitled  to  damages  against  the  party 
or  parties  offending,  but  against  no  others,  and  also  to  any  and  all  otlier 
remedies  at  law  or  in  equity."  This  deed  was  recorded.  Still  later,  Whit- 
ney became  possessed  by  mense  conveyances  of  another  of  the  three  lots, 
and  oonveyed  it  to  the  defendant.  At  the  time  of  the  conveyance  to  Mrs. 
Niles,  the  then  owner  of  the  defendant's  lot  did  not  know  of  the  first  deed  above 
spoken  o(  and  neither  he  nor  any  of  those  succeeding  him  in  the  ownersh'p  of 
the  lot  had  ever  consented  thereta  It  was  held  that  the  plaintiff,  the  origi- 
nal covenantee,  oonld  not  maintain  a  suit  in  equity  to  restrain  the  defendant 
from  building  on  his  lot  within  eight  feet  of  Auburn  Street.  In  giving  the 
opinion  of  the  oonrt»  Mr.  Justice  Oray  said:  "  There  is  nothing  in  the  case  to 
show  that  the  reatrictiou  in  the  deed  from  the  plaintiff  to  Nudd  was  part  of 
a  general  plan  for  the  benefit  of  the  land  thereby  granted,  and  other  estatea 
on  the  same  street^  or  waa  inserted  in  the  plaintiff 'r  deed  for  the  benefit  of 
the  grantee  or  his  assigns,  or  was  repeated  in  any  grant  or  covenant  executed 
by  him  or  them,  or  either  of  them.  Under  these  cirunmstances,  a  purchaser 
from  Nudd  of  part  of  the  land  so  granted  to  him  has  no  more  right  in  equity 
than  at  law  to  enforoe  the  restriction  against  the  purchaser  of  another  lot  of 
the  same  land":  Dana  v.  Wetdxoorlh,  111  Mass.  291,  293.  The  court  cite 
Jewdl  V.  Lee^  14  Allen,  145;  92  Am.  Dec  744;  Kmiea  v.  lAt(m,  L.  R.  4  Oh. 
218.  They  also  aay:  "The  judgment  of  the  chancellor  of  Kew  Jeraey,  ia 
Wmfield  V.  Henning,  21  N.  J.  Eq.  188^  ia  inconaistent  with  the  deciaiona  in 
thia  commonwealth  and  in  England." 

In  another  case,  it  appeared  that  the  owner  of  land  lying  on  both  aldea  of 
a  street  granted  the  portion  on  one  aide  which  bordered  upon  the  ooeaa» 
subject  to  the  condition  that  the  aame  ahoold  be  nsed  only  for  bathing  and 
boating  from  the  beach,  and  that  only  low  bathing-houses  should  be  boilt 
thereon.  It  did  not  appear  that  he  then  intended  that  the  land  so  granted 
ehonld  be  snbaeqnently  divided,  and  held  by  different  ownera.    Thi%  how- 


CM  Ladd  v.  City  of  Bostoh.  [Maat. 


r,  waa  d<me»  and  detdn  of  conveyance  xrere  made  subject  to  the  condi* 
tion.  The  purebMer  of  one  end  of  the  land  also  purchased  from  a  stranger  a 
k>t  opposite  thereto,  on  the  other  side  of  the  street  It  was  held  that  sach 
purchaser  oould  not  maintain  a  bill  in  equity  against  the  purchaser  of  an. 
other  portion  of  the  land  to  restrain  the  latter  from  violating  the  condition. 
The  court  proceeded  upon  the  view  stated  in  the  preceding  paragraph;  and 
in  the  course  of  ita  opinion,  given  by  Bigelow,  G.  J.,  it  also  said:  ''There  is 
■othing  in  the  ease  before  us  which  in  any  degree  tends  to  show  that  there 
was  any  intent  on  the  part  of  the  grantor  or  grantee  in  the  original  deed  by 
which  the  condition  was  annexed  to  that  grant  that  tiie  land  now  owned  by 
the  parties  to  this  suit  to  give  any  other  or  different  effect  to  the  condition 
than  that  which  would  result  from  it  at  common  law.  It  does  not  appear 
that  the  original  grantor  had  in  contemplation  the  division  of  the  land  into 
separate  lots  or  parcels  which  would  be  held  by  different  owners,  or  that  the 
condition  was  inserted  in  the  grant  for  the  purpose  of  creating  a  restriction  on 
the  ase  of  the  land  as  between  subsequent  grantees  of  different  lots  or  paroels 
thereof.  And  this  constitutes  the  precise  distinction  between  the  ease  at 
bar  and  that  of  Parber  v.  I^ighUngtUe,  6  Allen,  841,  63  Am.  Deo.  681^  on 
which  the  plaintiff  mainly  relies  in  support  of  his  case.  There  it  was  made 
to  appear  that  a  condition  annexed  to  a  grant  of  an  estate  waa  imposed  in 
order  to  render  the  occupation  of  adjacent  estates  more  convenient  and  ad- 
vantageous, and  that  the  existence  of  such  condition  entered  into  and  formed 
part  of  the  consideration  of  the  gprant  of  estates  which  were  intended  to  be 
benefited  thereby.  So  far  as  we  are  able  to  aee,  there  ia  nothing  to  indicate 
that  the  original  grantor  of  the  premises,  in  annexing  the  condition,  had  any 
intent  to  regulate  or  control  the  possession  or  enjoyment  of  the  premises  for 
the  benefit  of  subsequent  owners  or  grantees  of  the  estate,  or  any  part  of  it^ 
bnt  that  it  was  imposed  by  him  solely  for  hit  own  private  and  personal 
benefit,  as  the  owner  of  other  lots  in  the  vicinity,  in  which  the  present  plaintiff 
has  no  interest  whatever  "t  JeweU  v.  Lee,  14  Allen,  14A,  160;  92  Am.  Dea 
744. 

In  another  case  in  Massachusetts,  J.  S.,  the  owner  of  a  tract  of  land,  laid  it 
ont  in  lots,  and  recorded  in  the  registry  of  deeds  a  plan,  showing  the  streets  and 
lots,  with  their  dimensions.  On  the  north  side  of  one  of  the  streets  were 
tive  lots,  numbered  consecutively  from  6  to  10,  and  on  the  soutli  aide  a 
large  lot  J.  S.  conveyed  this  large  lot  without  restriction,  and  built  a 
house  on  lot  10,  standing  twenty  feet  back  from  the  street.  He  then  con- 
veyed lot  8  and  part  of  lot  7  to  the  plaintiff 's  grantor,  by  deeds  contain- 
ing a  provision  that  for  fifteen  years  no  bailding  should  be  placed  on 
the  granted  premises  within  twenty  feet  of  the  street,  and  that  no  trade 
offensive  to  dwelling-houses  in  that  neighborhood  should  be  carried  on,  and 
that  a  violation  of  either  of  these  reatrictions  should  not  work  a  forfeiture, 
but  that  J.  S.,  his  heirs  or  devisees,  might  enter  upon  the  land  and  remove 
anything  violating  the  restrictions.  J.  S.  afterwards  convoyed  the  rest  of  lot 
7  and  also  lot  6  to  the  defendant^  by  deeds  oontaining  the  same  pro- 
Tiaion.  The  court  held  that  the  plaintiff  could  not  maintain  a  bill  in  equity 
to  restrain  the  defendant  from  erecting  a  building  on  lot  6  within  twenty 
iset  of  the  street.  It  was  not  claimed  that  in  regard  to  any  of  the  lots 
there  waa  any  written  oovenant  by  the  gprantor,  and  it  did  not  appear  that 
Ihere  was  any  express  stipulation  or  direct  aasnranee  on  his  part  that  any 
person  who  ahonld  purchase  a  lot  on  the  north  side  of  the  street  should  have 
the  benefit  of  a  restriction  binding  all  the  other  purchasers  to  leave  an  open 
spauM  between  their  dwelling-houses  «nd  the  street.    The  oonrt^  apeaVhig 


Jiiii0i  1890L]         Ladd  v.  Citt  of  Bobtm.  605 

ttiroagh  Amm,  J.»  said:  "The  only  ground  npon  which  the  plaintiff  can  rest 
bar  claim  that  the  restrietioo  in  question  was  intended  to  operate  for  the  benefi  t 
«f  all  the  {Mwchaeera,  and  to  establish  a  general  plan  of  building  by  which 
each  one  wonld  acquire  a  right  in  the  nature  of  an  easement  in  the  land  pur- 
cbase<l  by  the  others,  is  to  be  found  in  the  faot  that  in  his  transactions  with 
two  separate  and  independent  purchasers  the  grantor  conveyed  a  portion  of  the 
land  in  each  case  snbjeot  to  the  terms  and  oonditbns  set  forth  in  the  bill  of 
eomplaint.  It  is  true  that  of  these  eooditions  the  one  prohibiting  the  prose- 
ontion  of  any  o&nsiTe  trade  or  manufacture  upon  the  premises,  or  the  using 
of  them  for  the  keeping  of  swiae^  or  of  » liTsry-etaUe,  would  in  practice  be 
beneficial  to  the  neighborfaood  generally.  Bat  it  is  to  be  remembered  that 
the  grantor  had  himeelf  built  a  dwelling-hooee  in  that  immediate  neighbor- 
hood, and  a  provision  which  he  mads  fbr  tiie  prerention  of  nuisances  may 
hare  been  intended  for  the  benefit  of  tha*  partioular  house.  It  is  undoubt- 
edly true^  and  has  often  been  deoided,  that  where  a  tract  of  land  is  sub- 
divided into  lot%  and  thoee  lots  are  oonyeyed  to  separate  pnrcbasers,  subject 
to  eonditione  that  are  of  a  nature  to  operate  as  an  inducement  to  the  purchase 
to  give  to  eaeh  pnrohaeer  tbe  benefit  of  a  general  plan  of  building  or  ocenpation, 
eo  that  each  shall  have  attaohed  to  his  own  lotaright  in  the  nature  of  an  ease- 
ment or  tnoorpcreal  hsreditankent  in  the  lots  of  tfie  others^  a  right  is  thereby 
acquired  by  each  grantee  which  he  may  enforoe  against  any  other  grantee. 
But  in  the  ease  at  bar  there  is  nothing  from  whidi  the  court  can  infer  that 
the  restiietUNi  eontained  in  the  deed  from  Heath  to  the  defendant  was  intended 
for  the  benefit  of  the  estate  now  owned  by  the  plaintiff!  No  such  pnrpose 
eaa  be  gathered  from  the  plan,  or  from  the  situation  of  the  property  with 
reference  to  other  land  of  the  grantor.  It  purports  to  be  a  condition 
imposed  by  the  grantor,  and  the  deed  points  out  the  mode  in  which 
he^  his  heirs  or  devisees,  may  enforoe  it.  Neither  of  the  deeds  under 
which  these  partiss  respectively  daim  purports  to  give  to  the  grantee 
any  suoh  right  against  any  other  grantee.  For  aught  that  appears,  the  con- 
dition may  have  been  intended  for  the  benefit  of  the  grantor  or  his  family,  as 
long  as  they  continued  to  own  the  dweUing-honse.  The  burden  of  proof  is 
upon  the  plaintiff,  if  she  insists  upon  giving  to  that  condition  any  wider  ap- 
plication«  and  this  burden  we  do  not  find  that  she  has  ■ustained  **:  Sharp  v. 
Mope$^  110  Mass.  881,  886. 

Another  illustration  of  the.  foregoiag  principle  is  found  in  a  ease  decided 
by  Vice-Chancellor  ShadweU  in  1889,  where  a  deed  dated  in  1827,  made  be- 
tween J.  Pitt,  of  the  one  part,  and  the  other  persons  who  had  executed  the 
deed,  of  the  other  part,  recited  ttiat  Pitt,  being  seised  in  fee  of  the  lands  de- 
Imeated  in  the  plan  annexed  (being  a  plan  of  a  town  called  Pittville),  and 
having  in  oontemplatioo  to  establish  a  spit  at  or  near  the  north  end  of  the 
land%  and  to  erect  a  pump-room  at  or  near  the  spot  marked  on  the  plan,  and 
to  lay  out  the  rest  of  the  lands  for  buildings,  pleasure-grounds,  roads,  cte^ 
had  caused  the  plan  to  be  drawn,  whereby  the  mode  in  which  the  lands  were 
faitended  to  be  laid  ont,  and  the  purposes  for  whidi  they  were  intended  to  lie 
eenverted  and  need,  were  deeoribed,  in  order  tiiat  the  beauty  and  regularity 
of  the  whole  deeign  might  be  forever  thereafter  preserved,  subject  only  to 
such  alterations  as  should  be  made  or  approved  of  by  Pitt^  his  heirs  or  sa- 
signs,  and  as  should  not  destroy  the  generid  beauty  of  the  same  design,  and 
that  eaeh  af  the  other  partiee  to  the  deed  had  purchased,  or  agreed  to  pur> 
flhase,  one  ar  more  of  thepieoeeof  land  deeoribed  in  the  plan,  aeeetoutfer 
^Iilliing,  The  deed  then  eontained  oovenante  by  Pitt,  his  heirs  and  aesigns, 
to  boild  the  plsMure-fTonnds,  roads,  eta,  and  to  keep  them  in  repair,  and 
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oilier  oorenuili  prescribing  the  nmimer  in  which  the  pleaaare-gronndei  roede* 
etCt  ehoald  be  enjoyed  and  used  by  the  occupiers  of  the  honsee  to  be  erected 
on  the  bnilding-ground,  and  that  Pitt,  his  hein  or  astifau»  wonld,  in  erery 
agreement  which  shonld  be  entered  into  by  him  or  them  for  the  sale  of  any 
part  of  the  said  ground,  require  the  purchaser  to  covenant  with  him,  his  heirs 
and  auigns,  not  to  erect  any  messuage  on  any  part  of  the  ground  which 
might  lessen  in  Talue  any  other  of  the  messuages  erected  or  to  be  erected  at 
Pittvilla    Thereafter,  in  1833,  Pitt  agreed  to  sell  lots  2,  8,  4^  and  6  of  the 
building-ground  to  Stokes,  and  Stokes  agreed  with  Pitt  to  ereet  three  houses 
on  those  lots,  and  sgreed  with  him  that  each  house  should  stand  back  twenty* 
Ave  feet  from  the  western  boundary  of  the  lots,  and  that  he  (Stokes),  hie  heirs 
or  assigns,  would  not  do  or  snffer  to  be  done  on  the  lofci^  or  in  any  building  to 
be  erected  thereon,  any  aoth  deed,  ete.,  whidi  might  be  deemed  a  miisano<^ 
injury,  or  annoyance,  or  which  might  lessen  in  raloe  any  adjciniag  or  noigh- 
bwing  lands  or  property,  or  any  houses  to  be  erected  thereon.    Stokes  bnill 
two  houses  on  lots  2  and  9^  and  in  1833  Pitt  oonveyed  these  lots  to  him,  and 
Stokes,  for  himself,  his  heirs  and  assigns,  entered  into  a  corenant  with  Pitt^ 
his  heirs  and  assigns,  with  respect  to  these  lots  and  the  hcnses  thereon,  sim- 
ilar to  the  last-mentioned  stipulation  in  the  agreemenii    Stokes  snbsequently 
gaye  up  to  Pitt  lots  4  and  fi,  of  which  he  had  the  eonlraot  of  purchase,  as 
already  stated,  and  abandoDed  his  contract  of  purchase  as  to  them,  and  then 
sold  his  house  on  lot  3  to  the  plaintifL     Pitt  afterwards  agreed  to  sell  lots  4 
and  5  to  Creed.    The  agreement  between  Pitt  and  Creed  stipulated  that  the  . 
house  to  be  erected  on  those  lots  should  stand  back,  not  twenty-five  but  ' 
ten  feet  at  least  from  the  western  boundary  thereof,  and  it  also  contained  a 
stipulation  for  protecting  the  adjoining  property  from  injury,  etOi,  similar  to 
that  in  tlie  agreement  with  Stokes.     Both  Stokes  and  Creed  executed  the 
deed  of  18*27.     Creed  began  to  build  a  house  on  his  lots  thirteen  feet  distant 
from  the  western  boundary,  which  was  twelre  feet  in  advance  of  the  plain- 
tiff's house,  and  which  the  plaintiff  alleged  would  be  a  nuisance  or  an  annoy- 
ance to  him,  aud  would  lessen  the  Talue  of  his  house,  and  consequently  would 
be  a  violation  of  the  covenant  in  the  deed  of  1827,  and  of  the  agreement  of 
1833.     The  vice-chancellor  held  that  the  plan  annexed  to  the  deed  of  18*J7 
was  merely  a  general  plan,  and  waii  not  intended  to  be  strictly  adhered  to, 
but  that  its  <lela.ls  might  be  varied  by  Pitt,  and,  with  his  sanction,  by  the 
purchasers  from  hiui,  aud  that  the  plaintiff  was  not  entitled  to  avail  himself, 
as  against  either  Creed  or  Pitt,  of  the  covenants  of  1827  or  of  the  agroement 
of  1883  for  the  purpose  of  preventing  the  completion  of  Creed's  house  in  the 
manner  intended,  or  the  performance  by  Pitt  of  the  agreement  with  Creed. 
The  foregoing  statement  is  transcribed  from  the  tylkthua  of  the  case.     The 
report  of  the  case,  and  also  the  opinion  of  the  viee-chanceUor,  are  long  and 
tedioua     The  vice-chancellor  placed  his  judgment  substantially  on   Uie 
ground  that  in  the  agreement  of  1883  the  purchaser,  Stokes,  was  not  cove- 
nanting as  to  the  mode  of  using  lots  2  and  8  so  as  to  affect  lots  4  and  6,  or 
as  to  the  mode  of  nsing  lots  4  and  5  so  as  to  affect  lots  2  and  3»     He  said: 
*'If  he  was  the  purchaser  of  the  whole,  it  would  bo  absurd  to  say  that  ho 
should  Ije  restricted  in  the  use  of  a  part»  so  as  not  to  injure  the  remainder} 
for,  being  the  owner  of  the  whole,  he  would  not,  of  course,  use  one  part  so  as 
te  injure  the  remainder.     In  my  opinion,  therefore,  no  part  of  this  oovenant 
in  the  agreement  of  April,  1833,  is  capable  of  being  made  to  bear  on  the  quee- 
tion."    Secondly,  he  took  the  view  that  Stokes  having  failed  to  carry  oat 
his  agreement  of  purchase  as  to  lots  4  and  5,  which  Pitt  afterwards  sold  to 
the  defendant  Creed,  the  covenants  of  1833  in  respect  of  those  lots  lapoo<^ 
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anri  fell  bftck  into  tii«  hands  of  Greed,  and  the  case  became  CTaetly  as  tbongh 
inch  covenants  had  never  been  entered  into;  and  thirdly,  that  ina.^ninch  n» 
the  plaintiff  oonld  eUim  only  nnder  Stokes,  and  as  Stokes  had  not  taken  any 
sfcipulation  from  Fitt  for  enforcing  against  Pitt  the  stipalatiou  which  Put 
might  hare  anforoed  against  Stokes,  the  whole  matter  was  left  at  large: 
Sdtreiber  t.  Oreed^  10  Sink  9. 

A  case  was  decided  in  the  English  court  of  appeal  in  1876  on  the  follow- 
ing state  of  faots:  The  owner  of  an  estate  granted  a  lease  of  a  plat  of 
ground  to  A,  who  covenanted  thnt  he,  his  executors,  administrators,  and  as- 
sign%  would  not,  daring  the  term,  do  on  the  premises  anything  which  should 
be  an  annoyance  to  the  neighborhood  or  to  the  lessor  or  his  tenants,  or  which 
sfaonld  diminish  the  valne  of  the  adjoining  property,  and  that  he  would  not 
boild,  or  allow  to  be  bnilt^  on  the  ground  any  building  or  erection,  without 
first  submitting  the  plans  to  the  lessor  and  obtaining  his  approvaL     Some 
years  later,  the  landlord  granted  a  lease  of  an  adjoining  plat  to  B»  who  en- 
tered into  a  similar  restrictive  covenant.    Within  twenty  years,  A  com- 
menced, with  the  approval  of  the  lessor,  to  build  upon  his  ground,  so  as  to 
darken  the  windows  of  B*s  house.     B  thereupon  brought  the  pre^*ent  bill  in 
equity  to  restrain  A  from  erecting,  and  also  to  restrain  the  lessor  from  ap- 
proving, the  bnildini^  which  A  was  about  to  erect.     The  court  held  that  B 
was  not  entitled  to  relief,  either  on  the  principle  that  the  lessor  couUl  not 
derogate  from  his  grant,  or  on  the  ground  that  the  restrictive  covenants  in 
A*s  lease  inured  to  the  benefit  of  B.    In  giving  his  judgment,  James,  L^  J., 
said:  "The  defendants,  the  Crystal  Palace  Hotel  Company,  are  owners  of  a 
property  ujider  the  demise  of  a  term  of  years,  and  are  erecting  on  it  a  build- 
ing which  may  lawfully  be  erected,  nnleas  they  have  put  themselves  under 
an  obligation  not  to  do  so.    The  plaintiff  is  the  owner  of  an  adjoining  prop- 
erty under  another  demise  for  a  term  of  years  from  the  same  lessors,  of  later 
date  than  that  of  the  defendants.     He  tiierefore  cannot  have  acquired  any 
rights  against  them,  except  under  some  grant  which  could  lawfully  be  made. 
Now,  the  lessors  could  not  grant  anything  so  as  to  derogate  from  the  rights 
of  their  prior  grantee.     The  respondent  therefore  was  obliged  to  re^t   his 
ease  on  the  covenants  entered  into  by  the  defendant's  pre<lecessor  entitled 
with  the  grantor;  and  the  question  is,  whether  those  covenantH  bring  the  case 
within  the  rule  which  sa3rs  that  the  owner  of  two  tenements  who  gmnts  one 
of  them  oannot  derogate  from  his  own  grant  by  an>  thing  he  does  on  the 
property  which  he  reserves,  the  pro|>erty  granted  becoming  entitled  to  en^^ 
moots  known  as  easements  derived  by  the  disposition  of  the  own  t  of  t^o 
tonements.     The  plaintiff  contends  that  though  the  grantor,  when  he  nuule 
the  grant  under  which  plaintiff  claims,  had  ceased  to  )*e  the  owner  of  the  de- 
fendant's tenement,  he  had  a  right  which  he  oonld  have  used  in  such  a  way 
.as  to  prevent  the  plaintiff's  enjoyment  of  his  property  being  interfered  w  ith 
in  any  way  in  which  the  grantor  would  not  have  been  allowed  to  iote.  f  re 
with  it  if  he  had  retained  the  defendant's  property,  and  that  this  int^rejt 
brings  the  ease  within  the  rule  as  to  the  owner  of  two  tenements.     It  would 
be  a  novel  extension  of  that  doctrine  to  hold  that  not  only  the  grantor  can- 
not do  anything  to  derogate  from  his  own  grant,  but  that  he  is  obli<;e(I  to  take 
motive  steps  to  prevent  other  persons  from  doing  what  he  miglit  not  himself 
da     It  cannot^  in  my  opinion,  be  said  that  a  right  under  a  covenant  is  prop- 
erly within  the  meaning  of  this  rule.     Then  the  plaintiff  says:  '  You,  iny 
lessor,  oould,  under  the  covenants  entered  into  with  you  by  your  other  lessee, 
have  prevented  this  erection;  you  had  and  have  that  riglit;  you  have  granted 
SM  a  pieee  of  gronnd  with  a  house  on  it,  and  you  ought  to  enforce  those 
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wreiuuite  te  mj  iMiieAt.'  Now,  wlien  fth«  pkiatiff  took  Ui  Ibms  li«  had  im 
knowledge  of  the  natare  of  the  title  in  the  adjoining  proiiertj;  all  he  kne^ir 
was,  that  the  pieoe  of  property  adjoining  hla  had  onoe  heen  pact  ol  the  nxam 
estate;  he  knew  nothing  of  the  ooTenant;  the  gnuit  to  him  eoatMna  no  no- 
lioe  of  it;  and  it  would  be  strange  to  lay  that  a  man  who  hae  taken  a  oor»- 
nant  for  his  own  benefit  oan  be  prevented  from  dealing  with  it  for  his  own 
benefit  beoanse  he  has  granted  pareeU  of  land  to  other  people.  The  core- 
nant  is  not  mentioned  in  the  plaintiff's  leas%  and  it  eannot  hare  been  th« 
intention  ol  the  parties  thns  to  lestriet  the  vse  of  a  oovenant  whieh  waa 
entered  tnto^  not  for  the  benefit  ol  the  owner  of  the  estate^  that  he  might  bo 
able  to  make  the  mostof  it^  It  would  be  too  great  an  extension  ol  the  deo- 
trine  of  implied  obligation  to  raiae  by  implication  a  rii^t  in  the  nature  of  an 
oqnltehle  assignment  of  the  benefit  of  the  eovenanii  There  was  no  bargain 
as  to  enforeing  the  oorenant  for  the  benefit  of  the  plaintifl^  and  we  eannot 
implj  eDe''t  Ma§ttr  t.  ffanmrd^  4  Ctk,  Dkw,  718.  Xho  other  kide 
^ir*ifflri'edt  in  sspamts  csinioBs^ 


Jbpson  v.  Killiah. 

[Ul  MASSAflHUsnnii,  mL\ 

OoirffEiioiOB— BioBrfoSiiAWiiv  FMmn.— U 
■eenre  and  enter  into  a  contraet  f  csr  the  doing  of  work,  and  oommenee 
its  perf ormanoe,  and  then  one  ol  them  diei^  and  the  others  perfcmn  the 
contraet,  they  most  aooonnt  to  the  representatives  ol  their  deceased 
feiUow*oontraotor  for  his  share  ol  the  profitSi 

/.  H.  ButUr,  for  the  defendants. 
H,  E.  Wartj  for  the  plaintiff. 

Holmes,  J.  This  is  a  bill  in  eqnity  for  an  aoconnt^  brofnght 
by  the  administrator  of  one  Patterill,  seeking  to  recover  a 
share  of  the  profits  arising  from  the  performance  of  a  contract 
by  which  the  deceased  and  the  defendants  undertook  to  pot 
in  a  brick  condait  and  to  make  certain  excavations  for  the 
Boston  Heating  Company.  The  answer  admits  the  contract, 
and  the  master  finds  that  the  deceased  rendered  some  ser- 
vices in  securing  and  in  performing  it.  But  be  died  very 
shortly  after  it  was  made,  and  the  defendants  went  on  and 
did  nearly  all  the  work  without  his  aid. 

The  main  contention  of  the  defendants  is,  that  PntterilPs 
death  put  an  end  to  his  interest  in  the  contract,  and  that  his 
administrator  is  not  entitled  to  any  part  of  the  profits.  But 
nothing  appears  in  the  pleadings  or  in  the  master's  report  to 
take  the  contract  with  the  heating  company  out  of  the  gen« 
eral  rule  that  the  survivors  must  account  with  the  representa^ 
Uve  of  tiieir  deceased  fellow-oontractor  for  his  interest   It  does 
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not  appear  that  eyen  as  between  the  deceased  and  the  heat- 
ing company  his  estate  did  not  remain  liable  for  the  perform- 
ance of  the  contract  But  whether  it  did  or  not,  it  was  liable, 
so  far  as  appears,  to  make  good  its  share  of  any  loss  to  the 
defendants,  and  was  entitled  to  share  in  any  gain:  Schenkl  v. 
Dana,  118  Mass.  236;  King  v.  Leighton,  100  N.  Y.  886,  893, 
894;  MeClean  ▼.  Kennard,  L.  B.  9  Ch.  836;  Newell  ▼.  Humph^ 
rey,  87  Vt  265,  270.  Bee  Freeman  v.  Freeman,  186  Mass.  260; 
142  Mass.  98. 

However  the  value  of  Putterill's  interest  would  have  been 
ascertained  had  the  question  arisen  before  performance,  there 
is  no  doubt  that,  as  the  defendants  have  gone  on  and  have 
performed  the  contract,  his  estate  has  a  right  to  share  the 
profits  realized.  The  master's  ruling  to  that  effect  is  correct, 
and  the  defendant's  exceptions  thereto  must  be  overruled: 
McClean  v.  Kennard^  L.  R.  9  Ch.  386;  Kir%g  v.  Leighton^  100 
N.  Y.  886. 

The  report  opens  no  other  question.  The  master  finds  that 
Putterill's  death  made  it  necessary  to  employ  the  plaintiff*  in 
his  private  capacity,  and  has  deducted  the  cost  of  his  service 
from  Putterill's  share.  This  appears  to  be  proper,  and  is  not 
excepted  ta  The  master  makes  no  further  allowance  to  the 
defendants,  and  there  is  nothing  to  show,  as  matter  of  law, 
that  he  onght  to  do  so:  See  Schenkl  v.  Dana,  118  Mass.  236, 
239;  Robinson  v.  Stmmom^  146  Masa.  167, 177. 

Exceptions  overruled. 

Decree  for  the  plaintiff! 

SvBVivoRflHir  09  AonoNS.  —  Ai  to  what  metioa  larTlTa,  sm  extended 
•ote  to  Boor  t.  Lowrt^,  S3  Am.  Rep.  WMW)  note  to  Strnt^  ▼•  VukUu^  SO 
Bep.M-M 
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Flahertt  v.  Mobah« 

[SI  MicmCAH,  53.] 
KunuifCB.  —  High  Fnroi  Erbotbd  fok  Srm,  and  with  iBiliat,  and  with 
no  other  purpose  Uiau  to  shut  ont  the  light  nnd  air  front  a  nMi^bor'a 
window,  is  a  niusauoe« 

E,  L.  OarroUf  for  the  appellant. 
Thompton  and  Temple^  for  the  respondent 

LoNO,  J.  The  parties  to  this  cause  own  adjoining  lots  in 
the  city  of  Grand  Rapids,  complainant's  lot  being  on  the 
northwest  corner  of  Ooodrich  and  Lagrave  streets,  and  the 
defendant's  lot  adjoining  it  on  the  north,  both  extending  west- 
erly to  an  alley  in  the  rear.  The  line  of  the  lots  was  estab- 
lished before  either  of  the  parties  purchased.  The  defendant 
built  a  house  some  years  ago  near  the  north  line  of  his  lot, 
and  standing  back  some  distance  from  the  street  He  oc- 
cupies this  property  as  his  home. 

In  August,  1888,  the  complainant  commenced  the  erection 
of  a  house  on  the  front  end  of  his  lot  It  was  to  be  a  double 
house,  facing  Lagrave  Street,  and  the  north  wall  being  laid 
about  four  feet  from  the  line  between  the  two  lots;  the  front 
wall  being  much  nearer  Lagrave  Street  than  defendant's  house. 
After  the  foundation  wall  was  laid,  the  defendant  built  a 
screen  or  board  fence,  about  ten  feet  in  height,  along  the  line 
of  the  lots,  but  upon  his  own  premises,  extending  from  the 
front  wall  of  the  oomplainant'fl  house  backward  ihe  whole 
length  of  complainant's  house. 

It  is  claimed  by  the  complainant  that  the  screen  or  fence  wan 
built  maliciously,  and  for  the  purpose  of  darkening  his  (ooni- 
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plainant*8)  rooms,  and  for  no  useful  purpose.  The  bill  is 
filed  to  compel  the  defendant  to  remove  such  fence.  On  the 
hearing  in  the  court  below,  the  court  decreed  such  removal 
within  sixty  days  from  the  decree,  and  perpetually  enjoined 
the  defendant  from  building  or  maintaining  such  a  screen  or 
fence.     From  this  decree  defendant  appeals. 

The  testimony  was  taken  in  open  court,  and  there  seems 
but  little  dispute  of  fact,  except  as  to  the  motive  which  in* 
duced  the  defendant  to  build  such  a  fence.  It  appears  that 
while  the  complainant  was  building  his  house,  and  during 
the  time  the  foundation  wall  was  being  placed,  the  wife  of  the 
defendant  came  up  and  saw  Mrs.  Flaherty  near  there,  and 
inquired  if  the  complainant's  house  was  to  stand  so  near  the 
street;  and  being  advised  that  it  was,  she  remarked  that  it 
would  spoil  the  looks  of  their  place  and  shut  off  their  south 
view,  and  if  it  was  so  built,  she  would  build  a  board  fenoe 
between  them  twelve  feet  high.  Soon  after  this  talk,  the  fence 
was  built  Posts  were  put  in  the  ground,  stringers  put  across, 
and  the  boards,  extending  up  and  down,  were  nailed  on  these 
stringers,  on  the  defendant's  side,  the  side  towards  complain- 
ant's house  being  rough  and  unplaned.  This  fence  stands 
within  about  four  feet  of  complainant's  house,  and  as  the 
proofs  show,  darkens  his  rooms,  and  obstructs  the  light  and 
air.  The  defendant  claims  not  to  have  known  much  about 
the  erection  of  the  fence;  but  it  is  shown  that  he  brought  the 
posts  there,  and  paid  the  bill  presented  for  its  construction, 
though  his  wife  looked  generally  to  the  height  and  character 
of  the  fenoe  while  it  was  being  built. 

It  is  not  profitable  to  recite  the  evidence  given  on  the  hear- 
ing. The  only  excuse  made  by  the  defense  for  its  erection 
comes  from  the  wife  of  the  defendant,  who  testifies  that,  while 
the  walls  of  the  complainant's  house  were  being  erected,  she 
met  Mrs.  Flaherty  on  the  corner  of  the  lawn,  and  inquired  if 
the  house  was  to  come  so  near  the  street  as  that,  and  being 
told  that  it  was,  she  responded  to  Mrs.  Flaherty:  "  Don't  you 
know  that  you  are  going  to  injure  the  property  on  the  street, 
and  injure  ourselves,  entirely?" 

Mrs.  Flaherty  said:  *'  We  are  building  the  house  for  oar* 
flelves,  not  for  other  people." 

Mrs.  Moran  said:  **Very  well.  We  will  build  a  fence  for 
ourselves,  and  we  will  make  it  twelve  feet  high." 

Soon  after  this  the  fence  was  built,  and  has  ever  since  been 

kept  and  maintained.     Mrs.  Moran  says,  upon  an  inquiry 
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being  made  as  to  who  maintains  it:  ^I  do,  for  my  owa 
benefit,  —  to  keep  the  neighbors  from  looking  through  my 
honse,  and  to  protect  my  lawn.  It  is  not  pleasant  to  live  in  a 
house  where  folks  can  look  right  through  it,  and  have  another 
bouse  down  in  front  of  you,  that  you  cannot  sit  down  by  a 
window  unless  your  neighbors  can  see  you.  There  are  times 
when  folks  want  to  be  alone  in  their  own  house;  and  further- 
more, I  want  that  fence  to  plant  vines  on/' 

The  animus  of  the  whole  matter  is  plainly  discernible  from 
the  testimony  of  Mrs.  Moran.  The  complainant  had  built  his 
house  standing  somewhat  nearer  the  street  than  defendant's 
house,  so  that  Mrs.  Moran's  view  was  obstructed  towards  the 
south,  and  she  thought  it  hurt  the  looks  of  her  place.  It  is 
very  evident  that  the  fence  serves  no  useful  or  needful  purpose, 
and  was  built,  and  is  now  maintained,  out  of  pure  malice  and 
spite.  The  case  comes  so  squarely  within  the  opinion  of  Mr. 
Justice  Morse  in  Burke  v.  Smithy  69  Mich.  880,  that  I  shall  not 
discuss  the  questions  of  law  involved.  It  was  there  held,  by 
an  equal  division  of  the  court  as  then  constituted,  that  a  fence 
erected  maliciously,  and  with  no  other  purpose  than  to  shut 
out  the  light  and  air  from  a  neighbor's  window,  is  a  nuisance. 
I  fully  approve  of  the  reasoning  of  Mr.  Justice  Morse  in  that 
case,  and  rest  this  case  upon  the  reasons  there  given  by  him. 

The  decree  must  be  afiirmed,  with  costs. 


FsMCBS  —  AonoK  rent  the  Malioioub  Brjbotiov  ov  High  Fsmce. — In 
Mahon  ▼.  Brown,  13  Wend.  361,  cited  id  the  note  to  Phdp$  ▼.  Nowten,  28 
Am.  Rep.  103,  the  conrt  decided  that  the  plaintiff  could  not  maintain  an  a<v 
tion  on  the  caie  against  the  defendant,  who  had  malicionely  erected  a  high 
fence  upon  his  own  premises,  not  for  any  benefit  to  himself,  but  merely  to 
annoy  the  plaintiff  and  ohstmct  her  air  and  light. 

In  Oueat  ▼.  Reynolds,  68  111.  478,  18  Am.  Rep.  670,  it  was  decided  that  tho 
plaintiff,  showing  no  prescriptive  right  to  light  and  air,  conld  not  maintain 
An  action  against  defendant  for  the  erection  upon  bis  own  land  of  a  high  board 
fence  within  two  feet  of  plaintiff's  honse,  whereby  light  and  air  were  shut  off 
from  such  honse  and  the  rooms  therein  rendered  dark  and  nnfit  for  habitation. 

In  Maaaachnsetts,  however,  there  is  a  statute  which  declares  certain  high 
fences,  maliciously  erected  by  one  upon  his  own  land,  to  be  private  nuisances, 
and  provides  a  remedy  therefor:  Mass.  Stata.  of  1887,  c.  348.  And  in 
JiitUout  V.  Knox,  148  Mass.  368,  12  Am.  St.  Rep.  660,  and  Smith  t.  Mor§e^ 
148  Mass.  407,  the  provisions  of  such  statute  were  held  to  apply  to  fences 
existing  at  its  passage  and  subsequently  maintained. 

A  somewhat  analogous  principle  underlies  the  decision  of  the  oonrt  in  Fal' 
ioon  T.  SehilUng,  29  Kan.  202,  44  Am.  Rep^  642,  in  which  the  rule  is  laid  down 
that  an  owner  of  land  may  erect  small  and  cheap  movable  tenement-houses 
thereon  close  to  the  line  of  an  adjacent  owner  and  let  them  to  orderly  colored 
tenants,  notwithstanding  his  avowed  purpose  is  to  punish  such  adjaoenl 
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«iwnflr  for  ffefosing  to  mII  him  hia  land  aft  «n  adequate  price,  and  to  compei 
bim  to  do  KK  Kor  can  »  private  dwelling  be  declared  a  nnisanoe  merely  be- 
oaue  it  may  injure  an  adjacent  owner  by  catting  off  hie  breese  from  and  hia 
▼iew  of  the  sea:  Qukitmi  r.  Board  qf  Aldermen,  64  Miaa.  483;  60  Am.  Rep. 
tt»  Compare  note  to  Pheipt  ▼•  Kowkn^  28  Am.  Bep.  101-108»  ae  to  actions 
agaiaat  the  owBerol  land  for  lawful  aota  dona  malioiouely  upon  hia  own  prenw 
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HaooTiABLB  IirvrRuiniiTS^BBXAOH  07  Wakraktt,  whdt  Ko  Dbrhbb 
10  A  KoTi.  —  It  is  not  a  good  defense  against  a  hcmaJUU  holder  for  yalne 
ttiat  he  was  Informed  that  the  note  was  made  in  oonsideration  of  an  ex* 
eentory  eontraot  of  warranty,  nnlees  he  was  also  informed  of  its  breach. 

Nbqotiablx  Ihstbumints — CoLLATXRAit  Warkantt  No  Dxrhbb  aoaikct 
PuBCHASEB  OF  NoTU  BXTORB  Matubitt.  —  A  mere  ooUateral  agreement 
or  warranty  made  at  the  time  a  note  !•  given  does  not  affect  its  nego- 
tiability, although  the  purchaser  before  maturity  may  know  of  snch 
agreement. 

HxooTiABLB  InsTsuHniTS — BftBACH  09  Waxbahtt  uff  Sai«i  Ko  Danuisa 
on  NoT&  —  A  purchaser  of  mares,  sold  at  auction  under  warranty  that 
they  are  with  foal,  who  gives  his  note  in  payment^  which  is  purchased 
by  a  third  person  for  value,  in  good  faith  and  before  maturity,  with 
knowledge  of  the  warranty,  but  without  knowledge  of  its  breach,  can* 
not  set  up  the  defense  of  a  breach  of  the  warranty  in  a  suit  on  his  note. 

Howard  and  Qoldy  for  the  appellants. 

Durand  and  Carton^  and  Ira  T,  Sayre^  for  the  respondent. 

Champlin,  C.  J.  This  suit  was  brought  to  recover  the 
amount  of  a  promissory  note  dated  November  15,  1887,  due 
in  one  year,  payable  to  Archibald  Carmichael  or  bearer,  for 
$407. 

The  consideration  for  which  the  note  was  given  was  one 
span  of  mares  and  two  colts,  purchased  by  James  Ottaway 
aA  an  auction  sale.  Ottaway  bid  off  the  span  of  mares. for 
$285»  and  the  colts  for  $122,  and  gave  his  note  for  the  amount 
Defendants  daim  that  at  the  time  of  sale  the  mares  were  war- 
ranted to  be  with  foal,  and  if  they  proved  to  be  so,  then  he 
(Ottaway,  the  purchaser)  was  to  pay  the  further  sum  of  six- 
teen dollars  for  the  service  of  the  horse.  Plaintiff  purchased 
the  note  of  the  payee  on  December  3, 1887,  and  paid  full  value 
for  it  It  turned  out  that  the  mares  were  not  with  foal.  The 
plaintiff  was  present  at  the  auction  sale,  and  acted  as  clerk 
for  Mr.  Carmichael,  who  was  confined  to  his  house  by  sick- 
ness, and  had  general  control  of  the  auction.    If  the  warranty 
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was  made  as  claimed  by  the  defendantSi  plaintiff  was  folly 
aware  of  it  at  the  time.  No  question  is  made  that  the  mares 
were  not  served  with  the  horse  in  the  proper  season.  Defend- 
ants claim  to  have  become  satisfied  that  the  mares  were  not 
with  foal  in  the  spring  or  sammer  following.  The  plaintiff 
denied  that  the  sale  was  with  the  warranty  claimed  by  de- 
fendants. 

The  first  question  to  be  decided  is,  whether,  conceding  there 
was  a  warrantyi  it  can  be  set  op  in  recoupment  of  damages 
^(ainst  the  note  in  plaintiff's  hand.  Restating  the  facts  for 
the  purposes  of  this  question,  it  presents  a  case  where  no  fact 
exists  which  impugns  the  title  of  the  holder,  nor  the  honesty, 
good  faith,  or  validity  of  the  original  transaction,  of  which  the 
note  was  a  part  There  was  simply  a  warranty  on  the  sale 
that  the  mares  were  with  foal,  and  if  they  proved  to  be  so,  the 
purchaser  was  to  pay  sixteen  dollars  more  for  the  service  of 
the  horse.  The  purchase  of  the  note  was  for  full  value,  with 
a  knowledge  of  the  warranty,  but  without  knowledge  of  its 
breach,  before  the  note  matured,  and  before  it  was  known  that 
there  would  be  a  breach.  The  promise  of  the  defendants  was 
not  conditional;  neither  was  there  fraud  nor  imposition  con- 
nected with  the  inception  of  the  note.  The  plaintiff,  having 
paid  value  before  maturity,  held  the  note  by  an  independent 
title. 

It  was  said  by  this  court  in  Nichols  v.  Sober^  88  Mich.  681> 
that  "  the  law  has  always  been  solicitous  to  exclude  any  rules 
calculated  to  hinder  the  free  circulation  of  mercantile  paper 
having  legitimate  inception,  as  in  this  case;  and  it  is  settled 
in  this  state  that  a  transferee  cannot  be  deprived  of  his  right 
as  a  bona  fide  holder  in  this  class  of  cases,  except  upon  evi* 
dence  sufficient  to  show  his  participation  in  the  fraud,  or 
equivalent  misconduct  of  the  party  who  transfers  to  him." 

It  is  laid  down  in  1  Parsons  on  Bills  and  Notes,  261,  that 
**  knowledge  on  the  part  of  the  holder,  at  the  time  he  took  the 
note,  that  it  was  not  to  be  paid  on  a  specified  contingency,  is 
not  sufficient  to  defeat  his  right  to  recover,  although  the  con- 
tingency had  then  happened,  if  he  was  ignorant  of  this  fact"; 
citing  Adams  v.  Smithy  35  Me.  324;  Ferdon  v.  Jones^  2  £.  D. 
Smith,  106;  Davis  v.  MeCready^  4  E.  D.  Smith,  565;  see  also 
Kdso  V.  Frye,  4  Bibb,  493;  Dow  v.  TwtOe,  4  Mass.  414;  3  Am. 
Deo.  226;  StaU  Nat.  Bank  v.  Cason^  89  La.  Ann.  865;  Patten 
T.  GUason^  106  Mass.  439;  Davis  v.  McCready^  17  N.  Y.  280; 
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72  Am.  Dec.  461;  Craig  y.  Sibbett^  15  Pa.  St.  238;  Bond  y. 
WilUe,  12  Wis.  611. 

From  the  foregoing  authorities,  and  upon  reason,  the  correct 
doctrine  appears  to  be,  that  it  is  not  a  good  ground  of  defense 
against  a  bona  fide  holder  for  value  that  he  was  informed  that 
the  note  was  made  in  consideration  of  an  executory  contract, 
unless  he  was  also  informed  of  its  breach.  If  he  had  knowledge 
of  the  breach,  the  defense  may  be  interposed:  Wagner  ▼.  Died* 
rich,  50  Mo.  484;  Coffman  v.  Wilson,  2  Met.  (Ky.)  542;  Boic- 
man  v.  Van  Kuren,  29  Wis.  218;  9  Am.  Rep.  554;  Sutton  v. 
Beckwith,  68  Mich.  303;  13  Am.  St.  Rep.  344. 

The  note  in  question  being  valid  in  its  inception,  and  not 
subject  to  any  condition,  a  collateral  agreement  to  warrant  the 
mares  to  be  with  foal  cannot  be  set  up  as  a  defense  to  the 
action  in  this  case,  where  the  plaintiff  purchased  in  good  faith 
for  value,  and  without  any  notice  or  knowledge  of  any  breach 
of  the  warranty.  A  mere  collateral  agreement  or  warranty 
made  at  the  time  the  note  was  given  does  not  affect  the  valid- 
ity or  negotiability  of  the  note,  although  the  purchaser  before 
maturity  may  know  of  such  agreement.  It  is  common  knowl- 
edge that  in  many  executory  contracts,  involving  large. sums 
of  money,  such  as  drafts  drawn  against  bills  of  lading,  and 
also  such  as  the  purchase  of  real  estate,  lumbering  contracts, 
construction  of  buildings  and  roads,  and  other  business  deal- 
ings, notes  are  given,  and  often  negotiated  to  those  familiar 
with  the  terms  of  the  contracts;  and  it  would  unnecessarily 
hamper  the  transfer  of  such  paper,  and  affect  its  value  injuri- 
ously, to  hold  that  the  purchaser  before  breach  of  such  con- 
tract, although  he  had  notice  of  the  contract  under  which  it 
was  given,  takes  such  paper  subject  to  any  damages  that  may 
arise  to  the  maker  from  failure  of  the  payee  to  perform  such 
contract.  There  is  neither  reason  nor  necessity  for  so  holding. 
Indeed,  the  defendants  in  this  case  set  up  in  their  notice  of 
defense  the  warranty  and  its  breach,  and  that  plaintiff  pur- 
chased the  note  with  knowledge  of  such  warranty  and  its 
breach  before  he  so  purchased. 

The  jury  found,  in  answer  to  a  special  question,  that  the 
plaintiff,  George  Miller,  bought  the  note  in  question  of  Archi- 
bald Carmichael  before  his  death;  and  it  was  in  proof  that 
he  died  January  6,  1888.  This  is  an  end  of  the  case.  The 
defense  is  not  made  out,  and  it  is  immaterial  if  testimony 
tending  to  show  a  warranty  by  Carmichael  was  erroneously 
ruled  oak     Under  the  special  finding,  which  haa  the  force  of 
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a  special  yerdict,  no  other  general  verdict  oonld  havv  been 
rendered  by  the  jury  than  the  one  they  did. 
The  judgment  muBt  be  affirmed. 


Nbootzaslb  IvsTRUMnm— Pbomisbobt  Nona — DarawM.  —  Fkflnre 
if  oonndemtion  m  a  defense  to  »  note  mntt  be  proved  by  him  wbo  alleges  it^ 
and  he  most  also  show  that  tiie  plaintiff,  who  received  the  note  before  ma- 
turity, had  notiee  of  such  defense  at  tiie  time  he  received  it:  MMtdl  v. 
Detdt,  49  HL  416;  95  Am.  Dee.  621.  Defect  or  failure  of  the  consideration 
of  a  note  may  be  given  in  evidence  against  the  payee^  or  even  the  in  donee 
with  notice:  U  Blanc  t.  Sanglair,  12  Hart.  (La.)  402;  13  Am.  Dee.  377,  and 
Bote  378,  379.  Where  a  note  recites  tba  consideration  upon  which  it  rests, 
an  indorsee  taking  it  before  matority  is  chargeable  with  notice  of  such  re« 
eitaL  The  recital  is  not,  however,  sufficient  of  itself  to  adviM  him  that 
there  was  or  necessarily  wonld  be  a  failure  of  consideration;  still,  if  at  the 
time  of  the  indorsement  the  consideration  had  in  fact  failed,  the  recital 
might  be  soffioient  to  put  him  npon  inquiry:  Sieffd  v.  Ckieago  He,  Bank^  131 
HL  660;  19  Am.  St  Rep.  51.  Compaxe  Svtton  v.  BeekwUh,  68  Mich.  303;  13 
Am.  St  Rep.  344|  and  note;  Kuienkm^  v.  Otxff,  71  Mioh.  676}  15  Am.  8t. 
B^  S88^  and  note  287»  28a 
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JJKL  MiOHieAM,  2flQL] 

I — PamiaaiD  OoiiMUiiiOATioirB;  — In  notions  for  Ubel,  qoalified  priv- 
ilege aztends  to  all  oommunicationa  made  boma  JkU  npon  any  anbject- 
matter  In  which  the  party  communicating  has  an  Intersst^  or  in  refer- 
•noe  to  which  he  has  a  dn^,  to  a  person  having  a  oonasponding  interest 
or  duty,  and  ombraoea  easea  where  the  duty  is  not  a  l^gal  one^  bnt  ia  of 
a  moral  or  social  character  of  imperfect  obUgatioD. 
MaaoaiiTQia  Aqsmot  —  PBiYiUBaBD  OoiocuxiOAnoa.  —  A  meroantQe 
agen^  does  not  stand  in  such  relation  either  of  interest  or  dnty  with 
its  subscribers  that  oommnnioationa  from  it  to  them  generally  an  privi- 
leged. Bzeeptions  exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  partienlar  information  and  to  whom  it  la  famished  npon 
special  reqneat  To  this  extent,  and  no  farther,  are  snoh  oommnnica- 
tions  protected  by  a  qualified  privilege. 

BT  MuGAimui  AoSHor.  — False  pnblioationa  respecting  the  char- 
acter and  financial  standing  of  a  bnsineas  man,  furnished  by  a  mercantile 
agency  to  its  sabseribers  generally,  without  request^  is  Ubaloas,  and  not 
privileged,  thongh  made  in  good  faith. 

BT  AoxBT  ov  MxBflAKnui  AoBiTOT.  —  A  general  agent  and  district 
boainesB  manager  for  a  mercantile  agency  who  furnishes^  or  canses  to  be 
furnished,  through  his  ohief  clerk,  to  its  snbocribers  generally,  without 
reqnesth  false  poblicationa  respecting  the  diaracter  and  financial  stand- 
ing of  a  bosinesB  man,  is  liable  ia  an  action  for  libel  tharafory  as  soch 
oommnnioationa  are  not  privileged. 

Henry  M.  Duffidd^  for  the  appellants. 

DielAnMon^  Thwher^  and  Stevenaanj  for  the  respondents. 
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Champun,  C*  J.  The  plaintiffB  Bued  Minchenar  nod  Bobert 
G.  Dun  to  recover  damages  for  a  libel  published  by  the  S.  O. 
Dun  A  Co.  Mercantile  Agency,  of  which  Minchener  was  the 
general  manager  of  a  district  in  Michigan,  of  and  oonoeming 

the  plaintiffs. 

Max  E.  PoUasky  and  Frank  E.  PoUaeky  composed  the  firm 
of  PoUasky  Brothers,  carrying  on  mercantile  business  at  the 
village  of  Alma,  Gratiot  County,  Michigan.  They  had  been  en- 
gaged in  business  at  that  place  since  1882.  They  were  in  good 
credit,  and  had  never  filed  or  placed  a  chattel  mortgage  upon 
their  property,  and  in  carrying  on  their  business  bought  mostly 
upon  credit,  and  had  established  a  business  reputation  tot 
prompt  payment  of  their  bills. 

R.  G.  Dun  &  Co.  is  a  mercantile  agency  well  known  in  the 
mercantile  community,  and  have  a  clientage  throughout  the 
United  States  estimated  at  twenty-five  thousand  snbscribeiSt 
and  in  the  state  of  Michigan  of  about  six  hundred. 

The  alleged  libel  consists  in  R.  G.  Dun  A  Ca  sending  from 
their  Detroit  o£Sce  to  their  subscribers  what  is  known  as  a 
*'  notification-sheet,"  under  date  of  February  28, 1887,  which, 
under  the  head  of  *' Items  of  Record,"  '*  Michigan,"  among 
other  items,  contained  the  following:  — 

'' Alma  —  PoUasky  Bros.  Chat  mori,  110,000.  D.  G^ 
clothing,  and  B.  &  S." 

This  item  was  wholly  false.  R.  G.  Dun  &  Co.  were  non- 
residents, as  also  was  Robert  G.  Dun,  and  no  service  of  process 
was  had  upon  him  in  this  suit,  and  he  did  not  appear  to  the 
action. 

Minchener  was  general  manager  of  a  district  of  the  Michi- 
gan business,  and  was  located  at  Detroit.  He  was  paid  a 
salary,  and  a  further  compensation  for  his  services,  depend- 
ing upon  the  amount  of  business  done  in  Michigan.  He 
had  authority  to  employ  clerks  and  to  discharge  them. 
Notification-sheets  were  sent  direct  to  subscribers  from  the 
Detroit  office.  Reports  were  made  to,  and  all  letters  contain- 
ing information  affecting  the  credit  of  tradesmen  were  mailed 
to,  his  address  individually  in  Detroit.  He  had  a  chief  clerk, 
who  opened  these  letters  and  noted  their  contents.  Minchener 
based  his  defense  upon  two  grounds:  1.  That  the  communi- 
cation was  privileged;  2.  That  the  libel,  if  libel  it  was,  was 
published  by  R.  G.  Dun  &  Co.;  that  he  was  not  a  member  of 
that  company,  and  had  no  proprietary  interest  therein,  and 
Was  not  responsible  for  its  publication. 
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The  trial  ooart  took  the  case  from  the  jury,  and  directed  a 
verdict  for  defendanti  opoa  the  ground  that  Minchener  was 
not  liable. 

1.  Was  tike  notifioatioa-eheet,  which  was  sent  to  all  sob- 
■oriberSi  a  privileged  communication? 

In  Bacon  r.  likkigan  Cent.  R.  R.  Co.,  66  Mich.  166, 1  die- 
eneeed  the  subject  of  privilege  in  actions  for  libel,  and  shall 
not  go  over  the  ground  again.  I  adhere  to  what  I  there  said, 
both  as  to  absolute  and  qualified  privilege.  There  is  no  foun« 
dation  for  the  claim  that  the  libel  set  forth  in  the  declaration 
is  absolutely  privileged.  The  question  is,  Do  the  facts  of  this 
ease  bring  the  publication  within  the  class  of  communications 
which  are  qualifiedly  privileged?  Qualified  privilege  extends 
to  all  communications  made  bona  fide  upon  any  subject-mat- 
ter in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  to  a  person  having  a  corre- 
sponding interest  or  duty;  and  embraces  cases  where  the  duty 
is  not  a  legal  one,  but  is  of  a  moral  or  social  character,  of  im- 
perfect obligation:  Bacon  v.  Michigan  Cent,  R.  R*  Co,,  66  Mich. 
170,  and  cases  cited. 

The  mercantile  agency  does  not  stand  in  such  relation, 
dther  of  interest  or  duty,  with  its  subscribers  generally,  that 
communications  from  it  to  them  generally  are  privileged.  Ex- 
ceptions exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  particular  information,  and  to  whom  it  is 
furnished  upon  special  request  To  this  extent,  and  no  fur- 
ther, are  such  communications  protected  by  a  qualified  privi- 
lege. 

Consider  for  a  moment  the  relation  of  the  mercantile  agency 
to  its  subscribers.  It  undertakes  to  furnish  them,  for  a  con- 
sideration paid  in  advance,  such  information  relative  to  the 
responsibility  and  credit  of  merchants  and  others  as  it  obtains 
from  its  subagents,  servants,  and  correspondents,  without 
guaranteeing  the  accuracy,  reliability,  or  correctness  of  such 
information,  or  being  responsible  for  any  loss  caused  by  the 
neglect  of  its  agents  and  servants,  or  for  their  want  of  verity. 
It  expressly  stipulates  that  it  will  not  reveal  to  such  subscrib- 
ers the  sources  of  its  information,  nor  the  names  of  the  per- 
sons from  whom  it  received  it,  and  requires  a  pledge  from  the 
subscribers  that  they  will  never,  under  any  circumstances, 
communicate  to  the  persons  reported  the  information  received 
concerning  them  from  the  mercantile  agency.  It  also  adopts 
measures  to  prevent  the  particular  couimunities  from  ascer- 
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taining  the  name  or  identity  of  the  person  reporting  the  stand- 
ing of  bueiness  men  in  that  community. 

The  secret  and  inqaisitorial  agencies  ramify  every  part 
of  the  United  States  and  the  Dominion  of  Canada,  and 
possess  the  power  of  destroying  with  falsehood  or  calumny 
the  credit  of  any  business  man  in  the  country,  and  of  bring- 
ing him  to  bankruptcy  and  ruin.  To  hold  such  yast  secret 
inquisitions  exempt  from  liability  for  false  publications  re- 
specting the  character  and  standing  of  a  business  man  would 
be  to  sanction  the  highest  injustice.  The  business  man's  in- 
^E^i^7>  1^  reputation  for  fair  and  honest  dealing,  his  pros- 
perity in  the  transaction  of  his  business,  are  of  the  utmost 
importance  to  him,  and  are  oftentimes  his  best  capital  with 
which  to  carry  on  his  business. 

CommeroiflJ  credit  is  based  upon  confidence,  and  all  know 
upon  how  frail  foundation  commercial  confidence  is  builded. 
A  breath  of  suspicion  may  destroy  it  Confidence  is  with- 
drawn, and  the  party  is  ruined.  And  so  in  a  broader  field, 
a  breath  of  suspicion  is  directed  against  the  public  credit* 
suspicion  gives  place  to  rumors  of  disaster,  rumors  dissemi- 
nated undermine  the  general  confidence,  and  a  panic  is  the 
result  On  the  other  hand,  these  same  commercial  agencies, 
which  always  have  their  fingers  upon  the  business  pulse  of  the 
country,  are  a  most  potent  factor  in  keeping  up  public  confi- 
dence. They  issue  their  manifestoes  of  encouragement,  and 
scatter  them  broadcast  over  the  land.  They  are  read  by  the 
business  men  of  the  country.  The  newspapers  assist  the  cir- 
culation among  all  classes  of  people,  and  public  confidence  is 
strengthened,  or,  at  least,  fears  of  disaster  are  allayed.  In 
this  they  exert  a  strong  influence  for  good,  and  are  recognized 
institutions  in  carrying  on  the  business  of  the  country.  But 
they  are  also  potent  for  evil  to  the  individual.  They  send  out 
their  notification-sheets  containing  a  false  statement  respecting 
m  particular  person,  and  he  is  undone,  —  no  one  will  trust  him, 
and  all  claims  are  pressed  for  immediate  payment  His  busi- 
ness character  is  sullied,  confidence  is  withdrawn,  and  his 
business  career  has  received  a  blow  which  it  will  require  a 
long  time  to  repair. 

The  notification-sheet  containing  the  false  statement  respect- 
ing the  acts  of  Pollasky  Brothers  was  not  alone  sent  to  those  who 
were  dealing  with  them  and  extending  them  credit,  but  to  be- 
tween six  and  seven  hundred  subscribers  in  Michigan,  and  oth- 
ers residing  out  of  the  state,  from  some  of  whom  they  might  wish 
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to  parchase  goods  upon  credit,  and  tluB  without  any  request 
being  made  to  be  informed  of  the  standing  or  credit  of  Pol* 
lasky  Brothers;  and  others  of  whom,  and  by  far  the  greater 
number,  were  engaged  in  different  lines  of  business,  and 
were  in  no  manner  interested  in  knowing  their  standing,  or 
financial  ability  or  business  integrity.  To  all  such  the  com* 
munication  was  not  privileged.  It  cannot  be  said  that  a 
blacksmith,  a  saw-mill  and  lumber  dealer,  a  furniture  manufac- 
turer, a  dealer  in  hardware,  a  chemist,  mineral-water  bottlers, 
butchers,  book-agents,  physicians,  or  druggists,  or  those  in 
other  business  mentioned  in  the  notification-sheets  who  are 
not  engaged  in  the  wholesale  or  retail  dealing  in  dry-goodS| 
clothing,  or  boots  and  shoes,  are  at  all  interested  in  the  busi- 
ness standing  of  a  dealer  in  dry-goods,  clothing,  and  boots 
and  shoes. 

No  court  has  gone  so  far  as  to  hold  that  all  communications 
made  by  a  mercantile  agency  to  its  subscribers,  if  made  in 
good  faith,  but  made  generally,  without  request,  or  to  those 
not  inquiring  concerning  or  interested  in  knowing  the  condi- 
tion and  financial  standing  of  a  person,  are  privileged.  On 
the  contrary,  courts  have  uniformly  held  that  privilege  does 
not  extend  to  false  publications  made  to  patrons  who  have  no 
such  interest  in  the  subject-matter:  Ooldtiein  v.  Fots^  2  Car.  & 
P.  252;  12  Eng.  Com.  L.  556;  Commonwealth  v.  Staeey,  8  Phila. 
617;  Taylor  v.  Churchy  8  N.  Y.  452;  Ormsbyy.  Douglass,  37  N..  Y- 
477;  Sunderlin  v.  Bradstreet,  46  N.  Y.  188;  7  Am.  Rep.  322; 
King  v.  PatUraon,  49  N.  J.  L.  417;  60  Am.  Rep.  622;  Brad- 
$treet  Co.  v.  GUI,  72  Tex.  115;  13  Am.  St  Rep.  768;  Johnson 
V.  Bradstreet  Co.,  77  Ga.  172;  4  Am.  St.  Rep.  77;  Erberv.  Dun 
&  Co.,  12  Fed.  Rep.  526;  and  see  26  Am.  Law  Reg.,  N.  S.,  681, 
and  28  Am.  Law  Reg.,  N.  S.,  259. 

It  was  strongly  urged  upon  us  at  the  hearing  that  we  should 
adopt  the  able  opinion  of  VanSyckel,  J.,  in  which  he  dissents 
from  the  majority  of  the  court  in  King  v.  Patterson^  49  N.  J.  L. 
417,  60  Am.  Rep.  622,  in  which  he  goes  the  whole  extent  of 
giving  immunity  to  commercial  agencies  for  all  publications 
made  in  good  faith  to  their  subscribers,  whether  true  or  false. 
In  his  desire  to  keep  abreast  of  the  progressive  state  of  so- 
ciety, and  the  new  and  varying  conditions  that  may  arise  in 
the  progress  of  the  age,  he  has  entirely  overlooked  the  rights 
of  the  individual,  forgetting  that  "society  is  organized  and 
courts  established  tar  the  protection  of  the  rights  of  individ- 
uals." 
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It  is  all  yerj  well  to  advance  the  interests  of  the  wholesale 
dealers  as  a  class,  and  afford  them  iDformation  which  will 
reasonably  protect  them  from  loss.  Bat  there  is  no  principle 
of  jostioe  or  of  law  which  requires  this  to  be  done  at  the  ex- 
pense  of  the  individuaL  It  would  be  a  harsh  and  tyrannical 
rule  that  would  protect  one  person  from  loss  at  the  pecuniary 
ruin  of  another.  The  welfare  of  society  does  not  require  that 
a  few  great  wholesale  dealers  shall  thrive  by  the  sacrifice  of 
many,  or  of  any,  small  purchasers. 

The  code  of  Georgia  defines  ^'privilege"  very  much  the  same 
as  it  signifies  at  common  law.  Section  2980  declares  as  privi- 
leged communications,  —  '^  1.  Statements  made  bona  fide^  in 
the  performance  of  a  public  duty;  2.  Similar  statements  in 
the  performance  of  a  private  duty,  either  legal  or  moral." 

In  Johmon  v.  Bradatreei  Co^  77  Ga.  172,  4  Am.  St  Rep.  77, 
the  commercial  agency  sought  to  justify  a  false  charge  made 
against  the  plaintiff  under  the  plea  of  privilege.  After  show- 
ing that  the  false  charge  was  not  made  in  the  performance  of 
a  public  duty,  Jackson,  0.  J.,  said  (page  175):  ^'  If  one  makes 
it  his  business  to  pry  into  the  affairs  of  another  in  order  to  coin 
money  for  his  investigations  and  information,  he  must  see  to 
it  that  he  communicate  nothing  that  is  false.'' 

And  he  held  that  the  communication  made  under  a  contract 
similar  to  the  one  introduced  in  evidence  in  this  case  was  not 
the  result  of  a  private  duty,  either  moral  or  legal,  in  the  sense 
of  the  statute,  and  was  not  privileged. 

If  we  should  advert  to  the  circumstances  of  the  publication 
of  this  libel,  we  could  point  out  circumstances  from  which  a 
jury  might  infer  express  malice.  The  information  was  ob- 
tained from  Mr.  Balke,  an  attorney  at  Alma,  where  PoUasky 
Brothers  carried  on  business.  He  was  the  correspondent  of 
the  agency  at  that  place.  On  February  20, 1887,  he  sent  a 
letter  by  mail  from  Alma,  addressed  to  George  H.  Minchener, 
Detroit,  in  which  he  stated:  "  I  write  to  inform  you  that  there 
has  been  a  chattel  mortgage  of  ten  thousand  dollars  filed  in 
this  township  upon  the  stock  of  dry-goods  and  clothing,  boots 
and  shoes,  of  PoUasky  Brothers,  running  to  Citizens'  National 
Bank,  Detroit  Think  it  is  the  forerunner  of  a  failure. 
Would  advise  caution  in  dealing  with  them.'' 

This  was  received  at  the  Detroit  office  of  Dun  &  Co.  on  the 
21st,  and  the  letter  was  opened  by  the  chief  clerk,  Thomas, 
who  knew  that  there  was  no  Citizens'  National  Bank  in  Detroit. 
He  knew  that  the  information  was  not  correct  in  that  particu- 
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lar.  NotwItliBtanding,  ha  took  ibis  letter,  and  directed  a 
type-writer  to  make  a  report  to  send  out  in  proper  form,  as 
follows:  ^PoUasky  Brothers,  dry-goods,  clothing,  boots  and 
shoes,  Alma,  Gratiot  County,  Michigan.  —  A  chattel  mort- 
gage of  ten  thoosand  dollars  has  been  filed  in  this  township, 
covering  their  stock  of  dry-goods  and  boots  and  shoes,  run- 
ning to  Citizens'  National  Bank,  Detroit  It  is  thought  that 
this  may  be  the  forerunner  of  a  failure.  Would  advise  cau- 
tion in  dealing  with  them,  and  prompt  action  on  the  part  of 
crediiom.^ 

The  words  in  Italics  were  added  in  the  Detroit  office,  and 
were  very  pernicious  in  their  effect  upon  PoUasky  Brothers; 
for  they  not  only  found  their  credit  ruined,  but  their  creditors 
took  prompt  action  in  presenting  claims  that  were  not  due,  as 
well  as  those  that  were.  R.  G.  Dun  &  Co.,  at  Detroit,  advised 
Balke  that  there  must  be  some  mistake,  as  there  was  no  such 
bank  in  Detroit,  and  requested  him  to  investigate  further,  and 
report,  and  instead  of  waiting  for  the  result  of  such  investiga- 
tion, sent  out  the  notification-sheet  uncorrected,  and  contain- 
ing the  wholly  false  statement,  on  February  23d.  It  would 
seem  that  plenty  of  time  had  elapsrdd,  where  daily  mails  and 
telegraphic  wires  connect  the  two  points,  to  ascertain  the 
truth  of  the  report. 

2.  Is  George  H.  Minchener  liable  for  the  publication  of  this 
libel?  The  attorney  for  the  plaintiffs  insists  that  the  facts  in 
the  case  directly  connect  the  defendant  Minchener  with  the 
publication,  and  establish  an  implied  consent  to  and  author-, 
ization  of  the  publication  of  the  libel  complained  of.  He  claims 
that ''  the  evidence  was  uncontradicted  that  the  information 
contained  in  the  item  in  the  notification-sheet  concerning  plain- 
tiffs was  sent  to  the  office  of  the  defendant  Minchener  in  Detroit, 
in  a  letter  by  one  Balke,  an  attorney  at  Alma,  Michigan.  It 
is  addressed  to  'George  H.  Minchener,  Detroit,  Michigan,'  not 
to  •  R.  G.  Dun  &  Co.,'  or  to  *  George  H.  Minchener,  agent  R.  G. 
Dun  A  Co.,'  but  to  'George  H.  Minchener,'  personally  and  in- 
dividually. There  is  not  a  line  or  word  in  the  letter  to  indicate 
that  it  was  intended  for  R.  G.  Dun  &  Co.  The  defendant 
swears  he  did  not  receive  it,  but  found  it  in  the  office  of  R.  G. 
Dun  &  Co.,  of  which  he  was  manager,  and  when  he  found  it, 
that  it  was  opened.  And  in  explanation  of  this,  be  says  that 
stamped  envelopes  are  furnished  to  the  attorneys  of  the  agency, 
in  which  to  reply  to  inquiries,  and  that  those  envelopes,  for  the 
Detroit  office,  and  sent  out  therefrom,  were  addressed  '  George 
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H.  Minchener';  and  be  leaves  it  to  be  inferred  tbat  tbis  letter 
oame  in  one  of  tbese  enyelopes,  and  was  opened  hj  bis  chief 
elerky  Cbarles  P.  Tbomas,  who  prepared  the  notification  sheet 
from  it,  and  also  sent  out  the  notices  to  the  other  oflSces  of 
R.  O.  Dun  &  Co.  Mincbener  testifies  that  all  letters  in  envel- 
opes  with  the  printed  address, '  Oeorge  H.  Mincbener,  Detroit, 
Michigan/  would  go  into  bis  chief  clerk's  bands,  whose  duty  it 
would  be  to  open  it,  and  unless  there  was  something  excep 
tional  in  connection  with  the  matter,  Mincbener's  attention 
would  not  be  called  to  if 

And  be  contends  tbat  ^*  if  we  believe  Mincbener's  testimony, 
the  case  therefore  stands  thus:  Mincbener  authorizes  Thomas 
to  open  all  letters  addressed  to  him,  and  to  incorporate  in  the 
notification-sheets  whatever  items  of  news  he  finds  in  such 
letters,  without  consulting  him,  'unless  there  was  something 
exceptional  in  connection  with  the  matter.'  Thomas,  acting 
under  this  authority,  receives  the  Balke  letter,  prepares  the 
notification-sheet  from  the  information  therein,  and  sends  out 
tbis  false  and  wicked  libel  broadcast  all  over  the  United  States. 
When  sued  for  the  serious  damage  whicb  the  libel  has  caused 
the  plaintiflb,  he  replies:  '  I  knew  nothing  whatever  about  it. 
You  must  sue  Thomas,  my  chief  clerk,  or  R.  Q.  Dun  &  Co., 
my  principal,  but  you  can't  sue  me  because  of  anything  my 
cbief  clerk  did.'" 

The  plaintiffs'  counsel  also  contends  that  the  principles  of 
mpondeai  superior  do  not  apply  in  cases  for  libel;  that  the 
proposition  is  general  and  elementary  that  '*  every  one  who 
requests,  procures,  or  commands  another  to  publish  a  libel  is 
answerable  as  though  he  published  it  himself.  And  such  re- 
quest need  not  be  express,  but  may  be  inferred  from  the  de- 
fendant's conduct";  citing  Odgers  on  Libel  and  Slander,  15H, 

The  same  work,  at  page  359,  lays  it  down  as  the  law  that 
'^if  any  agent  or  servant  be  in  any  way  concerned  in  writing, 
printing,  publishing,  or  selling  a  libel,  he  will  be  both  civilly 
and  criminally  liable.  If  a  clerk  or  servant  copy  a  libel,  and 
deliver  the  copy  be  has  made  to  a  third  person,  be  will  be  lia- 
ble as  a  publisher.  That  his  master  or  employer  ordered  him 
to  do  so  will  be  no  defense." 

It  is  not  necessary  to  go  to  the  full  extent  of  the  text  to  bold 
an  agent  liable  severally  or  jointly  with  the  principal 

"  In  general,"  says  Mr.  Justice  Cooley,  ^  all  persons  in  any 
manner  instrumental  in  making  or  procuring  to  be  made  the 
defamatory  publication  are  jointly  and  severally  responsible 
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therefor.  Therefort  one  in  the  conrse  of  whoBO  business  & 
libel  is  poblisbed  by  his  agent  may  be  Joined  with  an  agent  in 
an  action  for  the  pnblioation'':  Cooley  on  Torts,  194. 

There  was  testimony  in  the  ease  sufficient  to  be  submitted 
to  the  jury  upon  the  question  whether  Minchener  published, 
or  caused  to  be  published,  the  publication  alleged  to  be  libel- 
ous, and  the  court  erred  in  taking  the  case  firom  them. 

The  judgment  must  be  rerersed,  and  a  new  trial  granted. 

LlBIL  —  TXPniMiVD  OOMMURIOATIOVS  —  001fiaBGL4L   AaKNom.  —  0«ll« 

•ral  pablioations  parportiiig  to  diaoloee  the  basinesi  •tending  iti  men,  and 
which  ar«  oircnUtad  among  all  the  patrons  of  the  pnldishary  aro  not  priTi* 
kged  oommnnications;  but  a  commercial  agency  may  impart  snoh  information 
to  any  particular  patron  who  haa  a  particular  intereit  in  the  affairs  of  the 
person  whose  bosiness  standing  is  given:  Note  to  MeAIUtier  r,  Jkirok  Frm 
FrtsB  Oo.,  16  Am.  8t  Rep.  848»  849;  Ltwry  t.  Vtdder,  40  Minn.  CT^i  Aratf- 
la^Cb^  T.  QUk  72  Tex.  116|  18  Anu  St.  Bep.  769. 


Feoplb  V.  Gordon. 

«       HSL  MiCHWaVt  ns.] 

MOHIOIPAL    GoRFOSATIOin  — OrDUAVOB    RiaULATDfO  BjDCOTAL   OV    QAft- 

BAGK.  ^  Under  a  statnte  anthoriang  a  city  oonneil  to  proTide  by  ordi^ 
nance  for  the  manner  of  removal  of  garbage  from  a  eity,  and  to  Impoes 
and  enforce  appropriate  penalties,  an  ordinance  requiring  the  garbage 
to  be  removed  through  and  out  of  the  city  in  dosed,  water-tight  oaits 
or  wagons,  marked  '*  Garbage,"  is  reasonable  and  valid. 

Edwin  F.  Conely^  for  the  appellant 

John  W.  McOrath,  Charles  W.  Casgrain^  and  OharUs  S.  Ue^ 
Donald^  for  the  people. 

Morse,  J.  The  defendant  was  convicted,  under  an  ordi- 
nance of  the  city  of  Detroit,  for  ^  nnlawfnlly  and  willfully 
engaging  in  collecting  and  removing,  in  an  open  wagon,  of 
garbage  within  the  city  of  Detroit,  .  •  •  •  not  being  author- 
ized so  to  do  by  permit  from  the  health-officer  of  the  city.'' 

It  is  contended  in  his  behalf  that  this  conviction  is  illegal 
and  unwarranted,  because  the  ordinance  is  unreasonable,  par- 
tial, and  unequal  in  its  operation,  and  was  adopted  for  the 
purpose  of  creating,  and  does  create,  a  monopoly.  The  ordi- 
nance is  as  follows:  — 

'^  Sec.  1.  It  is  hereby  made  the  duty  of  the  occupant  or 
occupants  of  every  dwelling*house  or  other  building  in  the 
dty  of  Detroit  to  provide  a  suitable  and  water-tight  box  or  other 
vessel,  of  a  convenient  size  to  be  handled  by  the  garbage  col- 
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lector,  in  which  said  occupant  or  occupants  shall  cause  to  be 
placed  or  deposited  all  offal,  garbage,  and  refuse,  animal  and 
vegetable  matter,  of  the  premises.  Such  occupants  shall  keep 
Buch  box  or  other  vessel  at  a  place  on  the  premises  most  ac- 
cessible to  the  person  collecting  the  garbage  and  offal,  and  it 
shall  be  unlawful  to  put  any  but  refuse  animal  and  vegetable 
matter  in  the  vessel  used  for  garbage  and  offal. 

**  Sec.  2.  All  garbage  and  offal  shall  be  collected  in  water- 
tight, closed  carts;  and  each  cart  shall  be  purified  as  often  as 
the  health-officer  may  direct,  and  shall  have  painted  thereon 
the  word  *  Ghirbage.' 

**  Sec.  8.  No  person  shall  engage  or  assist  in  collecting,  re- 
moving, or  disposing  of  garbage  or  offal  within  the  city  of 
Detroit  except  as  provided  in  this  ordinance,  and  also  so 
authorised  by  a  permit  from  the  health-officer  of  the  city;  and 
it  shall  be  unlawful  for  any  person  to  interfere  in  any  manner 
with  the  collection  or  disposal  of  garbage  and  offal  by  the 
person  or  persons  authorized  to  do  so. 

*'  Sec.  4.  It  shall  be  the  duty  of  any  person  contracting 
with  the  city  for  the  collection  or  disposal  of  garbage  to  comply 
with  the  ordinances  of  the  city,  and  also  with  such  order  and 
regulations  as  may  be  made  by  the  board  of  health.  Such 
contractor  shall  remove  and  dispose  of  all  dead  animals  found 
within  the  city  limits. 

"  Sec.  6.  No  person  except  the  city  contractor  or  his  agents 
shall  carry,  convey,  or  transport  any  garbage  through  the 
streets,  alleys,  or  public  places  of  the  city,  except  upon  per- 
mission of  the  board  of  health;  and  that  the  common  council 
have  power,  from  time  to  time,  to  designate  the  hours  during 
which  the  collection  of  garbage  may  be  conducted.'' 

Section  6  subjects  offenders  to  punishment  by  fine  not  ex- 
ceeding twenty-five  dollars,  or  by  imprisonment  in  the  Detroit 
house  of  correction  not  to  exceed  ten  days. 

The  charter  of  the  city  of  Detroit  as  amended  by  the  Local 
Acts  of  1889  (at  page  819)  empowers  the  common  council  to 
enact  and  provide,  by  appropriate  ordinance,  for  the  manner 
of  collecting,  transporting,  conveying,  and  handling  of  gar- 
bage, and  all  animal  and  vegetable  matter  and  refuse,  in  said 
city,  and  to  require  all  persons  in  said  city  to  dispose  of  the 
same  in  the  manner  provided  by  said  common  council  in  said 
ordinance  for  the  removal  and  destruction  thereof,  and  to  im- 
pose and  enforce  appropriate  penalties  for  any  violation  of  said 
ordinance. 
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It  is  stated  In  the  brief  of  respondent  that  this  amendment 
was  prooored  hj  a  prominent  citizen  and  ex-official  of  Detroit 
tar  purposes  of  his  own  private  gain,  and  that  he  is  now  the  con* 
tractor  with  the  city  for  the  removal  of  the  garbi^  of  the  citj^ 
and  that  he  has  a  practical  monopoly  of  the  business,  out  of 
which  there  is  likely  to  come  a  fortune  at  the  expense  of  many 
people  who  have  hitherto  made  respectable  and  honest  livings 
in  the  same  business.  Of  this,  however,  the  record  gives  ua 
no  hint.  It  is  stated  in  the  brief  of  the  city  counselor  that 
the  city  has  entered  into  a  contract  for  the  removal  of  this 
garbage  and  refuse  matter  at  an  expense  of  thirty-five 
thousand  dollars  annually.  But  we  must  look  at  Gordon's 
case  as  it  is  stated  in  the  record,  and  from  the  record  it  ap- 
pears that  he  was  properly  and  legally  convicted.  We  do  not 
propose  to  inquire  into  what  would  be  the  rights  of  the  owner 
of  the  refuse  matter,  or  any  other  persons,  attempting  to  re- 
move offal  and  garbage  from  the  premises  of  the  owner  to  a 
place  outside  of  the  city,  if  euch  owner  or  other  person  was 
doing  so  in  a  wagon  or  vehicle  in  conformity  with  the  pro- 
visions of  the  ordinance.  That  question  is  not  involved  here, 
and  it  will  be  soon  enough  to  discuss  it  when  a  proper  case 
comes  before  us. 

The  evidence  shows  that  Gordon  was  taking  swill  from  the 
Griswold  House  in  a  light  wagon,  with  a  tight  box,  but  un- 
covered, through  the  streets  of  the  city,  to  his  farm,  outside 
the  city  limits.  When  he  was  in  the  rear  of  the  Griswold 
House,  a  policeman  saw  him,  and  toll  him  it  was  unlawful 
for  him  to  remove  it  in  that  manner,  and  that  he  should  make 
complaint  against  him  if  he  took  it  away,  but  would  not  if  he 
did  not  take  it  away.  Gordon  replied  that  he  had  bought  the 
stuff,  and  wanted  to  feed  it  to  his  hogs,  and  he  should  take  it 
away,  and  did  so.  Gordon  testified  that  he  was  a  farmer,  and 
his  business  was  raising  hogs;  that  he  had  contracted  with 
the  proprietor  of  the  Griswold  House  for  the  swill  of  the  house 
at  six  dollars  per  mouth,  Gordon  to  take  it  away;  that  he  did 
not  know  that  he  was  violating  any  ordinance  of  the  city  un- 
til that  day  when  he  was  notified  by  the  policeuian,  —  the 
day  mentioned  in  the  warrant  The  same  day  he  went  to  the 
health-oificer.  Dr.  Duffield,  for  a  permit,  but  it  was  refused 
him. 

We  think  it  competent  for  the  common  council  to  prescribe^ 
reasonably,  the  manner  of  removing  garbage  and  offal  through 
and  out  of  the  city,  and  that  the  requirement  that  such  refuse 
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Bhall  be  removed  in  water-tight,  closed  carts  or  wagons,  and 
that  the  same  shall  be  marked  "  Garbage/'  is  a  reasonable 
regulation.  Gordon  did  not  come  within  this  regulation,  and 
was  guilty  of  violating  the  ordinance.  Had  he  been  provided 
with  a  wagon  that  substantially  complied  with  section  2 
of  the  ordinancCi  and  had  he  been  refused  a  permit  by  the 
health-officer  for  no  other  reason  than  that  he  was  not  the  city 
contractor,  or  an  agent  or  employee  of  such  contractor,  the  in- 
teresting questions  so  ably  discussed  by  counsel  relative  to  the 
authority  of  cities  to  virtually  grant  a  monopoly  of  garbage 
collection  and  removal,  or  to  do  the  whole  business  through 
their  officials  or  contractors,  would  have  been  legitimately  be- 
fore us  for  determination.  As  the  case  stands,  we  decline  to 
consider  the  validity  of  this  ordinance  any  further  than  is 
rendered  necessary  by  the  facts  in  the  case.  In  so  far  as 
Gordon  transgressed  it,  it  must  be  sustained.  That  the  ve- 
hicle of  transportation  of  this  filth  should  be  water-tight,  closed, 
and  marked  so  that  it  will  be  known  is,  in  our  opinion,  not 
only  a  reasonable  regulatioui  but  a  judicious  one,  as  affecting 
the  public  health. 
The  conviotion  is  affirmed. 

MuHioiFAii  OoBVORATiOHS — OBDiVANon.  —  Muiiioipal  oHIiiaiices  must 
bereasonalileytobayaltds  VUlage  <^ Oarihage  r.  Fnderkk,  122  N.  T.  268;  19 
Am.  8k  B^  4afH  i^Mpii  v.  Armthxu^.  78  Ifidk  888|  16  Am.  8k  Rep.  678. 


Bdwabds  V.  Lakb   Shobb  and  Michigan  South- 

BBN  Bailway  Company. 

[SL  Michigan,  864.] 
OAUtTn    or    PlMBrGEBS  —  OOMPUAHOB    WITH    CONDTTIOV    OT   ExcUltSIOir 

TiOKCT  NaoniABT  to  Right  to  Transportation. — A  round-trip 
•zennioii  tioketk  lold  by  a  railroad  at  leas  than  the  regular  raie 
from  oiie|klaoe  to  anothert  and  conditioned  that  to  be  good  for  return 
passage  it  most  be  ngued  by  the  purchaser  and  stamped  and  dat«d  by 
the  tieket  agent  at  the  latter  place,  is  reason a1>Ie  and  valid.  The  pnr- 
•baser  of  sneh  ticket  is  not  entitled  to  return  passage  thereon  until  he 
has  complied  with  the  conditions  named  therein;  and  for  a  failure  to 
■o  comply,  bo  may  be  lawfully  expelled  from  the  trains  withoat  nnuecea- 
mry  forces  opon  a  refusal  to  pay  his  fare,  withoat  an  investigation  on 
the  part  cf  the  ooadaotor  to  whom  the  ticket  is  preteated  M  to  hia  iden- 
tity. 

Cahitt  and  Oatrander^  for  the  appellant 
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JL  A.  Montgomery,  Oeorge  O.  Oreene,  0.  O.  Oeiten^Danner^ 
and  0.  B,  fPaaver,  for  the  respondent 

Champlin,  C.  J.  On  September  13, 1887,  Daniel  Edwards 
parchased  a  ticket  from  defendant  entitling  him  to  transporta- 
tion from  Lansing  to  Chicago,  Illinois,  and  return.  The  ticket 
was  called  the  *' Chicago  Interstate  Exposition  Excursion 
Ticket,"  and  was  sold  to  Edwards  at  a  reduced  rate  from  that 
of  regular  passenger- tickets.  It  was  good  for  going  only  on 
date  of  sale,  and  returning  only  to  and  including  Monday 
immediately  following  the  date  of  sale.  It  entitled  the  pur* 
chaser  to  one  first-class  continuous  passage  to  Chicago,  Illinois, 
and  return,  subject  to  the  following  conditions,  printed  upon 
the  face  of  the  ticket,  viz.:  "In  consideration  of  the  reduced 
rate  at  which  this  ticket  is  sold,  it  will  be  good  for  going  pas- 
sage only  on  date  of  sale.  It  is  good  for  return  passage  only 
up  to  and  including  Monday  following  the  date  of  sale,  and 
when  stamped  and  dated  on  back  by  ticket  agent  of  Lake 
Shore  and  Michigan  Southern  railway  at  Chicago,  and  signed 
by  me.  The  holder  will  identify  himself  or  herself  as  the 
original  purchaser  of  this  ticket  by  writing  his  or  her  name, 
or  by  other  means,  if  necessary,  when  required  by  conductor 
or  agent.    No  stop-over  allowed.    Not  transferable.*' 

Beneath  theaboYe  conditions  upon  the  ticket  are  the  words: 
'*!  agree  to  the  above  conditions,"  which  was  signed,  by  D. 
Edwards,  purchaser,  in  his  own  handwriting.  The  face  of  the 
ticket  contained  a  description  of  the  passenger,  indicated  by 
punch-marks  made  by  the  ticket  agent  at  Lansing  opposite 
the  characteristics  printed  thereon,  which  described  Mr.  Ed- 
wards as  a  slim,  middle-aged  man,  with  dark  eyes  and  hair. 
On  the  back  of  the  ticket  there  is  printed  the  following:  — 

*'  In  compliance  with  my  contract  with  the  Lake  Shore  and 
Michigan  Southern  Railway  Company,  I  hereby  subscribe  my 
name  as  the  original  purchaser  of  this  ticket* 

"  Dated  Chicago,  Illinois, ,  1887." 

And  there  is  a  blank  line  for  the  signature.  There  are  also 
printed  directions  to  the  agents  at  Lansing  and  Chicago  to 
stamp  in  the  space  below.  There  were  three  coupons  attached 
to  the  ticket,  —  one  for  a  passage  to  Chicago,  one  for  admit- 
tance to  the  exposition,  and  one  for  passage  from  Chicago  to 
Lansingi  ''  limited  as  per  contract." 

Edwards  took  passage  to  Chicago  on  September  18,  1887, 
and  made  one  continuous  trip.  OnSaturday,  September  17th, 
he  went  to  the  depot  of  the  Lake  Shore  and  Michigan  Sonth- 
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era  Railway  Company,  where  be  arrived  several  minutes  in 
advance  of  the  time  when  the  train  he  intended  to  take  would 
leave.  He  busied  himself  with  reading  a  newspaper  until 
some  of  the  party  with  whom  he  was  announced  that  they 
must  hurry  up,  and  get  ui)on  the  train.  They  passed  through 
the  gateway  designed  as  the  entrance  to  suburban  trains,  and 
climbing  over  the  platform  of  cars,  and  crossing  tracks,  reached 
the  train  which  they  desired  to  take.  Had  they  waited  until 
admitted  through  the  proper  gate  to  take  this  train,  their  tick* 
ets  would  have  been  inspected  by  the  gate-keeper,  and  no  one 
would  have  been  admitted  unless  his  ticket  entitled  him  to 
ride  on  that  train.  Soon  after  the  train  pulled  out,  the  con* 
ductor  came  through  the  car  in  which  Edwards  and  his  com- 
panions were  seated,  collecting  tickets  and  £ares.  Edwards 
presented  the  ticket  above  described,  having  attached  a  cou- 
pon for  passage  from  Chicago  to  Lansing,  upon  which  was 
printed,  ^Limited  as  per  contract."  The  plaintiff  had  ne- 
glected or  omitted  to  sign  his  name  upon  the  back  of  the  ticket 
as  the  original  purchaser,  and  had  neglected  to  have  it  stamped 
and  dated  upon  the  back  by  the  ticket  agent  in  Chicago. 
Upon  presenting  the  ticket  to  the  conductor,  he  refused  to  re- 
ceive it,  because  it  was  not  stamped  nor  dated  by  the  ticket 
agent  at  Chicago,  and  did  not  contain  the  signature  on  the 
back,  and  informed  Mr.  Edwards  that  without  these  he  could 
not  take  the  ticket,  and  that  he  must  get  off  at  the  Twenty- 
second  Street  station,  when  he  could  go  back  and  get  it 
stamped.  Mr.  Edwards  declined  to  get  off,  and  the  con- 
ductor told  him  that  he  must  get  off  at  that  station,  or  he 
would  have  to  put  him  off.  The  train  stopped  at  that  station, 
but  Mr.  Edwards  did  not  get  off. 

After  passing  the  station,  the  conductor  found  him  upon  the 
train,  and  told  him  again  that  the  ticket  was  worthless,  and 
that  if  he  insisted  upon  riding  on  that  train  he  would  have 
to  pay  his  fare  to  Elkhart,  which  was  his  run,  and  he  would 
give  him  a  receipt  for  it,  so  he  could  show  it  to  the  company 
and  settle  the  matter  with  them;  and  Edwards  said  he  would 
pay  his  fare,  as  the  conductor  testifies;  that  he  then  made  out 
a  receipt;  and  when  he  presented  it  to  Edwards,  he  then  in- 
quired  if  he  would  have  to  go  through  with  the  same  thing 
with  the  next  conductor,  and  was  told  he  would.  He  then 
said  he  would  not  pay;  that  he  had  already  paid  his  Care,  and 
was  going  to  ride  home  on  the  ticket.  He  explained  to  the 
conductor  who  he  was  and  where  he  lived,  and  referred  him 
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to  three  or  four  citizens  of  Lansing  then  sitting  near  in  the 
car,  who  would  identify  him,  and  offered  to  pay  the  expense  of 
a  telegram  to  the  agent  at  Lansing  to  verify  the  sale  of  the 
ticket  to  hioL  The  conductor  told  him  he  was  acting  under 
rules  of  the  company,  which  required  him  to  refuse  tickets 
which  were  not  stamped  and  dated  by  the  agent  in  Chicago, 
as  required  by  the  conditions  of  the  ticket,  and  that  onless  he 
paid  his  fare  he  would  put  him  off. 

Mr.  Edwards  denies  that  he  offered  to  pay  his  fare  if  he  was 
given  a  receipt,  but  says  the  conductor  offered  to  give  him  a 
receipt  if  he  would  pay  his  fare.  After  they  had  got  about 
twenty-five  miles  out,  the  conductor  asked  to  see  the  ticket 
Edwards  handed  it  to  him,  and  he  put  it  in  his  pocket,  and 
told  him,  "When  you  pay  your  fare,  I  will  give  yon  your 
ticket  and  receipt"  At  the  same  time  he  explained  to  him 
that  if  he  would  pay  his  fare,  and  take  a  receipt  for  it,  when 
he  got  to  Lansing,  and  presented  the  receipt  and  ticket  to  the 
agent,  his  money  would  be  refunded,  and  that  if  he  did  not 
pay  his  fare  he  would  be  put  off  at  Elkhart  He  refused  to 
pay,  and  was  put  off  at  Elkhart.  His  ticket  was  handed  back 
to  him  before  he  was  put  off.  He  brings  this  action,  in  tres- 
pass on  the  case,  to  recover  his  damages  for  being  forcibly 
ejected  from  the  train.  The  trial  judge  held  that  he  could  not 
recover. 

It  is  claimed  by  counsel  for  plaintiff  that  the  condition 
requiring  the  ticket  to  be  stamped  at  Chicago  was  an  im- 
material condition,  so  long  as  the  plaintiff  had,  to  the  certain 
knowledge  of  the  conductor,  taken  passage  at  Chicago;  that 
plaintiff  was  in  a  situation  to,  and  offered  to,  identify  himself 
as  the  proper  person, — as  the  purchaser  of  the  ticket;  that  the 
question  of  identity  was,  by  the  ticket  itself,  to  be  finally 
decided  by  the  conductor;  that  the  peculiar  circumstances, 
including  the  terms  of  the  ticket  contract,  distinguished  this 
case  from  all  those  cases  in  which  the  reasonableness  of  con- 
ditions in  tickets,  limiting  the  use  of  them,  have  been  passed 
upon  by  the  courts.  These  distinctions  are  pointed  out  by 
counsel  for  plaintiff,  as  follows:  **  1.  But  one  question  arose, 
or  could  possibly  have  arisen,  concerning  his  right  to  ride 
upon  the  ticket  That  question,  addressed  to  the  conductor, 
was:  '  Is  this  man  who  presents  this  ticket  to  me  the  person 
who  bought  it  and  owns  it,  and  is  entitled  to  ride  upon  it? ' 
2.  That  taking  the  condition,  or  all  the  conditions,  of  this 
ticket  together,  they  give  to  the  conductor  the  right  and  power 


June,  1890.]    Edwabds  «•  Lakk  Shobb  stc.  R'y  Co.  681 

to  paes  finally  upon  this  question;  to  answer  it  for  the  com* 
pany;  to  determine  the  fact;  8.  This  power  or  right,  being 
one  provided  in  the  contract  itself,  and  for  the  benefit  of  the 
company,  and  it  imposing  a  duty  and  obligation  upon  the  pas- 
senger which  he  must  discharge,  upon  request,  to  the  corn* 
pany,  also  imposes  a  duty  upon  the  company,  its  oflQcers  and 
agents." 

Unquestionablyt  parties  capable  of  contracting  may  enter 
into  such  agreements  as  they  choose;  and  if  they  rest  upon  a 
sufficient  consideration,  and  are  not  void  for  illegality,  nor  as 
being  against  public  policy,  they  are  binding  upon  them.  The 
contract  of  carriage  in  this  case,  including  the  conditions,  was 
a  yalid  and  binding  agreement  The  conditions  were  reason* 
able,  and  rested  upon  a  sufficient  consideration,  namely,  the 
reduced  rate  of  fare.  Ordinarily,  a  person  going  by  rail  from 
Lansing  to  Chicago  would  be  required  to  purchase  a  ticket  at 
the  point  of  starting,  and  ui)on  returning  he  would  be  required 
to  purchase  a  ticket  from  the  agent  in  Chicago,  from  that 
place  to  Lansing.  Under  the  conditions  of  this  ticket  he  is 
required  to  do  no  more  than  call  upon  the  agent  there  to 
secure  his  passage  from  Chicago  to  Lansing  in  accordance 
with  the  conditions.  There  is  nothing  unreasonable  or  an- 
noying in  this  requirement  The  trouble  to  the  passenger  is 
no  more  than  would  ordinarily  occur,  except  the  signing  of 
his  name,  and,  if  required,  to  identify  himself,  which  he  has 
receired  the  consideration  for  in  the  reduced  rate  of  fare.  His 
contract  with  the  company  was,  that  it  would  trauBport  him 
from  Chicago  to  Lansing  upon  condition  that  he  would  pre- 
sent his  ticket  to  the  agent  at  Chicago,  sign  his  name  in  com- 
pliance with  the  contract  upon  the  back  of  the  ticket,  and 
have  it  dated  and  stamped  upon  the  back  by  the  ticket  agent 
This  part  of  his  contract  he  did  not  comply  with.  It  was  a 
coiiililion  precedent  to  his  right  to  be  carried  from  Chicago  to 
Lansing  upon  that  ticket  The  unstamped  ticket  gave  him 
no  right  to  a  return  passage;  and  he  absolutely  refusing  to 
pay  his  fare,  there  was  no  contract  in  force  between  the  plain- 
tiff and  defendant  company  to  carry  him  upon  its  cars.  Un- 
der such  circumstances,  it  had  a  right  to  eject  him  from  its 
cars.  The  company  had  broken  no  contract,  and  was  not  in 
fault,  but  was  ready  to  fulfill  its  contract  according  to  its 
terms  and  conditions.  This  being  so,  it  is  difficult  to  see  how 
its  ejecting  him  from  the  cars,  where  he  had  no  right  to  be, 
can  be  treated  as  a  tort;  it  having  used  no  more  force  than 
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waB  neoesBary  to  aooompliBh  the  purpoBe.  To  hold  it  liable 
would  be  to  hold  it  reepooBible  to  plaintiff  for  the  oonBeqaenoes 
ef  hiB  own  neglecti  and  failure  to  comply  with  the  contraot 
upon  hie  part    This  would  be  neither  reaeonable  nor  juBt. 

The  distinctionB  which  the  plaintiff's  counsel  seek  to  make, 
above  stated,  are  not  warranted  by  the  contract.  The  plain- 
tiff's right  to  ride  on  that  ticket  from  Chicago  to  Lansing  did 
not  depend  upon  his  being  the  identical  person  who  purchased 
the  ticket^  but  upon  his  compliance  with  the  condition  prece- 
dent of  having  it  stamped  and  dated,  and  signing  his  name. 
He  is  not  entitled  to  ride  upon  it  on  his  return,  unless  thii 
condition  is  complied  with;  and  no  power  or  authority  is  given 
to  the  conductor  to  finally  determine  whether  he  has  a  right 
to  a  passage  upon  that  ticket,  unless  it  is  stampedi  etc.,  in  ac- 
cordance with  the  contract.  Neither  could  the  conductor  bo 
called  upon  to  enter  upon  an  investigation  of  the  identity  of 
the  plaintiff.  This  position  is  well  answered  by  Hr.  Justice 
Gray  in  the  similar  case  of  MosJier  y.  St,  Loui$  etc  R.  R.  Co^ 
127  U.  8.  896.  He  says:  ''The  conductor  of  the  defendantPe 
train,  upon  the  plaintiff's  presenting  a  ticket  bearing  no  stamp 
of  the  agent  at  Hot  Springs,  had  no  authority  to  waive  any 
condition  of  the  contract, — to  dispense  with  the  want  of  such 
stamp,  to  inquire  into  the  previous  circumstances,  or  to  per- 
mit him  to  travel  on  the  train.  It  would  be  inconsistent 
alike  with  the  express  terms  of  the  contract  of  the  partieB, 
and  with  the  proper  performance  of  the  duties  of  the  conduc- 
tor in  examining  the  tickets  of  other  passengers,  and  in  con- 
ducting his  train  with  due  regard  to  speed  and  safety,  that  he 
should  undertake  to  determine,  from  oral  statements  of  the 
passenger,  or  other  evidence,  facts  alleged  to  have  taken  place 
before  the  beginning  of  the  return  trip,  and  as  to  which  the 
contract  on  the  face  of  the  ticket  made  the  stamp  of  the  agent 
of  the  Hot  Springs  Railroad  Company  at  Hot  Springs  the  only 
and  conclusive  proof."  See  also  the  late  case  of  Boylan  v.  Hat 
Springa  R,  R.  Co.^  132  U.  S.  146.  The  authorities  are  uniform 
that,  under  a  contract  like  the  one  in  question  here,  there  is 
no  liabflity,  either  in  tort  or  upon  contract,  where  the  plaintiff 
has  failed  to  comply  with  the  condition  precedent  stated  above. 

The  judgment  must  be  affirmed. 


Oabrisbs  of  Pabsxmobbs—  Rulm  avd  RaouLATioiis — TiGuen.  —  Raik 

way  companies,  as  oommon  carriers  of  passengers,  have  tlie  right  to  addpl 
reasonable  roles  and  regulations  as  to  the  tickets  and  methoda  of  paying  fare 
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bj  pusangtr^  and  to  nmoye  from  fheir  oara»  in  a  pitipor  ■»■»«  and  at  a 
proper  placo^  porMoa  rafating  to  comply  with  •nch  mlos  and  regulationi: 
MeOowtn  ▼.  Morgan**  Lomtiana  ttc  S.  S.  Co,,  41  La.  Ann.  732;  17  Am.  8t. 
Bap  415»  and  note;  Beem  ▼.  Penntyhfania  S.  R.  Co,.  131  Pa.  St  422;  17  Am. 
8t  Bep.  818,  and  note;  compare  Coriteii  T.  NoHhtrm  Pa/dyk  &  &  Ox.  44 
Minn.  464}  80  Am.  St.  Bep.  688L 


Aktolipp  V.  JuNa 

tn  HiCHiOAir,  477.] 

Malioioos  PROSEOimoN — JuBiSDionoN.  —  Where  wrong  and  injiirj  ia 
done  by  a  malicious  snit»  it  ia  immaterial,  npon  prinoiple^  whether  or 
not  the  oonrt  had  jurisdiction  to  entertain  such  sait^  in  order  that  a  re- 
covery may  be  had  for  the  malicious  prosecutioa. 

AonoNS  —  SuFFidxifor  or  Complaiht.  —  Por  every  malioioni  wrong  there 
Is  a  remedy,  and  under  the  prevailing  liberal  system  of  pleading,  a  plain 
and  clear  statement  of  the  facts  constituting  the  wrong  is  sufficient, 
and  it  is  bnt  little  matter,  in  actions  of  trespass  on  the  ease,  what  the 
action  is  named. 

HALidooa  Pbosboution.  —  It  n  hot  Kbobs.<9art,  nr  Obdbr  to  Maintain 
action  for  the  malicious  prosecution  of  a  civil  snit^  that  the  person 
ahonld  be  molested  or  his  property  seised,  if  it  appears  that  the  suit  was 
malicions,  without  probable  oanse^  and  that  the  party  has  been  injured 
or  damaged  thereby. 

FaooEss.— Jranos's  Sukmokb  nr  Aonovi  Oommbhobd  nnder  a  statute 
anthoriaing  its  service  in  an  adjoining  county,  when  the  demand  sued 
on  is  principally  for  labor  and  services,  must  be  directed  to  an  officer  of 
that  oonnty,  otherwise  the  judgment  is  void. 

Mauoioim  Pkouootkw  ^Scrvfzaniior  or  Ooiiii.AiaT. — A  dedaratioa 
which  fully  sets  out  a  conspiracy  between  the  defendants  to  defraud  the 
plaintiff,  and  the  fact  that  he  was  defrauded  out  of  his  money  paid  upon 
a  void  judgment  obtained  by  them  through  fraud,  elearly  sets  out  an 
aotionable  wrcng,  and  one  that  can  be  recovered  for  ia  an  action  upon 
the  case,  no  matter  what  it  is  named  or  called. 

Aonos  JOB  Abosb  ov  Pbookss.  — Where  process  is  wflUony  made  use  of 
lor  a  purpose  not  justified  by  law,  this  is  an  abuse  for  which  an  action 
will  lie. 

FaooBs,  Abtob  ov.  —  (hrrAnnvo  a  Jin>omMT  bt  Fbavb  and  Pebjitbt, 
not  based  np<m  any  valid  demand,  and  suing  out  execution  upon  snch 
Judgment  knowing  it  to  be  false  and  fraudulent^  and  extorting  money 
wider  saoh  exeontion,  is  an  abuse  of  prooeas  for  which  an  action  will  lie. 

AcTioif  on  the  cast  for  malicioiis  proieontion  and  malicioas 
abase  of  proMSS. 

HewM  and  Freemany  and  AuMn  Blair,  ht  Ihe  appellant, 

Barhworth  and  Cohb^  for  the  appellee  CrowelL 

HoBBS,  J.    This  record  presents  the  story  of  a  most  ont- 
lageouB  and  wicked  fraud,  committed  upon  the  plaintiff  by  an 
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abuse  of  the  processes  of  the  law,  and  one  deserving  of  severe 
puuishment  The  chief  defendant,  J.  Reid  Crowell,  is  said  to 
be  an  attorney  at  law,  and  resides  at  Brooklyn,  Jackson 
County,  in  this  state. 

The  story,  briefly  told,  is  this:  The  defendant  Randy  Jane 
pretended  to  have  a  claim  of  fifty  dollars  against  the  plaintiff, 
an  old  man  over  sixty  years  of  age,  and  a  farmer,  living  in  the 
township  of  Manchester,  Washtenaw  County,  which  township 
adjoins  the  township  of  Norvell,  in  Jackson  County,  where 
June,  a  laborer,  resided.  In  November,  1886,  June  put  bis 
claim  in  the  hands  of  Crowell  for  collection.  Crowell  under- 
stood what  the  claim  was  for,  told  June  it  was  collectible,  and, 
as  he  (Crowell)  testifies,  was  to  have  all  he  collected  over 
forty  dollars.  Without  attempting  to  collect  it  without  suit, 
Crowell  went,  January  3,  1887,  to  Joseph  M.  Griswold,  a  jus- 
tice of  the  peace  in  the  village  of  Brooklyn,  Columbia  town- 
ship, Jackson  County,  and  took  out  a  summons  in  favor  of 
June  against  Antclifi*,  who  is  the  plaintifi*  in  this  suit.  Such 
summons  was  made  returnable  January  11,  1887,  and  com- 
manded  the  constable  to  summon  Antcliff,  ''if  he  shall  be 
found  in  your  county,  to  answer  to  June  in  a  plea  of  trespass 
on  the  case  upon  promises,  to  his  damages  three  hundred  dol- 
lars or  under." 

This  summons  was  directed  to  any  constable  of  Jackson 
County,  and  was  handed  by  Crowell  to  one  Brenner,  a  deputy 
sheriff  of  Washtenaw  County,  to  serve,  he  claiming  that  there 
was  a  new  statute,  under  which  Brenner  could  make  service  in 
Washtenaw  County.  Brenner  returned  the  summons  as  pt?r- 
Aonally  served  upon  Antcliff  in  the  township  of  Manchester, 
January  4, 1887.  The  statute  referred  to  is  Howell's  Statutes, 
sec.  7216  (act  No,  246,  Laws  1879,  p.  249).  Between  the  day 
of  this  service  and  the  return  day  of  the  summons,  Antcliff  re- 
ceived an  unsigned  letter,  stating  that  he  had  better  not  ap- 
pear.   The  following  is  the  letter: — 

'^  Brooklyn,  February  8,  1887. 
••  Mr.  Antcliff. 

**  Don't  let  Mr.  Crowell  or  any  one  else  fool  yon  into  coming 

into  Jackson  County.    All  they  serve  those  kind  of  papers  on 

you  for  is  to  get  you  into  this  county;  then  they  will  serve 

another  kind  of  summons  on  you.    Look  out  for  them/' 

In  consequence  of  this  communication,  Antcliff  did  not  ap* 
pear.  On  the  return  day,  June  and  Crowell  were  on  hand. 
No  one  else  was  present  except  the  justice.    His  docket  shows 
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that  plaintiff  filed  an  affidavit  on  that  day,  stating,  in  sub- 
stance,  that  he  waa  a  resident  of  the  township  of  Napoleon,  in 
Jackson  County;  that  the  defendant  was  a  resident  of  Man- 
Chester,  Washtenaw  County;  that  the  suit  was  commenoed  for 
the  recovery  of  the  yalne  of  personal  services  rendered  by  him 
for  Antcliff,  at  the  latter's  request;  and  that  Jackson  and 
Washtenaw  were  adjoining  counties.  This  affidavit  was  pro- 
pared  by  Crowell.  Crowell  also  filed  a  declaration  upon  soine 
of  the  common  counts  as  follows:  *'In  the  sum  of  three  hun- 
dred dollarsi  fi>r  goods,  wares,  and  merchandise,  sold  by  plain- 
tiff  [June]  to  defendant  [Antcliff],  at  his  [defendant's]  request, 
and  in  a  like  sum  on  account  stated  between  them;  and  in 
4he  sum  of  three  hundred  dollars  for  work  and  labor  perfonncd 
by  plaintiff  for  the  defendant  at  bis  [defendant's]  request." 

No  bill  of  particnlars  was  filed.  The  justice's  docket  further 
shows  as  follows:  — 

**  After  waiting  one  hour,  and  defendant  not  appearing,  I 
proceeded  to  hear  and  try  the  cause.  Plaintiff,  being  sworn 
in  his  own  behalf,  testified  that  he  was  a  resident  of  the  town- 
ship of  Napoleon,  Jackson  County,  Michigan;  that  he  was  ac- 
quainted with  John  Antcliff,  the  defend.ant,  who  resides  in 
Manchester,  Washtenaw  County,  Michigan;  that  in  the  year 
1886  he  performed  personal  labor  for  the  defendant  at  his  (de- 
fendant's) request,  which  said  personal  labor  was  worth  the 
sum  of  three  hundred  dollars;  that  the  same  was  now  due 
and  unpaid. 

*'  There  being  no  witnesses  on  the  part  of  the  defense,  and 
no  one  appearing  for  the  same,  and  having  waited  one  hour| 
therefore,  after  hearing  the  testimony  of  the  plaintiff,  and  in 
pursuance  of  a  statute  approved  May  31,  1879,  entitled  'An 
act  in  relation  to  the  commencement  of  actions  relating  to  real 
estate,  and  for  labor  orservices,  and  service  of  process  therein,' 
which  act,  among  other  things,  provides  that  in  all  actions 
wherein  the  demand  shall  be  principally  for  labor  or  services 
performed  by  an  individual  or  company,  or  commenced  in 
any  court  of  competent  jurisdiction  in  the  county  where  the 
lands  may  be  situated,  or  wherein  the  labor  or  services  were 
tendered  or  performed,  or  in  which  the  plaintiff  or  plaintiffs 
reside,  the  process  or  declaration  by  which  such  action  shall 
be  commenced  may  be  served  within  any  county  within  this 
state  adjoining  that  county  in  which  such  action  shall  be 
commenced,  against  any  individual,  company,  or  the  proper 
officer  of  any  corporation,  within  this  state;  provided,  that  if 
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0uo1i  servioo  shall  be  made  in  anj  other  than  enoh  countj 
where  each  action  ehall  be  eommeaced,  service  shall  be  made 
by  the  sheriff  or  any  constable  of  the  connty  where  ser- 
Tice  shall  be  made,  or  by  any  person  authorised  to  make 
such  service,  bat  the  officer  making  such  service  being  only 
•ntitled  to  fees  for  travel  in  his  own  county,  —  I  hereby  render 
Judgment  forthwith  in  favor  of  the  plaintiff,  Randy  Jane,  and 
against  the  defendant,  John  Antcliff,  for  the  sum  of  three  hun- 
dred dollars  (1300)  damages,  and  two  dollars  and  sixty  cents 
•osts  of  snib  JossPH  M.  Obiswold, 

"^  Jostioe  of  the  Peace.* 


The  justice  testified,  on  the  trial  of  the  present  suit,  that  the 
docket  contains  the  substance  of  the  testimony,  and  that  no 
explanation  or  evidence  was  given  before  him,  showing  what 
the  services  and  labor  were,  or  any  part  thereof!  Crowell 
asked  the  questions,  and  June  answered.  This  Crowell  ad- 
mits. 

Five  days  after  the  rendition  of  this  judgment,  Crowell  ap- 
peared before  the  justice,  with  a  transcript  of  the  judgment 
made  out,  and  filed  an  affidavit,  stating  therein  that  there 
was  due  and  owing  upon  said  judgment  the  sum  of  three  hun- 
dred dollars,  exclusive  of  costs,  and  that  he  had  good  reason 
to  believe,  and  did  believe,  that  there  was  not  sufficient  goods 
and  chattels  liable  to  execution  to  satisfy  said  judgment,  within 
the  county  of  Jackson,  belonging  to  said  John  Antcliff.  The 
transcript  was  procured,  and  filed  by  him  with  the  clerk  of 
the  circuit  court  of  Jackson  County  on  the  same  day.  Exe- 
cution was  issued  the  same  day  on  this  transcript,  and 
taken  by  Crowell  to  Ann  Arbor,  and  put  into  the  hands  of 
William  Walsh,  sheriff  of  Washtenaw  County.  It  was  there 
agreed  between  Crowell  and  the  sheriff  that  the  latter  should 
meet  him  in  the  village  of  Manchester,  on  January  27,  1887, 
and  they  two  then  to  go  together  to  the  farm  of  Antcliff,  to 
collect  the  execution. 

On  the  last-named  day,  Crowell  and  his  father-in-law,  one 
Charles  B.  Parker,  of  Addison,  Lenawee  County,  who  is,  or 
elaims  to  be,  a  lawyer,  met  the  sheriff  at  Manchester,  and  from 
there  started  for  the  farm  of  Antcliff.  Upon  the  way  there, 
they  met  Antcliff  and  his  wife  on  their  way  to  town.  They 
informed  Antcliff  of  the  execution.  He  denied  owing  June  a 
oent,  but,  upon  threats  of  a  levy,  he  and  his  wife  went  back  to 
his  £srm  with  them.    While  there,  Crowell  and  Parker  threat- 
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ened  to  have  the  eberiff  levy  on  the  farm  if  the  judgment  was 
not  paid,  as  there  was  not,  as  they  said,  personal  property 
enough  to  pay  it  Antcliff,  before  going  back  to  the  farm, 
wanted  to  go  on  to  the  village,  and  see  an  attorney,  Mr.  Free- 
man, but  he  was  told  by  all  three  of  them  that  if  he  did,  they 
should  go  on  to  his  farm  and  levy  upon  it.  Considering  the 
fiEtet  that  Antcliff  was  a  well-to-do  farmer,  with  plenty  of  prop- 
erty out  of  which  to  make  this  execution,  and  that  it  had  been 
in  the  hands  of  the  sheriff  for  ten  days  without  any  notice  to 
Antcliff,  the  part  played  by  this  official,  according  to  his  own 
showing  in  his  testimony,  is  not  very  creditable,  to  say  the 
least.  Finally,  nnder  the  threats  of  Crowell  and  Parker  to 
drive  off  his  stock  and  to  also  levy  on  his  farm,  and  also  influ- 
enced by  his  soared  wife,  he  settled  the  matter  up  by  paying 
them  $240  in  cash.  Oat  of  this  money  Crowell  paid  the  sheriff 
his  fees;  something  (how  much  he  does  not  tell)  to  another 
lawyer,  Patchin,  and  fifty-seven  dollars  to  June.  The  rest  he 
seems  to  have  put,  where  he  thought  it  would  do  the  most  good, 
in  his  own  pocket.  It  seems  also  that  he  paid  twenty-seven  dol- 
lars of  this  fifty-seven  dollars  to  June  under  a  sort  of  duress. 
He  testifies  that  June  kept  coming  to  him,  saying:  *'^Now,  if 
you  don't  pay  me  something,  Hewett  [attorney  for  Antcliff] 
has  been  to  see  me,  and  he  says  he  will  do  the  fair  thing  by 
me,  and  you  ought  to  give  me  a  little  more  out  of  that'  I  can^ 
tell  how  many  times  I  gave  him  ten  dollars.  I  gave  him  tea 
dollars  twice,  and  I  gave  him  seven  dollars  once." 

Is  not  this  a  shameful  story,  much  of  it  coming  from  his  own 
lips,  to  appear  in  cold  print  against  an  attorney  at  law  in  our 
state?  It  is  to  be  hoped  that  he  has  never  been  formally  ad- 
mitted to  our  courts.  If  he  has,  the  attention  of  the  bar  of 
Jackson  County  is  respectfully  directed  to  the  record  in  this 
ease,  and  it  is  to  be  hoped  that  they  will  take  notice  of  it  by 
instituting  the  proper  proceedings  to  disbar  him;  and  the  prose- 
cuting attorneys  of  Jackson  and  Washtenaw  connties  should, 
if  possible,  find  some  means  by  which  this  conspiracy  and  fraud 
against  this  old  man  can  be  adequately  punished. 

The  plaintiff  brought  this  suit  in  the  circuit  court  for  the 
county  of  Jackson  against  Randy  June  and  J.  Reid  Crowell. 
It  was  commenced  by  eapioi  ad  reipondendwny  April  6,  1887. 
May  18, 1887,  a  motion  was  made  to  discharge  the  defendants, 
OD  the  ground  that  the  affidavit  for  the  writ  did  not  set  out  a 
legal  cause  of  action.  December  17, 1887,  this  motion  was 
denied.    February  8, 1888,  the  plaintiff  filed  his  declaration. 
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It  was  serred  upon  one  of  the  firm  of  attorneTS  who  appeared 
for  the  defendants  in  the  above  motion.  The  default  of  the 
defendants  for  not  pleading  was  entered  April  8,  1888.  This 
default,  as  to  the  defendant  J.  Reid  Crowell,  was  set  aside  upon 
stipulation  of  attorneys  filed  September  26,  1888,  and  upon 
motion  of  the  defendant  J.  Reid  Crowell,  in  open  court,  Octo- 
))er  1, 1888.  The  defendant  Crowell  pleaded  the  general  issue. 
No  plea  was  ever  interposed  in  behalf  of  June,  and  he  stands 
<lefau]tcd  for  not  pleading.  It  does  not  appear  that  he  was 
present  on  the  trial,  nor  was  his  testimony  obtained  by  either 
party.  After  the  testimony  was  all  in,  the  substance  of  which 
has  been  heretofore  given,  the  circuit  judge,  Hon.  BrastUs  Peck, 
was  of  the  opinion  that,  upon  the  pleadings  and  all  the  evi* 
dence,  the  plaintiff's  action  could  not  be  maintained,  and  di* 
rected  a  verdict  for  the  defendants.  This  ruling  is  alleged  as 
error. 

The  declaration  contains  two  counts,  the  first  being,  it  is 
claimed  by  defendant's  counsel,  in  form  a  count  for  malicious 
prosecution  of  a  civil  action  against  the  plaintiff.  The  second  | 
count  sets  up  the  same  state  of  facts  as  the  first,  and  further 
avers  that  the  defendants,  in  obtaining  the  summons,  falsely 
and  maliciously  intended  to  so  use  it  as  to  obtain  an  ille- 
gal and  fraudulent  judgment  against  the  plaintiff  for  the  sum 
of  three  hundred  dollars,  and  to  obtain  execution,  and  to  use 
the  same  for  the  purpose  of  extorting  the  said  amount  of 
money  from  the  plaintiff. 

The  declaration  reads  as  follows:  — 

"  State  of  Michigan. 
Circuit  Court  for  the  County  of  Jackson. 

Jackson  County. 

''John  Antcliff,  plaintiff  in  this  suit,  by  Hewett  and  Free- 
man, his  attorneys,  complains  of  Randy  June  and  J.  Reid 
Crowell,  defendants  in  this  suit,  being  in  custody,  etc.,  of  a 
plea  of  trespass  on  the  case; 

*'  For  that  whereas  the  said  defendants  heretofore,  to  wit, 
on  the  third  day  of  January,  A.  D.  1887,  at  the  township  of 
Columbia,  in  said  county,  went  and  appeared  before  one 
Joseph  M.  Griswold,  then  and  there  being  one  of  the  justices 
of  the  peace  in  and  for  said  county  of  Jackson,  and  then  and 
there,  before  the  said  justice,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  said  justice  to  issue  and  grant  him  certain 
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summons  against  the  said  plaintiff,  and  !n  favor  of  tbe  said 
Randy  June  as  plaintiff  therein,  as  follows,  to  wit:  — 

"  •  State  of  Michigan,         ) 
County  of  Jackson.  ( 

** '  To  Any  Constdble  of  Said  Couniyf  Qreeting:  In  the  name 
of  the  people  of  the  state  of  Michigan,  you  are  hereby  com- 
manded to  summon  John  Antcliff,  if  he  shall  be  found  in 
your  county,  to  appear  before  me,  one  of  the  justices  of  the 
peace  in  and  for  said  county,  at  my  office  in  Columbia,  on 
the  11th  of  January,  A.  D.  1887,  at  ten  o'clock  in  the  fore- 
noon, then  and  there  to  answer  to  Randy  June,  in  a  plea  of 
trespass  on  the  case  upon  promises,  to  his  damage  three  bun* 
dred  dollars  or  under. 

^  'Hereof  fail  not,  but  of  this  writ,  with  your  doings,  make 
return  according  to  law. 

** 'Given  under  my  hand  at  Columbia,  Jackson  Countyi 
this  third  day  of  January,  A.  D.  1887. 

^*  Joseph  Obiswolo, 

^  *  Justice  of  the  Peace.' 

''And  the  said  defendants  afterwards,  to  wit,  on  the  same 
day  of  the  date  of  said  summons,  delivered  the  same  to  one 
Michael  Brenner,  who  claimed  to  be  a  deputy  sheriff  of  the 
county  of  Washtenaw,  and  then  and  there,  without  any  rea- 
sonable or  probable  cause  whatever,  caused  and  procured  the 
said  pretended  deputy  sheriff  of  the  county  of  Washtenaw  to 
serve  the  said  summons,  so  issued  as  aforesaid  by  said  justice 
of  the  peace,  upon  the  plaintiff  in  the  said  county  of  Washte- 
naw, he,  the  said  plaintiff,  being  then  and  there  a  resident  of 
the  said  county  of  Washtenaw,  and  not  of  the  county  of  Jack- 
son; and  the  said  Michael  Brenner,  as  such  deputy  sheriff  as 
aforesaid,  returned  the  said  summons  to  the  said  justice  on  or 
before  the  return  day  thereof,  with  a  return  of  personal  ser- 
vice thereon  indorsed  by  him,  and  filed  the  same  with  the 
said  justice  of  the  peace;  and  afterwards,  to  wit,  on  the 
eleventh  day  of  January,  1887,  the  said  defendants,  without 
any  reasonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  justice  of  the  peace  then  and  there  to  give  and 
enter  in  his  docket  a  judgment  in  favor  of  said  Randy  June, 
and  against  this  plaintiff,  for  the  sum  of  $800  damages  and 
$2.60  costs  of  suit,  they,  the  said  Randy  June  and  J.  Reid 
Crowell,  knowing  that  the  said  justice  had  no  jurisdiction  of 
the  said  pretended  cause  so  pending  before  him. 
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wards,  to  wit,  on  the  seventeenth  day  of  January,  1887,  falsely 
and  maliciously  caused  and  procured  the  said  justice  to  make 
and  issue  a  transcript  of  said  pretended  judgment  in  due 
form,  and  duly  certified  by  said  justice,  and  afterwards,  to 
wit,  on  the  same  day  last  mentioned,  filed  the  said  transcript 
in  the  office  of  the  clerk  of  the  circuit  court  for  the  county 
of  Jackson,  and  then  and  there  caused  the  Baid  clerk  to 
enter  and  docket  the  same  as  a  judgment  of  the  oircnit  court 
for  the  county  of  Jackson;  and  at  the  same  time  of  entering 
and  docketing  said  transcript  judgment,  the  said  defendants 
caused  and  procured  the  said  clerk  of  the  circiiit  court  to 
issue  an  execution  upon  said  pretended  judgment  in  due  form, 
and  directed  to  the  sheriff  of  said  county  of  Washtenaw,  and 
on  the  same  day  delivered  the  said  execution  to  William 
Walsh,  sheriff  of  said  Washtenaw  County;  and  afiterwards,  to 
wit,  on  the  twenty-seventh  day  of  January,  1887,  the  said  de- 
fendants caused  and  procured  the  said  William  Walsh,  sheriff 
as  aforesaid,  to  proceed  to  collect  the  said  execution  from  the 
plaintiff,  and  force  him,  the  said  plaintiff,  to  pay  the  same; 
and  the  said  plaintiff,  then  and  ttiere,  against  his  will,  and 
protesting  that  he  was  not  liable  to  pay  the  same,  or  any  part 
thereof,  was  forced  and  compelled  by  said  sheriff,  in  order  to 
protect  his  property  from  levy  and  sale,  to  pay  the  same  to 
him,  and  did  pay  to  him,  for  said  defendants,  the  sum  of  $240 
in  money,  —  all  which  said  several  grievances  in  this  court 
mentioned  were  done  and  committed  by  said  defendants 
against  the  plaintiff,  falsely,  and  maliciouslyi  and  without  any 
reasonable  or  probable  cause  whatsoever. 

'*  By  reason  of  which  said  several  premises  the  said  plaintiff 
has  been  and  is  greatly  injured,  and  put  to  large  expense  and 
trouble,  and  to  great  anxiety,  and  has  been  and  is  otherwise 
greatly  injured  in  his  credit  and  circumstances,  to  the  damage 
of  the  plaintiff  of  five  thousand  dollars,  and  therefore  he  brings 
this  suit        "  Hewett  and  Freeman,  Plaintiff's  Attorneys. 

"Austin  Blair,  of  Counsel." 

It  is  claimed  by  defendant's  counsel  that  the  declaration  is 
not  good  for  malicious  prosecution,  —  first,  because  it  alleges 
that  an  erroneous  judgment  was  taken,  and  jurisdiction  was 
lacking  in  the  court  resorted  to,  and  that  the  facts  show  that 
the  plaintiff  denied  the  jurisdiction  of  the  justice,  and  refused 
to  participate  in  any  manner  in  the  proceedings  directly  pro- 
duced by  the  prosecution;  that  he  was  therefore  in  no  wise  in- 
jured by  the  commencement  of  this  suit  and  the  taking  of 
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this  jadgment;  also,  ^bat  no  case  can  be  found  where  an  ac- 
tion for  malicioas  prosecution  has  been  sustained,  where  the 
pleadings  show  a  determination  in  the  original  action  against 
the  party  claiming  damages  for  malicious  prosecution. 

The  facts  in  the  case  do  not  show  that  plaintiff  denied  the 
jurisdiction  of  the  justicCi  and  refused  to  participate  in  the 
proceedings  on  that  account  It  is  true  he  did  not  appear, 
because  of  the  letter  he  received  (which  was  probably  sent  to 
him  by  Crowell  or  a  confederate,  and  which  the  court  erred 
in  not  admitting  in  evidence);  but  afterwards,  when  the  par> 
ties  came  to  him  with  an  execution  issued  upon  a  pretended 
judgment,  docketed  in  the  circuit  court  for  the  county  of  Jack- 
son, and  he  was  prevented  from  seeing  an  attorney,  he  was  led 
to  believe  the  judgment  was  a  good  one,  and  acted  accordingly, 
and  the  purpose  of  the  conspirators  was  accomplished;  and 
the  fact  of  the  court  not  having  jurisdiction,  when  it  was  not 
known  by  him  at  the  time  the  injury  by  such  prosecution  was 
inflicted,  cannot  be  used  as  a  bar  against  his  relief  or  remedy 
for  such  injury* 

In  Sweet  y.  Negus^  80  Mich.  406,  it  was  held  that  where  the 
want  of  jurisdiction  did  not  appear  upon  the  face  of  the  war- 
rant, it  could  not  bar  the  action;  and  the  point  whether,  when 
the  justice  had  by  law  no  jurisdiction  of  the  subject-matter, 
or  a  total  want  of  jurisdiction  otherwise  appears  vpon  the  face 
of  the  warrant,  the  proceedings  could  properly  be  called  a 
prosecution,  was  expressly  not  passed  upon.  I  am  satisfied, 
however,  that  if  the  wrong  and  injury  is  done  by  a  malicious 
suit,  it  is  immaterial,  upon  principle,  whether  the  court  had 
jurisdiction  or  not  to  entertain  such  suit.  For  every  malicious 
wrong  there  is  certainly  in  this  day  and  age  a  remedy;  and 
under  our  liberal  system  of  pleading  in  this  state,  a  plain  and 
clear  statement  of  the  facts  constituting  the  wrong  is  suflS- 
cient,  and  it  is  but  little  matter,  in  actions  of  trespass  on  the 
case,  what  the  action  is  named  or  called. 

The  first  count  of  the  declaration  plainly  shows  a  malicious 
and  actionable  wrong,  and  every  averment  was  supported  by 
oc^nt  prool  It  may  be  that  the  prosecution  of  the  suit  to 
judgment  in  the  justice's  court  by  itself  alone  did  not  touch 
the  person  or  property  of  the  plaintiff,  but  the  writer  of  this 
opinion,  in  Brand  ▼.  Hinehman^  68  Mich.  690,  18  Am.  St.  Rep. 
862,  held  that  it  was  not  necessary,  in  an  action  for  the  mali- 
cious prosecution  of  a  civil  suit,  that  the  person  should  be 
molested  or  property  seized,  if  it  appeared  that  the  suit  was 
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malicionfly  and  wiihout  probable  cause,  and  the  partf  had  been 
injured  or  damaged  thereby:  See  68  Mich.  696-688,  and  cases 
there  dted.  I  am  still  of  the  opinion  there  expressed,  and 
have  been  fortified  in  my  position  by  the  facts  of  this  case, 
and  the  decisions  of  other  coarts  not  cited  in  Brand  v.  Hineh" 
man^  68  Mich.  690:  MePhenon  v.  RunyoHj  41  Minn.  624;  16 
Am.  St  Rep.  727;  Pope  t.  PoUock,  46  Ohio  St  867;  16  Am.  St 
Rep.  608;  AUen  y.  Codman^  189  Mass.  186.  See  also  discussion 
of  this  question  by  J.  D.  Lawson  in  21  Am.  Law  Reg.  281,  863. 

It  is  true  thai  the  general  rule  is,  that  to  support  an  action 
for  malicious  prosecution  the  plaintiff  must  establish  three 
things:  1.  The  fact  of  the  alleged  prosecution,  and  that  it  has 
come  to  a  legal  termination  in  the  plaintiff's  favor;  2.  Thai 
the  defendant  had  not  probable  cause;  8.  That  he  acted  from 
malicious  motives:  Hamilton  v.  Smithj  89  Mich.  222,  226. 

In  the  case  before  us,  the  defendants  had  no  probable  cause 
against  Antcliff.  It  was  conclusively  shown  that  June  never 
had  any  claim  against  Antcliff,  except  one  for  fifty  dollars  for 
getting  him  a  wife,  and  never  pretended  to  have  any  other; 
and  from  Crowell's  own  testimony  it  is  apparent  that  he  knew 
this.  He  testified  that  June  told  him  of  some  other  items  of 
account,  but  he  cannot  remember  any  except  the  one  of  fifty 
dollars.  The  judgment  was  taken  for  three  hundred  dollars 
Witness  sword  that  June  told  him  he  did  this  because  Crowell 
told  him  he  might  just  as  well  get  a  judgment  for  three  hun- 
dred dollars  as  for  fifty  dollars.  Crowell  does  not  deny  this 
in  his  testimony.  The  taking  and  collecting  of  a  judgment 
for  three  hundred  dollars,  under  these  circumstances,  shows 
malice. 

But  the  defense  urge  that  the  other  element  is  wanting; 
that  the  proceeding  or  suit  did  not  terminate  in  jdaintiff 's 
(Antcliff 's)  favor.  In  this  case,  however,  the  judgment  waa 
void  upon  the  face  of  the  justice's  docket  and  files.  The  sum- 
mons was  not  issued  under  Howell's  Statutes,  sec.  7817.  It  was 
directed  to  any  constable  of  Jackson  County,  and  could  not  be 
served  by  an  officer  of  Washtenaw  County,  the  same  as  in 
any  ordinary  suit.  The  making  of  the  affidavit  upon  the  re* 
turn  day  of  the  summons,  and  the  judgment  entry  attempt* 
ing  to  bring  the  case  within  section  7817,  were  ftitile.  When 
a  suit  is  commenced  under  this  section,  and  the  defendant  is 
not  a  resident  of  the  county  where  suit  is  brought,  and  it  is 
intended  to  gain  jurisdiction  by  service  in  the  adjoining 
county,  the  process  must  be  issued  directed  to  an  officer  of 
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that  county.  He  has  no  power  to  Berve  proceBS  directed  to  a 
constable  of  another  county,  nnless  specially  authorized  bo  to 
do  by  law.  It  was  not  intended  by  the  legislature  that  an  or- 
dinary jnstice'a  snmmonB,  directed  to  any  constable  of  the 
connty  within  which  the  justice  has  jurisdiction,  could  be 
taken  by  the  plaintiff,  and  handed  to  a  constable  or  sheriff  of 
another  county  for  Bervice,  without  some  showing  upon  the 
writ  that  the  suit  was  intended  to  be  brought  under  section 
7317.  The  act,  if  valid,  is  a  special  one,  and  applies  only  to 
Bpecial  cascB.  The  whole  thing  was  a  fraud  from  the  begin* 
ning.  The  labor  and  services  spoken  of  were  not  a  valid 
elaim  if  performed,  as  it  would  be  against  public  policy  to 
allow  marriage  brokerage. 

But  it  iB  not  necessary  to  determine  whether  the  first  count 
was  a  good  one,  in  an  action  for  malicious  prosecution.  It 
Bets  out  fully  a  conspiracy  between  the  defendants,  June  and 
Crowell,  to  defraud  the  plaintiff,  and  that  ha  was  defrauded 
o^t  of  the  money  paid  upon  this  void  judgment.  It  there- 
fore clearly  sets  out  an  actionable  wrong,  —  one  that  can  be 
recovered  for  in  an  action  upon  the  case,  —  and  it  is  immate- 
rial what  it  is  called* 

The  second  count  is  also  good*  If  process  is  willfully  made 
use  offer  a  purpose  not  justified  by  the  law,  this  is  an  abuse  for 
which  an  action  will  lie:  See  Cooley  on  Torts,  and  cases  cited, 
189,  190.  I  can  conceive  of  no  case  of  any  greater  abuse  of 
process  than  this.  There  was  nothing  to  base  it  upon  in  the 
beginning,  and  it  was  procured,  in  every  stage  of  the  proceed- 
ing thereafter,  by  fraud  and  perjury,  which  ought  to  be  pun- 
ished by  a  term  in  state  prison  to  both  of  the  defendants.  It 
was  used  for  no  lawful  or  legitimate  purpose.  If  '^  entering 
up  a  judgment  and  suing  out  execution  after  the  demand  is 
Batisfied ''  is  an  abjuse  of  process  {Bameti  v.  Reedf  61  Pa.  St 
190;  88  Am.  Dec.  674),  then,  certainly,  obtaining  a  judgment 
by  fraud  and  peijury,  when  there  was  never  any  demand  in 
fovor  of  June  against  Antcliff,  and  suing  out  an  execution 
upon  such*  judgment^  when  the  defendants  knew  that  it  was 
false  and  fraudulent»  and  extorting  money  under  such  execu- 
tion, !b  also  an^abose  of  prooess. 

The  learned  Judge  of  the  Jackson  droult  was  in  error  in 

dlieetiiig  a  verdfot  for  the  defendants.    The  judgment  of  the 

oeurt  below  is  reversed,  and  a  new  trial  granted  the  plaintifl^ 

with  ooBtsof  this  eourt 
Bi;Bar.»V«kZZi.-a» 
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ICAlimoiTS  pRonBoonov.  —  An  aotion  for  damagos  may  be  maintained  for 
the  malioioae  proteoation  of  a  oiril  tnit  wiihont  probable  oanae^  to  the  tnjnij 
of  defendant  therein^  even  tboagh  there  waa  no  interferenoe  with  hfa  penoa 
or  property:  McFkermm  ▼.  Run^cn,  41  Minn.  024;  16  Am.  81  Bep.  737. 
Upon  the  qaeetion  of  the  malioiona  proieontion  of  a  eivil  aoit^  aee  note  to  WH^ 
Uanu  ▼.  HmUer,  U  Am.  Dea  099-608}  McOartUe  ▼.  M^OhUe^.  86Ind«  588;  44 
Am.  Rep.  843,  and  note  846-848;  note  to  ^nrlOfiT.  Knapp,  81  Am^  Dea  476- 
480;  Te/a  t.  Gfierra,  76  Tex.  69S. 

MALidouf  Pbosioutiov.  —  Three  things  mast  be  shown  to  maintain  as 
notion  for  malioioos  proeeontion;  the  want  of  probable  eanse^  the  eziatenoe 
of  malioe^  and  that  the  proeeontion  is  ended  when  the  notion  is  oommenceds 
Stoddard  T.  JMarn^  81  S.  0.  U2;  Lkfhffttoae  r.  Hardier  41  La.  Ann.  81L 
**  Malioe  means  wiokednees  of  parpoee^  or  a  spiteful  or  malevolent  design 
agalDst  another,  or  a  purpose  to  injure  another,  or  a  design  of  doing  mischief 
or  any  evil  design,  or  an  inolination  to  do  a  bad  things  or  a  reckless  disregard 
of  the  rights  of  otherSi  or  an  intent  to  do  aninjniy  to  another,  or  abeenoe  of 
legal  ezenssb  or  any  other  motive  than  tliat  of  bringing  a  par^  to  jn8tioe''t 
Shannon  v.  Janet,  76  Tex.  141,  **  Probable  oanse  means  a  reasonable  gronnd 
of  suspicion,  supported  by  facts  and  oironmstances  sufficiently  strong  in 
themsdves  to  warrant  a  cautions  man  in  the  belief  that  the  person  aeensed 
is  guilty  of  the  ofifense  with  which  he  is  diarged  "i  Shannon  v.  Jonet^  76  Tex. 
141;  Anderwn  r.  Hem,  116  K.  Y.  386.  The  questimi  of  malice  is  one  of  faol| 
and  the  existence  of  probable  cause  is  a  queation  both  of  law  and  hot:  Sham* 
non  V.  Joneo,  76  Tex.  141.  Where  there  is  no  dispute  as  to  the  existence  of 
the  facta,  probable  cause  is  to  be  determined  by  the  oonrt  alones  Andermm 
T.  Bow,  116  N.  Y.  836;  OUbertoon  v.  FuUer,  40  Minn.  4ia 

Maugxous  Pbobsoittiov — Pbopsb  Fobm  ov  Aonov.  —  Aetton  on  tfao 
ease  is  the  proper  remedy  against  a  person  sought  to  be  eharged  with  liability 
for  a  malidons  proseontioni  8ton$  v.  Stamu,  12  Oonn.  219;  80  Am.  Dee.  611, 
ttadnota.   BntaeeJDtMMrv.Xett^GOPa.  8i.496;88  Am.  Dea.666|andnotiw 
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VaouanroB— LunurT  ion  Daicaox  dons  bt  CAni.n  XJwhkirwmjur  or 
HiOHWAT.  —  One  who  turns  his  cattle  loose  into  a  highway,  leaving 
them  nnattended,  in  violation  of  a  statute^  assonies  all  the  rislcs  of  sueh 
action,  and  is  liable  for  damage  done  by  them  in  overturning  a  snlkj 
lawfully  in  the  highway. 

Brook$  and  Conway^  for  the  appellant. 
Herbert  A.  Forreeij  for  the  respondent 

Oahill,  J.  In  Deoemberi  1888|  the  defendant,  Colcloagh, 
vaB  the  owner  of  land  lying  on  both  sides  of  a  public  high- 
way in  Buena  Vista  township,  Saginaw  County.  He  was  ao» 
•nstomed,  at  that  time,  to  drive  his  cattle  every  morning  from 
his  field  on  the  south  side  of  this  highway,  and  in  a  westerly 
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direction,  about  fortj-five  rods  along  the  highwaj,  and  into 
his  field  on  the  opposite  side  of  the  road.  This  highway  was 
very  little  traveled,  bat  crossing  it  at  nearly  right  angles,  and 
not  far  from  this  place,  was  the  Gtonesee  plank-road,  a  great 
thoroughfare.  Plaintiff's  son,  Colon  Shipley,  was  in  the  habit 
of  driving  plaintiff's  cattle  along  this  highway  every  momingi 
to  a  field  east  of  Colclongh's  land.  In  doing  thisy  he  drove  a 
horse  hitched  to  a  salky. 

Plaintiff's  claim  is,  that  Colon,  returning  one  morning  from 
this  task,  and  riding  in  the  sulky,  was  met  by  two  of  Col« 
dough's  cows  on  this  road  opposite  Colclough'sland;  that  one 
of  the  cows  hooked  and  pushed  the  other  against  and  down 
under  the  wheel  of  the  sulky,  and  that  the  cow,  in  rising  up, 
overturned  the  sulky,  and  it  was  thus  broken,  and  otherwise 
injured.  He  further  claims  that  the  cows  were  at  the  time 
running  at  large  by  reason  of  defendant's  carelessness  and 
negligence  in  turning  them  into  the  road,  and  in  going  off  and 
leaving  them  unattended.  It  was  admitted  that  the  statute 
prohibiting  cattle  running  at  large  in  the  highway  was  in  force 
there  at  that  time.  Plaintiff  sues  for  damages  thus  done  to 
the  sulky. 

Colclough  defended  on  two  grounds,  claiming,  —  1.  That 
the  cattle  were  not  at  large;  2.  That  even  if  they  were  at 
large,  plaintiff  could  not  recover,  because  the  circumstances 
did  not  constitute  actionable  negligence,  and  because  it  was 
not  shown  Ibat  the  cows  had  any  vicious  or  dangerous  habit 
or  propensity  which  should  have  led  defendant  to  anticipate 
and  guard  against  such  injury. 

Aiid  the  defendant  took  the  position  that  the  fact  of  the 
cows  being  at  large  in  the  public  highway  did  not  change  this 
rule.  This  raises  the  only  question  in  the  case.  The  judge 
charged  the  jury  as  follows:  — 

"  By  the  statutes  of  our  state,  cattle  are  not  allowed  to  run 
at  large,  unless  there  is  permission  granted  by  the  board  of 
supervisors  in  certain  cases.  For  the  purpose  of  this  case,  I 
might  say  to  the  jury  that  cattle  of  the  character  described  by 
the  witnesses  here  are  not  allowed  to  run  at  large  in  the  high* 
way  in  the  township  of  Buena  Vista,  this  county.  Where 
cattle  are  in  the  highway,  and  are  attended  by  the  owner,  or 
some  person  in  his  behalf,  being  driven  along  the  highway, 
they  are  not  considered  as  running  at  large.  It  would  be  en- 
tirely proper  for  the  owner  of  cattle  driving  them  from  one 
Ineksare,  or  one  field,  across  the  highway,  or  up  and  down 
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the  highway,  to  enter  another  field  for  purpose  of  pasture;  and 
if  he  did  so,  he  is  not  doing  an  unlawful  act. 

^  In  this  case,  if  jou  find  as  a  matter  of  fact  thai  Mr.  Col- 
elougb,  the  defendant,  drove  his  cattle  from  the  field  upon  his 
farm,  into  the  highway,  for  the  purpose  of  having  them  enter 
another  field  on  the  opposite  side  of  the  highway,  where  he  had 
a  pasture,  the  question  then  fiir  you  to  consider  would  be, 
whether  in  doing  that  act  he  exercised  reasonable  care  in  taking 
the  cattle  from  one  field  to  the  other;  that  is,  so  that  they 
would  not  go  astray,  and  be  in  fact  at  large.  In  determining 
that  question  you  will  consider  the  number  of  cattle  that  he 
had  in  charge  that  morning  (if  you  find  that  he  was  in  charge 
of  the  cattle),  the  character  of  the  cattle,  and  the  time  when 
they  were  driven  into  the  road  by  him,  the  time  in  the  morn- 
ing,  the  extent  of  the  travel  in  the  cross-road,  in  determining 
the  question  of  reasonable  care  on  his  part/' 

This  instruction  was  as  favorable  to  defendant  as  he  was 
entitled.  In  turning  a  herd  of  cattle  loose  into  the  highway, 
and  going  away  and  leaving  them  unattended  by  any  one,  de* 
fendant  violated  a  statute  of  the  state,  and  he  assumed  all  the 
risks  of  such  action.  The  authorities  are  almost  uniform  that 
^the  violation  of  any  statutory  or  valid  municipal  regulation, 
established  for  the  purpose  of  protecting  persons  or  property 
from  injury,  is  of  itself  sufficient  to  prove  such  a  breach  of  duty 
as  will  sustain  a  private  action  for  negligence,  if  the  other  ele- 
ments of  actionable  negligence  concur^:  1  Shearman  and 
Redfield  on  Negligence,  sec.  18. 

'*  These  principles  apply  not  only  where  the  statute  or  ordi- 
nance declares  that  persons  violating  it  shall  be  liable  for  any 
damage  sustained  by  reason  of  its  breach,  but  also  where  it 
contains  no  such  provisions,  and  simply  imposes  a  penalty,  by 
way  of  fine  or  otherwise,  for  disobedience.  Nor  is  the  plain- 
tiff|  in  such  a  case,  bound  to  prove  that  the  act  required  by 
the  law  was  one  which  by  its  nature  was  essential  to  the 
exercise  of  due  care  by  the  defendant**:  1  Shearman  and 
Redfield  on  Negligence,  sec.  13. 

In  the  case  of  Hdden  v.  Shattuch^  M  Vt.  836,  80  Am.  Dec 
684,  upon  which  counsel  for  defendant  rely,  the  court  clearly 
intimated  that  if  the  horse  had  been  unlawfully  in  the  high- 
way the  condusion  of  the  court  would  have  been  difierent; 
but  in  that  case  it  was  held  that  the  horse  was  not  unlawfully 
in  the  highway.  The  court  uses  this  language:  ^The  whole 
trial,  including  the  charge  of  the  court,  proceeded  upon  Uie 
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MBumption  thai  the  defendant  had  no  right  to  haire  or  permit 
his  horse  to  be  looae  in  the  highwaji  and  that  if  he  was  there 
through  the  eareleosness  of  the  defendanti  he  (the  defendant) 
was  liable  in  law  to  respond  to  any  damage  that  should  be 
eaused  thereby.  If  this  is  the  tme  view  of  the  subject^  we 
shoold  have  no  graat  diffioolty  in  upholding  the  verdict  under 
the  eharge^  in  its  relation  to  the  evidence  given  on  the  triaL** 
There  is  no  error  in  the  judgment^  and  it  will  be  affirmed, 
with 


AraiAis-*  HiOHWAZB.  -*Tho  owner  of  animals  most  keep  fliem  vpon  hit 
€fWB  promiaa^  and  he  oannot  naa  the  pablio  highway  for  a  pablio  postnre  for 
Umbu  SMmm  r.  FlmiHe.  B.  R.  €lo..  79 Mioh.  828;  19  km.  St  Bop.  174. 
Ttm  •wiMT  of  domaatie  anlmala  ia  reaponaible  for  naiiehiof  oonunitftod  by  thon^ 
whan  Umj  are  ia  a  plaoe  where  it  ia  nnlawfnl  for  thorn  to  bet  Decker  ▼.  ^oat- 
iMR.  44  Mo.  92S;  99  Am.  Deo.  99;  OhwtU  v.  Lanom,  48  Wia.  586|  88  Am. 
Rep.  687. 
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HaonjouiOB— FAnvas  vo  Qoabb  Trap-door. ->Tho  mere  oriatenoo 

vae  of  trap-doorsy  oleTator-ahafta,  and  similar  openinga  in  floon  of 
hollaed  Boannfaotoriei^  or  other  bnaineaa  bnildinga  Ib  not  eyidenoe  of 
negligenoe;  atill«  they  are  dangerooa  openings,  especially  if  located  ia 
places  obacnred  by  darlmeas,  or  in  anoh  oloae  proximity  to  doora  that  a 
person  entering  may  atop  into  them  nnawarsa.  The  fact  of  their  dangeiw 
ona  oharaotar  luUua  it  tho  dnty  of  thoao  maintaining  thorn  to  properly 
guard  them  when  they  are  open.  If  it  ia  not  practical  to  gnard  them 
with  a  railing;  tho  owner  ia  bound  to  give  actnal  notice  of  the  danger  to 
any  one  lawfully  approaohing  them,  and  in  default  of  anoh  notice  ia 
liable  for  all  injuriea  resulting  therefrom. 

CkWTRDUTORT  NSQUOBVOR «- FaILUBS  TO  LoOK  OCT  VOR  QPIH  TraP-DOOR. 

— It  ia  not  contributory  negligence  in  an  employee  to  fail  to  look  out  for 
danger  arising  from  an  open  trap-door,  when  there  is  no  reason  on  his 
part  to  apprehend  any  such  danger.  Every  one  has  a  right  to  presume 
tiiat  another,  owing  a  apodal  duty  to  guard  against  danger,  will  perform 
that  duty. 

Wbbi  Qmnos  or  OomBiBinroRT  NxauoRiraK  is  hot  Frbs  vbom  Doitb^ 
the  facts  should  bo  ambmitted  to  the  jury. 

llRaLiGBHOC— FAniTRB  TO  GvARD  Trap-door.  — Where  injury  results  from 
a  failuro  of  amployeee  to  propeily  guard  an  open  trap-door  while  in  uas^ 
ttoir  vlolatiim  of  Inatraotioiia  to  guard  it  oannot  be  ahown  in  def enasu 

Eldreige  and  Spter^  for  the  appellants. 

John  W.  MeOrath^  for  the  respondent 

Oahill,  J.    This  suit  was  commenced  by  declaration  to  re- 
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oorer  for  Injuries  raoeiTed  hj  plaintiff,  bj  hii  fklling  thiongh 
a  trap-door  in  the  etore  of  defendants  on  Jannarj  26, 1888. 

The  building  of  defendants  had,  prior  to  their  entiy  therein 
been  occupied  bj  one  Morehoose  as  a  hardware-store.  Plain- 
tiff had  been  employed  hj  MorehouBe  as  a  tinsmith.  The 
shop  in  which  he  worked  was  on  the  second  floor.  Plaintiff's 
only  means  of  access  to  the  shop  in  which  be  worked  for  More- 
house was  by  way  of  the  front  door  of  the  store,  and  up  inside 
stairs;  at  that  time  there  being  no  stairs  to  the  rear  door 
of  the  store.  The  store  fronted  west  on  Main  Street,  and  along 
the  south  side  of  it  ran  Lafayette  Street.  Some  months  before 
the  accident,  the  defendants  came  into  possession  of  the 
store,  and  plaintiff  was  permitted  to  continue  his  business  in 
the  shop  he  bad  worked  in  for  Morehouse.  Some  time  after  the 
defendants  took  possession,  the  post-ofSce  was  mof^ed  into  the 
store.  Up  to  this  time,  the  back  door  of  the  store  was  only 
used  to  receive  goods  in,  and  not  as  a  way  to  the  store.  The 
testimony  tends  to  show  that  after  the  stairs  were  put  up  at 
the  back  door  of  the  store,  leading  from  the  ground  to  a  plat- 
form, most  of  the  people  coming  to  the  store  from  the  east 
entered  it  by  the  back  door.  The  stairs  and  platform  were 
narrow,  and  without  rail. 

The  trap-door  or  hatchway  through  which  plaintiff  fell  was 
in  front  of  the  back  door,  and  from  a  foot  to  a  foot  and  a  half 
distant  from  it.  It  had  been  there  from  the  erection  of  the 
building,  and  was  used  as  a  way  through  which  to  hoist  heavy 
goods  from  the  cellar  to  the  store  floor,  and  through  a  trap- 
door overhead  to  the  second  floor.  Plaintiff,  after  the  back 
stairs  had  been  put  up,  had  been  accustomed  to  have  his  wood 
taken  up  the  back  way,  by  the  load  or  cord  at  a  time,  hav* 
ing  it  thrown  on  the  platform,  and  carried  up  in  baskets.  It 
was  the  custom  of  those  employed  in  the  store  in  the  morning 
to  use  the  hatchway  for  throwing  up  from  the  cellar  the  day's 
supply  of  wood.  This  custom  was  known  to  the  plaintiff.  It 
was  also  usual  to  keep  the  back  door  locked  when  the  trap- 
door was  open.  The  door  of  the  hatchway,  when  opened, 
rested  against  a  desk,  and  could  be  seen  by  one  on  the  plat- 
form, about  to  enter  the  door,  through  the  glass,  which  ex- 
tended from  the  latch  up.  The  plaintiff  testified  that  some  of 
the  panes  of  glass  were  gone,  and  had  been  replaced  by  tin. 
He  said:  ^*I  did  not  look  through  the  window.  I  couldn't.'* 
He  was  not  asked,  and  did  not  say,  why. 

On  the  morning  of  the  accident  the  store  was  opened  by 
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Wilber  Bmitb|  a  son  of  one  of  the  defendantfl.  The  plaintiff 
entered  with  him,  went  up  to  his  shop,  built  his  fire,  came 
down,  and  went  to  hia  breakfast  Wilber  Smith  testified  that 
he  did  not  see  him  go  out  Soon  after  the  plaintiff  and 
Smith  entered,  Brneat  Brabb,  a  eon  of  the  defendant  Brabb| 
came  in.  He  sprinkled  the  floor,  and  began  sweeping  ont 
He  saw  the  plaintiff  go  out  Young  Smith,  as  usual,  opened 
the  trap-door,  and  went  down  cellar  to  throw  up  wood, 
Ernest  Brabb  was  at  the  other  end  of  the  store,  sweeping. 
Both  Smith  and  Brabb  testified  that  they  did  not  remember 
having  unlocked  the  back  door  that  morning;  but  as  there 
was  no  evidence  that  any  one  else  was  there  who  could  have 
done  so,  the  jury  must  have  concluded  that  they  were  mis- 
taken. The  plaintiff  lived  north  and  east  from  the  store,  and 
in  returning  from  breakfast  came  to  the  rear  of  the  store  from 
the  east,  picked  up  an  armful  of  wood,  and  carrying  it  up  the 
outside  stairway,  opened  the  rear  door,  and  stepped  in,  and  in 
doing  so  fell  through  the  hatchway,  and  was  injured.  On 
hearing  the  door  open,  the  young  man  in  the  cellar,  looking 
up,  saw  the  plaintiff,  and  called  loudly  to  him;  but  the  plain* 
tiff  says  he  did  not  hear  him.  In  the  fall,  the  plaintiff's  leg 
was  broken  just  above  the  ankle,  and  his  arm  and  shoulder 
badly  bruised. 

The  negligence  charged  is,  that  the  defendants  failed  to 
properly  guard  the  hatchway  while  it  was  open,  or  to  warn  the 
plaintiff  of  the  danger.  The  plaintiff  recovered  a  judgment  of 
one  thousand  dollars,  and  the  defendants  bring  error.  Errors 
are  assigned  upon  the  admission  and  rejection  of  evidence, 
and  upon  the  charge  and  refusals  to  charge  of  the  court;  but 
the  principal  questions  in  the  case  are:  1.  Were  the  defend- 
ants guilty  of  negligence?  2.  Was  the  plaintiff  guilty  of  con« 
iributory  negligence? 

It  is  not  charged  that  the  maintenance  of  this  hatchway 
was  of  itself  negligent.  Trap-doors,  elevator-shafts,  and  sim- 
ilar openings  in  floors  have  long  been  a  usual  and  necessary 
part  of  the  appliances  of  business  in  most  warehouses,  manu- 
factories, and  other  business  buildings.  The  mere  fact  of 
their  existence  and  use  is  no  evidence  of  negligence.  But 
they  are  dangerous  openings,  especially  if  located  in  places 
where  they  are  obscured  by  darkness,  or  in  such  close  prox- 
imity to  doors  that  a  person  entering  the  door  may  step 
into  them  unawares.  The  fact  of  their  dangerous  character 
makes  it  the  duty  of  those  maintaining  them  to  properly 
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goard  them  when  they  are  open.  If,  as  in  the  eaee  ef  this 
hatch  wajy  it  la  not  practical  to  guard  it  with  a  railing,  it  ham 
been  held  that  the  owner  is  bound  to  i^ve  actual  notiee  of  tho 
danger  to  CTeiy  person  lawfully  approaching  the  place,  and 
in  default  ot  such  notioci  he  ia  liablA  fi>r  all  iajuiies  resulting 
there&om:  Shearman  and  Redfleld  en  Nef^igettce^  sec.  7t9|  and 
cases  cited. 

It  would  seem,  xxodet  the  circumstances  of  this  case,  thai 
the  defendants  could  only  properly  guard  this  hatchway  by 
locking  the  back  door  when  the  hatchway  was  open,  or  by 
stationing  some  one  at  the  opening  to  give  actual  notice  to 
any  one  who  might  approach  it.  Its  close  {Hroximity  to  the 
door  made  it  extremely  difficult  for  one  entering  the  door 
without  notice  that  the  hatchway  was  opoii  to  stop  in  time  to 
save  himself  from  falling  into  it.  There  was  abundant  evi- 
dence tending  to  show  the  defendants'  negligence.  Young 
Brabb  saw  the  plaintiff  come  down  stairs  and  go  out  of  the 
store.  He  could  not  know  by  which  door  he  would  return,  aa 
both  doors  were  used  freely  by  people  coming  to  the  store  or 
poet-office.  There  were  two  young  men  in  the  store  at  the  time, 
one  of  whom  ought  to  have  stood  guard  while  the  trap  was 
open.  If  the  back  dcor  had  been  locked,  the  accident  could 
not  have  occurred.  One  or  the  other  of  these  precautions  was 
necessary,  and  ordinary  care  required  the  defendants  and 
their  employees  to  observe  them. 

The  question  of  the  plaintiff's  contributory  negligence  is 
one  of  more  difficulty.  He  knew  as  much  about  the  location 
of  the  trap-door  as  did  the  defendants.  He  knew  that  it  was 
customary  for  defendants  to  use  it  at  that  time  of  the  day  in 
throwing  up  wood  for  the  use  of  the  store.  He  did  not  think, 
upon  opening  the  door,  to  stop  and  examine  to  see  whether 
the  trap  was  open  before  stepping  in.  Any  thought  on  his 
part  at  the  moment  would  have  prevttited  the  accidentiand 
the  question  is  a  very  close  one  as  to  whether  the  duty  on  his 
part  of  taking  care  was  not  as  great,  under  the  drcumstanoes, 
as  was  the  duty  of  the  defendants.  The  controlling  fact  in 
the  case  seems  to  be,  however,  that  the  negligence  of  the  do* 
fendants'  employees  was  active.  The  opening  of  the  trafK 
door  was  a  circumstance  which  of  itself  called  their  attentioQ 
to  the  duty  of  guarding  it.  It  was  a  warning  which,  with 
their  knowledge  of  the  frequency  with  which  the  back  door 
was  used,  they  could  not  disregard  without  being  guilty  of 
negligence  as  a  matter  of  law.    The  plaintiff  had  no  such 
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immediate  warning.  Neither  did  he  have  any  raaeon  to  ap* 
prehend  danger.  It  ie  a  eonnd  rule  of  law  that  it  ia  not 
contributory  negligence  not  to  look  out  for  danger  when  there 
ie  no  reason  to  apprehend  any:  Beach  on  Contributory  Neg- 
ligence, 41,  and  eases  cited.  The  authorities  cited  by  the 
learned  commentator  go  much  further  than  the  text,  and  state 
the  rule  to  be  that  eyery  one  haa  a  right  to  presume  that 
others,  owing  a  special  duty  to  guard  against  danger,  will  per* 
form  that  duty:  Orand  Sapid$  etc  S.  B.  Oa.  t.  Martin^  41 
Mich.  667.  As  we  have  said,  the  question  is  one  of  some 
difficulty,  and  is  not  free  from  doubt  We  have  held  that  in 
such  cases  the  facts  should  be  submitted  to  the  jury:  Palmsr 
T.  Hbrmon,  57  Mich.  188;  Dwida%  t.  Lanringj  75  Mich.  499; 
18  Am.  St  Rep.  457. 

The  plaintiff,  when  on  the  stand,  was  allowed  to  answer  this 
question:  ^  What  is  the  tact  about  people  waiting  about  the 
tra]>-door  for  mail? ''  And  Miss  Gargill  was  allowed  to  answer 
the  question,  '^  To  what  extent  was  that  portion  of  the  store  in 
the  rear,  right  opposite  the  post-office,  used  by  the  public?  ** 

This  evidence  was  objected  to  by  the  defendants'  counsel, 
and  error  is  assigned  upon  its  admission.  It  is  claimed  that 
this  testimony  in  no  wise  tended  to  show  negligence  on  the 
part  of  the  defendants  In  the  use  of  the  hatchway  at  the  time 
of  the  accident,  but  that  it  was  likely  to  prejudice  the  jury,  by 
conveying  the  idea  that  it  was  negligence  for  the  defendants 
to  have  the  hatchway  at  that  place  at  alL  We  do  not  see  how 
this  testimony  was  very  material.  It  might  possibly  tend  to 
show  additional  reasons  for  the  exercise  of  due  care  by  the 
defendants.  The  accident  occurred  at  half-past  seven  in  the 
morning.  At  that  hour,  it  was  not  unlikely  that  people  might 
come  into  the  post-office,  and  in  such  case  the  trap-door  would 
be  a  source  of  danger.  We  cannot  say  that  the  admission  of 
this  evidence  was  error. 

James  McFarlane,  a  witness  for  defendants,  and  long  em- 
ployed as  clerk  in  the  store,  up  to  the  date  of  the  accident, 
testified  that  when  using  the  trap-door  the  back  door  was 
usually  kept  fastened.  He  was  asked:  *'  What  instructions 
were  given  by  Smith  and  Brabb  in  regard  to  that?'' 

This  was  objected  to  by  plaintiff,  and  excluded.  It  is 
claimed  by  defendants'  counsel  that  they  ought  to  have  been 
allowed  to  prove  that  the  defendants  had  given  instructions  to 
their  employees  to  keep  the  back  door  fastened  when  the  trap- 
door was  open.     We  do  not  see  how  this  is  material.    The 
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injury  oomplalned  of  resulted  from  the  negligence  of  the  de- 
fendants' employees  in  not  locking  the  back  door,  or  properly 
guarding  the  trap-door.  For  this  the  defendants  were  liable, 
and  they  could  not  be  relieved  from  such  liability  by  showing 
that  they  had  given  their  employees  different  instructions. 

Various  errors  are  assigned  by  defendants  upon  the  refusal 
of  the  court  to  give  certain  of  their  requests  to  the  jury.  We 
have  examined  them  carefully,  and  are  of  the  opinion  that  all 
of  the  requests  that  ought  to  have  been  were  in  fact  given,  in 
substance,  in  the  charge  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

KsouQiNos— Durr  or  mm  OwHia  fo  Kkbp  ns  PannsM  ni  a 
Bbasoiiablt  Sati  Condition. — While  a  Und-owner  is  not  andsr  oblig^tiiHi 
to  ■trangm  to  pat  gaarda  around  ozoavatioiu  made  by  him  npon  hia  own 
premiaeai  and  owes  no  daty  to  treepassers  to  keep  hia  premises  aafs,  atill 
be  mnst  nss  dna  oare  to  prersnt  injories  to  sneh  persons  aa  ooma  upon  hia 
premises  at  hia  inTitation,  azprsss  or  impliadi  Kota  to  B€deU  ▼.  iSierhy,  IS 
Am.  Sk  Rep.  S74^  87& 

NaoLioxHOi,  Pbbsumptiov  Oi;  ibom  Aooummt.  —  As  to  whether  or  not 
a  prima  /cieie  oaae  of  negliganoa  la  establiahod  against  a  defendant  by  the 
mere  proof  of  the  happening  of  an  aocident^  sea  note  to  Philadelphia  etc  A 12. 
Chk  w.  Andermm^  90  Am.  8t  Bop.  490-495. 

Masrb  avd  Sebtaht.  —  A  aer^ant  haa  the  right  to  presume  that  hia 
■laater  haa  performed  iiia  dntj  with  respect  to  famishing  safe  maohineiy 
with  which  to  work  and  safe  premises  in  which  to  work:  Richmond  eicB.  A 
Ok  T.  WiOiams,  86  Va.  166;  19  Am.  St.  Rep.  876,  and  note. 

OoNTRiBUTOBT  KsGLioxNOB  —  Quxmov  OF  Faot.  —  The  qnestion  of  eon* 
tribntory  negligence  is  one  of  fact  for  the  jnry,  unless  from  the  nndispnted 
etridenoe  only  <me  oondnsion  eaa  be  drawn,  in  which  event  the  question  be- 
eomes  purely  one  of  lawi  Jiathew§  ▼•  Cedar  Bapide,  80  Iowa,  459;  20  Am  St. 
Rep.  436,  and  particularly  note;  Nadau  w.  WhiU  Eieer  L.  Oo.^  76  Wia.  120; 
SO  Am.  St  Rep.  29,  and  note. 


Batbs  t;.  Kbllet. 

C82  HlCHlOAH,  9L] 

JirDOMSNTB— Rss  JUDICATA  —  Wbit  G9  PROHIBITION.  ~  WhcB,  in  an  action 
between  mother  and  son,  to  which  the  administrator  of  the  latter  ia  made 
a  party,  a  deed  purporting  to  have  been  executed  by  the  mother  is  ad* 
Jndged  to  have  been  a  forgery,  such  adminiatrator  cannot  afterwarda 
maintain  an  action  against  her  attorney  to  recover  damages  for  his  al* 
leged  mutilation  of  the  deed.  The  aubject-matter  of  the  latter  action 
ia  ret  Judieata,  and  a  writ  of  prohibition  will  lie  to  stay  all  proceedinga 
therein. 

Qiorge  W.  BaU$^  in  pro.  per.,  and  Levi  T.  Oriffin^  for  the 
petitioner. 
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Janui  D.  TitmlniU,  for  the  reBpondent. 

OftAm,  J.  One  Cynthia  W.  Crawford  filed  a  bill  of  oom- 
plaint  in  the  Presqne  Isle  oircnit  ooorti  in  ohanoery,  to  set 
aside  a  deed  purporting  to  have  been  exeonted  by  her  to  her 
MOO.  The  sole  question  was,  whether  the  deed  was  forged. 
That  soit  was  brought  to  a  final  determination  in  this  court, 
and  decided  in  favor  of  the  complainant,  the  court  holding 
that  the  deed  was  forged.  James  D.  Turnbull,  administrator 
of  the  estate  of  complainant's  son,  was  a  defendant  in  that 
suit:  Crawford  t.  Hoeftf  68  Mich.  1-26.  Some  time  after  the 
determination  of  that  suit^  Turnbull,  as  administrator,  com* 
menced  a  suit  at  law  in  the  circuit  court  for  the  county  of 
Alpena,  against  relator,  charging  him  with  the  mutilation 
of  the  deed,  and  seeking  to  recover  damages  therefor.  The 
declaration  sets  forth  the  proceedings  in  this  court  in  the  case 
above  lefianed  to^  and  alleges  that  this  court  was  wholly  mis- 
taken in  the  opinion  and  decree  therein  renderedi  and  was 
imposed  upon  by  the  acts  of  the  relator. 

If  this  were  tme,  the  only  course  open  to  the  defendants  in 
that  suit  is  by  application  to  this  court  for  a  rehearing.  They 
did  make  such  application,  and  it  was  denied.  They  now  seek 
to  reopen  the  issue  there  adjudicated  and  settled,  in  a  suit  at 
law  and  in  another  court  The  bare  statement  of  the  case  is 
sufiBcient  to  condemn  the  proceeding.  The  respondent  had 
no  right  or  jurisdiction  to  try  the  case.  He  should  have 
granted  the  motion  for  the  perpetual  stay  of  proceedings: 
Bamum  Wire  and  Iron  Works  v.  Judge^  69  Mich.  272;  M<ul$an 
y.  Judge^  62  Mich.  257;  Hudson  v.  JudgSj  42  Mich.  248. 

The  writ  of  prohibition  will  therefore  be  granted. 


JuDOMSMTB — Rss  JUDICATA. — Afl  to  what  oonstitutM  re$  jmHeatOt  SM 
Eakiet  ▼.  Flmn,  26  Keb.  380;  18  Am.  St.  Hep.  786,  and  note;  note  to  OoM 
T.  Siemburg,  15  Am.  St.  Rep.  142;  note  to  Hawk  v.  Bvant^  14  Am.  St  Rep. 
250,  251;  Hooker  ▼.  Village  of  Brandon,  75  Wis.  8;  Humoion  ▼.  Lobe,  76  Tex. 
512;  Wenue  ▼.  MePike,  100  Mo.  476;  BaueUr.  Connediaa  eie.  B.  B.  Co,,  150 
Mass.  178;  BradUy  ▼•  Brigham,  149  Mass.  141;  Foster  ▼.  Hmson,  76  Iowa, 
714. 

As  to  what  does  not  eonstitnte  ree  judicata,  see  Sloan  t.  Price,  84  Oa.  171; 
20  Am.  St.  Rep.  854^  and  note;  note  to  Haiak  t.  Anum^  14  Am.  St  Rep. 
858. 
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pt  MiCRXOAir.  19a] 

haamamt,  Bou  torn  OoMnrmro.  — In  OMe  of  partial  ^jm&aiki, 
rfiBild  ba  oampmtad  bf  appljriag  the  paynant  In  diaahatfa  ci  tha 
Ivad  intaiaat^  and  the  aarplii%  if  any,  npon  tiia  priaoqpa^  aHar 
intaraal  ahonld  be  oompnied  on  the  prinoq^  ramainipg  Amw  If  the 
payment  la  leea  fhan  the  interest,  the  anrplos  thereof  moat  not  be  added 
ta  the  prtnoipal,  bat  mterest  mnst  be  cpmpnted  on  the  former  prinelpal 
watil  the  aggregate  paymenta  aseeed  the  interert  dne,  when  the  snrphn 
iMwt  be  applied  toward  diaefaarging  tha  prinaipalt  after  vhiah  iatwiaii 
maat  be  computed  on  the  new  prmoipaL 

t/moLEgt,  Ck)MPi7TATioH  OF. — Under  a  statute  allowing  faiterat  to  \m 
oomputed  upon  interest  after  it  matnrea,  aueh  oomputation  can  oontinflfa 
only  until  the  debt  maturea,  after  whieh  eimple  intereat  is  ta  be  caal 
upon  the  principal  until  the  time  ol  lignidatifliL 


E.  D.  Lexvia^  for  the  appellants. 

B.  D.  York  and  O.  R.  Lytm^  for  the  respondent. 

Ghamplin,  C.  J.  Complainant  filed  her  bill  of  complaint 
in  the  circuit  court  for  the  county  of  Ingham,  in  chancery,  to 
foreclose  a  mortgage  given  by  defendant  Peter  Glaser  to  Lucy 
Gnrney,  and  by  Gurney  assigned  to  complainant  The  mort- 
gage was  in  the  usual  form,  accompanied  by  a  note,  and  was 
given  to  secure  the  payment  of  the  balance  of  the  purchase 
price  of  the  mortgaged  premises.  Joanna  Glaser  is  the  wife 
of  the  mortgagor,  and  Peter  Linn  is  a  subsequent  mortgagee. 

The  only  question  in  the  case  is,  how  the  interest  should  be 
computed  upon  the  mortgage  debt,  the  amount  of  the  princi- 
pal being  undisputed.  The  difference  in  the  amount  claimed 
to  be  due  arose  solely  from  a  disagreement  as  to  the  method 
of  computing  the  interest.  The  commissioner  to  whom  the 
ease  was  referred  computed  the  interest  under  what  is 
known  as  the  Connecticut  rule;  that  is,  he  reckoned  interest 
upon  the  principal  up  to  the  liquidation  of  the  indebtedness, 
and  then  computed  the  interest  on  payments  up  to  the  same 
time,  deducting  the  latter  amount  from  the  principal  and  in- 
terest The  rule,  as  claimed  by  the  complainant  and  adopted 
by  the  circuit  court,  was  the  one  which  is  sometimes  called 
the  Massachusetts  or  the  United  States  rule,  and  was  laid 
down  by  Chancellor  Kent,  as  follows:  '*  When  partial  pay- 
ments have  been  made,  apply  the  payment,  in  the  first  place, 
to  the  discharging  of  the  interest  then  due.  If  the  payment 
exceeds  the  interest,  the  surplus  goes  towards  discharging  the 
principal,  and  the  subsequent  interest  is  to  be  computed  on 
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the  balance  of  the  principal  remaining  due.  If  the  payment 
be  lees  than  the  interest,  the  surplus  of  interest  must  not  be 
taken  to  augment  the  principal,  but  the  interest  continues  on 
the  former  principal  until  the  period  when  the  payments, 
taken  together^  exceed  the  interest  due,  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal,  and  interest 
k  to  be  eompnted  on  the  balance  as  aforesaid.'' 

This  rule  was  adopted  by  this  court  in  Payns  t.  Avery^  21 
Mich.  624,  and  is  the  rnle  recognised  in  most  of  the  states. 
We  think  that  the  circuit  court  was  right  in  its  manner  of 
compnting  interest,  and  that  it  reached  the  right  conclusion. 

Under  the  statute  (Howell's  Statntes,  sec.  1699)  allowing 
interest  to  be  computed  upon  interest  after  it  matures,  such 
computation  ean  continue  only  until  the  debt  matures,  and 
from  that  time  simple  interest  is  to  be  east  upon  the  principal 
until  the  time  of  liquidatiaiu 

It  follows  that  the  deeree  of  the  eirouit  court  must  be 
a£Srmed|  with  oosts.  _^^ 

LfTKanr,  Bulb  lom  OtntrvtManm  ok  —  Ai  to  th«  rale  for  tb«  «mipii- 
tfttion  of  intentl  ia  tlio  OMe  of  putUl  paymeata,  see  Bart  ▼•  Dormant  2  Fla. 
445|  00  Am.  D^  S85^  and  note  287-S90;  Baker  ▼.  Baker,  28  K.  J.  L.  13;  76 
Am.  Dm.  243^  sod  notei  OomuctktUr^  Jaeksofit  I  Johns.  Ch.  13;  7  Am.  Deo. 
471. 

IVRBinr.  —As  to  wfaolhsr  intmst,  of  tar  motnrity.  Is  oontroQed  by  tho 
tomii  of  Ifao  ooBtnol  or  by  oteftaH  mo  noto  to  O'Brien  ▼.  Tomifh  47  Am. 
Bo^70-76|  Briggew.  WkmMk  10&  a  138;  30  Am.  B«^  4^  and  note  47-A)l 


Hallgbbn  V.  Gampbhll. 

(82  IflCHlOAH,  26B.] 

Qifioa  MMD  Owwwol^^Tkul  ov  Trrui  to  Omoa.  — TItIo  to  office  oumot 
bo  triod  in  an  notion  of  replevin  for  property  belonging  to  the  office. 

Omca  AXi>  OmosB  —  Removal.  —  Where  an  officer  is  appointed  for  a  fixed 
term,  and  the  power  of  removal  ia  not  expressly  declared  by  law  to  be 
discretionary,  he  cannot  be  removed  except  for  canse;  aod  when  cause 
mosk  bo  anigned  for  faia  romoval,  ho  is  entitled  to  notiee  and  a  ohance  to 
defend. 

Cnum  AKO  QmosB — Rsmoyal— Pjusumptiov.— A  statutory  provis- 
ion that  elective  officers  shall  not  be  removed  except  for  cause  does  not 
nise  a  presumption  oi  Intention  that  appointed  officers  may  be  removed 
wiflKNit  eaaso. 

Okwkm  ahd  Owweoer  — '  Bkmotal — PBMUMPTiog,  —  Tho  leglalatwB  may, 
hf  ospfOM  wordfli  oonfer  upon  tho  common  oonnoil  of  a  city  the  power 
to  remove  an  officer  without  cause;  but  in  tho  absence  of  such  power 
given  ia  oipreis  words,  the  presumption  is,  that  tho  legidaturo  intended 
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that  erery  offloer  appointed  for  a  fixed  term  shoald  be  entitled  to  hold 
his  offioe  nnttl  the  expiration  of  raoh  term,  unless  removed  therefrom  for 
eanse  after  a  fair  trial. 
Qma  AHD  OvnosB  —  Rbmotal — OvnoBB  db  Facto.  —  One  vho  has  Uw. 
folly  been  in  office,  and  has  been  reoognized  as  the  officer  de  /acto,  and 
not  lawfully  removed,  indicates  his  claim  to  hold  the  office  by  his  re- 
fusal to  deliver  np  the  property,  books,  and  papers  belonging  thereto;  and 
if  he  has  never  yielded,  bat  has  oontinned  to  aot»  then  a  subsequent  ap- 
pointee to  the  office^  who  has  never  had  possession,  cannot  ba  regarded 
as  an  officer  de/adOk 

PhiUipi  and  Thompson^  for  the  appellant. 

B.  J.  Browf^  for  the  respondent. 

Cahill,  J.  The  plaintiff  brought  an  actl(m  of  replevin  in 
hia  individual  name  against  the  defendant  to  recover  posses- 
sion of  the  following  personal  property,  to  wit:  ''Two  iron 
road-scrapers,  one  wooden  road-soraper,  one  wooden  beam- 
plow,  one  wooden  tool-box  and  its  contentSi  oonsisting  of  a 
quantity  of  shovels  and  pickSy  also  all  notice-books,  contain- 
ing blank  notices  used  by  the  street  commissioner  of  Menom- 
inee City/'  which  he  claims  belongs  to  the  oflBce  of  street 
commissioner  of  the  city  of  Menominee. 

The  defendant  defends  upon  the  ground  that  he  Is  himself 
street  commissioner  of  the  city  of  Menominee,  and  is  there- 
fore entitled  to  the  possession  of  the  property.  The  defendant 
claims  that  on  May  6, 1889,  he  wa«  duly  appointed  to  the  office 
of  street  commissioner  for  one  year;  that  be  qualified  and 
entered  upon  the  discharge  of  his  duties  bm  such  officer,  and 
BO  continued  down  to  the  commencement  of  this  suit.  The 
plaintiff  claims,  —  1.  That  the  defendant  wa«  never  legally 
appointed  to  the  office;  2.  That  if  he  was  appointed,  he  was 
removed  by  the  common  council  on  the  fifth  day  of  August, 
1889. 

The  point  made  against  the  legality  of  the  defendant's  ap- 
pointment to  the  office  is,  that  the  charter  of  the  city  of  Me- 
nominee provides  that ''  the  council  shall  prescribe  the  rules 
of  its  own  proceedings,  and  keep  a  record  or  journal  thereot 
All  votes  shall  be  taken  by  yeas  and  nays,  and  be  so  entered 
upon  the  journal  as  to  show  the  names  of  those  voting  in  the 
affirmative,  and  those  in  the  negative;  and  within  one  week 
after  any  meeting  of  the  council,  all  the  proceedings  and  votes 
taken  thereat  shall  be  published  in  one  of  the  newspapers  of 
ttiec{fy'':Bee.  8,  e.  8. 

The  record  of  the  defendant's  api>ointmcDt  b  as  Mlow«: 
Spies  nominated  William  Campbell 
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missioner,  woonded  by  Alderman  Oehrling,  and  he  was  de- 
clared elected.'' 

It  is  claimed  that  this  record  does  not  comply  with  the 
reqairements  of  the  charter,  and  that  the  appointment  is 
therelbre  Toid;  and  we  are  cited  to  Stechert  y.  East  Saginaw^ 
82  Mich.  104. 

If  we  were  required  in  this  case  to  pass  upon  the  title  of  the 
defendant  to  the  office  which  he  claims  to  hold,  the  case  cited 
would  be  in  point;  but  we  agree  with  plaintiff's  counsel  that 
the  title  to  this  office  cannot  be  tried  in  an  action  of  replevin 
for  property  belonging  to  the  office.  It  is  sufficient  tor  the 
defendant's  claim  that  the  common  council,  having  authority 
to  do  so»  undertook  to  elect  him  street  commissioner;  that  he 
accepted  their  action,  qualified  for  the  office,  and  entered  upon 
the  discharge  of  his  duties,  and  was  recognized  by  the  com* 
moD  council  as  de  facto  street  commissioner.  This  position 
would  entitle  him  to  the  custody  of  the  property  in  contro* 
versy,  unless  he  had  been  legally  removed  from  office  by  the 
common  council,  or  had  been  in  fact  removed  by  the  common 
oouncil,  and  had  acquiesced  in  such  removal,  and  to  the  ap- 
pointment of  the  plaintiff  as  his  successor. 

^'A  person  actually  obtaining  office  with  the  legal  indicia 
of  title  is  a  legal  officer  until  ousted  ":  £oar(2  of  Auditan  v. 
Benoit,  20  Mich.  180;  4  Am.  Rep.  382. 

The  first  action  of  the  common  council  for  the  removal  of 
the  defendant  was  taken  at  a  special  meeting  called  for  July 
22,  1889,  at  which  the  following  resolutions  were  presented 
and  read:  — 

*' Whereas,  William  Campbell,  .the  street  commissioner  of 
the  city  of  Menominee,  has  graded  and  graveled  a  road  on  the 
town  line,  and  running  from  the  state  road  west  to  the  gravel 
pit,  without  being  ordered  by  the  common  council,  or  without 
their  knowledge,  thereby  expending  a  large  sum  of  money 
without  authority,  and  thereby  subjecting  the  city  to  needless 
and  uncalled  for  expense;  and 

^Whereas,  the  said  William  Campbell  as  street  commis- 
■ioner,  as  aforesaid,  has  neglected  and  refused,  and  still  does 
itfCglect  and  refuse,  to  obey  the  orders  of  the  city  council  in 
this,  to  wit|  refusing  to  gravel  Ogden  Avenue  as  directed  by 
Tote  of  this  ooundl  passed  at  a  regular  meeting  held  July  15, 
1889,— 

*"  Now,  be  it  lesolved  that  said  Willian  Campbell  be  and 
heitby  is  mnoved  fion  office  gf  street  coamisiioner  gf  said 
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Mji  and  the  office  of  street  commissioner  is  hereby  declared 
Tacanf 

Upon  a  motion  being  made  to  adopt  this  resolntion,  the 
mayor  stated  that  he  did  not  think  it  coald  be  acted  npon  at 
this  meeting,  under  the  call  that  had  been  made,  and  the 
matter  being  referred  to  the  city  attorney,  he  decided  that 
the  mayor  was  right.  No  action  was  therefore  taken  on  the 
resolution  at  that  meeting.  At  the  next  regular  meeting,  held 
August  6,  1889,  the  resolutions  above  quoted  were  adopted  by 
yeas,  seven;  nays,  two.  Immediately  following  this  action,  a 
resolution  was  adopted  appointing  Magnus  Hallgren,  the  plain* 
tiff,  street  commissioner  by  a  similar  vote.  No  notice  was 
given  to  the  defendant  of  these  charges  against  him,  or  of  the 
proposed  action  to  remove  him  from  office. 

l^e  following  provisions  of  the  charter  (Local  Acts  of  188S, 
pp.  161,  162,  176}  bear  upon  the  question  of  the  right  of  the 
common  council  to  remove  the  defendant  from  office: — 

*'  The  following  officers  shall  be  appointed  by  the  council| 
vis.,  a  city  attorney,  city  surveyor,  city  marshal,  city  clerk, 
street  commissioner,  and  engineer  of  the  fire  department  The 
council  may  also,  from  time  to  time,  provide  by  ordinance  for 
the  appointment  of,  and  appoint  for  such  term  as  may  be  pro- 
vided in  the  ordinance,  such  other  officers,  whose  election  or 
appointment  is  not  herein  specially  provided  for,  as  the  coun- 
cil may  [shall]  deem  necessary  for  the  execution  of  the  powers 
panted  by  this  act,  and  may  remove  the  same  at  pleasure  **: 
Bee.  8,  c.  6. 

"  The  mayor,  city  marshal,  city  clerk,  city  treasurer,  street 
eommissioner,  supervisors,  and  constables  shall  hold  their  office 
for  the  term  of  one  year  from  the  first  Monday  in  April  of  the 
year  when  elected,  and  until  their  successors  are  qualified  and 
^nter  upon  the  duties  of  their  offices":  Sec.  5,  c.  5. 

"Any  person  appointed  to  office  by  the  council  by  authority 
of  this  act  may  be  removed  therefrom  by  a  vote  of  the  ma* 
Jority  of  the  aldermen-elect,  and  the  council  may  expel  any 
alderman,  or  remove  from  office  any  person  elected  thereto, 
by  a  concurring  vote  of  two  thirds  of  all  the  aldermen-elect.  In 
ease  of  elective  officers,  provision  shall  be  made  by  ordinance 
for  preferring  charges,  and  trying  the  same,  and  no  removal 
of  an  elective  officer  shall  be  made  unless  a  charge  in  writing 
is  preferred,  and  an  opportunity  given  to  make  a  defense 
thereto  ":  Sec.  17,  c.  8. 

It  is  claimed  by  the  plaintifT  that  under  this  last  provision 
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of  the  charter  the  oomxnon  council  had  a  right  to  remove 
the  defendant  from  the  office  of  street  commissioner  without 
notice  to  him.  ^  In  Mead  y.  Treaaurery  86  Mich.  416,  this  court 
said:  "  Oar  state  system  favors  appointments  for  fixed  periodsi 
And  almost  entirely  rejects  the  policy  of  removals  at  wilL" 

We  shall  need  to  find  in  the  charter  of  Menominee  clear 
and  nneqaivooal  power  vested  in  the  council  to  remove  this 
officer  without  notice,  before  we  can  ooncede  that  any  such 
power  exists.  In  1  Dillon  on  Municipal  Corporations,  sec* 
tion  260  (188),  it  is  said:  **  Where  an  officer  is  appointed 
during  pleasure,  or  where  the  i>ower  of  removal  is  discretion* 
ary,  the  power  to  remove  may  be  exercised  without  notice  or 
hearing.'' 

In  Mechem  on  Public  Officers,  section  464,  it  is  said:  ^'In 
thoee  eases  in  which  the  office  is  held  at  the  pleasure  of  the 
appointing  power,  and  where  the  power  of  removal  is  exercis* 
able  at  its  mere  discretion,  it  is  well  settled  that  the  officer 
may  be  removed  without  notice  or  hearing." 

lii  support  of  this  position,  both  of  these  learned  writers  cite 
the  case  of  fa;  parte  Hennsn^  18  Pet  230,  and  upon  this  case 
most  of  the  later  cases  have  been  based.  That  was  the  case 
of  a  clerk  of  the  district  court  of  the  United  States  for  the 
oastem  district  of  Louisiana.  He  had  been  removed  from 
office  by  the  district  judge  without  other  cause  than  the  desire 
of  the  judge  to  supplant  him  with  a  personal  friend.  The 
oourt  held  that  as  the  law  vested  in  the  judge  the  appoint* 
ment  of  a  clerk,  and  as  such  appointment  was  not  for  any 
fixed  term,  the  power  of  appointment  necessarily  carried  with 
it  the  power  of  removal.  The  main  ground  of  the  decision 
was,  that  it  could  not  be  admitted  that  it  was  the  intention  of 
the  constitution  that  such  an  office  should  be  held  during  lifcb 
We  have  not  found  any  case  where  an  officer  who  was  ap- 
pointed for  a  fixed  term  (and  when  the  power  of  removal  was 
not  expressly  declared  by  law  to  be  discretionary)  has  been 
held  to  be  removable  except  for  cause,  and  wherever  cause 
must  be  assigned  for  the  removal  of  the  officer,  he  is  entitled 
to  notice,  and  a  chance  to  defend:  Field  v.  Commonwealth^  32 
Pa.  8t  478;  StaU  v.  City  of  St.  Louie,  90  Mo.  19. 

It  is  claimed  on  behalf  of  the  plaintifi^  that  because  section 
17  of  chapter  8  of  the  charter  provides  expressly  that  elective 
officers  shall  not  be  removed  except  for  cause,  it  is  to  be  pre- 
sumed that  the  legislature  intends  that  appointed  officers 
might  be  removed  without  cause.    We  are  not  disposed  to  al- 
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low  any  presumption  to  aid  the  exercise  of  raoh  aiUtrarj 
power.  In  such  a  casCi  the  legislature  may,  by  express  words, 
confer  upon  the  common  council  of  a  dty  the  power  to  remort 
an  officer  without  cause;  but  in  the  absence  of  such  power, 
given  [in  express  words,  the  presumption  must  be  that  the 
legislature  intended  that  every  officer  appointed  finr  a  flxed 
period  should  be  entitled  to  hold  his  office  until  the  expira- 
tion of  such  period,  unless  removed  therefrom  for  oauee  after 
a  tair  triaL  This  presumption  is  strengthened  when  we  com- 
pare section  17  of  chapter  8  with  section  8  of  chapter  fi,  be- 
fore quoted.  In  the  latter  section,  certain  officers  are  dedaied 
to  be  removable  at  pleasure,  and  although  the  street  commis- 
sioner is  expressly  named  in  that  section,  he  is  not  included 
among  those  who  may  be  so  summarily  removed. 

But  it  is  claimed  by  plaintiff  that  he  has,  since  his  appoint- 
ment, been  acting  as  street  commissioner,  and  is  therefore  d$ 
faeio  such  officer.  There  could  not  be  two  incumbents  of  this 
office.  The  defendant,  by  his  refusal  to  deliver  up  the  property, 
books,  and  papers  of  the  office,  hae  indicated  that  he  daimed 
to  hold  the  office.  If  he  wae  once  lawfully  in  office,  a  fact 
which  we  are  not  allowed  to  question  (m  this  record,  and  has 
never  yielded,  but  has  held  on  and  continued  to  act,  then  the 
plaintiff  has  never  gotten  possession,  and  cannot  be  regarded 
as  an  officer  de  faeto:  Mead  v.  ZVMWurer,  86  Mich.  419. 

The  judgment  of  the  court  below  wae  in  accordance  with 
these  views,  and  is  affirmed,  with  costs. 

OmoB  AVD  Offiosa— BmovAL  or  Omons.  — As  IsttMpowtrof  the 
lagisUtiire  to  ramora  offioart  from  offios^  or  to  dtl^gato  seeh  power  to  tbo 
governor,  eee  People  ▼.  Btmri,  7i  Mioh.  411|  16  Aoi.  8k  Bepti  M4,  end  par- 
ticalarly  note  647,  646.  Tho  goTomor  oannot  Umeelf  onUrgt  his  own  power 
respecting  the  removal  from  office  of  pnUie  officer^  aor  aaa  the  UgiaUtara 
itielf  depriye  a  doly  appointed  or  elaoted  officer  of  hie  ri|^t  to  hM  office^ 
except  by  doe  proceee  of  lawt  Meieekr  ▼.  Tkurkm,  60  Mioh.  187.  Ooa^^aie 
Board  q^Aldermemr.  Darrom,  13  OoL  460;  16  Am.  8t  Eepb  tUL 
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FuHOiPAL  An  Aoim— Adoftioh  of  Cohtraot— >LzABiLiTr  ov  Prihoi* 

pj^ One  dealing  with  an  authoriaed  agent  la  bound  to  inquire  and 

aaoertain  the  eoctent  of  hia  anthoritj.  A  prindpal  ii  bound  by  all  aotr 
of  the  agent  within  the  aoope  of  hia  anthority. 

If  A  PU1ICIPA&  Adopts  tbs  Ck>HTBAOT  ov  a  Sblp-oomtitutsd  Aoikt' 
who  haa  aaaamed  to  aet  for  him  without  anthori^,  he  ia  bound  to  inquire^ 
and  aaoertain  the  extent  the  aelf-oonstituted  agent  aiaumed  to  act  in 
hia  behalf.  He  la  bound  by  all  aota  within  the  aoope  of  the  aaaamed^ 
authority  of  anoh  agent»  Hia  liability  eztenda  to  the  frauds  and  miarep- 
reaentatiooa  of  the  agent  oommitted  or  made  while  aoting  within  th« 
wooift  €i  the  real  or  aaaumed  anthocify.  ,.    . 

Gearg$.  A.  WUcoXj  in  pro.  per^  and  Jchn  D.  Oandyt  for  the 
motion  for  a  rehearing. 

Champlin,  C.  J.  An  opinion  was  handed  down  in  this 
ease  October  10, 1890,  and  the  defendant  has  moved  for  a  re- 
hearing, based  aiK>n  errors  of  faot  and  law.  The  defendant 
ID  person  has  fiimished  reasons  for  a  rehearing,  in  which  he 
states  there  are  several  misapprehensions  and  misstatements 
of  facts  as  proved  npon  the  triaL 

And  first  be  calls  attention  to  the  purchase  price  paid  by 
him  for  the  legal  title  to  the  lands  purchased  by  him  fron> 
Remick.  He  states  that  the  record  shows  that  he  paid  Remick. 
four  thousand  dollars,  and  allowed  McKay  one  third  of  the^ 
net  profits  to  be  made  on  the  purchase  for  his  interest,  and  also' 
paid  him  one  thousand  dollars  cash  bonus  in  addition.  In  thia 
the  defendant  is  correct;  but  as  the  amount  paid  by  defendant 
for  the  land  wa«  not  involved  in  the  issue,  it  was  not  stated  in 
the  opinion.  '    ""  -^-  • 

2.  He  shows  that  the  court  was  in  error  in  stating  that 
*^  Remick  had  an  estimate  of  the  pine  timber  on  the  lands 
made  by  Robinson  and  Plynn,  which  showed  that  the  land  con« 
tained  about  four  million  feet  of  pine."    .^^-zi.  -  -  j 

The  record  shows,  both  from  the  testimony  of  Mr.  Hall  and 
of  Mr.  Wilcox,  that  the  Robinson  and  Flynn  estimate  was  made^ 
after  the  purchase  by  Mr.  Wilcox.  Mr.  Wilcox  testifies  that 
wBen  he  purchased  he  interviewed  both  McKay  and  Remick^ 
and  each  assured  him  that  the  land  was  good  for  five  million, 
and  a  few  months  after  he  bought  he  employed  Robinson  and 
Flynn  to  estimate  the  pine,  and  they  did  so.  He  testifies:  ^I 
told  them  I  had  purchased  that  land,  and  would  like  to  know 
what  there  was  as  near  as  I  could.'' 
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I'hiB  estimate  was  the  one  which  Hall  bad  with  him  when 
he  had  his  interviews  with  Busch,  and  showed  that  their  esti- 
mate was  three  million  seven  hundred  and  seventy  thousand 
feet  This  estimate  he  got  from  Wilcox.  Hall  also  had  Van 
Riper  make  an  esUmate,  and  that  showed  the  quantity  of  pine 
to  be  five  million  one  hundred  and  sixty-two  thousand  feet.  It 
is  freely  ad  mitted  that  the  eouri  was  laboriiv  under  a  miaappre- 
hension  when  it  stated  in  the  opinion  that  *'Bemick  bad  an 
estimate  of  the  pine  timber  on  the  lands  made  by  Robinson 
and  FlynjQ^  which  showed  that  the  hnd  cnnfAmflJ  about  four 
million  ^  of  p»e.«» 

"'[  Mr.  Wilcox  contends  that  '^(he  elfcet  ol  these  miaappre- 
hensions  of  the  facta  m>  pr^udicial  to  the  good  fiuth  of  the  in- 
itial purchase  having  been  made  on  the  baaia  of  five  mfllion 
feet,  and  the  subsequent  holding  and  dealing  with  the  lands 
on  this  basis,  supported  by  Yan  Riper'a  estimate,  BvbmoqaaBQj 
made.  It  n  strbmitted  [says  Mr.  Wikox}  that  ewft  if  theaa 
misstatements  of  fact  do  not  materially  affect  the  ftnai  judg- 
ment of  this  oourt,  it  is  due  lo  the  defendant  that  they  should 
appear  eorreetly  in  the  opinion  and  puUiBhed  report" 

We  think  the  defendant  is  entitled  to  have  it  appear  that 
when  he  purchased  he  was  told  by  McKay  and  Remick  that 
the  land  was  good  for  five  million  feel  of  i»ne,  and  that  he  le* 
lied  upon  sudi  statement;  and  that  after  he  p«xrehased  he  had 
a  desire  to  know  what  (here  waa  en  the  land,  and  pirocuied 
Robinson  and  Flynn  to  estimate  the  pine,  and  that  Hiey  did  ao^ 
and  that  their  estimate  showed  him  that  there  was  thiea  mil- 
lion seven  hundred  and  seventy  thousand  feetd^ae  upon  the 
land.  We  think  these  fiicts  can  only  hsrre  m.  baaring  upon  the 
issue,  when  considered  in  connection  with  what  was  said  and 
done,  and  the  use  made  of  this  estimaie  fay  Hall  in  hia  inter- 
views with  Busch. 

The  third  reason  assigned  for  a  rehearing  by  the  defendant 
is  mainly  an  argument  upoift  the  iaets,  and  if  addressed  to  the 
jury,  or  if  we  could  decide  upon  the  faota,  would  not  be  with- 
out great  w^ght.  Bet  we  cannot  reverse  a  case  upon  disputed 
facts,  llewever  much  we  might  feel  that  they  in^ressed  us 
differently  ttom  what  they-  did  the  jury.  Now,  we  taighA  %9fer 
and  find  lW>m  the  testfrneny  that  Busoh  leHed  eictoftively 
upon  the  guaranty  of  Mr^  Hall  aa  to  the  qnaetillgr'  el  ]mek  apd 
of  Van  Riper's  eetimatOi  The  testimony  ia  vecy  stews  ^^  ^h,at 
direction.  But  Besah  also  testifies  tiiat  he  reUeid.  uyo^  |he 
representations  made  by  Mr.  Hall,  and  we  eaoniot  aiyr  Uiat  ha 
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did  not  i^ely  ii|>6il  t)oth.  It  does  not  iSeem  to  tie  that  because 
he  woiild  tr6t  have  entered  Into  the  contract  without  Halloa 
guaranty,  sucfh  &ct  was  a  waiver  of  his  fight  to  rely  upon  thu 
{>rior  repfesetitations  made  by  Hall,  whatever  may  have  been 
the  value  of  stfch  Vef bal  gtlaranty  in  a  legal  point  of  view. 

the  defendant,  Wil66]t,  farther  insists  that  "  the  contract 
having  been  made  and  sent  to  Wilcox  for  his  adoption,  with« 
out  afiy  ihtimatioh  df  thefe  being  anything  ontside  of  the 
written  contract  to  Which  he  was  committed  by  signing  it, 
Wilcbi  at  lea^t  wad  enfitled  to  be  apprised  of  these  facts  irn- 
taediat^ly  upoti  Ma  doming  peraonally  into  bis  relations  of 
principal  with  BtlBch.*'  — .. 

In  othet  Wordd,  if  We  ufidefdtand  the  pfopoiiitiOA  correotlyi 
it  ia  adseiled  that  ifhM  obe  enters  into  a  oontraot  with  a  self^ 
constituted  agent  who  has  no  authority  to  act  tot  anotheir,  and 
the  perioti  ferwhom  the  aelf^cotidtituted  agent  aasum^s  to  act 
adopta  the  contfact  ao  mad6  in  hia  fiame  and  behalf,  there* 
upon  it  becomes  the  duty  of  the  person  so  treating  with  the 
self-constituted  agent  immediately  to  notify  ot  inform  the 
principal  of  the  instrumentalities  made  use  of  by  iuoh  self* 
constituted  agent  to  induce  him  to  enter  into  the  contract  In 
a  case  where  such  contracting  patty  is  free  from  fraud  or  coi« 
lusion,  and  acts  in  good  fsEiith,  we  do  not  perceive  that  such 
duty  is  imposed  upon  him.  He  has  no  right  to  presume  that 
the  self^constituted  agent  has  misrepresented  facts  to  him,  or 
that  he  intends  to  defraud  him.  On  the  contrary,  we  think  it 
is  the  duty  of  the  principal,  or  the  person  who  becomes  so  by 
adopting  the  contract  made  in  his  name  and  for  him,  to  make 
all  needed  inquiry  and  investigation  into  the  facts,  acts,  and  rep« 
resentations  of  the  person  who,  without  authority,  has  assumed 
to  act  for  him  before  he  adopts  the  contract  as  his  own.  For 
in  adopting  the  contract  he  not  only  adopts  it  as  written,  but 
be  thereby  adopts  as  his  acta  all  the  instrumentalities  of  the 
self^constituted  agent  in  obtaining  the  t^onsent  of  the  opposite 
party  to  enter  into  the  contract.  By  adopting  the  acts  of  the  self- 
eonstituted  agent,  he  ^eka  to  appropriate  to  himself  all  the  ben* 
efits  to  be  derived  from  it  as  fully  as  if  he  had  himself  induced 
in  the  first  instance,  and  with  thia  ke  must  aesome  all  the 
liabilities  which  attach  to  it:  WikoH  "f.  2Wma)t,  6  Man.  &  O. 
286;  M&m  t.  RyM,  26  Wis.  866)  Kerr  oti  Frattd  and  Mistake, 
111;  Bigelow  iHh  Fraud)  867;  Broom^l  Legal  Maxime^  708^ 
Whartob  ott  Agettcy,  secb.  89, 90)  PittHimnJons  t«  JoMny  21  Vt^ 
142;  52  Attl.  Deo.  46;  Baktr  V.  UniwiMuUL.  Jna.  Co^43  N.  Y» 
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288;  Elwdl  ▼.  Chamberlin^  81  N.  T.  611;  PreAy  ▼.  ParUr,  66 
N.  H.  409;  Gamer  y.  Mangam^  93  N.  Y.  642;  .B^nM  ▼.  Jiki- 
•ofi,  21  N.  Y.  238;  Carpenter  v.  Insurance  Co.j  1  Story,  67; 
Mundofff  Y.  Wiekersham^  63  Pa.  St  87;  8  Am.  Rep.  631; 
Colemanr.  Siark^  1  Or.  116.  The  point  made  by  Mr.  Wilcox 
need  not  be  discassed  farther,  inasmuch  as  it  waa  not  raised  in 
the  court  below. 

Coansei  for  defendant  has  placed  in  onr  hands  a  printed 
argument,  in  which  he  gives  the  reasons  why  a  rehearing 
should  be  granted.  Upon  one  point,  he  stands  with  the  court 
upon  common  ground,  which  is  accurately  and  tersely  stated 
by  him  as  follows:  **  In  this  case  there  can  be  no  question  but 
that  the  contract  must  now  be  treated  as  the  contract  of  Mr. 
Wilcox.  He  adopted  it.  He  made  payments  upon  it|  and  he 
has  brought  suit  upon  it." 

This  learefl  the  only  real  contention  between  counsel  and 
the  courts  the  question  of  the  extent  of  the  liability  of  a  prin* 
dpal  who  becomes  such  by  adopting  the  unauthorised  act  of 
a  jelf-cbnstituted  agent  We  quote  from  his  argument  as 
showing  precisely  the  position  of  counseL  He  says:  ^  I  want 
to  emphasize  the  fact  that  at  the  time  Mr.  Busch  was  in- 
formed that  Mr.  Hall  had  no  authority  to  speak  in  relation  to 
the  quantity  or  quality  of  the  pine,  the  negotiations  were  still 
pending,  and  not  concluded;  and  the  fact  that  when  Mr. 
Busch  signed  the  writing  he  knew  that  the  representations 
made  by  Hall  were  outside  of  any  authority  that  he  (Hall) 
might  exercise,  or  might  assume  to  exercise.  And  I  want  to 
emphasize  the  additional  fact  that  Mr.  Hall's  personal  guar- 
anty was  not  given  in  addition  to  representations  made  within 
the  scope  of  authority,  but  Mr.  Hall's  personal  guaranty  was 
given  because  his  representations  were  without  authority,  and 
Mr.  Busch  knew  if 

Qrant  that  Busch  knew  that  Hall  had  no  authority  from 
Wilcox  to  enter  into  any  contract  to  lumber  the  land,  and 
also  that  Wilcox  had  not  theretofore  authorised  him  to  make 
any  representations  in  relation  to  the  quantity  and  quality  of 
the  timber,  still,  he  did  not  know  that  Hall  assumed  to  act 
as  the  agent  of  Wilcox  in  making  the  contracti  —  that  he  as- 
sumed to  act  for  him  in  executing  the  contract, — and  the  ques- 
tion recurs,  When  Wilcox  adopted  the  contract  and  made  it 
his  own,  did  he  not  also  adopt  as  a  legal  consequence  the 
agency  of  Hall  to  its  full  extent,  as  to  inducements  held 
out  by  him,  and  in  reliance  upon  which  Busch  entered  into 
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the  contract?  We  have  already  stated  what  we  consider  to 
be  the  law  apon  this  proposition,  and  referred  to  some  of  the 
authorities  by  which  we  think  it  is  supported. 

Counsel  for  defendant  also  says:  ''  It  is  stated  in  the  opin* 
ion  of  the  court  that  Hall,  Wilcox,  and  Noyes  and  Bawyer 
were  acting  in  concert,  and  not  each  one  for  his  separate  and 
individual  interest,  but  as  a  whole.  There  is  no  testimony  to 
that  effect;  but,  on  the  contrary,  the  testimony  is,  that  Mr. 
Wilcox  did  not  act  at  all.  There  is  no  act  of  Mr.  Wilcox 
in  this  ease  of  any  sort  prior  to  the  reception  of  the  written 
bargain.  That  Hall  and  Sawyer  acted  in  concert  is  true,  but 
that  Wilcox  acted  is  untrue." 

We  did  not  attempt  to  state  the  testimony  from  which  we 
deduced  the  statement  referred  to;  but  we  think  counsel  must 
have  overlooked  the  testimony  which  Mr.  Wilcox  gave,  as 
follows:  *'  There  was  a  contract,  I  believe,  that  we  should  put 
in  a  part  of  this  timber  that  coming  winter." 

The  point,  however,  is  not  very  important,  as  we  are  content 
to  rest  our  opinion  upon  the  obligations  and  liability  of  Mr. 
Wilcox,  arising  from  his  adopting  the  contract  made  by  Hall 
as  his  agent,  and  the  paramount  duty  of  Wilcox  to  ascertain 
the  extent  of  the  authority  assumed  and  the  means  employed 
by  Hall  in  making  the  contract  The  law,  as  we  conceive  it 
to  be,  is  this:  When  a  person  deals  with  an  authorized  agent, 
he  is  bound  to  inquire  and  ascertain  the  extent  and  limit  of 
his  authority  to  bind  the  principal,  and  the  principal  is  bound 
by  all  acts  of  the  agent  within  the  scope  of  his  authority;  and 
when  a  principal  adopts  the  contract  of  a  self-constituted 
agent  who  has  assumed  to  act  for  such  principal  without  au* 
tbority,  he  is  bound  to  inquire  and  ascertain  the  extent  the 
self-constituted  agent  assumed  to  act  in  his  behalf,  and  the 
principal,  when  he  becomes  such  by  adopting  his  acts,  is 
bound  by  all  acts  within  the  scope  of  the  assumed  authority; 
and  in  both  cases  the  liability  of  the  principal  extends  to  the 
frauds  or  misrepresentations  of  the  agent  committed  or  made 
while  acting  within  the  scope  of  the  real  or  assumed  author* 
ity.  We  entertain  no  doubt  upon  the  law  that  should  govern 
the  case. 

Upon  the  facts  as  they  are  developed  by  the  testimony,  we 
legard  it  as  a  close  case,  and  viewed  from  Mr.  Wilcox's  stand* 
point,  it  is  in  some  respects  one  of  apparent  hardship.  But 
we  cannot  treat  the  facts  differently  from  what  the  jury  have 
fcund  them  to  be  upon  the  whole  testimony;  and  the  court  in 
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his  obarga— wUeh  was  not  excepted  to,  nor  was  error  assigned 
npon  that  portion  of  it — instnicted  the  jury  that  as  Mr.  Wil- 
cox had  commenced  suit  against  Busch  for  damages  for  not 
performing  the  contract,  they  conld  not  in  this  snit  allow  Wil- 
cox anything  for  &ilure  to  perform.  His  remedy  against 
Bnsch  is  therefore  left  intact  for  any  overpaymenti  or  breach 
of  contract  on  Bnsch's  part 

We  see  no  reasons  for  coming  to  a  different  condasion  than 
that  first  announced,  and  the  rehearing  is  denied. 

AGiNor — LiABXLiTr  ov  PsnroiPiL — RATmcunov.—  Bwy  ona  fa  bouad 
lo  inform  himielf  with  whom  he  U  dealing,  and  he  dealt  with  aa  ageat  at 
his  peril,  unless  he  informs  himself  of  the  extent  of  his  aathori^x  Bond  r. 
PomUae  etc  JLILOo.,ei2  ^ch.  643;  4  Am.  St  Bep.  885,  and  note.  As  to 
third  persons,  a  principal  is  boond  by  the  acts  and  representatians  ol  hts 
■gent  made  and  done  within  the  apparent  aoope  of  his  aathority;  and  his 
aetaal  instraotions  do  not  govern,  unless  the  person  dealing  with  bin  had 
notice  of  or  was  pat  upon  inqairy  as  to  his  real  authority s  Waekter  ▼.  Pkotmx 
Amur.  Ox,  182  Pa.  St  428;  19  Am.  St  Eep.  000,  and  note;  and  this  principle 
applies  even  to  acts  of  an  agent  fraudulent  in  their  nature,  done  in  the  scope 
of  his  aathorityt  Du  Sonchet  ▼.  Dutcher,  118  lad.  249.  The  prindpal's  rati« 
ftoation  of  the  unauthoriied  acts  of  one  assuming  to  act  for  him  as  his  agent 
must  be  in  ioio;  he  must  take  the  responsibility  as  well  as  the  benefit  that 
may  result  from  such  acts:  Shoninger  ▼.  Peabody,  57  Conn.  42;  14  Am.  St 
Rep.  88,  and  note;  note  to  AUeer,  Bartholomew,  6  Am.  St  Eep^  11C-114| 
/dbuftm  H.  0»  r.  MiUer,  72  Mich.  265;  IS  Am.  St  Rep.  6861 
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[82  MiCRlOAN,  844.] 

06RFO&ATIOV8  —  OoirrBAOT  BT  pABT  o?  Stockholdbbs.  —  An  agreement 
beween  two  of  the  three  stockholders  and  directors  of  a  corporation,  that 
a  purchaser  of  stock  shall  be  employed  as  business  manager  for  a  term  of 
years,  and  for  the  repurchase  of  his  stock  at  a  stated  prioe  if  he  desires 
to  retire  at  the  end  of  the  term,  is  insererable,  and  void  as  against  pub- 
lic policy,  unless  assented  to  by  all  the  stockholders. 

Flucnos  —  Right  to  Excsft  to  IiisTtiucmoKs.  —  Litigants  cannot  be  de- 
prived of  their  right  to  except  to  instructions  by  the  court,  unless  they 
have  expressly  requested  them.     Requests  by  implication  are  unknown. 

fXansLAxm  —  Kkowlsdos  and  Asssnt.  —  In  order  to  make  a  contract 
valid  which  would  be  void  without  the  consent  of  all  the  stockholders  of 
a  ooiporation,  there  must  be  evidence  that  they  had  knowledge  that  it  was 
to  be  made,  and  that  they  assented. 

fteuMncB—lNffTBiTOTiova.  — Where  there  is  evidence  tending  to  support 
both  sides  of  an  issue  of  fact  &n  instruction  thereon  should  call  atten* 
tion  to  both  classes  of  the  evidence. 

OoaiTBAors— Parol  Evidexgb  to  Show  Rxbodtion.— Conversations  and 
negotiations  pnslUnin&ry  to  a  written  agreement^  although  merged  in  i^ 
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nn^  Ml  Im  Admbrfbla^  aot  to  «zplaia  ito  temi^  Iral  to  IhrofwUf^ht  npon 
tba  qiM0tioa  of  ito  ezecation,  cor  other  qnettions  oonneotod  therewith. 

PBAonoB— BTiDuroB— Ba&DSM  ov  Psoov.  —  When  the  ezeoution  of  »n 
instmmeiit  mod  on  U  denied  by  affidarit^  the  burden  of  proof  ie  upon 
the  pUintiff  ^tfafoaghont  the  trial,  to  show  the  exeoation  of  the  iustru- 
mentb    This  in  Michigan,  under  circuit  court  rule  79. 

OosTRAon. — Dklitkbt,  Which  is  am  Ebuntiai.  Past  of  the  eseoutioa 
of  an  instrument^  cannot  be  inferred  from  poeeession. 

OoRTBAon,  EviDmOB  TO  Rebut.  —  An  unsigned  memorandum  of  an  agree- 
ment drawn  previouii  to  tiie  oontraot  raed  on  it  not  admissible  as  re* 
butting  ovideoieb 

Charles  K.  Latham^  F.  A.  Baker^  and  Edward  W.  Pendleton^ 
ba  the  appellanta. 

Parker  and  Bttrtony  and  Alfred  Ituesettj  for  the  respondent 

Obabt,  X  Tbis  nit  wat  iMrougfat  iip(m  the  following  yfftiU 
ten  agreemeBt:*-* 

'^In  consideration  of  the  undertakings  of  De  Witt  E.  Wil- 
bur,  in  connection  of  the  Stoepel  Lumber  Company,  and  as 
part  of  the  contract  for  the  sale  of  ten  thousand  dollars  of  the 
capital  stock  of  said  company  by  ns  to  him,  we  hereby  agree 
that  if  at  the  end  of  two  years  he  decides  to  withdraw  from 
said  company  we  will  repurchase  the  stock  he  buys  of  us,  or 
flo  much  of  it  as  he  may  then  have,  for  cash,  at  eighty  per 
cent  of  its  par  value;  and  if  at  any  time  during  the  first  two 
years  the  said  company  dispenses  with  his  services,  we  agree 
to  buy  back  the  stock,  on  the  same  terms  as  above  stated;  but 
in  either  case  we  stipulate  to  have  three  months'  time  in  which 
to  take  and  pay  for  the  same.  William  C.  Stoepel. 

«  April  1, 1884  Joseph  E.  Watson." 

The  first  declaration  filed  in  the  case  set  forth  the  above 
agreement  in  hac  verba^  and  alleged  that  the  defendants  were 
large  stockholders  in  the  Stoepel  Lumber  Company;  that 
they  were  desirous  of  selling  four  hundred  shares  of  its  oapi« 
tal  stock  to  plaintiff,  and  that  he  should  become  manager  of 
the  business;  that  be  agreed  to  become  a  member  of  the  cor* 
poraiioD,  and  manager  of  its  business,  and  that  thereupon  the 
above  writtai  contract  was  executed.  The  contract  was  not 
made  with  the  company,  but  with  two  of  its  stockholders. 
One  BEerman  IL  Stoepel  was  also  a  large  stockholder.  This 
deolarati<Hi  did  not  allege  any  contract  with  him,  verbal  or 
written,  nor  any  consent  on  his  part  to  the  agreement  sued 
mxt  iMir  did  his  name  appear  in  the  declaration.    Issue  wafl 
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duly  joined,  and  the  case  came  to  trial.  Upon  that  trial  there 
was  no  evidence  of  consent  on  the  part  of  Herman  B.  Stoepel 
to  the  agreement,  and  the  court  held  that  the  contract  was 
void  aa  against  public  policy,  and  thereupon  the  plaintiff  with* 
drew  a  juror. 

Plaintiff  then  filed  an  amended  declaration,  in  which  he  al- 
leged that  the  two  Btoepels  and  Watson,  on  March  26,  1884, 
owned  a  saw-mill  and  the  land  on  which  it  was  situated,  and 
that  he  owned  a  stock  of  goods;  that  they  proposed  to  him  to 
organise  a  corporation  with  a  capital  stock  of  fifty  thousand 
dollars,  the  above  property  to  be  turned  over  to  the  corpora- 
tion,  and  plaintiff  to  pay  in  a  certain  amount  in  money;  that 
they  proposed  to  make  him  manager,  with  a  salary  of  fifteen 
hundred  dollars,  to  give  him  ten  thousand  dollars'  worth  of 
the  capital  stock,  and  to  agree  in  writing  that  if  at  the  end  of 
two  years  he  should  desire  to  withdraw  from  the  company 
they  would  purchase  his  stock  at  eight  thousand  dollars;  that 
the  formal  organization  was  completed;  that  before  he  had 
transferred  his  stock  of  goods  to  the  corporation,  Herman 
Stoepel  refused  and  declined  to  join  in  making  the  written 
agreement,  and  that  thereupon  the  defendants  by  them- 
selves, and  without  said  Herman,  made  said  written  agree- 
ment. The  declaration  is  entirely  silent  as  to  any  assent  to 
the  agreement,  except  the  alleged  verbal  promise  to  make 
such  an  agreement,  which  it  is  alleged  he  refused  to  carry 
out.  Issue  was  joined,  and  upon  the  second  trial,  verdict 
and  judgment  were  rendered  for  the  plaintiff. 

1.  This  alleged  agreement  between  the  defendants,  who 
owned  a  majority  of  the  stock,  and  the  plaintiff,  is  contrary 
to  public  policy,  and  void  as  against  those  not  consenting  to 
it.  The  defendants  were  directors,  and  in  the  management 
of  the  corporate  affairs  cannot  but  be  unduly  influenced  by 
such  an  agreement.  Their  natural  desire  and  inclination 
would  be  to  continue  the  plaintiff  as  manager,  although  it 
were  against  the  interest  of  the  other  stockholders,  and  would 
be  against  their  own  as  stockholders,  but  for  the  agreement 
which  might  render  them  liable  for  the  payment  of  a  large 
sum  if  they  failed  to  retain  him.  Nor  is  such  contract  made 
valid  by  the  good  faith  of  the  parties  to  it  Its  effect  upom 
stockholders  who  are  not  parties  to  it,  or  do  not  cooaent  to  il^ 
is  the  same  in  the  one  case  as  in  the  other.  The  law  ther«* 
fore  wisely  condemns  and  prohibits  all  such  oontracta.  Tim 
supreme  court  of  the  United  States  has  so  decided  in  a 
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•ease,  under  facts  very  similar  to  the  case  at  bar:  WeH  ▼.  Can^ 
den,  186  (J.  8.  507,  and  authorities  there  cited. 

The  pivotal  question  in  the  case  therefore  was,  whether 
Herman  R.  Stoepel  consented  to  the  agreement.  The  learned 
-circuit  judge  charged  the  jury  that  the  agreement  upon  its 
/ace  was  void,  but  that  there  was  evidence  in  the  case  that 
Herman  did  consent  to  it,  and  if  he  did,  the  plaintiff  was  en- 
titled to  recover.  The  learned  counsel  for  plaintiff  seem  to 
Admit  in  their  brief  that  there  was  no  such  evidence,  but  in* 
■sist  that  defendants  cannot  complain,  because  their  counsel 
admitted  there  was,  by  asking  the  court  to  instruct  the  jury 
that  plaintiff  could  not  recover  unless  they  found  that  Her* 
man  consented  to  the  agreement.  We  do  not  think  this  war^ 
ranted  the  judge  in  charging  that  there  was  evidence,  if  such 
was  not  the  fact.  The  establishment  of  such  a  rule  would  re- 
quire greater  care  and  caution  on  the  part  of  counsel  in  the 
trial  of  causes  than  can  well  be  exercised,  and  would  often  re* 
Bult  in  the  defeat  of  justice.  Litigants  cannot  be  deprived  of 
their  right  to  except  to  instructions  by  the  court,  unless  they 
have  expressly  requested  them.  Requests  by  implication  are 
not  known. 

A  careful  examination  of  the  evidence  is  therefore  neces- 
Baryi  in  order  to  determine  whether  this  instruction  was  cor- 
rect. The  allegation  in  the  declaration  that  Herman  R. 
Stoepel  made  a  verbal  promise  to  make  such  an  agreement, 
is  not  sustained  by  the  proof.  On  the  contrary,  by  plaintiff's 
own  evidence,  he  expressly  refused  from  the  beginning  to 
make  any  such  agreement.  The  agreement  sued  on  was 
signed  by  defendants  April  14th,  although  dated  April  1st, 
as  the  latter  was  the  date  from  which  the  operations  of  the 
corporation  were  to  commence.  Herman  was  not  then  pres* 
sent,  and  if  any  consent  was  given  by  him  which  was  binding 
upon  him,  it  was  given  before  April  14th.  This  depends  upon 
two  conversations  testified  to  by  plaintiff,  one  in  Februaryi 
and  the  other  on  March  26th,  when  the  articles  of  association 
were  signed.  He  testified  that  defendants  read  and  offered  to 
bim  a  proposition  to  buy  back  his  stock  should  he  withdraw 
at  the  end  of  two  years,  or  should  the  company  decide  to  dit* 
pense  with  bis  services.  This  proposition  was  unsigned. 
When  first  read,  defendants  and  plaintiff  alone  were  present. 
It  was  read  again  when  Herman  was  present,  and  he  taidt 
^  That  is  all  right,  Mr.  Wilbur,  only  I  have  not  enough  inter* 
•si  fad  it  to  guarantee  it  myself:    Mr.  Watson  and  brother  Will 
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bere  can  A»  00  if  tbey  like.    I  hsTe  no  objectfona,  bat  I  hava 
Dot  money  enough  in  it  eo  that  I  would  agree  to  it." 

When  (he  aiticlee  of  aasociation  were  aigned,  plaliitiff  eaya 
that  the  qaestion  of  thia  contract  was  Inrotight  xtp  again,  and 
there  was  some  talk  about  it^  and  Herman  said,  as  bdore,  thai 
^  he  had  not  enough  in  it  so  that  he  cared  to  riga  it,  bat  he 
had  no  objection  to  Mr.  Watson .  and  W.  (X  Stoepel  making 
that  contract** 

The  above  is  the  testimony  of  pldsCiff  upon  ttie  last  IriaL 
Upcm  the  first  trial  he  testified  as  IrilowSi  referring  totha  oon- 
▼ersation  of  March  28th:  -» 

^Q.  How  did  it  happen  that  Herman  B.  Stoepel  Ad  not 
sign  this  paper? 

^  A.  At  the  time  we  weare  talking  of  this,  at  the  time  of  the 
signing  of  it,  H.  R.  Stoepel  withdrew  from  the  room.  Aa  he 
went  out  he  beckoned  to  W.  C.  StoepeL  W.  O.  Stoepel  went  oat 
with  him.  W.  0.  Stoepel  returned,  but  H.  R.  Stoepel  did  not. 
W.  0.  Stoepel  said  that  H.  R.  Stoepel  objected  to  signing  the 
paper.  Then  Mr.  Parker,  who  was  doing  my  business  for  me, 
said:  '  The  business  is  all  up,  unless  Mr.  Wilbur  is  willing  to 
go  on  without  any  such  guaranty/  I  stated  that  I  was  not 
willing.  Joseph  B.  Watson  said:  *Will,  you  and  I  might 
make  a  contract  with  him,  if  he  is  willing  to  accept  it.'  ** 

Plaintiff  admitted  on  the  second  trial  that  the  aboTC  trans- 
action occurred  when  the  articles  of  association  were  signed^ 
and  not  when  the  contract  to  repurchase  the  stock  was  signed. 
It  is  clear,  therefore,  from  this  rec<^d  that  up  to  the  meeting 
of  March  26th,  when  the  articles  of  association  were  executed, 
plaintiff  wished  to  obtain  Herman  as  a  party  to  the  contract 
of  guaranty;  that  he  was  then  unwilling  to  consummate  the 
arrangement  unless  this  was  done;  that  no  such  contract 
was  at  that  time  made  with  defendants  until  after  Herman 
bad  left;  that  plaintiff  had  never  expressed  to  Herman  his 
willingness  to  take  the  guaranty  from  defendants  alone;  that 
no  intimation  was  made  to  Herman  at  the  meeting,  or  at  any 
other  time,  that  any  such  contract  was  contemplated  between 
plaintiff  and  defendants;  and  there  ie  no  evidence  that  Her* 
man  had  any  knowledge  of  the  existence  of  such  a  contract 
until  May  afterwards,  when  he  says  Parker  ptes^ted  it  to 
Urn  for  signature.  Upon  what  principle  can  Herman  &. 
Stoepel  be  held  to  have  consented  to  a  contract  which  he  had 
never  been  informed  was  in  contemplation?  In  order  tc 
viake  such  a  contract  valid,  which  would  be  t«dd  withtet  the 
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^wnseat  of  all  the  BtookholderB,  there  mtist  be  en^eM^  thl^t 
they  had  knowledge  that  it  was  to  be  made,  aad  Ihnt  tbej 
Msented. 

There  is  a  further  error  in  this  instructiaD  of  (he  court  If 
there  was  evid^^oe  of  consent,  he  ehoalcl  also  have  instrciQtecl 
the  jnry  thai  (here  was  evidence  of  non-consent*  8ucb  a 
atatemeni  from  the  judge^  without  calling  the  attention  of 
the  jnrj  to  the  contrary  eTidenoe,  certainly  has  4  tendency 
to  unduly  inflaenoe  them,  and  to  give  undue  prominence  to 
plaintiff's  evidence.  The  testimony  on  the  part  of  the  de* 
fondants  was  certainly  very  strong  that  no  such  consent  was 
given. 

2L  It  is  insisted  by  plaintiff's  counsel  that  this  contract 
was  severable;  that  the  contract  to  repurchase  the  stock  after 
two  years  was  independent  of  the  agreement  that  the  com- 
pany should  employ  the  plaintiff  as  manager;  that  the  latter 
clause  was  fulfilled;  that  the  former  clause  was  not  per- 
formed, and  was  enforceable  in  the  present  action.  They 
cite,  as  sustaining  this  propositioni  Seymour  v.  Detraii  etc. 
Boiling  MiUe^  56  Mich.  117,  That  case  is  not  the  parallel  of 
the  one  at  bar,  and  a  careful  examination  convinces  us  that 
it  does  not  sustain  the  proposition.  In  that  case  the  contract 
was  made  with  the  defendant  corporation,  while  in  this  the 
corporation  had  nothing  whatever  to  do  with  the  alleged  con- 
tract One  of  the  material  considerations  for  this  contract 
was  the  agreement  that  plaintiff  should  be  employed  by  the 
corporation  as  its  manager.  It  is  evident  that  but  for  this  he 
would  not  have  entered  into  the  contract,  and  be  so  testifies. 
This,  if  void  as  against  public  policy,  taints  and  vitiates  the 
whole  contract,  and  both  law  and  equity  provide  no  remedy 
for  either  party,  but  leave  them  in  such  a  position  as  they 
have  voluntarily  placed  themselves  in, 

8,  There  are  other  exceptions  which,  in  view  of  the  prob- 
ability of  a  new  trial,  should  be  noticed.  At  the  expiration 
of  the  two  years,  plaintiff  gave  notice  of  his  withdrawal,  ten« 
dered  his  stock  to  defendants,  and  demanded  that  they  re- 
purchase. They  desired  him  to  continue  his  employment 
He  was  unwilling  to  do  so,  but  finally  did,  upon  the  execu- 
tion of  the  following  memorandum:*--* 

**It  is  hereby  agreed  between  the  parties  hereto  as  fol- 
lows:— 

*'  Whereas,  the  Btoepel  Lumber  Company  has  this  day 
agreed  to  employ  De  Witt  B.  Wilbur  as  manager,  under  th^ 
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provleloiui  of  a  certain  contract  dated  this  twenty-third  day 
ot  April,  1886,— 

''  Now,  therefore,  in  consideration  of  the  advantage  to  as  as 
stockholders  of  said  company  by  reason  of  each  employment^ 
we  agree  that  it  shall  make  no  change  whatever  in  the  mutual 
rights  and  responsibilities  between  said  Wilbur  and  ourselves^ 
made  by  contract  of  April  1, 1884,  with  reference  to  the  repur- 
chase of  stock  in  said  company,  nor  shall  it  aflTeot  any  action 
taken  thereunder. 

""  Dated  this  twenty-third  day  of  April,  1888. 

^W.  C.  Sioanou. 
"JoBXPH  E.  Watsov." 

As  to  the  efiTect  of  this  memorandum,  the  court  instructed 
the  jury  as  follows:  **  That  memorandum  was  made  on  the 
twenty-third  day  of  April,  1886^  whereby  they  agreed  to 
further  employ  Mr.  Wilbur,  and  that  memorandum,  gentlemen 
of  the  jury,  is  signed  by  William  C.  Stoepel  and  Joseph  B. 
Watson.  If  William  C.  Stoepel  and  Joseph  B.  Watson  knew 
of  the  condition  of  this  former  contract  of  April  1, 1884,  the 
paper  in  evidence  would  estop  them,  and  you  will  have  to 
determine  what  the  fact  in  that  regard  is.  William  C.  Stoe- 
pel, when  upon  the  stand,  said  that  the  paper  was  left  there; 
he  did  not  do  anything  with  it,  and  was  not  aware,  I  think 
the  testimony  is,  that  Herman  B.  Stoepel  did  not  sign  it  If 
he  was  not  aware  of  that  fact,  and  did  not  know  the  exact 
condition  of  this  paper,  then  there  could  be  no  estoppel;  while, 
on  the  other  hand,  if  he  knew  this  at  the  time  it  was  executed 
by  himself  and  Mr.  Watson,  that  would  operate  in  the  law  aa 
an  estoppel." 

The  contention  on  the  part  of  the  defendants  was,  that  they 
signed  the  agreement  with  the  understanding  and  upon  the, 
condition  that  Herman  was  to  sign  it  also;  that  they  left  it  with^ 
Parker  to  deliver  when  signed  by  him;  and  that  at  the  time  of/J: 
making  the  said  memorandum  they  supposed  that  it  was 
signed  by  him,  and  to  that  effect  was  their  testimony.    In 
view  of  these  facts,  the  charge  was  correct.  The  memorandum 
spoke  of  a  contract  made,  executed.    If  defendants  used  this 
language  with  a  full  knowledge  of  all  the  facts,  they  are  cer- 
tainly estopped  from  denying  the  execution  of  the  contract. 

4.  The  conversations  and  negotiations  preliminary  to  the 
agreement,  although  merged  in  it,  were  still  admissible,  not 
for  the  purpose  of  explaining  its  terms,  about  which  there  was 
no  doubt,  but  for  the  purpose  of  throwing  light  upon  the  ques- 
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lion  of  the  execution  of  the  contract,  and  other  questions  con- 
nected therewith.  The  rulings  of  the  court  in  this  respect 
were  correct 

6.  Each  of  the  defendants  filed  an  affidavit  with  his  plea, 
denying  the  execution  of  the  contract  The  court  charged  the 
jury  that  the  burden  of  proof  was  on  the  defendants  to  show 
that  the  contract  was  not  executed.  In  this  the  court  clearly 
erred*  Whenever  the  execution  of  an  instrument  sued  on 
is  denied  by  affidavit  under  circuit  court  rule  79,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  the  execution  of 
the  instrument  No  instrument  is  executed  until  delivered. 
In  such  case,  delivery,  which  is  an  essential  part  of  the  execu- 
tion, cannot  be  inferred  from  possession.  The  burden  of  proof 
remained  throughout  the  trial  upon  the  plaintiff. 

6.  The  court  admitted  an  unsigned  memorandum  of  an 
agreement  drawn  up  by  Parker  previous  to  the  contract  sued 
on  as  rebutting  testimony.  He  testified  that  it  was  drawn 
pursuant  to  instructions  or  conversations,  but  from  whom  or 
with  whom  does  not  appear.  Its  admission  was  error.  It 
was  wholly  incompetent  and  immaterial. 

Judgment  reversed,  and  new  trial  ordered. 

OoBTBAOis  nr  WamNO  —  Paboi.  Bvtobnob.  —  Ai  to  when  pMrol  eTidenoe* 
■ay  and  may  nol  ba  admitted  to  ezpUin  or  throw  light  upon  a  written 
•ontrael^  mo  OUbai  v.  Sioekmam,  76  Wi«.  62;  20  Am.  8t  Bep.  28,  and  note. 

CoRPORATioxs  —  8HARI-BOLDXB8.  —  A  lubscriber  to  corporate  stock  oait- 
Boi  ba  releaMd  ozoept  by  the  oooBont  of  all  the  other  rabseriberts  Carimright 
T.  ZHdUBMRp  S8  Tenn.  476;  17  Am.  St  Rep.  910L  As  to  oonditions  and  con* 
temporaneou  agroeme&ta  relieving  the  liability  of  sabsoriben  for  vnpaid 
labacriptioiiSy  see  note  to  Tbomp§im  t.  Beno  Sao,  Bank,  3  Am.  8L  Rep.  S23, 
824;  OrtuenB  v.  SagU  OoiUm  MOU  Co.,  120  Ind.  6;  16  Am.  St.  Rep.  298. 

Oqbforatioxs — RATmoATiOH.  — To  effect  a  valid  ratification  by  a  eor- 
poratioB  of  an  act  or  oontraot  made  for  it  without  the  proper  authority,  it- 
moat  appear  that  the  corporation  knew  the  whole  nature  of  the  act  or  con* 
tracts  and  gave  its  oonMul  tfawvto:  £Um  v.  Waitr  etai  Cbcf  20  OU.  602;  8L 
Abl  Dm.  lU;  aad  Botib 
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Itt  MlCHIOAV,  8S&] 

Opnh  EioKn— DnauMnrATiov  B»uims  ov  Oolob.  —  Undor  the  oomnum 
law  and  tha  atatntai  of  Miohigant  the  keeper  of  a  public  restanrant  eaimo4 
diaoriiniiiate  against  a  oolored  person  as  to  the  part  of  the  bnilding  in 
which  he  shall  be  serred,  solely  on  aoooant  of  his  ocdor.  In  a  snit  to 
reoorer  damages,  the  oolored  person  thus  disoriminated  i^jainat  need, 
not  declare  upon  nor  refer  to  the  statnte. 

OiyiL  Bioars— DiaoanciRATiOH  beoausi  ot  Colob.  —In  Michigaa«  tbera 
is  an  abeolnte,  unconditional  equality  of  white  and  oolored  persons  be- 
fore the  law  in  all  public  places,  and  m  diMsriminatum  in  snoh  place 
against  a  oolored  man,  solely  on  account  of  his  oolor,  is  a  ground  for  tlie 
rsoorei/  of  ciril  damages. 

DAKAan.  —If  A  Statoti  Imtosbi  urov  Avr  PsBSOir  a  spedflo  daty  Urn 
the  protection  or  benefit  of  others,  if  he  neglects  or  refuses  to  perform 
such  duty  he  is  liable  for  any  injury  or  detriment  caused  thereby,  if  the 
injury  so  caused  is  of  the  kind  the  statute  wm  intsadsd  to  pravaatk 


D.  A*  Strakety  for  the  appellant 

William  Look  and  H.  F.  Chiptnaf^  for  the  reBpondent, 

Morse,  J.  The  defendant,  aft  and  before  the  time  this  suit 
was  brought,  was  the  manager  of  a  publio  restaurant  in  the 
city  of  Detroit,  and  was  licensed  by  that  municipality  to  con- 
duct such  public  restaurant.  It  was,  to  all  intents  and  pur^ 
poses,  a  public  place.  On  August  15,  1889,  the  plaintiff,,  a 
colored  man,  in  company  with  a  friend,  entered. this  restaoranti 
and  sitting  down  at  one  of  the  tables  provided  for  that  pur* 
pose,  ordered  supper.  The  plaintiff  claims,  in  substanoe,  that 
the  restaurant  was  divided  in  two  parts,  not  separate  rooms, 
but  one  side  or  part  of  the  room  was  known  as  the  *'  restaurant 
side,"  and  the  other  as  the  ''saloon  side.''  The  restaurant 
side  was  furnished  with  tables  covered  with  table-clothst. 
Glasses  were  on  the  tables,  with  napkins  in  them,  and  there 
was  an  electric  fan  over  the  tables.  The  tables  had  a  very 
neat  appearance.  The  tables  on  the  saloon  side  were  furnished 
with  beer*glasseS|  and  were  beer-tables  such  as  are  usually 
found  in  saloons.  The  plaintiff  testifies  that  he  and  his  friend 
sat  down  on  the  restaurant  side,  at  the  first  table  from  the 
last  in  the  second  row,  and  called  for  a  lunch.  The  waiter  said: 
"  I  can't  wait  on  you  here."  Ferguson  said:  "  What  do  you 
mean  by  that?"  The  waiter  replied:  "We  cannot  serve  you 
kind  of  people  here.  It  is  against  the  rules  of  the  house  to 
serve  colored  people  in  the  restaurant.  If  you  want  anything 
to  eat,  you  will  have  to  go  on  the  other  side  of  the  house." 
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After  waattng  s  ftw  minotes,  Ferguson  went  to  the  office,  and 
aaid  to  the  defendant:  **  Mr.  Gies,  I  came  into  your  restaurant 
with  a  friend,  and  I  have  been  insulted  by  one  of  your  waiters/' 
and  told  him  what  the  waiter  had  said.  Gies  replied :  "  Thai 
iB  all  right  That  is  the  role  of  this  house^  if  you  want  any* 
thing  to  eat" 

They  had  some  conTersation,  which  ended  by  defendant 
saying  to  plaintiff  that  he  would  get  nothing  to  eat  unless- he 
went  on  the  other  side.  Plaintiff  asked  if  he  could  aot  sit  at 
the  table  adjoining,  or  at  any  of  the  tables  behind  him,  wfaioh 
were  empty,  but  the  defendant  refused  to  serve  hiin  at  any  of 
the  tables  on  that  side  of  the  room.  Plaintiff  went  away 
without  eating  anything.  While  he  was  sitting  at  the  tabla^ 
several  white  persons  came  in,  sat  down,  and  had  refresh* 
ments  at  different  tables  on  the  restaurant  side  of  the  house* 

The  defendant  admits  that  he  refused  to  serve  refreshments 
of  any  kind  to  the  plaintiff  at  the  table  were  he  sat,  for  no  other 
reason  than  that  Ferguson  was  a  colored  man,  and  that  ha 
•aid  to  him:  "  That  is  the  rule  of  the  house.  We  cannot  serve 
colored  people  right  at  those  certain  tables.''  But  he  testifies 
that  he  further  said:  '*  Ferguson,  there  is  no  use  in  your  wait- 
ing here.  We  cannot  serve  you  at  these  tables.  If  you  will 
ait  over  at  the  next  table  in  the  other  row,  I  will  see  that  you 
are  served  there  all  right,  the  same  as  any  other  person  will 
be.'' 

Ferguson  said,  ^  Na**  There  was  about  six  feet  between 
the  two  rows  of  tables.  Defendant  admits  also  that  there  was 
a  difference  in  the  tables,  being  of  different  shape;  that  the 
tables  at  which  he  told  Ferguson  he  might  be  served  were  at 
the  time  uncovered,  and  that  the  covers  were  taken  off  to 
accommodate  the  crowd  that  came  in  for  beer,  but  testifies 
that  he  told  plaintiff  he  would  cover  the  table,  and  furnish  it 
the  same  as  the  one  he  was  sitting  at,  and  that  he  should  be 
waited  upon  and  served  the  same  as  those  on  the  other  side 
of  the  room.  Defendant  denies  that  this  was  in  the  saloon 
part  of  his  place.  He  says  it  was  a  part  of  the  restaurant,  but 
situated  in  a  more  private  place,  as  the  bar  would  hide  them 
from  the  view  of  those  in  the  front  part  of  the  place.  There 
was  no  partition  between  the  tables.  They  were  in  the  same 
room,  and  divided  only  by  space.  Colored  people  were  not 
permitted  to  sit  except  in  one  part  of  the  room,  but  white  men 
were  served  wherever  they  liked. 

The  oirenit  judge,  Hon.  George  Gartner,  inttruoted  the 
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jury  that  the  plaintiff  was  entitled,  under  the  law,  to  full  and 
equal  accommodations  at  this  restaurant  with  all  other  citi* 
tens;  that  '*all  citisensy  under  the  law,  have  the  same  rights 
and  privileges,  and  are  entitled  to  the  same  immunitieB,  —  it 
makes  no  difference  whether  white  or  colored.    A  different 
idea  or  principle  than  this  never  rested  in  reason.    The  rea- 
soning of  Chief  Jostice  Taney,  in  his  opinion  in  the  Dred  Scott 
ease,  is  now  largely  and  almost  universally  regarded  as  fal- 
lacious and  contrary  to  the  principles  of  law  then  claimed  to 
exist    The  emancipation  of  the  slaves  followed,  and  then  the 
Fifteenth  Amendment  placed  the  colored  citizen  upon  an  equal 
footing  in  all  respects  with  the  white  citizen.    Since  then,  in 
many  of  the  states,  laws  have  been  enacted  to  modify  and 
overcome  the  prejudices  entertained  by  many  of  the  white 
race  against  the  colored  race,  and  to  place  the  latter  upon  an 
equal  footing  with  the  former,  with  the  same  rights  and  privi« 
leges.    Thus  the  legislature  of  this  state,  in  1886,  passed  a  law 
with  that  object  and  for  that  purpose;  and  in  certain  instances 
a  denial  of  such  rights  is  made  a  crime  under  the  law  of  this 
state." 

He  further  said  to  the  jury  that  if  they  found  that  the 
plaintiff  was  denied  full  and  equal  accommodations,  the  de- 
fendant was  liable  in  damages  for  such  denial.  So  far,  the 
learned  judge  was  eminently  sound  in  his  reasoning,  and  cor- 
rect in  his  law;  but  in  his  application  of  the  law  to  this  par- 
ticular case  he  was  in  error.  The  jury,  under  the  defendant's 
own  version  of  the  transaction,  should  have  been  instructed  to 
find  a  verdict  for  the  plaintiff. 

In  his  definition  of  ''  full  and  equal  accommodations,*'  the 
oourt  said:  ''It  is  claimed  by  the  defendant  that  he  did  not 
refuse  to  serve  the  plaintiff,  but  told  him,  substantially,  that 
he  would  not  serve  him  on  that  side  of  the  house;  but  that  if 
he  would  go  over  and  take  a  seat  at  a  table  on  the  other  side 
of  the  room  in  the  restaurant,  he  would  then  serve  him  in  pre- 
cisely the  same  manner  in  which  he  would  be  served  at  the 
table  at  which  plaintiff  had  seated  himself;  and  that  the  rule 
of  the  house  was,  not  to  serve  colored  persons  on  that  side  of 
the  house.  Now,  gentlemen,  the  defendant  would  not  have 
the  right  to  refuse  to  serve  the  plaintiff  in  the  restaurant 
proper;  but  it  is  claimed  by  the  defendant  that  the  saloon 
portion  is  divided  from  the  restaurant,  and  that  the  table  at 
which  he  requested  the  defendant  to  sit  was  in  the  restaurant 
While  the  defendant  had  no  right  to  make  a  rule  providing 
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for  an  trnjast  diBcrimination,  8iill|  he  would  haye  the  right, 
under  the  law,  to  make  proper  and  reasonable  rules  for  the 
conduct  of  his  business,  and  governing  the  conduct  of  his 
patrons;  and  whether  this  was  a  reasonable  rule,  I  will  sub« 
mit  to  you  for  determination.  Thus  the  defendant  has  the 
right  to  reserve  certain  portions  of  his  business  for  ladies, 
and  other  portions  for  gentlemen,  while  he  may  also  reserve 
other  portions  for  his  regular  patrons  or  boarders.  He  might 
also,  under  the  law,  reserve  certain  tables  for  white  men,  and 
others  where  colored  men  would  be  served,  providing  there  be 
DO  unjust  discrimination.  And  this  brings  me  to  an  explana« 
tion  of  the  term  which  I  have  used,  viz.,  'full  and  equal  ac- 
commodations.' By  this  term,  'full  and  equal,'  is  not  meant 
identical  accommodations,  but  by  it  is  meant  substantially  the 
same  accommodation.  A  guest  at  a  restaurant  has  no  more 
right  to  insist  upon  sitting  at  a  particular  table  than  a  guest 
at  a  hotel  has  the  right  to  demand  a  particular  room,  as  long 
as  the  accommodations  oflTered  are  substantially  the  same. 
This  is  all  the  law  demands  and  requires,  and  if  you  find  from 
the  evidence  in  this  case  that  the  defendant  offered  to  serve 
the  plaintiff  in  one  part  of  the  restaurant  proper,  in  the  same 
manner  as  guests  were  served  in  other  parts,  and  that  he 
offered  the  plaintiff  full  and  equal,  although  not  identical, 
accommodations,  and  if  you  find  that  the  rule  made  by  the 
defendant  did  not  make  an  unjust  discrimination,  but  waa 
reasonable,  then  your  verdict  must  be  for  the  defendant" 

Under  this  charge,  the  jury  found  for  the  defendant  The 
fault  of  this  instruction  is,  that  it  permits  a  discrimination  on 
account  of  color  alone,  which  cannot  be  made,  under  the  law, 
with  any  justice.  As  far  as  it  relates  to  the  right  of  a  restaurant- 
keeper  to  make  rules  and  regulations  based  upon  other  consid« 
orations,  the  charge  is  of  no  concern  in  this  case,  and  we  shall 
not  express  any  opinion  as  to  its  correctness.  But  in  Michigan 
there  must  be,  and  is,  an  absolute,  unconditional  equality  of 
white  and  colored  men  before  the  law.  The  white  man  can 
have  no  rights  or  privileges  under  the  law  that  are  denied  to 
the  black  man.  Socially,  people  may  do  as  they  please  within 
the  law,  and  whites  ma>  associate  together,  as  may  blacks,  and 
exclude  whom  they  please  from  their  dwellings  and  private 
grounds;  but  there  can  be  no  separation  in  public  places  bo^ 
tween  people,  on  account  of  their  color  alone,  which  the  law 
will  sanction. 

We  have  been  dted  to  a  large  number  of  oases  upholding 
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tbe  doctribe  enunciated  by  the  trial  judge.  It  lise  bees  held 
that  separate  schools  may  be  provided  for  colored  children, 
if  tbey  are  reasonably  accessible,  and  afibrd  substantially 
equal  educational  advantages  with  those  provided  for  white 
children:  State  y.  iUCann^  21  Ohio  St.  198.;  Beriinmiau  y» 
DinctQr^,  8  Woods,  177;  Ward  y.  Flood,  48  Cal.  36,  45;  17 
Am.  Rep.  405;  Cory  v.  Caartsr,  48  Ind.  327;  17  Am.  Rep.  738; 
Roberts  v.  Bostottf  5  Gush.  196;  People  v.  Elation,  13  Abb.  Pr., 
N.  S.,  159;  Dallas  y.Fosdiek,  40  How.  Pr.  249;  United  Siateg 
V.  Bwitin,  10  Fed.  Rep.  730;  People  r.  Qaiaagker,  93  N.  Y. 
488;  45  Am.  Rep.  232l  It  has  also  been  held  that  com:moai 
carriers  may  provide  different  cars  or  separate  seats  for  white 
and-  colored  persons,  if  such  cars  or  seats  «re  equal  in  cook 
fort  and  safety  one  with  the  other:  West  Chester  etc.  R.  R.  Col 
V.  Milesi^  »  Pa.  St  209;  93  Am.  Dee.  744;  The  Stie,  22  Fed. 
Rep.  843;  logwood  y.  MenvpkU  etc.  R.  R.  Co^  23  Fed.  Rep. 
818;  CheeapeaU  etc.  R.  R.  Co.  v.  Wells,  85  Tenn.  613;  Murphy 
▼.  Western  etc.  R.&C9^2&  Fed.  Rep^  637,  640;  Chicago  etc. 
ley  Co.  T.  WiUiams,  55  lU.  185;  8  Am.  Rep.  641.  In  Day.y. 
Owen,  5  Mich.  520,  72  Am.  Dec  62,  this  same  principle  wa» 
recogniTOd;  but  it  must  be  remembered  that  the  decision,  as 
in  the  case  of  Roberts  v.  Boston,  5  Gush.  198^  was  made  in  th» 
ante  beUuvh  days,  before  the  colored  man  was  a  citiseish  and 
when,  in  nearly  one  half  of  the  Union,  he  was  but  a  chattel. 
li  cannot  now  serve  as  a  precedent.  It  is  but  a  reminder  of 
the  injustice  and  prejudice  of  the  time  in  which  it  was  deliv^ 
ared.  The  negro  is  now,  by  the  constitution  of  the  United 
States,  given  full  citizenhip  with  the  white  man,  and  all  the 
sights  and  privileges  of  citizenship  attend  him  wherever  ha 
goes.  Whatever  right  a  white  man  has  in  a  public  place  th« 
black  man  has  also,  because  of  such  citizenship. 

But  this  is  not  alL  In  1885,  the  legislature  of  this  state, 
by  act  No.  180,  enactedi  — 

^*  Sec.  1.  That  all  persons  within  the  jurisdiction  of  this 
state  shall  be  entitled  to  the  fiill  and  equal  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  restaurants,  eat- 
ing-houses, barber-shops,  public  conveyances  on  land  and 
water,  theaters,  and  all  other  places  of  public  accommodation 
and  amusement,  subject  only  to  the  conditions  and  limita- 
tions established  by  law,  and  applicable  alike  to  ail  citiaeiML 

^'Seo.  2k  That  any  person  who  shall  violate  any  of  tbtL 
provisions  of  the  foregoing  section,  by  denying  to  any  citizen, 
■loept  Ibr  reason»  applica/ble  alike  to  ail  oitntnt  «f  every 
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race  aad  4)oIorj  aad  regardlest  of  color  or  raoe,  tbe  full  «o- 
eoDunodftiioBOi  adyantages,  facilities,  or  priyileges  in  said 
aectioB  cnomerated,  or  bj  aiding  or  inoitiDg  aaoh  demal, 
«haU,  for  every  such  offense,  be  daemed  gniltj  of  a  oaisde- 
meanor,  and  mpoa  conviction  thereof  ehall  be  fined  not  to 
exceed  one  hundred  dollars,  cf  shall  be  impzisoned  not  mope 
than  thirty  days,  or  both." 

Section  3  providee  that  there  shall  be  no  discrimination 
on  account  of  raee  or  color  in  the  selection  of  grand  and  petit 
jurors. 

This  statute  exemplifies  the  changed  feeling  of  our  people 
towards  the  African  race,  and  places  the  colored  man  upon  m 
perfect  equality  arith  all  others  before  the  law  in  this  state. 
Under  it^  no  line  can  be  drawn  in  the  streets,  public  parks, 
or  poblio  buildings,  upon  one  side  ^  which  the  black  man 
must  stc^  and  stay,  while  the  white  man  may  enjoy  the  other 
side,  or  both  sides,  at  his  will  and  pleasure;  nor  can  soch  a 
line  of  separation  be  drawn  in  any  of  the  public  places  or 
eonveyances  mentioned  in  this  act. 

Bnt  it  is  claimed  by  the  defendant's  counsel  that  this  stat- 
ute gives  no  right  of  action  for  civil  daiuages;  that  it  is  a  penal 
statute;  and  that  the  right  of  the  plaintifiT  under  it  is  confined 
to  a  criminal  prosecution.  The  general  rule,  however,  is,  that 
where  a  statnte  imposes  upon  any  person  a  specific  duty  for 
the  protectian  or  benefit  of  othecs,  if  he  neglects  or  refuses  to 
perform  such  dnty,  he  is  liable  for  any  injury  or  detriment 
caused  by  such  neglect  or  refusal,  if  «uch  injury  or  hurt  is  of 
the  kind  which  the  statute  was  inteoded  to  prevent;  nor  is  it 
necessary  in  «ttch  a  case  as  this  to  declare  upon  or  refer  to  the 
atatnte.  Tbe  comrmon  law  as  it  existed  in  this  state  before 
the  passage  of  this  staiulie,  and  before  the  colored  man  be- 
came a  citizen  under  our  constitution  and  laws,  gave  to  the 
-white  man  a  remedy  against  any  unjust  discrimination  to  the 
citisen  in  all  public  places.  It  must  be  coneidered  that  when 
ihis  suit  was  planAied,  the  colored  man,  under  the  common  law 
of  this  state,  was  entitled  to  the  sanoe  rights  and  privileges  in 
pnUie  places  as  tbe  white  man,  and  he  nmst  be  treated  the 
eama  these;  and  that  his  right  of  action  for  any  injury  arising 
fam  an  unjust  discrimination  against  him  is  just  as  perfect 
Jtod  aacned  in  the  courts  ae  Ihat  of  any  other  •citizen.  This 
atadiiite  IS  only  declaratory  of  the  oommon  law  as  I  under- 
•tattd  U  now  lio-eiSst  an  this  state. 

Any  discrimination  founded  upon  the  race  or  color  of  the 
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citizen  Is  unjust  and  cruel,  and  can  have  no  sanction  in  the 
law  of  this  state.  The  cases  which  permit  in  other  states 
the  separation  of  the  African  and  white  races  in  public  places 
can  only  be  justified  on  the  principle  that  God  made  a  differ- 
ence between  them,  which  difference  renders  the  African  infe- 
rior to  the  white,  and  naturally  engenders  a  prejudice  against 
the  African,  which  makes  it  necessary,  for  the  peace  and  safety 
of  the  public,  that  the  two  races  be  separated  in  public  places 
and  conveyances.  This  doctrine,  which  runs  through  and 
taints  justice  in  all  these  cases,  is  perhaps  as  clearly  and 
ably  stated  in  West  Chester  etc.  R.  R.  Co.  v.  MileSf  55  Pa.  St 
21^  93  Am.  Dec.  744,  as  anywhere.  In  that  case.  Judge 
Agnew  says:  **  If  a  negro  take  his  seat  beside  a  white  man  or 
his  wife  or  daughter,  the  law  cannot  repress  the  anger  or  con- 
quer the  aversion  which  some  will  feel.  However  unwise  it 
may  be  to  indulge  the  feeling,  human  infirmity  is  not  always 
proof  against  it.  •  •  •  •  To  assert  separateness  is  not  to  declare 
inferiority  in  either.  It  is  not  to  declare  one  a  slave  and  the 
other  a  freeman.  That  would  be  to  draw  the  illogical  sequence 
of  inferiority  from  difference  only.  It  is  simply  to  say  that 
following  the  order  of  Divine  Providence,  human  authority 
ought  not  to  compel  these  widely  separate  races  to  intermix. 
The  right  of  each  to  be  free  from  social  contact  is  as  clear  as 
to  be  free  from  intermarriage.  The  former  may  be  less  re- 
pulsive as  a  condition,  but  not  less  entitled  to  protection  aa  a 
right.  When,  therefore,  we  declare  a  right  to  maintain  sepa- 
rate relations,  as  far  as  is  reasonably  practicable,  but  in  a  spirit 
of  kindness  and  charity,  and  with  due  regard  to  equality  of 
rights,  it  is  not  prejudice,  nor  caste,  nor  injustice  of  any  kind, 
but  simply  to  suffer  men  to  follow  the  law  of  races  established 
by  the  Creator  himself,  and  not  to  compel  them  to  intermix 
contrary  to  their  instincts." 

This  reasoning  does  not  commend  itself  either  to  the  heart 
or  judgment.  The  negro  is  here,  and  brought  here  by  the 
white  man.  He  must  be  treated  as  a  freeman  or  a  slave;  as 
a  man  or  a  brute.  The  humane  and  enlightened  judgment  of 
our  people  has  decided  —  although  it  cost  blood  and  treasure 
so  to  determine  —  that  the  negro  is  a  man;  a  freeman;  a  citi- 
zen; and  entitled  to  equal  rights  before  the  law  with  the  white 
man.  This  decision  was  a  just  one.  Because  it  was  divinely 
ordered  that  the  skin  of  one  man  should  not  be  as  white  as 
that  of  another  furnishes  no  more  reason  that  he  should  have 
less  rights  and  privileges  under  the  law  than  if  he  had  been 
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born  white,  but  cross-eyed,  or  otherwise  deformed.  The  IaW| 
as  I  understand  it,  will  never  permit  a  color  or  misfortune 
that  God  has  fastened  upon  a  man  from  bis  birth,  to  be  pun* 
ished  hj  the  law,  unless  the  misfortune  leads  to  some  conta- 
gion or  criminal  act;  nor  while  he  is  sane  and  honest  can  he 
have  less  privileges  than  his  more  fortunate  brothers.  The 
law  is  tender,  rather  than  harsh,  towards  all  infirmity;  and  if 
to  be  born  black  is  a  misfortune,  then  the  law  should  lessen, 
rather  than  increase,  the  burden  of  the  black  man's  life. 

The  prejudice  against  association  in  public  places  with  the 
negro,  which  does  exist,  to  some  extent,  in  all  communities, — 
less  now  than  formerly, — is  unworthy  of  our  race;  and  it  is  not 
for  the  courts  to  cater  to  or  temporize  with  a  prejudice  which 
is  not  only  not  humane,  but  unreasonable.  Nor  shall  I  ever 
be  willing  to  deny  to  any  man  any  rights  and  privileges  that 
belong  in  law  to  any  other  man  simply  because  the  Creator 
colored  him  differently  from  others,  or  made  him  less  hand* 
some  than  his  fellows,  —  for  something  that  he  could  not  help 
in  the  first  instance,  or  ever  afterwards  remove  by  the  best  of 
life  and  human  conduct  And  I  should  have  but  little  respect 
or  love  for  Deity  if  I  could  for  one  moment  admit  that  the 
color  was  designed  by  him  to  be  forever  a  badge  of  inferiorityi 
which  would  authorize  the  human  law  to  drive  the  colored 
mnn  from  public  places,  or  give  him  less  rights  therein  than 
the  white  man  enjoys.  Such  is  not  the  true  theory  of  either 
the  divine  or  human  law  to  be  put  in  practice  in  a  republican 
form  of  government,  where  the  proud  boast  is,  that  *^  all  men 
are  equal  before  the  law."  The  man  who  goes  either  by  him- 
self or  with  his  family  to  a  public  place  must  expect  to  meet 
and  mingle  with  all  classes  of  people.  He  cannot  ask,  to  suit 
his  caprice,  or  prejudice,  or  social  views,  that  this  or  that  man 
shall  be  excluded  because  he  does  not  wish  to  associate  with 
them.  He  may  draw  his  social  line  as  closely  as  he  chooses 
at  home,  or  in  other  private  places,  but  he  cannot,  in  a  public 
place,  carry  the  privacy  of  his  home  with  him,  or  ask  that 
people  not  as  good  or  great  as  he  is  shall  step  aside  when  he 
appears.  All  citizens  who  conform  to  the  law  have  the  same 
lights  in  such  places,  without  regard  to  race,  color,  or  condi* 
tion  of  birth  or  wealth.  The  enforcement  of  the  principles  of 
the  Michigan  civil  rights  act  of  1885  interferes  with  the  social 
rights  of  no  man,  but  it  clearly  emphasizes  the  legal  rights  of 
mil  men  in  public  places. 

This  idea  of  the  equality  of  the  races  before  the  law  was  also 
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shown  In  the  legislation  of  1867,  relative  to  publio  sehoolOi 
which  declared  that  "  all  residents  of  any  district  shall  have 
<8a  equal  right  to  attend  any  school  therein":  Act  No.  M, 
Laws  of  1867. 

This  legislation  was  construed  by  tiiis  court  as  «n  aet  to 
prevent  the  exdusion  of  colond  ehiidren  from  .any  puLdio 
schools  in  the  state,  although  separate  schools  for  the  educa- 
tion of  blacks  and  whites  might  exist,  where  the  accemmod*- 
tions  and  advantages  of  learning  were  fully  equal  one  with 
ike  other:  PtofU  v.  Board  ste,,  18  Mich.  400.  Our  holding 
in  the  present  ease  is  also  supported  by  the  following  authori- 
ties: Oager  v.  Norikwe%iem  U.  Packet  Co.^  87  Iowa«  146;  Clark 
▼.  B(kard  e/  Direeton^  24  Iowa,  267;  Peo^  v.  Board  eic.^  101 
111.  808;  40  Am.  Rep.  196;  ChoM  y.  SUphemoi^  71  III.  383; 
Meisenger  v.  SiaU,  26  Neb.  674;  Baylies  v.  Curry,  128  DL  287; 
Board  etc.  v.  Tinnon^  26  Kan.  1;  Central  22.  R.  Co.  v.  Green, 
96  Pa.  St.  421;  DanauU  v.  StaU,  48  Misa.  680;  12  Am.  Rep. 
^876;  Decuir  v.  Benson,  27  La.  Ann.  1.  See  also  the  able  dis- 
senting opinion  of  Danforthy  J.,  in  People  v.  QaUagher,  93  N.Y. 
45&-466,  inclusive. 

Under  the  circumstances,  as  admitted  by  the  defendant 
npou  this  record,  the  :on]y  question  to  have  been  properly  sub- 
mitted to  the  jury  was  the  amount  of  the  plaintiff's  damages. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  both  courts. 


GnriL  BiOBTs  —  DisoannNATioN  AOAnvsr  CsRTAni  Pebborb.  —  Ab  to  the 
validity  and  oooatitattoiialitj  of  ttatutes  providing  •eparate  aooommodatiooA 
for  white  and  colored  persons,  see  LouisvUle  £ic  H'y  Ckk  t.  State,  66  Miss. 
662;  14  Am.  St  Rep.  699,  and  particularly  note  605,  606.  In  Baylua  v. 
Cwrry^  128  III.  287,  it  is  decided  that  a  proprietor  of  a  theater  who  denies  a 
colored  person  access  to  his  theater,  or  to  the  several  drclea  or  grades  of  seats 
Iherein,  on  aoooont  of  his  raoa  or  oolar,  is  responsible  to  snoh  ooloreil  person 
in  daniAges  for  the  injury.  The  same  principles  of  law  govern  ihe  rights  of 
the  white  and  colored  races:  8mUh  v.  Du  Bose,  78  (H.  413;  6  Am.  Si.  Rep. 
260;  Syencer  r.  State,  77  Ga.  155;  4  Am.  St  Rep.  74. 


Abbaham  V.  Stewart. 

flnKsno  Pebvobmahob  of  OoHTftAcrr  to  Ck>Ny£T  Land-^Dbbd  with  Buiui- 
IBO  RHrnaonoNS.  —  A  oontraot  for  tShe  eonyeyaave  of  exty  laad«  pro- 
viding that  the  dtoed  tfhonifar  iMA  %o  «iA»joot  %o  oertma  hove  Ikir*  and 
Voaduigiwtrictwn^toilMcfiBiitiki^^ko  ]MM»ttolio«rooted  sbaUte 
•tioMt  two  atoiriio  bigl^  tBdmot  Ian  than  twenty  feet  irom  the  front 
line  of  the  lot^  will  be  apeeifioally  enforced  aa  made;  and  the  vendee  ia 
not  entitled  to  a  deed  free  from  auoh  reatriotiona  upon  performance  of 
the  other  eonditiona  in  the  eontradt. 

▼■KDOB  ▲»  yBMMJB  ~  SPBcmo  FasamauMOE —  Cqub.—- ▲  Tendov,  in  aa 
aetion  to  enforee  apeeifio  ^pasformaaoe  <ef  a  oantraot  .to  <ocmT^  will  not 
be  allowed  ooata  when,  for  frivolone  reaaona^  he  joefnaea  to  exeoate  a  oon* 
Teyanoe,  thongh  there  ia  reaaon  to  refoae  to  ezecnte  the  conTeyanoe  aa 
demanded  by  the  Tendee. 

Jatm$  H.  Poundi  for  the  appellanL 
Talmer  and  Palmer^  for  the  respondent 

Gbaut,  J.  The  bill  was  filed  in  this  ^canse  to  oompel  the 
specific  x)orforinance  4)f  a  contract  to  convey  land.  The  con- 
tract contains  the  ibllewiBg  dauees: — 

*'  And  that  as  part  and  further  oonsideration  of  the  sale  aa 

hereby  made,  the  party  of  the  second  part  ahall,  within 

years  fironi  date,  erect  on  said  Jet  a  siHtaUe  dwelling-house  «t 
least  two  stories  high,  the  same  to  be  of  not  less  than  ^ghteen- 

foot  posts  and  to  cost  not  leas  than dollars;  said  dwelling 

to  be  not  less  than  twenty  feet  from  the  front  line  of  said  lotj 
and  on  taking  possession  c^  said  lot^  shall  put,  keep,  and  main- 
tain a  suffieient  fence  around  said  lot.  •  •  •  •  And  on  ihe  per- 
formance of  all  the  conditions  to  be  done  and  performed  at  the 
time  and  manner  above  mentioned  and  specified,  on  the  part 
and  behalf  of  the  said  party  of  the  second  part  [complainant], 
the  party  of  the  first  part  {defendant]  agrees  to  execute,  or 
«anse  to  be  executed,  to  the  party  of  the  second  part  a  good 
jaad  sufficient  warranty  deed  for  *<he  said  land,  subject,  how- 
ever, to  the  h(Mise-line  and  building  reatrictions  herein  men- 
tioned, to  be  deliywed  on  the  surrender  of  this  duplicate 
ottDtract'' 

The  piioe  has  been  paid,  a  house  moved  onto  the  lot  -and 
plaoed  npon  the  house  line,  as  provided  by  the  contract. 
Ooraplaiiiaat  now  claims  that  he  has  complied  with  the 
eontUMBty  and  that  he  is  entitled  to  a  deed  free  from  anj  house- 
fine  er  building  restoictions.  Decree  was  entered  in  accord- 
ance wiltti  this  view,  and  defendant  appeals. 
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The  agreement  to  erect  a  house  has  been  complied  with 
by  moving  onto  the  premises  a  house  of  the  dimensions  and 
character  specified.  It  was  not  necessarj  to  build  a  new  house. 
The  complainant  has  also  complied  with  the  contract  in 
placing  the  house  upon  the  line  agreed  upon.  If  a  deed  had 
been  given  with  these  restrictionSy  before  the  erection  of  the 
house,  no  question  would  arise  until  the  owner  of  the  lot  should 
propose  to  build  otherwise.  The  building  having  been  erected, 
is  the  defendant  entitled  to  have  the  restrictions  expressed  in 
the  deed,  and  thus  create  a  perpetual  servitude  upon  the  land? 
Buch  restrictions  are  common,  and  are  sustained  hj  the 
courts:  Linzee  v.  Mixer^  101  Mass.  612;  Peek  v.  Conway^  119 
Mass.  646;  Sanborn  v.  Riee^  129  Mass.  896.  In  Peek  y.  Con- 
way, 119  Mass.  646,  the  covenant  was,  that  no  building  should 
be  erected  upon  the  land  conveyed,  and  was  held  valid.  A 
deed  with  such  restrictions  in  it  as  are  contained  in  the  con* 
tract  in  the  case  at  bar  would  not  give  to  the  grantee  the  right 
to  build  a  house  in  accordance  therewith,  and  immediately 
thereafter  remove  it  to  the  front  line  of  the  lot,  or  to  tear  it 
down  or  remove  it  from  the  lot,  and  erect  another  building  upon 
the  front  line.  Complainant  by  his  deed  can  obtain  no  differ- 
ent or  greater  rights  than  those  provided  for  in  the  contract.  If 
the  intention  of  the  parties  is  clearly  expressed  in  the  contract^ 
courts  will  enforce  it,  unless  the  restrictions  or  conditions  are 
within  Howell's  Statutes,  sec.  6562,  which  provides:  *'  When 
any  conditions  annexed  to  a  grant  or  conveyance  of  lands  are 
merely  nominal,  and  evince  no  intention  of  actual  and  sub- 
stantial benefit  to  the  party  to  whom  or  in  whose  &vor  they 
are  to  be  performed,  they  may  be  wholly  disregarded,"  etc. 

It  would  be  unreasonable  to  suppose  these  parties  contracted 
that  immediately  upon  the  erection  of  the  building  the  com- 
plainant might  move  it  beyond  the  line,  or  that  he  might  erect 
a  dwelling-house  of  the  dimensions  called  for,  and  immediately 
remove  it  and  erect  one  that  would  not  fulfill  the  terms  of  the 
agreement  These  conditions  may  be  of  actual  and  substan- 
tial benefit  to  the  defendant.  It  is  clear  that  the  deed  was  to 
be  made  subject  to  them.  They  are  such  as  she  had  a  right 
to  make  as  a  condition  to  the  grant.  It  is  admitted  that  the 
defendant  owned  other  lands  upon  the  street.  The  intention 
of  such  benefits  is  therefore  apparent.  It  is  entirely  possible 
that  the  time  may  come  when  the  maintenance  of  these  con- 
ditions will  be  of  no  benefit  to  defendant  or  her  grantees.  In 
such  case  complainant  and  his  grantees  would  no  longer  be 
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eompelled  to  maintain  them.  That  is  a  question  for  future 
consideration.  Courts  will  not  compel  the  observance  of  re- 
Birictions  and  conditions  when  they  have  ceased  to  be  of  any 
benefit  We  think  the  defendant  entitled  to  have  these  rights, 
nnder  the  contract,  preserved  in  her  deed.  There  is  no 
difficulty  in  finding  apt  words  in  which  to  express  them.  The 
agreement  to  fence,  contained  in  the  contract,  has  been  sub- 
stantially complied  with.  But  the  deed  was  not  to  be  made 
subject  to  any  agreement  to  maintain  fences  in  future. 

The  decree  must  be  modified  in  accordance  with  the  views 
above  expressed. 

Inasmuch  as  the  defendant  refused  to  execute  a  deed  for 
other  reasona  than  the  above,  which  we  regard  as  unfounded 
and  frivolous,  she  will  not  be  allowed  costs. 


Thb  OAsa  OF  Werthdmer  t.  Bosmer,  83  Miob.  66^  wm  an  application  for 
mumdammM  to  compel  €^rgo  8.  Hoemer,  circuit  jndgo,  to  dissoWe  an  iA jimo- 
tioD  iamied  on  an  cspoiie  showing,  restraJniDg  the  petitioners  irooi  nsing  and 
•njoying  eertain  real  property  in  the  city  of  Detroit.  W.  B.  Clark,  F.  U. 
Clark«  and  Fanny  B.  Lane  are  the  owners  of  a  store-bnilding  in  Detroit,  and 
they  filed  a  biU  for  an  injunction,  stating,  substantiaUy,  that  on  September  16, 
1887*  a  written  lease  was  made  of  the  store  by  the  complaioants  to  one  0.  H. 
Mitchell,  to  expire  April  90,  1891.  Mitchell  occupied  the  store  for  she  pur- 
pooee  named  in  the  lease  until  about  April,  1S90,  when  he  moved  into  the 
■tore  adjoining;  and  requested  the  complainants  to  allow  one  T.  S  Sprague  to 
occupy  the  store.  This  request  was  granted  by  the  agent  of  the  owners, 
Mitchell  agreeing  to  be  responsible  for  the  rent.  The  lease  contained  a  dauae 
against  transfer,  assignment^  or  subletting  of  any  part  of  the  premises  with- 
out the  conaeBt  of  the  lessors.  Sprague  continued  in  possession  of  the  store 
mntil  September,  1890,  when  he  moved  his  stock  out  of  and  vacated  the 
atoreu  About  October  13,  1890,  complainants  found  that  William  and  Max 
Wortheimer  had  the  key  to  the  store,  and  pretended  to  have  a  right  thereto, 
and  asked  to  be  allowed  to  occupy  the  store  as  a  clothing-house.  This  the 
complainants  refused.  The  Wertheimors  were  then  makiujc  repairs  and 
changes  in  the  interior  of  the  store,  when  complainants  demanded  possession, 
and  requested  them  to  stop  making  the  repairs.  This  they  did  not  do,  and 
about  October  20,  1890,  built  platforms  upon  the  floor,  caused  shelving  to  be 
put  in  the  store,  and  lettered  the  door,  advertising  their  business.  Complain- 
ants never  assented  to  the  possession  of  the  Wertheimers,  >vbo  claim  that 
they  rented  the  store  from  Sprague  for  the  term  of  Mitchell's  unexpired  lease, 
and  propose  to  open  it  as  a  clothing-house.  The  Wertheimers  are  alleged  to 
be  totally  irresponsible,  and  the  bill  prays  that  they  be  perpetually  enjoined 
from  interfering  with  any  part  of  the  interior  or  exterior  of  the  store,  from 
placing  any  sign  upon  the  same,  and  from  using^  or  occupying  any  part  of  it. 
The  injunction  was  issued  as  prayed.  The  Wertheimers,  without  answering, 
moYcd  to  dissolve  the  injunction,  on  the  grounds  that,  —  I.  Complainants 
bavc  an  adequate  remedy  at  law;  2.  They  do  not,  by  their  bill,  make  a  case 
entitling  them  to  relief;  3.  The  injunction  was  granted  ez  parte,  without 
notice  to  defendants;  4.  No  bond  was  filed  before  the  injunction  issued;  5. 
The  bill  was  not  signed  by  either  of  complainants;  6.  The  court  had  no  juris- 
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twanty-firartlui  of  the  timber  growing  thereon,  and  that  they 
haye  a  right  to  oat  and  remove  the  same;  admite  that  com- 
plainant owns  the  other  undivided  one  twenty-fourth,  and 
alleges  that  complainant  had  notice  of  their  purchase.  De- 
fendants also  filed  a  cross-bill,  in  which  they  set  up  this  con- 
veyance, the  record  of  it  in  the  miscellaneous  records  of  the 
county  of  Manistee,  notice  on  the  part  of  complainant,  Bene- 
dict, of  the  purchase,  and  pray  that  they  may  be  adjudged  to 
be  the  owners  of  said  twenty-three  twenty-fourths  of  the  tim- 
ber; that  they  may  cut  and  remove  it  at  any  time  prior  to 
May  4,  1897;  and,  if  necessary,  that  a  partition  of  the  timber 
may  be  decreed.  It  is  unnecessary  here  to  set  forth  the  an« 
swer  to  the  cross-bill. 

The  case  was  heard  upon  pleadings  and  proofii  taken  in 
open  court,  and  a  decree  rendered  dismissing  the  original 
bill,  and  adjudging  that  complainant  and  defendants  owned 
the  timber  as  tenants  in  common;  that  the  timber  be  sold  at 
public  auction  under  the  direotion  of  a  commissioner  of  the 
court;  that  the  commissioner  execute  deeds  to  the  purchasers 
at  the  sale;  that  said  purchasers  have  the  right  to  enter  upon 
the  lands,  and  cut  and  remove  the  timber  within  such  time  as 
shall  be  reasonable  and  just;  and  that  after  paying  all  costs 
and  expenses  the  proceeds  be  divided  between  the  com- 
plainant and  defendants,  twenty-three  twenty-fourths  to  the 
one,  and  one  twenty-fourth  to  the  other. 

In  order  to  ascertain  what  rights  these  parties  have,  it  is 
unnecessary  to  trace  the  title  beyond  the  date  of  the  convey- 
ance under  which  the  defendants  claim.  This  conveyance 
was  dated  May  4,  1887.  It  purported  to  grant  and  convey  to 
the  defendants,  their  executors,  administrators,  or  assigns,  ^  all 
the  timber  now  standing  and  being  upon  the  following  described 
lands,"  with  license  for  the  term  of  ten  years  to  enter  upon 
the  lands,  and  to  cut  and  remove  the  timber,  all  the  timber 
not  so  cut  and  removed  during  the  term  to  belong  to  the  par* 
ties  of  the  first  part.  This  instrument  was  executed  by  Harry 
Mee  and  Anna  L.  Seymour,  and  was  duly  acknowledged,  and 
recorded  in  the  miscellaneous  records  of  Manistee  County,  on 
the  day  it  bears  date.  It  was  not  recorded  upon  the  record  of 
deeds.  At  that  date  the  title  to  the  land  stood  as  follows: 
Twelve  twenty-fourths  in  Frank  B.  Pease;  eleven  twenty* 
fourths  in  Harry  Mee  and  Anna  L.  Seymour;  one  twenty* 
fourth  in  George  A.  Hart  Frank  B.  Pease  had,  on  AprU  29, 
1887^  executed  an  instrument  to  Harry  Mee,  purporting  to 
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bargain,  sell,  and  deliver  unto  him  '*  all  the  goods,  chattels, 
and  property,  to  wit,  all  his  interest  in  and  to  the  timber  on 
the  premises  described  as  follows  "  (giving  the  same  descrip- 
tions above  referred  to).  It  also  gave  him  the  license  for  ten 
years  to  enter  upon  the  lands,  and  cut  and  remove  the  timber* 
This  instrument  was  also  recorded  on  May  4tb,  in  the  miscella- 
neous records  of  Manistee  County. 

By  subsequent  deeds  of  conveyance,  duly  executed  and  re- 
corded, complainant,  Benedict,  obtained  the  entire  title  in 
fee  to  these  lands.  None  of  these  deeds  contained  any  reserva- 
tion of  the  timber,  nor  any  reference  whatever  to  the  timber 
purchase  by  the  defendants.  The  lands  are  wild,  unoc- 
cupied, and  chiefly  valuable  for  timber  of  various  kinds. 

It  is  insisted  by  the  defendants  that  under  the  conveyances 
from  Pease  to  Mee,  and  from  Mee  and  Seymour  to  them,  they 
are  the  owners  of  tweiity-three  twenty-fourths  of  the  timber, 
while  the  complainant  contends  that  they  are  at  most  the 
owners  of  eleven  twenty -fourths.  In  view  of  the  final  disposi- 
tion of  the  case,  it  becomes  unnecessary  to  determine  this 
question.  At  the  time  of  these  conveyances,  Hart  was  a  ten- 
ant in  common  of  the  land,  and  complainant,  Benedict, 
succeeded  to  his  rights  by  deed.  The  rights  of  tenants  in 
common  are  therefore  involved,  and  by  the  law  of  tenancy  in 
common  they  must  be  determined.  It  is  therefore  important 
to  consider  the  statutes  of  this  state  upon  this  subject 

The  statute  makes  provision  for  the  partition  of  lands  held 
in  common.  One  tenant  in  common  may  present  his  petition 
to  the  circuit  court  in  chancery,  praying  for  a  partition.  Com- 
missioners are  appointed,  whose  duty  it  is  to  divide  and  allot 
the  several  shares  and  portions  to  the  respective  parties.  If 
the  lands  can  be  divided,  this  must  be  done.  No  authority  to 
sell,  when  partition  can  be  had,  is  given.  The  law,  common 
and  statutory,  has  always  most  carefully  protected  the  owners 
of  land  in  their  right  to  preserve  and  enjoy  it  as  they  desire. 
This  is  an  inherent  right,  of  which  they  can  only  be  deprived 
on  the  ground  of  public  necessity,  by  sale  upon  execution,  and 
in  certain  cases  of  partition.  This  partition  statute  further 
provides  that  if  the  commissioners  report  that  the  lands  held 
in  common  cannot  be  divided  without  great  prejudice  to  the 
owners,  and  if  the  court  shall  be  satisfied  that  such  report  is 
just  and  correct,  it  may  then  order  a  sale;  but  if  any  portion 
of  the  lands  can  be  divided  without  great  prejudice  to  the 
owners,  it  must  be  partitioned,  and  only  those  portions  sold 
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dictioD  toviul  defeodanti  lij  iojnnetioa  from  Um  potinwintumfl  iiiiJiijiiiiPMil, 
sr  to  interfere  witk  the  enjeyment  of  «dd  premieeit. except  aftsr^fiiud  heer^ 
ingl  7«  Defendants  were  in  poaseeuoQ  under  a  Talid  leeae;  S.  The  material 
ftTermenti  in  the  bill  hare  been  denied  under  oath.  The  motion  was  beard 
upon  affidaTJti  and  eoonter-affidaTiti^  and  refused.  The  injnnolMm  eom* 
minded  defendante  to  refrain  from  oocnpying  or  using tke pmniaea  inany 
iner,  and  required  Mitchell  and  Spragoa  to  desist  from  using  tiie  prem- 
fcr  any  purpose  other  than  that  named  in  the  lease,  and  frompermitting 
any  other  person  to  occupy  the  premises  or  any  part  thereof.  Defendants' 
affidariti  show  that  in  leasing  the  store  they  dealt  only  wifh  Bpragne^ 
without  knowledge  that  Mitchell  was  interested  in  the  premisee;  tkat 
Bprague  sras  in  possession,  representing  that  he  had  authority  te  leasa  the 
premises;  that  after  repairing  the  store,  and  on  October  13^  1890^  thej  re- 
quested permission  of  Spragne  to  paint  the  store,  and  were  referred  ~by  him 
te  the  aeliciter  of  complainants,  who  informed  them  that  ihey  would  not  be 
allowed  te  occupy  the  premise^  and  requested  ttiem  to  sefnnn  from  mafciiis 
repairs.  The  clauses  of  the  lease  referred  to  ace,  that  "the  premises  shouU 
be  occupied  for  the  sale  of  teas,  coffees,  spices,  and  similar  goods,"  and  tiiat 
MitcheU  should  not  sublet  or  permit  the  occupancy  by  axiy  other  partfr  srith* 
out  the  written  oonsent  of  the  leasors.  As  w»  haye  ahowi^  it  was  admitted 
by  the  bill  that  the  lessors  assented  to  the  leasing  by  Mitchell  to  Spcague. 

Ib  pasaiDg  np«n  and  deciding  the  issues  thus  raised,  Abe  oosLst  said:  "▲ 
covenant  not  to  assign  or  underlet  the  leased  premises  withont  the  assnnt  ef 
the  lessor  is  frequently  inserted  in  a  leasee  and  is  regarded  as  a  fair  and  «8a- 
eouable  covenant.  But  a  license  once  gi^en  iBmores  the  restriction  Ioibvw, 
as  the  condition  is  treated  as  entire,  and  therefore  not  d^ablo  of  beiag 
waived  or  released  as  to  part;  but  in  order  to  hayethtft  effect  it  jnnet  be 
such  a  license  as  is  contemplated  in  the  lease;  that  is,  if  the  «leaae  previdss 
that  the  license  shall  be  in  writing,  an  oral  Uoense  is  not  good.  It  is  not  te 
be  understood,  howerer,  that  this  written  stipulation,  not  toaublet  unless  by 
consent  of  the  lessor,  in  waiting,  may  not  be  waived  by  an  -oral  agreemant; 
and  such  is  not  the  contention  of  the  oounsel  for  4ihe  fleomplainaiits  hese.  Xhe 
agreement  to  waive  the  oondition  as  to  Sprague,  however,  was  not  a  wmrer 
of  the  condition  in  the  lease  aa  to  other  psartiea,  or  for  the  oarryiug  <m  ef 
other  business  not  contemplated  by  the  lease,  or  the  business  to  be  carried 
on  by  Sprague.  The  consent  tbat  Sprague  might  enter  and  conduct  the 
business  of  selling  small  musical  instrumente  and  sheet-mnsic  was  a  restrict^ 
ire  wairer  of  the  condition,  and  applied  only  to  Sprague  and  tbe  bnsineas  to 
be  carried  on  by  him.  It  gave  MitoheU  no  right  to  lease  to  any  other  party, 
er  to  oany  on  a  different  business,  and  Sprague  oerteinly  «0Qld  gain  no 
greater  righte  than  Mitehell  had.  The  terms  of  the  lease  were  j&ot  waived, 
but  a  license  given  to  Sprague  to  enter  and  carry  oa  that  particular  linrainne^ 
Mitehell  to  be  holden  for  the  rent.  Sprague  bad  no  right  to  «ublet»  and 
Mitehell  no  right  to  sublet  to  any  one  but  Sprague,  and  for  that  partioolv 
business.  Tbe  words,  conteined  in  the  lese^  '  to  be  used  for  tbeaale  ol  teas, 
eoffees,  spices,  and  similar  good^'  amount  to. an  expr^eas^iovenant  not  to  be 
used  for  any  other  business.  Covenante  ace  not  infrequently  inserted  in 
leases,  that  the  lessees  shall  not  carry  on  particnlar  .trades  <\pcn  the  pcem- 
ises.  This  precaution  often  becomes  necessary,  not  4»ly  far  .the  |iroteotian 
of  the  premiaes  from  injoiisa  which  might  otherwise  be  ibaa  to  then^  bnt  to 
prevent  their  respectebilixy  being  lessened,  and  tbeir  ipod-wiU  thensly 
diminished.  Covenante  of  this  kiud,  as  they  affect  Ahe  mods  of  ooenpatiMO 
snd  enjoyment^  run  with  the  land,  and  the  assignefl^  though  n<»t  named,  will 
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Im  Hftble  lor  daoHi^  aid  may  ba  iwtrained  hy  ibjnmfitlnu  It  b  quite  ap» 
pvmit  tha*  Mij  kg»l  raniMly  wbiah  the  oom^ltinaoti  migb*  haye  parauod 
would  not  havo  been  adaqnato.  It  is  not>  question  merely  of  damages,  bii;t 
the  right  of  oomplainanta  to  control  the  premises,  or  to  put  them  to  such 
naea  as  they  might  deem  best  Thej  restricted  the  use  by  the  written  leaaef 
and  it  cannot  bo  aaid  tbat  by  consenting  to  fiprague's  «h  and  ooonpatiaii 
complainants  had  waived  or  abandoned  all  rights  over  the  property,  so  that 
it  might  be  ooonpied  by  any  person  whom  Sprsgue  might  see  fit  to  put  m, 
or  with  a  business  howcYer  obnoxious  to  the  complainants  or  detrimental  to 
the  good- will  of  the  premises." 

The  mling  of  tho  oenrt  below  refusing  to  dissolTO  the  talnnotion  was  sn^ 
tainedf  and  tho  writ  of  mandmnuM  denied,  all  the  lustioes  conenrrin^ 

OoTBiARg  rsstnotiag  osa  of  propertyi  sac  note  to  Ladd  r.  Bo&km^  trntt^  p^ 
4SU 


Bbnbdiot  V.  Tobbbnt. 

(n  ]fiom«Air,  ISLJ 

O^-nvAKor— Wmv  akv  Pamaoba — A  tenant  fa  oommoo  wfaoentsand 
removea  ttssber  from  unocoapied  lands  is  answerable  to  his  co-tenant  m 
an  action  on  the  oas& 

Ck>-TXNANOT  —  Void  Com ystanob  bt  Tenant  in  Common.  —  Where  one 
tenant  in  common  conveys  to  a  stranger  any  bat  an  undivided  interest 
fell  the  whole  of  the  land,  and  sueh  interest  is  prejudicial  to-  the  rights  of 
tho  other  co-tenants,  such  conveyance  is  void  aa  to  them.  When  parti* 
tion  ia  had  between  the  co-tenants,  such  conveyance  may  be  considered 
in  partitioning  the  land  so  as  to  secure  the  interest  of  such  purchaser. 

CO-TBNANOT  —  SaLB    OF    INTEREST    IN   TiMBEB  —  BlOHT    Or   PURCHASER. — 

One  tenant  in  common  cannot  convey  his  interest  in  the  timber  on  the 
oornmcsi  lam^  and  thereby  make  his  co-tenants  tenants  in  common  with 
his  grantee.  The  interest  thus  gained  by  such  purchaser  is  such  inter- 
est as  shall  lie  set  off  to  his  grantor  in  partition  proceedings.  Such  par- 
tition must  be  made  of  the  entirety  of  the  estate  according  to  the  shares 
held  by  each  co-tenant.  T^e  purchaser  will  then  be  entitled  to  all  timber 
Interests  secured  by  his  conveyance. 

.    RamsdeU  and  Benedict^  for  the  appellant 
I    Niskem  and  Witheyf  for  the  respondents. 

Grant,  J.  The  bill  in  this  case  is  filed  by  complainant,  Ben* 
edict,  to  enjoin  the  defendants  from  cutting  and  removing  the 
timber  from  the  lands  described  therein,  about  eleven  hundred 
aeres.  He  avers  that  he  is  the  owner  in  £es6  of  the  lands,  sets 
totih  his  chain  o£  title,  alleges  that  defendants  set  up  a  claim 
to  the  timber  upon  the  lands  by  virtue  of  a  pretended  convej* 
anee  thereof  to  them  by  some  of  complainant's  grantors^  and 
that  tbqr  threaten  to  cut  and  remove  the  timber* 

The*  answer  admits  complainant's  title  to  the  land,  but 
skdma  that  the  defeadaiiAB  owsi  the  uadivided  imBtgr-Uuee 
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which  cannot  he  divided:  Howell's  Statates^  sec.  7882.  It  is 
not  sufficient  nnder  this  statute  that  the  lands  cannot  he  di- 
vided without  prejudice.  Great  prejudfce  must  exist,  in  order 
to  warrant  a  sale.  It  is  therefore  entirely  clear  that  the  only 
decree  which  the  court  could  render  in  partition  proceedings 
would  be  a  division  of  these  lands  as  an  entirety  between  tiie 
tenants  in  common,  because  no  difficulty  whatever  exists  in 
effectiiTg  a  division. 

A  tenant  in  common  cannot  commit  waste  upon  the  oom- 
mon  lands.  If  he  does,  he  is  subject  to  an  action  on  the  case, 
and  must  respond  in  damages:  Howell's  Statutes,  sec  7942b 
To  cut  and  remove  timber  from  unoccupied  lands  is  waste. 

Defendants  did  not  by  their  purchase  become  tenants  in 
eommon  of  the  land.  They  did  not  purchase  a  moiety,  but 
only  a  specific  part  of  the  moiety  of  their  grantors,  with  li* 
oense  to  enter  and  remove  what  they  had  purchased.  Their 
grantors  could  not  cut  and  remove  the  timber.  Upon  what 
legal  principle  can  they  obtain  rights  which  their  grantors 
did  not  possess?  It  is  well  settled  that  they  could  not  be- 
come* purchasers  from  Mee  and  Seymour  of  any  interest  in 
the  land  to  the  prejudice  of  the  other  co-tenants.  This  is 
BO  well  settled,  both  by  authority  and  reason,  as  to  render  cita- 
tions unnecessary.  The  statutes  above  referred  to  plainly  say 
that  neither  Hart  nor  his  grantee  could  be  compelled  to  part 
with  his  land  or  any  interest  therein  by  a  sale.  I  think  it  also 
well  settled  that  where  one  tenant  in  common  conveys  to  a 
stranger  any  but  an  undivided  interest  in  the  whole  of  the 
land,  where  such  interest  is  prejudicial  to  the  rights  of  his 
other  co-tenants,  such  conveyance  is  void  as  to  them.  When 
partition  of  the  lands  is  had  between  the  co-tenants,  courts 
may  properly  consider  such  conveyance  in  partitioning  the 
lands  so  as  to  secure  the  interest  of  such  purchaser.  This  has 
been  done  in  cases  where  one  tenant  in  common  has  assumed 
to  convey  to  a  stranger  a  particular  portion  of  the  common 
property  by  metes  and  bounds. 

The  theory  of  the  defendants  is,  that  by  the  conveyance  by 
Mee  and  Seymour  to  them  a  new  tenancy  in  common  was 
created,  and  Hart,  Pease,  Mee,  and  Seymour  were  tenants  in 
eommon  of  the  land,  and  Hart  and  the  defendants  were  made 
tenants  in  common  of  the  timber.  If  this  were  so,  then  Mee 
and  Seymour  might  have  sold  and  conveyed  the  gravel'-bedB, 
deposits  of  day,  stone-quarries,  and  deposits  of  ore,  if  any  ex- 
isted upon  the  Iands>  and  thereby  have  created  so  many  new 
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lenaTideB  !n  common,  and  their  grantees  could  have  forced  m 
Bale  of  each  interest  as  against  the  other  co-tenants.  Not  onlj^ 
therefore,  may  such  a  conveyance  operate  to  the  prejudice  of 
those  tenants  in  common  who  are  not  parties  to  it^  but  the 
ineyitable  result,  as  in  this  case,  would  be  the  substantial 
destruction  of  their  landed  estate. 

The  question  here  involved  is  new  in  this  state,  and  we  are 
able  to  find  but  one  case  in  point  in  other  courts,  vis.,  BotUm 
Franklinite  Co,  v.  Gondii^  19  N.  J.  Eq.  894.  In  that  case,  one 
tenant  in  common  had  conveyed  by  deed  an  undivided  one 
half  of  the  iron,  xinCy  and  other  ores  in  certain  lands.  The 
question  arose  upon  a  bill  for  partition  by  a  purchaser  of  this 
interest.  As  in  this  case,  so  in  that,  the  grantor  who  had  con- 
veyed the  one  half  of  the  iron  and  sine  had  also  conveyed  the 
fee  of  the  land,  and  the  defendant  was  then  the  owner  of  the 
entire  fee.  The  title  as  to  said  co-tenant  was  held  void,  and 
the  bill  dismissed. 

Our  conclusion  is,  that  one  tenant  in  common  cannot,  under 
the  law  of  this  state,  convey  his  interest  in  the  timber,  and 
thereby  make  the  other  tenants  in  common  co-tenants  with 
his  grantee.  The  only  interest  which  such  a  purchaser  takes 
is  the  interest  in  the  timber  upon  such  lands  as  in  partition 
proceedings  shall  be  set  off  to  his  grantor.  Such  partition 
must  be  made  of  the  entirety  of  the  estate  according  to  the 
shares  held  by  each.  When  this  is  done,  the  purchaser  of 
the  timber  would  be  entitled  to  all  the  rights  secured  by  his 
conveyance.  The  cross-bill  in  this  case  is  filed  for  the  sole 
purpose  of  effecting  a  partition  of  the  timber.  It  is  not  framed 
to  obtain  a  partition  of  the  entire  estate.  Whether  the  defend- 
ants can  now  maintain  such  a  bill  is  not  now  before  us,  and 
we  express  no  opinion  thereon. 

The  decree  of  the  court  below  must  be  set  aside,  decree  en- 
tered granting  an  injunction  as  prayed  in  the  original  bill,  and 
the  cross-bill  dismissed,  with  the  costs  of  both  courts. 


Cto-OKAiPor — WisfB  by  Ons  Tbn amt  nc  Comioif .  —  A  temuit  In  oomi 
of  tho  fee  k  liable  to  on  ooeoont  for  waote,  if  he  cnte  iimbor  oad  doan  wood* 
lood  opon  the  eetate  to  an  extent  beyond  that  of  hio  intereet  in  the  feet  Jok^ 
mm  T.  Jnhntm,  2  HiU  Oil.  277;  29  Am.  Deo.  72.  8ee  also  OraJum  y.  Pkret^ 
ISQtmfet  tS;  100  Am.  Dee.  658;  ffaneoeky,  Da^,  1  McMalL  Ch.  09; 86  Am. 
Doe.  S9S|  ITtkmr.  CJby,  7  J.  J.  Manh.  138;  23  Am.  Deo.  8S7. 

Co-TBffAHOV— Right  ov  Oks  TiirAMT  nr  Oommon  to  Govrir  tbs  Onii 
■ON  PaoPBinT:  See  Betmn  r.  Lfnek,  161  Maae.  510;  ante,  p.  470,  and  noliw 

A  Tory  intoreeting  and  important  oase  respecting  the  power  of  a  tenant  ia 
oommon  to  grent  an  eaeement  or  other  right  to  be  exeroiaod  npon  the  oom- 
▲m.  St.  asr..  Yob.  XXL —88 
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mon  property  is  that  of  Pfeyfer  r.  Regents  ftf"  UnheraUf^  74  GftL  IM.     In  tlial 
ca^e  it  appeared  that  one  of  the  eo-tenants,  while  in  poieeseioo  of  a  part  of 
the  common  property,  bad  granted  to  the  trustees  of  Uie  University  oif  Cali« 
fornia  the  ezdnsive  right  in  perpetuity  to  enter  upon  the  land  ao  oooopied, 
and  to  collect  and  take  away  the  waters  of  certain  springs^  which  opened  on 
and  along  a  gulch  and  a  rarine,  aud  to  hold  and  occupy  so  much  of  the  land  as 
might  be  proper  and  necessary  for  collecting  the  waters  in  basins  and  reser- 
voirs, or  for  flooding  by  dams.     Afterwards,  a  partition  snit  was  proeeented, 
and  a  partition  made,  but  the  persous  claiming  under  the  grant  of  the  right 
to  collect  and  divert  waters  were  not  parties  to  such  action.    In  a  subsequent 
action  to  quiet  title  and  to  enjoin  the  defendant  from  diverting  any  water, 
judgment  was  entered  for  the  defendant,  upon  the  ground  that  the  parties 
holding  the  water  rights  were  necessary  parties  to  such  partition,  and  there- 
fore that  it  was  void.     In  reversing  the  judgment  of  the  trial  courts  the  ap- 
pellate court  said:  "  In  taking  this  ?iew  of  the  case,  we  think  the  court  below 
erred.     It  Is  not  necessary  to  discuss  the  question  whether,  if  respondent  had 
been  the  sole  owner  of  the  land  at  the  time  of  ita  deed  to  Mrs.  Braytoo,  the 
reservation  would  have  left  in  respondent  a  mere  personal  privilege,  or  right 
in  gross,  or  an  interest  in  the  land  itself  capable  of  partition.    At  the  time 
of  the  execution  of  said  deed,  respondent  was  the  owner  of  only  an  undivided 
interest  in  the  land  as  tenant  in  common  with  the  appellant  and  others;  and 
as  such  tenant  in  common,  it  had  no  power  to  convey  to  a  stranger,  or  to  re* 
serve  to  itself,  after  parting  with  the  fee,  the  right  to  divert  water  entirely 
away  from  said  land.     A  tenant  in  common  oannot  ereato  an  easement  or 
servitude  upon  the  common  land.     In  Goddard  on  the  Law  of  Easements^ 
on  pages  93  and  S^,  the  result  of  the  authorities  on  the  subject  is  correctly 
stated  as  follows:  *  So  the  grantor  must  be  the  sole  owner  of  the  fee.     One 
joint  owner  or  tenant  in  common  cannot  create  an  easement  in  the  common 
estate  as  against  his  co-tenant,  though  probably  he  would  be  himself  estopped 
to  dispute  a  grant  thus  made.     For  the  same  reason,  one  tenant  in  common 
cannot,  when  oonvoyiug  his  own  interest  in  the  common  property,  create,  by 
reservation,  a  personal  and  separate  easement  over  the  same  for  the  benefit 
of  his  adjoining  separate  property.*    In  Bo«Um  F,  Co.  v.  CottdH^  19  N.  J.  Eq. 
394,  it  was  held  thst  *a  grantee  of  the  right  to  dig  ores,  from  one  tenant  in 
common,  cannot  call  for  a  partition  of  the  premises.'    See  also  8  Kent's 
Com.,  nth  ed.,  554;  Freeman  on  Cotenancy,  sec  198;  Adam  v.  Brioga  Iron 
Co.t  7  Cush.  361;  MamhaU  v.  TrumbuU,  28  Conn.  183;  73  Am.  Dec  667.     We 
do  not  understand  counsel  for  respondent  as  denying  this  to  be  the  rule  dearly 
established  by  the  teneral  authorities,  and  they  cite  no  cases  to  the  contrary. 
But  they  argue  that,  logically,  the  rule  ought  to  be  different  in  this  state,  on 
account  of  certain  decisions  made  by  this  court  (about  another  matter)  in 
Stark  V.  Bairett,  15  CaL  361;  Oaies  v.  Salmon^  85  Cal.  576;  96  Am.  Dec  139; 
and  some  other  cases  which  follow  them.     It  was  quite  customary  nt  one 
time  for  individual  tenants  in  common  of  large  Mexican  grants  to  convey,  or 
to  undertake  to  convey,  their  interests  in  particular  parts  of  the  common 
land  by  metes  and  bounds,  called' 'special  locations';  and  the  deoiaioBs  last 
above  referred  to  simply  held,  —  1.  That  the  grants  of  snoh  ^eeial  looatkms 
were  good  as  against  naked  trespassers;  and  2.  That  they  were  not  abaolntely 
void  as  against  the  oo-tenants  of  the  grantor,  but  were  taken  anbleot  to  the 
eo-tenant's  right  of  partition  of  the  whole  tracts  and  might  bo  loat  to  the 
grantee  when  such  partition  took  place    These  decisions  are  admitted  to 
have  been  in  conflict  with  many  authorities  of  high  standing,  and  were  baaed, 
no  doubt,  to  some  extent,  on  equitable  considerations,  growing  out  of  par> 
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ticolar  dreQinttanoM;  and  thej  shonld  not  be  pnshed  farther  Ihiio  the  Ifmitt 
of  their  express  temia.  But  there  were  no  qnestions  abont  easemeots  in 
those  eseee.  Whaterer  interest  the  grantor  undertook  to  oonvey  was  all  hia 
intereet  or  estate  in  the  whole  bmd  desoribed  in  the  oonveyanoe.  There  waa 
no  attempt  to  create  or  reseiTe  a  right  to  dig  for  minerals  in  the  land,  or  to 
ent  .wood  on  iK  or  to  take  water  from  it^  or  to  have  a  way  over  it^  — no  at- 
tempt to  diWde  np  tho  Tsry  body  of  the  land  and  distribnte  it  around.  There 
li  nothings  therefore^  in  those  deoiaions  that  alters  the  well-established  nile» 
M  aboTO  stated,  which  determinea  the  main  point  in  the  oase  at  bar.  Of 
•ooree,  the  deed  from  Heywood  to  the  College  of  CSalifomia,  and  the  deed 
fnm  the  latter  to  the  respondent^  or  the  state  of  Ohlifomia,  are  npon  tho 
nme  footing  with  tho  '  reeerratiott '  in  the  deed  from  respondent  to  Braytoa. 
Helther  tho  iwpoodiot  aer  tho  state  of  Ohlifomin  had  aa  estate  or  iatstiit 
in  tho  kad.  Mid  Mtth«  was  n  aoosMiy  partly  to  tho  nit  for  pMrtitiMk* 
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Aomor — Liasilitt  or  Aonnr  oar  Unaothobibd  OoxTBAcrr.  —  A  letter 
written  by  tho  oaahier  of  a  national  bank  on  the  letter-head  of  his  bank, 
to  a  bank  in  another  state^  to  the  effect  that  if  the  latter  bank  will  sign 
a  replevin  bond  for  onstomers  of  the  writer's  bank,  "we  will  stand  be- 
tween yon  and  all  harm,"  and  signed  by  the  writer  as  "oafhier,'*oonsti* 
tntee  an  agreement^  when  acted  npon,  into  which  a  national  bank  cannot 
legally  enter,  and  binds  the  writer  personally,  in  the  abaenoe  of  dear  and 
nneqniTocal  proof  that  he  was  oUiming  to  aet  for  his  bank,  and  did  not 
intend  to  bind  himself. 

Sbtbb  Statb  JcTDOMurrs,  PnisuiiFnoir  in  Favor  or — Etidxhoi  to  I  den* 
TDT. —  Where  a  jodgmeDt  record  in  a  snit  npon  a  replevin  bond,  brought 
in  another  state,  shows  a  oopy  of  the  bond  set  ont  at  length  in  the  com. 
plaint  ae  the  only  oanse  of  action  relied  npon,  it  will  be  preenmed  ia 
support  of  the  jndgment  that  it  was  rendered  after  dne  proof  of  the  eze- 
ention  of  the  bond  declared  on.  For  the  pnrpoee  of  identifying  such 
jnilgment,  parol  evidence  is  admissible. 

SHDxnAKT  EvTOBHCi,  WHUT  Admissibli  TO  Show  OoirnEMTS  or  WRmifO. 
—  If  a  replevin  bond  which  forms  the  basis  of  a  suit  on  a  jndgment  ia 
not  within  the  jurisdiction  of  the  oourts  of  the  state,  secondary  eri* 
denoe  of  its  contents  is  admissil)le. 

JinmuKifTS,  PnocirRKMKrr  or,  bt  Fraqtd,  n  QussTioif  or  Fact.  —  A  claim 
that  a  jndgment  rendered  in  another  state  was  procured  by  fraud  and 
ooUusion  preeents  a  queetion  of  fact  to  be  determined  by  the  jnry,  nn» 
der  proper  instructionB. 

hnMUwsT  AQxan  a  Surbtt  is  Prhc a  Faoib  Evidbnob  aoaibbt  his  Prut- 
OPAL  of  tho  amount  which  the  latter  ia  liable  to  pay,  but  ia  not  con- 


HaweUf  Oarr^  and  Barnard,  for  the  appellant 

8.  M.  Co/nttanlvM  and  DoUom  Boudeman^  for  the  respond- 
ent 
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CAHTLt,  J.  ThiB  was  an  acfion  of  aKsumpnt  brought  to  re- 
eover  upon  a  written  undertaking  to  indemnify  the  plaintiff 
against  all  harm  by  reason  of  hie  signing  a  wplAvin  bond 
with  Bellman  and  Handy  in  a  vait  broogfat  by  Aem  AgaifiBl 
Naomi  Warner,  at  Blkhart,  Indiana.  The  following  is  the 
undertaking  sued  on:  — 

^  JoHM  Cox,     Hbnry  HmiAs^    L.  T.  Wtlcox,   B.  £.  Wiuoox, 
President.      Yice-Ptesident.       Casbier.      Asst  Cashier 
*' Established  1872.    Heorganized  1884. 
^  Thjixe  BrvxKS  Hatiqmuli,  £alMK. 

*'  TBrnmrn  Bmna,  MfCH.,  O^t  11,  1«M. 
*'  W.  H.  Knickerbocker,  Cashier,  Elkhart,  Indiana. 

**Dear  SiVj  —  A  replevin  suit  has  been  commenced  in  yonr 
county  by  Bellman  and  Handy,  of  this  place,  against  Naomi 
Warner,  of  your  place.  They  (B.  &  H.),beii}gmon-re8idents, 
are  required  to  give  bonds.  They  are  good  customers  of  ours, 
and  if  you  will  sign  said  bond,  we  will  stand  between  ynu 
and  all  harm.  L.  T.  Wii<cox,  Caahier." 

Defendant  pleaded  the  general  issue,  and  gare  notice  that 
it  would  be  shown  on  the  trial  that  the  defendant  did  not,  in 
any  way,  individually  enter  into  the  contract  alleged  in  plain- 
tiff's declaration;  and  also  that  if  he  ever  did,  either  individ- 
ually, personally,  or  as  the  agent  or  in  behalf  of  another, 
enter  into  such  contract,  the  conditions  of  the  same  had  been 
fully  satisfied  and  performed. 

It  is  claimed  by  the  plaintiff  that  on  the  strength  of  de- 
fendant's letter  he  signed  the  replevin  bond  as  requested,  as 
surety  for  Bellman  and  Handy,  and  that  the  same  was  de- 
livered to  the  sherijQF,  who  thereupon  delivered  the  property 
taken  under  the  writ  to  Bellman  and  Handy;  tliat  the  f>e- 
plevin  suit  came  on  for  trial  in  the  Elkhart  circuit  court,  and 
Bellman  and  Handy  were  defeated.  The  defendant  elected 
to  take  a  judgment  for  a  return  of  the  property.  To  Batisfy 
such  judgment,  the  same  was  returned  to  her.  Never thelcps, 
phe  insisted  that  certain  goods  were  not  rettimtH],  and  that 
other  goods  were  returned  in  a  damaged  condition,  and  she 
brought  suit  upon  the  replevin  bond  in  the  Elkliart  circuit 
court  against  Bellman  and  Handy  as  principals,  and  'Knick- 
erbocker as  surety,  to  recover  such  damages.  Bellman  and 
Handy  and  Knickerbocker  each  employed  Mr.  Van  Fleet  as 
attorney  to  defend  that  action.  There  is  no  legal  evidence  in 
the  record  that  Mr.  Wilcox  had  notice  of  this  suit,  or  oppo^ 
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tuniiy  to  defend  it  Upon  the  trial  of  this  suit  on  the  re- 
pleyia  bond,  Mrs.  Warner,  the  plaintiff,  reooTered  a  verdict 
for  $107.50,  and  costs.  The  court,  on  motion  of  defendants^ 
granted  a  new  trial,  and  when  the  same  was  about  to  com« 
on  for  a  second  trial,  Mr.  Van  Fleet,  being  of  the  opinion  that 
it  would  be  cbei^)er  and  better  for  his  clients  to  compromise 
the  suit  than,  to  try  it^  took  the  responsibility  to  effect  a  set- 
tlement, and  for  that  purpose  consented  that  Mrs.  Warner 
might  take  a  judgment  against  hiff  oUents  for  fifty  dollars^ 
and  cofita  of  Uie  first  trial.  At  thia  time,  neither  Bellman, 
Handy,  nor  Knickerbocker  was  present  in  court,  or  had  any 
knowledge  of  such  proposed  settlement  But  Bellman  and' 
Handy  were  at  once  notified  of  the  same,  and  upon  their  ob* 
jeeting  to  such  ^udgment^.  were  informed  by  their  attorney, 
Mr.  Van  Fleet,,  thai  Mra  Warner  was  also  dissatisfied,  and 
that  her  attorney  would  consent  to  set  aside  the  judgment 
and  have  a  new  trial,  and  that  they  could  employ  other  coun- 
sel if  they  wished.  This  offer  was  not  accepted,  and  the 
judgment  of  $50,  and  costs,  was  allowed  to  stand,  and  the 
plaintiff,  Knickerbocker,  paid  the  same,  on  January  18,  1888, 
amounting  in  all  to  $183.75. 

Afterwards,  Mr.  Van  Fleet  presented  a  bill  to  Bellman  and 
Handy  for  his  services  in  the  defense  of  the  suit  on  the  re- 
plevin bond.  They  refused  to  pay  it,  and  he  commenced  suit 
in  the  Elkhart  circuit  court  against  Mr.  Knickerbocker  for  the 
same  bill.  Thereupon  Mr.  Knickerbocker  notified  Mr.  Wilcox 
personally  of  the  fact  that  he  had  been  sued,  and  that  it  was 
necessary  for  him  to  appear  and  defend.  To  this  notice  Mr. 
Wilcox  paid  no  attention.  In  that  suit  a  judgment  was  re* 
covered  by  Mr.  Van  Fleet  against  Mr.  Knickerbocker  for  $150 
damages  and  $10.50  costs,  which  Mr.  Knickerbocker  after- 
wards paid.  After  the  payment  of  these  two  judgments,  Mr. 
Knickerbocker  called  upon  Mr.  Wilcox  to  make  good  his  agree- 
ment and  Siive  him  harmless  by  reason  thereof.  This  Mr. 
Wilcox  refused  to  do,  and  this  action  was  brought.  * 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  letter 
written  by  Mr.  Wilcox  to  him,  October  11,  1886,  upon  the 
strength  of  which  he  claimed  to  have  signed  the  replevin  bond. 
This  was  objected  to  by  defendant,  upon  the  ground  that  it 
was  not  the  undertaking  of  the  defendant,  but  it  appeared 
upon  its  face  to  be  the  undertaking  of  the  Three  Rivers  Na- 
tional Bank,  of  which  Mr.  Wilcox  was  cashier.  The  objection 
was  OArerruled,  and  the  letter  admitted. 
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PlaintifT  also  offered  in  evidence  transcripts  of  the  two  judg- 
m  Jilts  rendered  against  him  in  the  Elkhart  circuit  court,  and 
which  be  claimed  he  had  been  compelled  to  pay.  These  were 
objected  to  by  the  defendant  upon  the  ground  that  it  did  not 
appear  from  any  evidence  in  the  case  that  the  plaintiff  had 
signed  any  replevin  bond,  as  requested  by  defendant,  and  that 
it  was  incumbent  upon  the  plaintiff  to  show  the  original  of 
such  bond,  and  that  the  plaintiff  had  in  fact  executed  the 
same.  The  original  of  the  replevin  bond  was  not  produced 
nor  offered  in  evidence  upon  the  trial.  But  what  purported  to 
be  a  copy  of  such  bond,  found  in  the  transcript  of  the  suit 
brought  on  the  replevin  bond,  was  offered,  together  with  evi- 
dence  by  Mr.  Knickerbocker  and  Mr.  Van  Fleet  that  the  same 
was  a  true  copy  of  the  original  bond.  It  was  not  shown  that 
the  original  bond  was  lost,  nor  was  the  failure  to  produce  it 
accounted  for,  otherwise  than  by  evidence  that  it  was  delivered 
originally  to  the  sheriff  in  Indiana,  and  sued  on  by  Mrs. 
Warner  in  that  state. 

The  defendant  was  allowed,  on  cross-examination  of  plain- 
tiff's witnesses,  to  interrogate  them  in  relation  to  facts  having 
a  tendency  to  impeach  the  judgments,  upon  the  ground  that 
they  were  collusive  and  fraudulent  as  to  Wilcox.  This  was 
objected  to  by  plaintiff's  counsel,  and  error  is  assigned  upon 
this  ruling. 

When  the  plaintiff  had  rested  his  case,  the  court,  on  motion 
of  the  defendant's  counsel,  instructed  the  jury  to  render  a  ver* 
diet  for  defendant.     Error  is  assigned  upon  this  ruling. 

It  does  not  appear  upon  what  ground  this  instruction  was 
given.  It  is  defended  by  counsel  for  defendant  upon  the 
ground,  first,  that  the  alleged  guaranty  was  not  and  did  not 
purport  to  be  the  individual  guaranty  of  the  defendant,  Wil- 
cox; that  he  was  acting  for  the  Three  Rivers  National  Bank, 
in  his  official  capacity  as  cashier.  Undoubtedly,  if  the  paper 
in  question  had  been  a  note  or  bill  of  exchange,  or  any  other 
instrument  which  it  was  clearly  within  the  power  of  the 
cashier  to  make  for  the  bank,  no  question  could  be  raised  as 
to  its  being  the  contract  of  the  bank.  But  in  this  case  the 
paper  relied  on  shows  on  its  face  that  it  was  given  in  the 
course  of  a  transaction  which  the  bank  could  not  lawfully 
enter  into.  National  banks  )K)ssess  only  such  powers  as  are 
expressly  conferred  upon  them  by  the  act  of  Congress  under 
which  they  are  organized,  and  no  power  is  given  them  to  enter 
into  contracts  of  suretyship  in  which  they  have  no  interest: 
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U.  S.  R.  S.,  sec.  5186;  BuUard  v.  National  Eagle  Bank^  18 
Wall.  589;  Matthews  v.  Skinker,  62  Mo.  329;  21  Am.  Rep.  425; 
Wiley  V.  First  Nat  Bank,  47  Vt.  546;  19  Am.  Rep.  122;  First 
Nat,  Bank  v.  Hoch,  89  Pa.  St.  324;  33  Am.  Rep.  769.  This 
rule  of  law  must  be  presumed  equally  well  kuown  to  both 
parties. 

The  paper  not  being  the  contract  of  the  bank,  then  can  it 
be  said  to  be  the  contract  of  Wilcox  himself  7  Does  it,  upon 
its  face,  appear  so  clearly  to  have  been  intended  as  the  under- 
taking of  the  bank,  executed  through  Wilcox  as  its  cashier 
and  agent,  as  to  bring  it  within  the  rule  that  his  want  of 
authority  to  bind  the  bank,  for  which  he  assumed  to  act,  does 
not  render  him  individually  liable,  when  the  facts  and  circum- 
stances  indicate  that  no  such  liability  was  intended  by  either 
of  the  parties?  In  deciding  this  question,  weight  must  be 
given  to  the  argument  that  the  writing  of  this  letter  will  not 
lightly  be  assumed  to  have  been  a  mere  idle  ceremony.  We 
must  assume  that  the  parties  to  it  intended  it  to  have  some 
effect.  The  cases  in  Missouri  {Michael  v.  Jones,  84  Mo.  578; 
Humphrey  v.  Jones,  71  Mo.  62;  and  Western  Cement  Co,  v. 
JoneSf  8  Mo.  App.  373),  relied  on  by  counsel  for  defendant, 
were  all  cases  in  which  the  guardian  of  an  insane  person  nad 
traded  with  his  ward's  estate,  contrary  to  the  provisions  of 
law,  and  had  suffered  losses.  The  persons  dealing  with  him 
liad  done  so  with  full  knowledge  of  the  fact  that  he  was  acting, 
not  for  himself,  but  for  his  ward.  It  was  held  that  where  the 
facts  are  known  to  both  parties,  and  the  mistake  is  one  of 
law  as  to  the  liability  of  the  principal,  the  fact  that  the  prin« 
cipal  cannot  be  held  is  no  ground  for  charging  the  agent. 

We  cannot  apply  that  rule  to  this  case,  for  the  reason  that 
it  does  not  clearly  and  unequivocally  appear  that  Wilcox  was 
claiming  to  act  for  the  bank,  and  that  he  was  not  intending  to 
bind  himself.  To  say  that  he  intended  to  bind  the  bank  is  to 
sup]>ose  him  ignorant  of  the  plain  rules  of  law  governing  the 
institution  of  which  he  was  a  principal  officer.  There  are 
many  oases  in  which  it  has  been  held  that  the  addition  to 
one's  signature  of  his  title  does  not  make  the  paper  the  con* 
tract  of  the  corporation  in  which  he  is  an  officer.  Such  desig* 
nation  h;)s  been  treated  as  a  mere  description  of  the  person: 
TUden  v.  Barnard,  43  Mich.  376;  88  Am.  Rep.  197;  Hayes  r. 
Brubaker^  66  Ind.  27. 

The  second  argument  advanced  in  support  of  the  judgment 
ia.  that  there  was  no  proof  in  the  case  that  the  plaintiff  signed 
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the  replevin  bond  as  he  alleged  in  his  declaration.  I  think 
this  point  is  without  force.  The  judgment  record  in  the  suit 
brought  upon  the  replevin  bond  shows  a  copy  of  the  bond  set 
out  at  length  in  the  complaint,  as  the  only  cause  of  action  re- 
lied on.  It  will  be  presumed  in  support  of  such  judgment 
that  it  was  rendered  after  due  proof  of  the  execution  of  the 
bond  declared  on.  For  the  purpose  of  identifying  the  judg- 
ment as  rendered  upon  the  bond  signed  by  plaintiff  at  defend* 
ant's  request^  parol  testimony  was  admissible.  I  think,  ahn^ 
a  foundation  was  laid  for  the  admission  of  secondary  evid^ace 
of  the  execution  of  the  bond.  It  was  never  in  the  possession  of 
the  plaintiff.  It  was  delivered  in  the  first  instance  to  the  sheriff 
at  Elkhart,  Indiana,  and  by  him  assigned  to  Mrs.  Warneri 
who  brought  suit  on  it  in  that  state.  Presumably,  therefore, 
it  was  out  of  the  jurisdiction  of  the  courts  of  this  state,  and 
secondary  evidence  of  its  contents  was  admissible :  Woods  v, 
Burke,  67  Mich.  674. 

The  third  reason  urged  by  defendant  in  support  of  the 
judgment  is,  that  the  judgments  rendered  in  Indiana,  for  the 
payment  of  which  plaintiff  seeks  to  recover,  were  collusive 
and  fraudulent  as  to  him,  and  that  he  was  not  bound  by  them. 
If  he  is  right  in  this  position,  still  the  questions  involved  in 
snch  a  claim  are  not  such  as  should  have  been  passed  upon 
by  the  court,  as  was  done  in  this  case.  The  question  of  fraud 
and  collusion  was  for  the  jury,  and  should  have  been  submit* 
ted  to  them,  if  properly  in  the  case,  under  proper  instruc- 
tions. 

As  the  case  must  go  back  for  a  new  trial,  I  think  it  proper 
to  say  that  the  Indiana  judgments,  while  prima  facie  evidence 
of  the  amount  which  the  defendant  is  liable  to  pay  to  indem- 
nify the  plaintiff,  are  not  conclusive  upon  him.  He  had  no 
notice  of  the  pendency  of  the  first  suit,  and  the  judgment  in 
that  suit  was  finally  entered  by  consent.  It  is  open  to  him  to 
impeach  the  good  faith  of  this  transaction  if  he  can  do  so.  If 
Mr.  Knickerbocker  employed  counsel  in  good  faith  to  defend 
that  action,  it  was  proper  for  him  to  do  so,  and  any  expend 
iDCurred  by  him  in  such  defense  was  incurred  for  the  benefit 
of  Wilcox,  as  well  as  himself,  and  Wilcox  would  be  liable  to 
indemnify  him  against  such  payment.  Of  the  suit  brought 
by  Mr.  Van  Fleet  against  Mr.  Knickerbocker  for  counsel  fees, 
Mr.  Wilcox  had  due  notice,  and  was  asked  to  defend.  Having 
deelincd  to  do  so,  we  think  he  is  bound  by  the  judgment,  un- 
lasa  it  appear  that  it  was  rendered  under  endi  eironmstanceft 
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of  collusion  between  the  parties  as  would  amonnt  to  a  fraud 
upon  Wiloox. 

The  circuit  judge  was  wrong  in  directing  a  verdict  for  the 
defendant)  and  the  judgment  must  be  reversed,  and  a  new  trial 
granted.  

Agency  —  LiABiLirr  of  an  Agent  upon  an  Unauthorizbd  Ck>NTBAor* 
—  The  general  mle  u,  that  an  agent  is  not  liable  npon  a  contract  signed  by 
him  without  authority,  unless  such  ecmtraob  contains  apt  words  to  charge 
him  personally:  WaUae$  t.  BtnOe^,  77  Cal.  19;  11  Am.  St  Rep.  23),  and 
note.  Bnt  the  words  **  agent,"  "  trustee,"  and  such  like  words,  do  not  show 
an  intention  to  act  in  a*representative  character,  being  words  merely  dMcrip^ 
Uo  TpenofUE:  PeUrmm  v.  J/oman,  44  Minn.  166;  20  Am.  St.  Rep.  564,  and 
Bote.  The  agent  must  show  his  principal  liable  upon  the  contract  made  by 
him,  or  he  wiU  be  hisiself  liable  :  Stone  v.  Wood,  7  Cow.  453 ;  17  Am.  Dea 
629.  and  note;  note  to  Mtaru  v.  SwormBtedi^  2  Am.  Bep.  332,  833;  Toner 
V.  QarlingUn^  27  S.  C.  107:  13  Am.  St.  Rep.  628,  and  note. 

EviDBNCX,  Sboomdart,  wh£N  Profba.  —  The  contents  of  a  paper  which 
is  beyond  the  jurisdiction  of  the  court  may  be  proved  by  secondary  evidence 
without  accounting  for  the  non- production  of  the  paper :  Manning  ▼.  Jliaro^ 
Mcy,  S7  Ala.  563 ;  13  Am.  St  Rep.  67. 

Fkaud,  QuiflTioM  OF,  n  lOR  Whox.  — Fmud  b  ordinarily  a  question  of 
fact  for  the  jiiiyt   Koto  to  ^roim  ▼•  MMM,  11  Am.  St  B^  767»  IM 
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HoRTOAon — Priority  as  bstwrrk  Mortoaok  Nona — Where  wvertl 
distinct  notes  are  secured  by  one  mortgage,  no  one  of  them  has  any  pref- 
erence over  the  rest  in  consequence  of  falling  due  at  an  earlier  date. 

MoRTOAORS — ASSIONMXNT   OF  .P ART    InTSRRST    IN  MORTQAGS    CANNOT    BR 

Varixd  bt  Parol.  — A  sale  and  assignment  of  two  of  three  mortgage 
notes  and  of  a  corresponding  interest  in  the  mortgage,  containing  no  men* 
tion  of  priority  of  lien,  cannot  be  varied  by  parol  evidence  to  show  an 
oral  agreement  that  the  assignee  was  to  have  a  prior  lien  under  the  mort- 
gage ss  security  for  the  payment  of  his  notes. 

IIORXGAGR    AaaiQN£R*8    FORROLOSURR    OF   PaRT    InTERRST  —  PrIORITT    OF 

LiRN  —  Rrdbmftion.  —  An  assignee  under  an  assignment  of  a  part  inter* 
est  in  a  mortgage  snd  the  notes  secured  thereby,  containing  no  provision 
for  any  priority  of  lien,  who  has  foreclosed,  and  upon  the  expiration  of 
the  thne  in  which  to  redeem  has  purchased  the  equity  of  redemption,  and 
hse  gone  into  possession  under  his  sheriff's,  deed,  does  not  thereby  gain 
any  priority  of  right  over  the  assignor;  but  as  the  purchaser  of  the  equity 
of  redemption,  he  has  a  right  to  redeem  from  the  lien  of  the  assignor, 
and  failing  to  do  this,  the  premises  will  be  sold  and  the  proceeds  divided 
aeMrding  to  the  respective  interests  of  the  assignor  and  assignee. 

G.  Xf.  Valentine f  for  the  appellant 

Qearge  S.  Clapp  and  A.  Flummery  for  the  reepondent 
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LoKO,  J.  The  bill  was  filed  in  this  cause  to  foreclose  a 
mortgage  upon  real  estate  given  by  Mary  L.  Moore  to  the  com- 
plainant 

The  history  of  the  transaction  out  of  which  this  proceeding 
grows  is,  as  set  forth  in  the  bill,  that  on  May  9,  1874,  com- 
plainant  sold  and  conveyed  ten  acres  of  land  to  defendant 
Mary  L.  Moore  for  the  sum  of  three  thousand  dollars,  and  she 
and  her  husband,  Orrin  B.  Moore,  gave  complainant  their  notes 
for  that  amount  One  note  was  for  the  sum  of  $500,  due 
in  one  year,  and  there  were  two  other  ngtes,  for  the  sum  of 
$1,250  each,  due  in  two  and  three  years  from  date,  respect- 
ively, all  drawing  interest  at  the  rate  of  ten  per  cent  per 
annum.  To  secure  the  payment  of  these  notes,  Mrs.  Moore 
made  and  executed  a  mortgage  for  three  thousand  dollars 
upon  this  ten  acres  of  land,  and  also  upon  forty  acres  of  other 
land.  This  forty  acres  was  also  encumbered  by  a  prior  mort- 
gage of  four  thousand  dollars. 

Soon  after  the  execution  of  this  mortgage  and  the  notes, 
Abram  Smith,  the  other  defendant  herein,  sold  to  complainant: 
his  farm,  and  took  towards  the  purchase  price  thereof  the  two 
notes  first  to  fall  due  given  by  Mrs.  Moore,  that  is,  the  $500 
and  one  of  the  $1,260  notes,  Jennings  retaining  the  other 
note.  At  the  time  of  this  purchase,  Jennings  made  an  assign- 
ment in  writing  to  Smith  of  that  part  of  the  Moore  mortgage 
represented  by  the  two  notes  so  transferred  to  him.  This  as- 
signment specifically  sets  forth  the  interest  in  the  mortgage 
which  Jennings  transferred  to  Smith,  as  that  part  of  said 
mortgage  represented  by  said  first. two  notes.  Nona  of  the 
notes  were  ever  paid. 

In  December,  1875,  Smith  began  foreclosure  proceedingrs  by 
advertisement,  and  on  March  22,  1876,  the  premises,  consist- 
ing of  said  ten  acres,  were  sold  to  Smith  at  sheriff's  sale,  fiir 
the  amount  of  the  five-hundred-dollar  note,  interest,  and  oosta. 
When  the  year  for  redemption  expired,  Smith  took  possessioQ 
under  the  sheriff's  deed,  and  has  ever  since  been  in  poesession 
of  the  premises,  claiming  title  through  the  sheriff's  deed.  Jen* 
nings  has  never  made  any  claim  to  the  premises,  or  attempted 
to  assert  any  rights  under  his  note  and  remaining  interest  in. 
s.iid  mortgage,  until  the  commencement  of  this  suit 

Defendant  Smith  in  his  answer  substantially  admits  the 
facts  set  up  in  the  bill,  but  avers  that  at  the  time  he  took 
the  notes  from  Jennings,  and  received  the  assignment  of  such 
part  of  the  mortgage,  it  was  expressly  agreed  and  understood 
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that  he  was  to  have  a  lien  under  hia  two  notes  prior  to  an  j 
elaims  Jennings  might  have  under  the  last  note  retained  by 
him. 

Testimony  was  taken  in  the  cause,  and  Smith  testified  sub- 
stantially to  the  facts  set  up  in  his  answer.  Complainant 
testified  and  claimed  on  the  hearing  that  the  purpose  of  the 
assignment  was  to  sell  to  Smith  only  so  much  of  the  mort- 
gage as  secured  the  payment  of  the  two  notes  sold  to  him, 
and  that  he  (Jennings)  still  holds  and  owns  an  interest  in 
the  mortgage  in  the  same  proportion  that  his  note  bears  to 
the  whole  debt;  that  is,  that  he  holds  and  owns  five  twelfths, 
and  Smith  seven  twelfths,  of  the  mortgage,  and  that  his  rights 
were  in  no  manner  affected  by  the  foreclosure  made  by  Smith. 
Mrs.  Moore  did  not  appear,  and  the  bill  was  taken  as  confessed 
as  to  her. 

On  the  hearing,  the  oourt  below  decreed  that  the  foreclosure 
proceedings  had  by  Smith  by  advertisement  be  set  aside,  and 
the  premises  be  sold,  the  moneys  arising  from  the  sale  to  be 
divided  between  Jennings  and  Smith  in  proportion  to  their 
respective  interests;  that  is,  to  Jennings  five  twelfths,  and  to 
Smith  seven  twelfths.  From  this  decree  defendant  Smith 
appeals. 

The  assignment  does  not  state  that  Smith's  two  notes  were 
to  be  held  as  prior  liens  over  the  note  retained  by  Jennings. 
It  does  not  purport  to  assign  the  whole  interest  which  Jen- 
nings had  in  the  mortgage,  but  only  that  part  represented  by 
the  two  notes  given  over  to  Smith.  Whatever  the  under- 
standing was  as  to  which  should  have  priority  of  lien  cannot 
be  shown  except  by  the  assignment  itself.  That  was  the 
agreement  between  the  parties,  and  it  cannot  be  changed  or 
varied  by  parol  evidence.  Taking  the  assignment,  then,  as 
the  agreement,  it  appears  that  Jennings  was  to  and  did  re- 
tain five  twelfths  of  the  mortgage,  and  only  transferred  to 
Smith  seven  twelfths.  This  was  an  installment  mortgage, 
and  under  the  statute  each  installment  must  be  taken  and 
deemed  a  separate  and  independent  mortgage:  Howell's 
Statutes,  subd.  4,  seo.  8498.  While  this  is  so,  where  these 
several  distinct  payments  are  thus  secured  by  one  mortgage, 
no  one  of  them  has  any  preference  over  the  rest  in  conse- 
quence of  falling  due  sooner,  but  all  have  equal  claims  to  be 
paid  ratably  out  of  the  land:  Cooper  v.  Ulmann,  Walk.  Ch. 
251;  English  v.  Carney,  25  Mich.  178;  MeCurdy  v.  Clark,  27 
Mich.  447. 
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Tbm  totmskmuMm  aubde  by  BadHk  in  bo  mannery  howeTW, 
affbolad  the  rights  of  Jenningt  in  the  eeonrity.  Neither  had 
any  preference  over  the  other  before  such  foreclosure,  and  no 
such  preference  was  aoqniied  hj  the  proceedings  to  fiireclofle. 
It  undonbtedly  took  away  the  rights  of  Mrs.  Moore  to  the 
possession  if  the  foreclosure  prooeedings  were  valid,  but  it  in 
no  manner  adjnsied  the  rights  between  Jennings  and  Smith. 
By  the  prooeedings,  Smith  did  not  beoome  the  owner  of  the 
whole  land,  or  any  definite  undivided  interest  therein,  freed 
from  the  lien  of  Jennings's  part  of  the  mortgage.  Though  it 
operated  as  a  ioreclosure  of  the  rights  of  Mrs.  Moore,  or  any 
person  claiming  through  or  under  her,  yet  Jennings's  rights 
and  interests  were  not  changed  under  his  mortgage  lien,  as 
his  rights  were  in  no  way  subordinate  to  those  of  Smith.  But 
Smith  having  purchased  Mrs.  Moore's  equity  of  redemption, 
he  has  the  right  to  redeem  from  the  lien  under  the  Jennings 
portion  of  the  mortgage.  Failing  in  this  within  six  mouths 
from  this  date,  the  premises  will  be  advertised  and  sold  as  in 
ordinary  foreclosure  prooeedings,  and  the  moneys  arising  from 
the  sale  be  brought  into  court  and  be  distributed,  under  order 
of  the  court,  between  Smith  and  Jennings,  in  proportion  as 
the  notes  held  by  each  bear  to  the  whole  amount  secured  by 
the  mortgage. 

The  decree  of  the  court  below  setting  aside  the  mortgage  fore- 
closure made  by  Smith  will  be  reversed,  and  decree  entered  in 
the  court  below  in  accordance  with  this  opinion,  the  case  to 
be  remanded  to  the  court  below  for  the  purpose  of  carrying 
out  the  decree.    Complainant  will  recover  his  costs. 


pATMSirr — SiVBBAL  NoTBs. — Where  four  notes  were  eecnred  by  one 
mortgage,  and  the  first  two  which  matured  were  also  signed  by  a  sarety, 
the  property  having  been  sold  nuder  the  mortgage  for  an  amount  more 
than  snffioient  to  pay  off  t'le  first  two  notes,  but  not  enough  to  discharge 
aU  the  notes*  the  surety  could  not  insist  in  applyiug  such  auioaut  upon  the 
first  two  notes,  but  the  holders  of  tlie  other  notes  were  entitled  to  apply  the 
money  upon  their  notes:  Hanson  ▼.  Manley,  72  Iowa,  4S.  Unsecured  debts 
have  the  preference  over  secured  debts:  Frazier  v.  Lamcduin^  71  Md.  131;  17 
Am.  St.  Rep.  616.  But  in  Jhtncan  v.  Thoma*,  81  Cal.  66,  it  is  decided  that 
in  the  case  of  several  obligations,  neither  party  making  the  appltctttaoo,  ■ 
payment  by  the  debtor  will  be  applied  by  the  law  upon  the  one  which  first 
matures;  and  this  rule  is  applied  iu  Georgia  to  unsecured  ami  secured  daiiiia 
alike:  Laxoton  v.  BUtcJi,  83  Ga.  663. 

As»iaNMKNT8  —  Parol   Evidbncb. — Ordinarily,  parol   evidence   cannot 
vary  a  written  assignment:   Rkhardton  v.  Johnnon,  41  Wis.   100; 
Rep.  712;  Osgood  v.  Datia,  18  Me.  146;  86  Am.  Deo.  708. 
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Menzbb  u  Menzeb. 

(88  MICHEOAH,  819.] 

DrroRCB  —  Eztrvme  Crukltt.  —  Where  a  husband  oonveya  to  hia  wife  hii 
houieatead  and  household  furniture,  constituting  the  bulk  of  his  prop- 
erty, after  whfch  his  wife  refuses  to  cohabit  with  him,  and  although 
allowing  him  to  keep  a  ruom  in  the  house,  finally  diiTes  him  from  it  by 
moving  away  and  leasing  the  boose  to  Btrangera,  this  oonatitutea 
extreme  cruelty  on  her  part^  which  eatitlea  the  luiabsiid  to  a  divorosb 

Frank  B.  Lelandj  for  the  appellant. 
Howard  and  Oold^  for  the  respondent. 

Morse,  J.  The  bill  of  complaint  in  this  eaose  was  filed 
November  24,  1888,  praying  for  a  divorce  on  the  grounds  of 
extreme  cruelty  and  desertion.  Defendant  answered,  denying 
the  acts  of  cruelty  and  desertion  eharged,  and  alleging  that 
the  cause  of  their  domestic  unhappiness  was  the  fault  of  oom- 
plninant.  * 

The  parties  were  married  in  January,  1886,  in  California, 
Since  1670  the  complainant  has  resided  in  Flint,  Genesee 
County,  Michigan.  His  wife  lived  with  him  until  April,  1887, 
but  now  resides  in  Detroit.  The  children  of  the  marriage  live 
with  her.  There  are  four  of  them,  —  two  sons  and  two  daugh- 
ters. At  the  time  of  the  filing  of  the  bill  they  were  aged, 
respectively,  twenty»two,  twenty,  fourteen,  and  ten  years. 

The  testimony  of  the  complainant  makes  a  sufficient  case 
of  extreme  cruelty  on  the  part  of  his  wife.  Most  of  the  acts 
charged,  however,  stand  alone  upon  his  evidence,  without  cor- 
roboration from  any  one.  The  children  support  the  mother 
in  her  denial  of  cruelty  to  the  father.  To  the  same  efifect  is 
the  testimony  of  a  domestic,  a  woman  who  lived  in  the 
family  for  ten  or  twelve  years,  and  up  to  within  two  or  three 
years  of  the  separation  of  the  parties.  Tiie  circuit  judge, 
before  whom  the  testimony  was  taken  in  open  court,  refused 
the  complainant  a  decree,  and  dismissed  his  bill. 

One  of  the  main  charges  of  cruelty  in  the  bill,  we  think,  is 
sustained  by  the  evidence.  The  complainant  is  shown  to  be 
a  hard-working,  industrious  man,  and  more  than  generous  in 
his  expenditures  for  his  family.  His  wife  was  inclined  to  be 
extravagant,  but  her  wants  and  wishes  were  always  gratified 
in  the  way  of  household  expenses.  The  testimony  of  every 
disinterested  witness  shows  that,  ordinarily,  the  complainant 
was  the  most  indulgent  of  husbands  and  fathers,  and  more  so 
than  his  means  warranted.    One  of  his  sons  testifies:  *'  My 
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father  seemed  to  do  everything  he  could  for  his  familv." 
There  were  quarrels  between  husband  and  wife,  in  which 
neither  was  blameless,  but  he  has  been  more  sinned  against 
than  sinning. 

He  erected  a  comfortable  and  substantial  home  upon  two 
lots  in  the  city  of  Flint,  which  is  worth  four  or  five  thousand 
dollars.  This  he  caused  to  be  deeded  to  the  defendant  He 
also  gave  her  all  the  furniture  therein,  except  his  own  personal 
belongings.  This  was  the  bulk  of  his  property.  For  some 
time  after  his  wife  refused  to  cohabit  with  him,  he  was  allowed 
the  privilege  of  a  room  in  this  house,  but  finally  he  was  driven 
from  it  His  wife  moved  to  Detroit,  and  rented  the  homestead 
to  strangers.  It  is  evident,  also,  that  he  was  not  well  treated 
for  some  time  before  he  was  compelled  to  leave  the  house. 
We  think  this  action  of  the  wife  can  be  considered  exkeme 
cruelty. 

One  of  his  daughters  also  'sent  a  communication  to  a  die* 
reputable  paper  at  SaginaWi  which  was  published,  in  relatioo 
to  her  father,  showing  a  malidous  spite  and  feeling  not  com- 
mendable in  any  child,  much  less  in  one  who  had  been  so 
generously  and  kindly  treated  as  she  had  been  by  her  father. 
The  mother  aided  and  abetted  the  daughter  in  this  transac- 
tion. It  is  evident  that  the  wife  has  lost  all  affection  for  her 
husband,  and  does  not  desire  to  live  with  him  any  longer. 
But  she  is  determined  that  he  shall  not  have  a  divorce,  and  is 
actuated  in  this  determination  by  something  more  than  the 
fact  that  she  is  a  Catholic,  and  does  not  believe  in  divoiroesi 
which  she  claims  is  the  reason  of  her  opposition. 

The  decree  of  the  court  below,  dismissing  oomplainant's 
bill,  is  reversed.  He  will  be  granted  a  decree  of  abeolnte 
divorce  here  for  extreme  cruelty.  No  costs  will  be  allowed 
either  party.  As  the  wife  has  nearly  all  the  property^  no 
alimony  will  be  granted  her. 


DivoRCB— ExTBXMB  Crueltt.  —  As  to  whsl  eonfliitatet  eraalty  whioh  ii 
a  valid  gitmnd  for  a  divoroe,  Me  Me  Vktar  ▼.  JlieVkkar^  46  K.  J.  B^.  490;  19 
Am.  St  Rep.  422,  and  note  4SS|  Tmmg$  v.  Tomigi,  ISO  HL  S90|  17  Am.  81. 
Rep.  S13»  and 
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BraomxiiT— Pastdhl  — An  employe*  of  defendant  in  ejeetment^  who  te 
permitted  to  reside  npon  the  diepnted  premises  when  the  salt  is  brought^ 
Mud  who  dainM  no  intereet  in  tho  land,  is  not  a  necessary  party  defend* 
sal 

EraoTMKHTy  Wbat  NicnBABT  TO  MAnrTADf.  —  Fl&intiff,  who  has  no  titls 
to  the  land,  bat  entered  into  possession  in  good  faith,  nnder  a  claim  of 
right  which  proved  valneless,  may  maintain  ejectmant  against  one  who 
obtained  possession  throng  plaintiff's  tenant,  and  who  shows  no  title, 
rights  or  interest  in  the  land,  except  a  claim,  merely  asserted,  and  not 
proved,  of  being  the  orijrinal  owner. 

BncTMBHT.  —  BQurrABLB  TiTLi  OAMNOT  BB  8bt  UP  to  Overthrow  a  legiU 
title  IB  SB  action  of  ejectment. 

KnoTMBHT —  Equitablb  Titlb  —  DinEMSB.  — The  right  of  poesession  under 
oolor  or  elaim  of  title  by  plaintiff  in  ejeotment  may  be  prima/ade  title 
as  sgainst  a  mere  intmder;  but  when  an  equitable  interest  is  shown  by 
defendant  which  is  nncooneoted  with  and  independent  of  plaintiff's  claiia 
of  tttle^  snob  defendant  may  show  in  defenss  that  plaintiff  has  no  title  to 
the  ptomissB^ 

Jaecb  /•  Van  Riper  and  George  8.  Clapp^  for  the  appellant 
0.  W.  Coolidge  and  Edward  Bacon^  for  the  respondent. 

MoBSBy  J.  This  case  has  been  here  once  beforoi  and  will  be 
found  reported  in  79  Michigan,  86.  The  facte  are  not  materi- 
ally different  from  what  they  were  then,  except  in  the  show- 
ing made  by  defendant  as  to  her  title  to  the  premises. 

There  was  also  on  the  last  trial  some  evidence  tending  to 
show  that  one  Curran  was  in  the  actual  occupancy  of  the 
premises  at  the  time  this  suit  was  brought,  and  it  is  claimed 
by  the  defendant  that  he  should  have  been  made  a  defendant 
It  was  shown,  however,  that  the  occupancy  of  Curran  was  for 
but  a  short  time,  and  while  he  was  working  for  defendant; 
that  he  made  no  claim  to  any  rights  in  the  land,  either  as  ten* 
ant  or  otherwise.  It  seems  he  wanted  to  move  into  the  house 
on  the  premises,  and  the  defendant  permitted  him  to  do  so. 
Under  the  circumstances,  it  was  not  necessary  to  make  him  a 
party. 

We  held  in  the  case  when  it  was  here  before  that  plaintiff, 
although  he  was  shown  to  have  no  title  in  the  land,  but  enter- 
ing into  possession  in  good  faith,  under  a  claim  of  right  —  his 
tax  title  deeds  -—  which  proved  valueless,  could  nevertheless 
maintain  ejectment  against  the  defendant,  who  obtained  pos- 
session through  plaintiff's  tenant  Streeter,  and  who  showed 
no  title,  right,  or  interest  in  the  land,  except  a  claim,  merely 
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asserted,  but  not  proved,  of  beinji;  the  original  owner  of  the 
land;  citing  Bertram  T.  Cooky  82  Mich.  521;  Cool  y.  Bertram, 
87  Mich.  125;  Bertram  ▼.  Cook,  44  Mich.  397;  Moth  ▼.  Byam, 
55  Mich.  594;  Fuller  ▼.  Sweet,  80  Mich.  241;  18  Am.  Rep.  122. 
See  Sha%D  t«  HtU,  79  Mioh.  90.  But  it  was  alA  pointed  oat  in 
the  opinion  that  had  the  defendant  proved  title  to  herself  in 
the  land,  the  suit  oould  not  have  been  maintained  bj  the  plain« 
tiff,  for  the  reasons  given  in  Jochen  v.  THbbellSf  50  Mich.  36,  where 
it  was  said  that  if  "  the  landlord  seeks  to  recoTer  the  posses- 
sion he  can  do  so  nnder  the  lease;  but  if  he  goes  further,  and 
claims  the  premises  in  fee,  the  tenant  is  not  estopped  from  de- 
nying any  right  claimed  by  the  plaintiff  further  or  greater 
than  that  of  posBession.  This  fully  protects  the  landlord, 
who  regains  his  possession,  and  the  tenant,  having  gained  no 
advantage  by  taking  a  lease,  the  parties  then  are  in  proper 
position  to  litigate  the  title,  should  they  desire  so  to  do.  If  the 
plaintiff's  position  is  correct,  a  judgment  in  fee  may  be  ob- 
tained by  estoppel  against  the  tenant,  and  thus  the  landlord 
has  acquired  an  advantage  which  he  would  not  be  entitled 
to." 

This  is  exactly  what  has  been  done  in  this  case.  The  ver- 
dict was  directed  by  the  court  that  the  plaintiff  was  well  en- 
titled to  hold  the  premises  in  fee,  and  against  the  defendant 
for  possession;  and  without  any  title  at  all,  the  plaintiff  has 
judgment  against  the  defendant  for  the  fee  of  the  land.  It  is 
true,  when  the  case  was  here  on  the  other  record,  we  said  that 
such  a  judgment  might  be  entered  as  against  a  mere  intruder 
upon  the  possession  of  one  having  prior  possession,  and  being 
ousted  by  such  intruder;  and  that  against  such  an  intruder 
the  person  first  in  possession,  claiming  title,  has  a  valid,  sub- 
sisting interest  amounting  to  a  prima  facie  title  in  fee.  The 
trial  court  undoubtedly  intended  to  follow  our  ruling  when  he 
directed  the  verdict  as  he  did  upon  the  last  trial. 

But  upon  the  first  trial  Mrs.  Hill  made  no  proof  of  any 
right  or  title  in  herself  to  the  premises,  and  this  was  the  con- 
trolling fact  which  ruled  our  holding  when  the  case  was  first 
here.  Upon  this  record,  it  appears  that  she  proved  at  least 
an  equitable  title  to  or  interest  in  the  land,  entirely  indepen- 
dent of  and  adverse  to  any  claim  of  plaintiff.  She  showed  a 
patent  from  the  United  States  to  Charles  J.  Lanman,  Septem- 
ber 10,  1838.  Slie  also  introduced  the  records  in  the  office  of 
the  register  of  deeds  of  Berrien  County,  which  showed  a  deed 
by  Lanman  and  wife  to  Stanley  H.  Fleetwood,  September  13, 
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1850,  and  by  Fleetwood  to  Charles  Butler,  May  1,  1862,  by 
Butler  to  Clintoa  B.  Fiske,  July  6,  1853,  and  by  Fiske  to 
James  B.  Crippen,  May  16,  1855.  These  deeds  were  all  re- 
corded on  and  before  May  18,  1855.  It  was  also  shown  that| 
February  9, 1866,  Crippen  sold  this  land  to  Greenleaf  Glidden 
upon  a  land  eontract.  This  contract  was  recorded,  but  was 
not  acknowledged,  and  was  shown  by  the  record.  Crippen 
died  in  1869,  and  left  a  will,  in  which  he  directed  his  execu- 
tors to  sell  all  his  lands.  His  wife  was  appointed  executrix 
in  his  will,  in  company  with  Clinton  B.  Fiske  and  David  B. 
Dennis.  Mrs.  Crippen  alone  qualified,  for  what  reason  the 
probate  records  fail  to  show.  Glidden  assigned  his  contract 
to  the  defendant,  and  Mrs.  Crippen  ratified  it,  and,  as  execu- 
trix, deeded  the  land  to  Mrs.  Hill,  January  18,  1872. 

The  deed  from  Lanman  to  Fleetwood  was  executed  in 
Connecticut  before  one  John  T.  Waite,  purporting  to  be  a  com* 
missioner  of  deeds  within  that  state  for  the  state  of  Michigan. 
It  was  objected  to  because  it  did  not  purport  to  be  executed 
and  acknowledged  according  to  the  laws  of  the  state  of  Michi- 
gan, because  the  record  did  not  show  that  the  acknowledg- 
ment bore  the  official  seal  of  the  commissioner.  The  record 
of  the  deed  from  Fleetwood  to  Butler  was  also  objected  to, 
because  the  acknowledgment  did  not  recite  ''that  it  was  exe- 
cuted according  to  the  laws  of  the  state  of  Michigan,  or  that 
the  execution  of  the  same  was  the  free  act  and  deed  of  the 
grantor."  It  was  acknowledged  before  a  commissioner  of 
deeds  in  the  state  of  New  York.  The  deed  from  Mrs.  Crippen, 
as  executrix,  was  objected  to  for  the  reason  that  it  was  exe- 
cuted and  acknowledged  by  her  alone,  and  was  never  signed  or 
acknowledged  by  Clinton  B.  Fiske  or  David  B.  Dennis,  ex- 
ecutors named  in  her  husband's  will.  The  record  of  the  con- 
tract to  Glidden  was  objected  to  because  there  was  no  law 
authorising  its  record,  it  not  being  witnessed  or  acknowledged. 
These  evidences  of  title  in  Mrs.  Hill  were  all  received  by  the 
court,  in  the  first  place,  when  offered  in  evidence,  under  the 
objections  above  noted.  By  his  ruling  afterwards,  he  evidently 
held  the  chain  of  title  not  complete,  but  in  what  respect  is  not 
shown  by  the  record. 

Conceding  that  the  chain  of  title  from  the  United  States  to 
Mrs.  Hill  was  not  established,  was  there  enough  shown  to  per- 
mit her  to  contest  the  title  of  the  plaintiff,  or  his  prima  facie 
title  arising  out  of  his  prior  possession?  There  was  certainly 
enough  to  show  that  she  was  more  than  a  mere  intruder  with* 
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out  any  claim  of  title  whatever.  She  has  certainly  shown  an 
atieiupt  to  convey  the  title  from  Lanman  through  mesne  con* 
veyances,  and  the  equity  of  none  of  them  is  controverted. 
There  is  nothing  tending  to  show  a  want  of  good  faith  in  any 
cue  of  the  conveyances.  She  has  not  the  legal  title,  simply 
because  of  defects  in  the  acknowledgments  of  some  of  the 
deeds. 

But  it  is  said  that  her  title  or  interest  being  merely  an 
equitable  one,  it  cannot  be  shown  as  a  matter  of  defense  in 
an  action  of  ejectment  It  has  been  held  by  this  court  many 
times  that  an  equitable  title  cannot  be  set  up  against  the  legal 
title:  Ryder  v.  Flanders,  30  Mich.  836;  Whiting  v.  BtUler^  29 
Mich.  122;  Conrad  v.  Long,  33  Mich.  78;  Harrett  v.  Kinneif, 
44  Mich.  457;  Yaie  v.  Stevenson,  58  Mich.  637;  Oeiges  v. 
Oreiner^  68  Mich.  153.  But  this  is  not  setting  up  an  equita- 
ble title  against  a  legal  title.  The  cases  above  cited  are  those 
where  the  legal  title  was  fully  established,  and  the  evidence  uf 
the  equitable  title  was  sought  to  be  introduced  to  overthrow 
the  legal  title,  which,  without  such  evidence,  was  admitteJ. 
But  here  the  plaintifif  is  shown  to  have  no  title.  The  title  or 
interest  of  the  defendant  is  independent  of  the  title  claimed 
by  plaintiff,  and  has  no  connection  with  it.  If  plaintiff's  tax 
titles  are  void,  as  they  seem  to  be  conceded  to  be,  his  only 
right  to  the  premises  is  the  right  of  possession  under  color  of 
title  as  against  a  mere  intruder  without  any  title,  which  in 
law,  as  against  such  intruder,  will  be  deemed  a  prima  facie 
title  in  fee.  But  with  the  defendant  in  possession  when  plain* 
tiff  commenced  his  action  of  ejectment,  with  an  equitable  title 
or  interest  in  the  land,  and  the  plaintiff  without  title,  although 
defendant  might  be  estopped  by  her  agreement  with  Streeter 
from  disputing  plaintiff's  right  to  the  possession,  can  he  re- 
cover against  her  the  title  in  fee  to  the  premises?  We  think 
not  He  would  thereby  gain  an  advantage  over  the  defend- 
ant that  he  was  not  entitled  to:  JocJien  v.  TibbeUs,  60  Mich.  36. 

Plaintiff's  action  for  his  possession,  if  he  was  entitled  to  it, 
should  have  been  by  summary  proceedings  under  the  statute. 
If  he  chooses  to  bring  ejectment,  he  must  be  prepared  to  show 
some  interest  in  the  land  other  than  a  naked  right  to  the  pos- 
session. He  must  have  *'  a  valid,  subsisting  interest''  in  the 
premises  as  well  as  the  right  to  possession:  Howell's  Statutes, 
sec.  7790.  The  right  of  possession  under  color  or  claim  of 
title  may  be  prima  facie  title  as  against  a  mere  intruder,  but 
when  an  equitable  interest  is  shown  by  the  defetidant  in  the 
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land,  an  equity  unconnected  with  and  independent  of  plain* 
tifTs  claim  of  title,  such  defendant  may  show,  in  defense  to 
the  action  of  ejectment  which  has  been  planted  against  him^ 
that  plaintiff  has  no  title  at  all  to  the  premises. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  coats  of  this  oourt  to  defendant 

EjBonmiT— PABims  to  ths  Aonov. »  At  to  who  may  be  Joined  •■  par* 
ties  defendant  in  an  aetion  of  ejeotment^  aee  AUen  t.  Raman,  44  Mo.  263; 
100  Am.  Deo.  2S2;  Ikm  €M  dem.  r.  Bromon,  6  Ired.  426;  44  Am.  Rep.  46» 
and  note. 

EjiomKHT—  PLAnmn^s  Titli.  —  Aa  to  the  title  in  the  plaintiff  neees- 
aary  to  maintain  an  aetion  of  ejectment^  aee  HMy  t.  Btmck,  83  Qa.  1;  20 
Am.  St.  Rep.  801,  and  note  306,  807. 

EfsoTMXHT— Dmnra  to  ths  Aonov.  —In  an  action  of  ejeotment,  the 
general  rnle  aeema  to  be  that  all  defenses  not  legal  in  their  nature  are  ex 
claded;  neither  equitable  title  nor  equitable  defenses  are  available  to  the  de- 
fendant: McKay  ▼.  WaUanu,  67  Mich.  547;  11  Am.  St  Rep.  597,  and  note. 
But  in  California,  New  York,  and  Texas,  equitable  defenses  and  equitable 
titles  may  be  relied  upon  by  the  defendant:  MorriMm  ▼.  Wilson,  13  CaL 
494;  73  Am.  Dec.  593;  Orary  T.  Ooodman,  12  N.  Y.  266}  64  Am.  Deo.  500; 
XeOl  T.  Kteae,  6  Tez.  23;  51  Am.  Deo.  746. 


RioHABDS  t;.  Continental  Insubanob  Company. 

[83  lilCBIGAH,  606.) 

InvRANOB  —  OoooPANCT  ov  DWELLING.  —  An  insured  dwelling  which  has 
been  abandoned  as  a  dwelling  two  days  before  ita  loss  by  fire,  and  with 
no  intention  to  return,  is,  in  law,  vacant,  within  the  meaning  of  an  in* 
snranee  poli<^  providing  that  it  shall  be  void  if  at  any  time  the  house 
shall  become  vacant  or  nnoccnpied. 

IvsuRANCB  —  Offer  of  Compromise — Waivkb. —  An  offer  to  compromise  a 
loss  for  half  the  amount  due  on  a  policy  of  insurance,  made  by  a  gen- 
eral adjuster  without  authority  to  waive  or  alter  any  of  the  terms  of 
piiliciea,  and  without  any  admission  of  liability  on  the  part  of  the  com- 
p-iny,  does  not  constitute  a  waiver  of  the  right  to  forfeit  the  polioy  under 
a  clause  providing  for  forfeiture  in  case  the  premises  shall  become  va- 
cant and  unoccupied. 

Thomas  A,  WiUon  and  Daniel  A.Ferguson,  for  the  appellant 
Barkworih  and  Cobh^  for  the  respondent 

Obant,  J.  This  is  a  suit  upon  a  policy  of  insurance  to 
recover  for  a  loss  by  fire  of  a  dwelling-house  covered  by  the 
policy. 

The  principal  question  in  the  case  is,  whether  the  building 
was  "  vacant  or  unoccupied  "  so  as  to  avoid  the  policy.    The 
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house  had  been  occupied  by  a  tenant  of  the  plaintiff.  The 
plaintiff  had  notified  his  tenant  to  racate  the  honee,  which 
the  tenant  agreed  to  do,  and  did.  The  tenant  rented  another 
house,  and  moTed  into  it  with  his  family  two  days  before  the 
fire  occurred.  Plaintiff  HTed  about  a  mile  from  the  house,  and 
was  informed  that  his  tenant  had  left  The  tenant  left  some 
goods  in  the  house,  but  they  were  not  such  as  he  needed  at 
the  time  for  the  purpose  of  housekeeping.  He  spoke  to  the 
plaintiff  about  leaving  them  there  temporarily.  The  policy 
provided  that  it  should  be  null  and  void  if  at  any  time  the 
house  should  be  or  become  vacant  or  unoccupied. 

I  think  the  house  was  **  vacant'*  within  the  rule  of  Bonenr 
fant  V.  American  Fire  Ins.  Co.j  76  Mich.  653.  It  was  there 
said:  "Occupancy  implies  an  actual  use  of  the  house  as  a 
dwelling-place."  This  dwelling-house  had  been  abandoned 
so  far  as  any  occupancy  was  concerned.  The  tenant  had  left, 
with  no  intention  to  return,  and  no  other  person  was  moving 
in  to  take  his  place.  The  contract  of  insurance  was  violated, 
and  thereby  rendered  null  and  void.  The  occupancy  provided 
for  in  the  contract  of  insurance  had  ceased.  This  was  not  a 
question  of  fact  for  the  jury.  The  facts  were  undisputed.  The 
question  was  therefore  one  of  law  for  the  determination  of 
the  court. 

It  is  insisted  by  the  plaintiff  that  the  defendant  waived  its 
right  to  make  this  a  defense.  The  policy  provided  that  no  other 
than  the  superintendent  of  the  western  department  of  the 
defendant  at  Chicago  should  have  power  or  authority  to  waive 
or  alter  any  of  the  terms  or  conditions  of  the  policy,  and  that 
all  the  agreements  by  the  superintendent  must  be  signed  by 
him.  No  waiver,  written  or  verbal,  by  this  superintendent  is 
claimed.  Upon  being  informed  of  the  loss,  the  adjuster  and 
general  agent  for  Michigan,  by  appointment,  met  the  plaintiff, 
who  told  him  about  the  removal  of  the  tenant  from  his  house. 
Plaintiff  testifies  that  the  adjuster  replied:  "We  consi^ier  it 
vacant,  but  we  are  not  going  to  be  technical  about  the  matter. 
We  are  satisfied  that  you  had  the  loss.  I  will  pay  you  $450 
and  cancel  your  policy,  if  you  will  take  it" 

The  policy  was  for  nine  hundred  dollars,  and  the  property 
was  worth  considerably  more  than  that.  Plaintiff  declined  to 
accept  the  proposition,  when  the  adjuster  again  said:  **  Weil, 
think  of  it  two  or  three  weeks,  and  any  time  you  conclude  to 
accept  thiR  offer  write  to  me,  and  I  will  cancel  your  policy,  and 
pay  you  $460." 
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This  did  not  oonstiiate  a  waiver.  A  man  may,  without 
prejudice  to  his  rights,  ofifer  to  buy  his  peace.  This  offer  of 
compromise  was  inadmissible  in  any  aspect  of  the  case.  The 
solemn  and  deliberate  contracts  of  parties  cannot  be  set  aside 
by  such  offers.  The  lang^nage  used  by  the  adjuster  contained 
no  admission  of  liability  on  the  part  of  the  defendant 
Plaintiff's  rights  under  the  contract  were  not  prejudiced  or 
injured  by  this  conversation.  He  lost  nothing  by  it,  and  was 
not  thereby  induced  to  forego  any  of  his  rights  under  the 
policy.  The  circuit  judge  therefore  properly  instructed  the 
jury  to  render  a  verdict  for  the  defendant. 

Judgment  affirmed,  with  costs. 


Firs  IiisiTiLAifGS —  *' Vaoamt  amd  Unoocuphsl" — At  to  the  lignificuica 
and  meaning  of  the  words  *'¥acaafe  au<l  uuoocupied  "  at  nsed  in  polioiea  ol 
fin  insnianoe,  tee  Hoidikiu  v.  Phnnix  In*,  Co.,  76  Wis.  259;  20  Am.  St.  Kept 
69,  and  note;  McQueenp  r.  P/tanix  Itu.  Co.,  52  Ark.  257;  20  Am.  St.  Rep. 
179,  and  note. 

Fibs  Ixsdrahob — Waivsr  or  CoNDmoif.  —  As  to  what  is  necessary  to 
eonstitnte  a  waiver  on  the  part  of  an  iasnrance  company,  such  as  will  pre* 
vent  it  from  relying  «pon  the  terms  of  the  puUcy,  aee  Weidari  t.  SiaU  Im$, 
Co.,  19  Or.  261;  20  Am.  St.  Rep.  809. 


WoLP  V.  Slosson. 

i€i  MlcmOAH,  648.] 

Afluoinmrr  iob  BaNEnr  of  Crkditobs — Fraud — Frxvirbnors. — Am 
assignment  for  the  benefit  of  creditors,  when  f ally  perfected,  cannot  bo 
set  aside  at  the  suit  of  an  attachment  or  execution  creditor  by  proof  of 
unlawful  preferences  or  of  any  fraud  in  the  matter  ol  snob  assignment. 

Charles  B,  Lothrop^  for  the  appellant. 
Charles  H.  RoBty  for  the  respondent. 

Cahill,  J.  Steyens  and  Farrar,  a  firm  doing  a  general 
hardware  bnsiness  at  Evart,  Michigan,  made  a  general  assign- 
ment for  the  benefit  of  their  creditors  on  February  8,  1890,  to 
the  plaintiff^  who,  with  his  brother,  were  bankers  at  Evart, 
under  the  name  of  Wolf  Brothers.  No  question  is  made  of 
the  regularity,  and  strict  compliance  with  the  provisions  of 
the  statute,  of  all  the  assignment  proceedings  on  their  £ace^ 
including  the  filing  of  the  bond,  notice  to  the  creditors,  etc. 

On  February  1,  1890,  Stevens  and  Farrar,  claiming  to  be 
indebted  to  Wolf  Brothers  in  the  sum  of  five  hundred  dollars, 
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nnve  them  a  chattel  mortgage  on  their  stock,  due  April  1, 
1800,  for  that  amount. 

Fletcher,  Jenks,  &  Co.  are  a  firm  doing  a  wholesale  hard* 
^are  buainesa  at  Detroit,  and  at  the  time  of  the  assignttient 
of  Stevens  and  Farrar,  were  their  creditors  to  a  large  amount 
On  February  28,  1890,  Fletcher,  Jenks,  &  Co.  began  a  suit  in 
the  circuit  court  of  Osceola  Countyf  by  attachment,  against 
Stevens  and  Farrar,  and  the  appellant,  the  sberiflf  of  said 
county,  took,  by  said  writ,  the  goods  in  controversy  from  the 
assignee.  This  suit  in  trover  was  then  brought  by  the  as- 
signee against  the  sheriff. 

On  the  trial,  the  plaintiff  offered  in  evidence,  and  relied 
upon,  the  assignment  and  the  proceedings  subsequent  thereto 
to  support  his  title.  Evidence  was  also  offered  of  the  seizure 
of  these  goods,  while  in  the  hands  of  the  assignee,  by  the  de- 
fendant under  his  writ  of  attachment  against  Stevens  and 
Farrar.  The  defendant  offered  in  evidence  the  chattel  mort'- 
gage,  dated  February  1,  1890,  from  Stevens  and  Farrar  to 
Wolf  Brothers,  claiming  that  it  was  really  a  part  of  the  as- 
signment, was  simultaneous  with  it,  and  was  taken  with  full 
knowledge  on  the  part  of  the  assignee  of  the  insolvency  of  the 
assignors,  and  of  their  intent  to  make  an  assignment,  and 
constituted  such  a  preference  as  to  render  the  assignment  void 
as  against  the  attachment  levy.  The  trial  judge  excluded  the 
mortgage,  holding  that,  even  were  the  facts  as  claimed,  this 
preference  did  not  avoid  the  assignment,  and  constituted  no 
defense  to  the  action,  and  that  a  creditor's  only  remedy  in 
case  of  such  preference  was  by  proceedings  in  equity  under 
the  statute. 

The  question  here  raised  is  as  to  whether  an  assignment, 
under  chapter  303,  section  1,  HowelVs  Statutes,  which  provides 
^*  that  all  assignments  commonly  called  common-law  assign- 
ments for  tbe  benefit  of  creditors  shall  be  void,  unless  the 
same  shall  be  without  preferences  as  between  such  creditors,*' 
can  be  attacked  in  a  court  of  law  by  proof  of  unlawful  prefer- 
ences. It  is  conceded  by  counsel  for  appellant  that  the  rule 
was  considered  as  settled  in  this  state  against  him  by  CooU 
▼.  Sadford^  47  Mich.  37,  except  for  the  case  of  KendcUl  v. 
Bishopj  76  Mich.  634.  But  it  is  claimed  that  the  latter  case  has 
shaken  the  view  formerly  entertained  by  the  profession,  and 
that  many  now  regard  the  doctrine  of  CooU  ▼.  Radford^  47 
Mich.  87,  as  essentially  modified,  if  not  entirely  overruled* 
We  are  all  agreed  that  it  was  not  the  intention  of  the  court,  in 
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tlio  case  of  Kendall  v.  Bishop^  76  Mich.  634,  to  overrnle  Coot8 
V.  Itadford,  47  Mich.  37.  The  instrument  considered  in  Ken* 
dtill  V.  Bishop,  76  Mich.  634,  was  not  intended  by  the  parties 
to  it  aa  an  assignment  under  the  statute.  It  was  held  to  be 
an  assignment  by  construction  merely.  No  attempt  had  been 
mside  by  the  parties  to  comply  with  the  statutory  require- 
ments concerning  assignments  by  giving  a  bond,  or  in  any 
other  respect} and  although  the  decision  was  not  put  upon  the 
ground  that  an  attach n)ent  would  lie  against  the  property  be- 
cause the  statutory  requirements  concerning  assignments  hrid 
not  been  complied  with,  still,  that  fact  was  in  the  case,  and 
must  have  had  its  weight  in  determining  the  result. 

It  was  said  in  Beard  v.  CUpperl,  63  Mich.  719,  that  '*  a 
creditor  of  the  assignors,  after  the  time  given  by  the  statute 
to  file  the  bond  has  expired,  has  two  remedies  optjn  to  him. 
He  may  proceed  upon  the  equity  side  of  the  court  to  have  the 
trust  carried  out  through  the  intervention  of  a  receiver  and 
the  supervisory  powers  of  a  court  of  chancery,  or  he  may,  if 
no  other  creditor  invokes  the  aid  of  chancery,  proceed  to  en- 
force his  claim  against  the  property  of  liis  debtor  by  levy  of 
attachment  or  execution,  as  if  the  attempted  assignment  had 
not  been  made.  He  is  not  obliged,  because  an  attempted  as- 
signment has  been  made,  but  fails  utterly  for  want  of  the  fil- 
ing of  the  required  bond,  to  proceed  to  enforce  the  trusts  of  tlie 
assignment  in  a  court  of  equity." 

It  is  said  that  the  language  here  used  was  ohiteVy  but  never- 
thelees  it  states  the  doctrine  which  was  applied  in  the  case  of 
Kendall  ▼.  Bishop,  76  Mich.  634. 

It  mu^t  be  declared  as  the  settled  law  of  this  state  that  an 
assignment  for  the  benefit  of  creditors,  when  fully  perfected, 
cannot  be  set  aside  at  the  suit  of  an  attachment  or  execu- 
tion creditor,  by  proof  of  unlawful  preferences,  or  of  *'  any 
fraud  in  the  matter  of  such  assignment."  Relief  against  such 
a  fraud  is  ample,  under  sections  6  and  11  of  the  act,  but  when 
given,  it  will  be  for  the  benefit  of  all  concerned  as  creditors. 
To  declare  an  assignment  void  on  the  ground  that  it  gives  a 
preference  to  A,  so  that  B  may  obtain  a  like  preference  by  at- 
tuchment,  is  not  what  the  statute  contemplated,  if  all  its 
provisions  be  read  together.  This  is  not  saying  that  such  a 
construction  of  the  statute  is  without  difficulty.  The  appar- 
ent inconsistencies  of  the  various  provisions  have  been  con« 
sidered  in  former  cases,  and  the  effort  has  been  in  each  case 
so  to  harmonize  them  as  to  secure,  if  possible,  the  beneficial 
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lesnlto  Intended  to  be  aocomplished,  yis.,  an  equal  distribtitioQ 
of  an  insolvent  eetate  among  orediton:  FuUer  ▼•  Hasbroueh^ 
46  Mich.  78;  Munttm  y.  EUi$,  68  Mich.  881. 
The  jadgmMit  mwt  be  affirmed,  with  ooeta. 


AonoivMxrr  loa  tbx  BBxnm  of  Cbsdiiobs.  —  Ai  to  wImd  an  aarfgn* 
■e&t  for  the  beoefit  of  creditors  is  not  ritutted  by  frauds  eea  Bote  to  H<mp' 
mod  r.  JokhtUm^  66  Am.  Dea  473,  474. 


Fix  v.  Sissung. 

[88  lilCHIGAV,  Ml.] 

JvRiRDioriov  vor  Ck>MTROLLiD  BT  Allbqatiohs  IX  OoMFULorf:  —  A  deolft- 
nttion  made  in  bad  faith,  alleging  aa  ezoessire  valae  for  the  purpose  of 
maintaining  a  snit  in  the  oirenit  ooort  whidh  ahould  properly  be  broagbt 
in  a  joetioe'a  ooort  beoanae  of  the  amount  inrelved,  ia  a  firaad  on  the 
oonrt^  and  will  be  diemined  on  motion  tor  want  o<  Jnriadiotum. 

Ooutemeur  Morris  and  L  O.  Humphrey^  for  the  appellant 
Oeorge  M,  Landon^  for  the  respondent. 

Champlin,  G.  J.  The  defendant  found  a  flock  of  twenty 
geese  belonging  to  the  plaintiff^  who  was  a  neighbor,  trespass* 
ing  upon  his  field,  and  shut  them  up,  and  sent  word  to  plain- 
tiff that  he  must  pay  damages.  Plaintiff  tendered  one  dollar 
for  damages,  and  demanded  the  geese.  Defendant  refused  to 
accept  one  dollar,  but  wanted  five  dollars  for  damages,  and 
twenty-five  cents  for  feeding  the  geese.  Thereupon  the  plain* 
tifif  sued  out  a  writ  of  replevin  in  the  circuit  court  for  the 
county  of  Monroe,  stating  in  his  affidavit  that  the  geese  had 
been  distrained  or  impounded,  and  were  unlawfully  detained. 
The  sheriff  executed  the  writ,  and  returned  that  he  had  re- 
plevied from  the  defendant  four  old  geese  and  fifteen  young 
ones,  and  one  young  goose  was  not  found.  The  total  lot  re- 
plevied were  appraised  at  $8.80. 

Before  pleading,  the  defendant  moved  to  dismiss  the  writ 
and  set  aside  the  proceedings,  for  the  reason,  among  others, 
that  the  court  had  no  jurisdiction.  Two  grounds  were  asserted 
aa  the  basis  of  this  motion:  1.  That  '*  geese  "  were  not  within 
the  statute  authorizing  the  distraining  and  impounding  of 
*' beasts";  2.  The  appraised  value  of  the  property  showed 
that  the  court  had  no  jurisdiction. 

The  motion  was  resisted,  and  the  court  denied  it,  for  the 
reason  that  it  was  at  that  time  premature.     Upon  the  second 
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point,  be  held  that  the  plaintiff  was  not  precluded  by  the  ap- 
praisal, but  might  allege  in  the  declaration,  and  prove  upon 
the  trial,  that  the  value  of  the  property  exceeded  one  hundred 
dollars.  The  plaintiff's  counsel  would  n<n  admit  the  value  of 
the  property  to  be  less  than  one  hundred  dollars,  but  exhibited 
a  declaration  which  he  proposed  to,  and  afterwards  did,  file, 
alleging  the  value'  at  two  hundred  dollars.  Upon  the  first 
point,  the  court  said  he  thought  it  clear  that  geese  did  not 
oome  within  the  general  statutes  regulating  distress,  impound- 
ing, and  replevin  of  ^*  beasts '';  but  as  sections  673  and  2869, 
Howell's  Statutes,  provide  that  villages  and  townships  may 
make  regulations  respecting  the  restraining  and  impounding 
of  animals,  including  geese,  he  would  be  obliged  to  await  the 
development  of  the  proofs  upon  the  trial;  but  if  the  plaintiff 
should  fail  to  bring  himself  within  the  statute,  he  should  feel 
it  his  duty  to  dismiss  the  case  for  want  of  jurisdiction,  and 
permit  the  plaintiff  to  proceed  at  his  peril.  Upon  the  trial, 
no  such  proof  was  attempted,  and  plaintiff  offered  no  proof  as 
to  the  value  of  his  geese,  and  strenuously  opposed  the  intro- 
duction of  evidence,  by  the  defendant,  of  their  value.  Such 
evidence  was  admitted  by  the  court,  and  showed  the  value  of 
the  property  replevied  to  be  nine  dollars. 

It  is  now  claimed  that  the  circuit  court  had  jurisdiction, 
because  the  plaintiff  alleges  the  value  to  be  two  hundred  dol- 
lars. The  claim  is  unjustifiable.  The  facts  show  that  the 
value  alleged  in  the  declaration  was  made  in  bad  faith,  and 
was  a  fraud  upon  the  court.  Section  18  of  article  6  of  the 
constitution  confers  upon  justices  of  the  peace  exclusive  juris- 
diction in  civil  cases  to  the  amount  of  one  hundred  dollars. 
While  values  of  property  depend,  in  a  large  measure,  upon 
opinion,  and  this  court,  when  the  value  is  near  the  limit,  will 
not  declare  in  all  cases  a  want  of  jurisdiction,  if  in  good 
faith  the  declaration  alleges  the  value  within  the  jurisdiction 
of  the  circuit  court,  nevertheless  it  will  not  hold  that  juris- 
diction IS  obtained  when  the  fraud  upon  the  court  is  apparent, 
a9  it  is  in  this  case.  The  circuit  court  had  no  jurisdiction  of 
the  subject-matter  nor  the  process. 

The  court  was  right  in  dismissing  the  casei  with  cofta,  and 
the  judgment  is  affirmed,  with  costs. 

JuBHMonmi  la  to  Valuk,  bow  Dktbrminbd.  —  The  oonstitatioiis  or 
•fcatates  ol  the  different  states  osaaUy  proWde  that  the  jnrisdiotioa  of  oer« 
Imb  ooarts  shaU  extend  only  to  cases  where  the  amount  in  liti);,^tioii  sliaU 
aoieeed  or  shall  not  saceeed  a  oertatn  sum.     Generally  speaking,  it  is  the 
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amonnt  of  ffaa  plalntiiTB  claim,  aa  nbown  by  his  eompTaint  or  by  the  snm> 
monti  whicb  determines  the  court's  jurisdiction.  It  is  almost  vnivemlly 
maintained  that  the  amoant  claimed  by  the  plaintiff  in  the  ad  dammtn 
elanse  of  his  declaration,  petition,  or  complaiut,  or  that  named  in  the  lum- 
moiia,  determines  the  qoestion  of  the  jurisdiction  of  a  court  to  entertain  in 
original  proeeeding,  and  not  the  Talue  of  the  property  iuvoWed  in  the  contro- 
versy, as  estaltlished  by  the  evidence  at  the  trial,  nor  the  amount  foand  by 
the  jury  oi  finally  recovered.  This  role  is  equally  applicable  to  actions  com- 
nieoced  in  inferior  or  superior  courts,  at  law  or  in  equity,  in  actions  ex  com* 
traciu  or  ex  dtUcio.  From  the  host  of  authorities  in  which  this  doctrine  has 
beon  sustained,  the  following  may  be  cited:  Skinner  v.  Bai'ey,  7  Conn.  496; 
Peter  ▼.  SchtoMser,  81  Pa.  St.  439;  ScoU  ▼.  Jitoore,  41  Vt  205;  98  Am.  Dec 
681;  Vineyard  v.  Lynch,  86  Mo.  684;  Giles  ▼.  SpinkM,  64  Ga.  205;  A^kuehd 
Bank  v.  Pearson,  14  Gray,  521;  MabitatiU  <if  Township  No.  11  v.  War^  9 
Ind.  224;  PaU  v.  8h<\fer,  19  Ind.  173;  Qaurd  v.  Circle,  16  Ind.  401;  Cuiley  v. 
LnyWook,  8  Ind.  285;  Laferty  v.  Day,  7  Ark.  258;  Cole  v.  Hayfs,  IS  Me. 
539;  McVfy  ▼.  Johnson,  75  Iowa,  165;  Cavender  ▼.  Ward,  28  S.  C.  470; 
Derby  v.  Stevens,  64  CaL  287;  Pennybeeker  ▼.  McDougal,  48  CaL  160;  Solo- 
mon V.  Reese,  34  Cal.  28;  Cilley  v.  Van  PaUen,  68  Mich.  80;  Miles  v.  OoHch" 
nuin,  4  J.  J.  Marsh.  242;  Singleton  v.  Maditton,  1  Bibb,  942;  Ahney,  Love,  Jb 
Co.  V.  Whitted,  28  La.  Ann.  818;  Tyler  Cotton  Press  Co.  ▼.  ChevaHer,  56  Ga. 
494;  Block  v.  Fontenot,  35  La.  Ann.  965;  Zuberhier  ▼.  Morse,  36  La.  Ann. 
970;  LtUle  v.  State,  75  Tex.  616;  McQnade  v.  0*Neil,  15  Gray,  53;  Clay  v.  . 
Barlow,  123  Mass.  378;  Merrill  v.  Butler,  18  Mich.  294;  Strphen  v.  Eisewam^ 
54  Miss.  535;  Fenn  v.  Harrington,  54  Miss.  733. 

As  illustrations  of  these  principles,  it  may  be  said  that  jurisdiction  in 
replevin  atttclies  according  to  the  claim  made  in  the  affidavit:  CAKtonv.  Jen- 
vison,  60  Mrch.  235.  Where  the  plaintiff  in  his  declaration  olaimed  one  hun- 
dred dollars,  the  mere  fact  that  the  copy  note  attached  to  the  declaration 
and  the  note  itself  was  for  more  than  that  amount  is  no  ground  for  arresting 
the  judgment:  WiUtelms  v.  JVohle  Brothers  A  Oo.^  36  Ga.  599.  And  a  oonrt 
whose  jurisdiction  is  limited  to  oases  where  the  debt  or  damages  demanded 
do  not  exceed  a  certain  sum  has  jurisdiotioii  of  a  case  in  which  the  ad  dam- 
num is  for  that  sum,  although  a  larger  one  is  alleged  in  the  declaration: 
Hapgood  v.  Doherty,  8  Gray,  373.  In  a  suit  for  damages  to  personal  property, 
it  is  the  amount  of  damages  laid  in  the  summons,  or  the  declaration  attached 
thereto,  that  fixes  the  jurisdiction,  and  not  the  verdiot  or  anionnt  of  dam* 
ages  proved:   Velvin  ▼.  Hall,  78  Ga.  136. 

In  Mc  Vey  v.  Johnson,  75  Iowa,  165,  the  oonrt  said:  *'The  question  of  juris- 
diction depends  upon  whether  the  amount  in  oontroversy  is  determined  by 
the  allegation  as  to  the  sujn  actually  due  or  that  sought  to  be  reoovered. 
We  think  the  latter  should  determine  the  question.  The  amount  claimed 
necessarily  limits  the  amount  of  the  recovery.  If  one  sues  in  a  oonrt  of  oom- 
patent  jurisdiction  to  recover  damages  for  the  loss  of  ahorse,  alleging  its  valns 
to  be  1150,  but  claiming  to  recover  damages  only  to  the  amount  of  $125,  lis 
might  recover  that  amount  or  any  sum  less  than  that,  but  oould  not  recovsr 
more.  The  amount  in  controversy  in  that  case  would  bo  the  mm  named, 
and  the  present  case  does  not  differ  in  principle  from  that.  It  is  the  amoont 
in  controversy,  and  not  the  items  or  matters  ont  of  which  the  claim  arisai^ 
wliich  confers  or  defeats  juris^Iiction,  and  that  is  to  be  determined  by  the 
sum  which  may  be  recovered  in  the  action." 

In  determining  the  jurisdiction  in  an  action  for  trespass  to  real  estate,  it  is 
the  amount  claimed  in  the  summons,  and  not  the  damage  shown,  which  must 
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goTamt  Sttwari  t.  BtiUlmor9  He  R.  R*  Oo,^  83  W.  TiiL  88;  •■  H  is  ih«  tnin* 
BKNM  in  JnsfcioM'  oonrti,  like  khe  writ  in  ooarto  of  reoofd.  tiiat  mnsl  bo  lookod 
to  to  dotormino  the  plaintiff's  daim  upon  tho  qnostion  o<  jnrisdiotioni  Todd 
T.  €hMimt  SO  W.  Vn.  46C  In  all  aotions  sounding  in  dftmagoi^  the  amonnt 
Bnmed  in  tho  deeUFation,  and  not  that  found  by  tho  eoort  or  jnry,  dotormines 
the  jnrisdiettonx  iiurphg  ▼•  Howard,  1  Hemp.  208.  In  a  soit  te  damages 
for  the  breach  of  an  oflleisl  bond;  the  amoiint  of  damages  olaimed,  and  not  the 
amonnt  of  the  penalty  in  the  bond,  determines  the  jnrisdiotion:  Fowler  ▼. 
McDamelt  6  Heisk.  629.  80  it  is  the  valne  of  property  as  alleged  in  a  replevin 
snit^  and  not  its  Tains  ss  found,  that  determines  this  question  as  between 
different  oourts:  Sievens  r.  Chaae,  61  N.  H.  840;  Bigghu  ▼.  Deloaeh,  64  Miss. 
498;  Kirl^patrUA  ▼.  Cooper,  89  JH  210. 

Where  plaintiff's  demand  consists  of  ssTeral  distinct  items,  it  is  the  aggre- 
gate which  constitutes  the  sum  demanded,  and  confers  jurisdiction:  Moore  v. 
NoweUt  94  N.  0.  268.  And  the  actual  yalue  of  the  thing  demanded  determines 
the  jarisdiction,  and  not  the  price  last  paid  for  it:  Oakeif  t.  Aiken,  12  La 
Ann.  11. 

The  amount  in  oontroTemy  as  fixing  the  Jurisdiction  of  the  court  has 
further  been  determined  as  foUowss  In  attachment  proceedings,  the  amount 
of  the  judgment  and  costs,  and  not  the  value  of  the  property  attached: 
Hoppe  V.  Byers,  88  Iowa,  673;  Paid  v.  Arnold^  12  Ind.  197;  in  actions  for 
torts  generally,  the  amount  of  damages  claimed,  and  not  the  amount  of 
damages  suffered:  Unduff  v.  SteubenmOe  etc  Co.,  14  Ohio  St  386;  De  Camp 
V.  Miller,  44  N.  J.  Lb  617;  Cooke  v.  Woodrow,  6  Cranch,  18;  in  an  action  on 
a  bond,  the  sum  claimed,  and  not  -the  penalty  in  the  bond:  United  Slatee  v. 
McDowell,  4  Cranch,  816;  Brown  v.  S/uinnon,  20  How.  55.  On  the  trial  of 
an  indictment  for  larceny,  it  is  the  value  of  the  property  as  alleged  in  the 
indictment  that  determines  the  jurisdiction  as  between  different  courts:  State 
V.  Churdt,  8  Iowa,  252. 

The  only  limitation  or  exception  to  the  principles  set  forth  ii,  that  the  de- 
mand for  the  sum  made  must  be  made  in  good  faith:  Moore  v.  Nowell,  94 
N.  C.  266.  If  it  appears  that  the  plaintiff  erroneously  and  fraudulently 
stated  his  case  in  order  to  give  the  court  jurisdiction,  judgment  shouM  not 
be  rendered  in  his  favor,  but  hii  suit  should  be  dismissed:  WUeman  v.  With- 
ei-ow,  90  N.  C.  140;  Qriffin  T.  MeDamel,  63  Miss.  121;  Fenn  v.  Harrhu/toti, 
54  Miss.  733;  Oriffin  v.  Lower,  37  Miss.  458;  Paul  v.  Burton,  32  Vt  155; 
Fitld  V.  RandaU,  51  Vt  33.  The  rule  has  been  thus  stated:  ''Jurisdiction, 
80  far  as  matter  or  amount  in  valne  is  concerned,  most  be  detennineil  by  the 
petition,  and  the  question  is  concluded  by  its  averments  in  so  far  as  they 
relate  faots  in  relation  to  the  thing  in  controversy,  unless  it  otherwise  ap- 
pears that  an  attempt  has  been  made  to  confer  jurisdiction  by  averments 
improperly  and  fraudulently  made.  In  actions  sounding  in  damages,  the 
auionut  of  damages  claimed,  and  not  the  amount  of  the  verdict,  determines 
jnrtediction.  In  actions  ex  contractu,  ths  amonnt  claimed  determines  juris- 
diction, if  it  is  not  made  to  api)ear  that  a  fraud  upon  jurisdiction  ha<i  lieen 
attempted  by  improper  averments  in  the  petition  ":  Dwytr  v.  BaHsrif,.  63  Tex. 
274;  Ratiffan  v.  HoOaway,  69  Tex.  468;  TidbiiU  v.  Ekhoff,  66  Tex.  68;  Bridge 
V.  BaUew,  11  Tex.  269;  Tarhon  v.  Kennon,  8  Tex.  7;  Sherwood  v.  Douthit, 
6  Tex.  224. 

If  items  are  frandulently  included  in  a  petition  for  the  purpose  of  giving 
a  certain  conrt  jurisdiction  to  which  it  is  not  entitled,  the  question  can  only 
be  raised  by  proper  averments  presenting  that  issoo:  Dwyer  v.  Baseett,  63 
Tex.  276;  TUMi  v.  Bkkn^,  66  Tex.  68. 
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When  tlM  mm  »Aa{«iof  iwoniNe  a<Md>t  tm  to  vlwOier  «•  aaanit  i» 
eoafcrovanj  »  within,  th*  jnnidkfcian,  and  vhsra  iht  pfauntiff  migbk  httva 
bftd  leaMHiahle  grotuidi  l»  baltflfvtt  thai  ha  could  rMorar  a  aui  wilhia  tibm 
jarudiciioiii»  tha  saii  will  not  be  diawiawirl,  as  all  inteniimaata  in  »  dadbtfal 
case  are  in  favor  ol  tbe  jariadieiioa:  Dtefer  t.  Anaf^i;  €3  Tex.  87^ 

The  ^laittfeiff  nroat  ehum  a  sam  aafficienfc  to  gire  tha  oeorfe  ji 
it  will  not  infer  juradietMin  tnm.  tha  natnratrf  the  eaee:  SUpkm.  t. 
54  Misi.  535;  Wmde  v.  Lemte.  80  La.  Ann.  660;  Oonkauad  t. 
Tox.  459.  And  if  it  appeara  frooa  tha  pleadinga  that  tha  raal  aam  ia  vhick 
plaintiff  it  entitled  ia  immffiffiant  ta  oonfer  joriadietion*  although  a  anffiaiamt 
amonnt  ia  claimed,  the  eaee  aheold  be  diemiiaed:  BrMeri  v.  RrmtgaTf  76  Ind» 
55;  Huni  ▼.  Rockwell,  41  Ind.  51;  Oamktr  ▼.  liwlbem,  5  Mkh.  UL  U  ihm 
plaintiff  fona  JkU  ehdma  an  amennt  aoiieiant  to  give  tha  aoart  jimadietaoii, 
and  an  nnintentianal  error  ia  dieeovared  at  the  trial,  wbidi  ladneea  tha  alaiis 
below  that  sam,  the  eourt  neiMi  not  diamiM  the  eaaa:  ScoU  t.  ifoof^  41  Vt^ 
205;  98  Am.  Dee.  581.  And  a  prima  faeie  intentimi  to  oTade  tha  law,  raised 
by  a  verdict  for  leas  than  the  jurisdictional  amount,  may  be  OTarooma  hjr  am 
affidavit  of  good  faith  on  tha  part  ol  the  pkintiff:  Jakadm  t.  Fnmom^  IS 
Ired.  465. 

When,  by  the  pleadings,  a  daim  ia  made  for  aa  mmanDM  In  azoeaa  of  tho 
jurisdiction  of  the  court,  the  oasa  shcnkL  be  dismlasadi  Arasrs  t.  Otam^  S3 
Minn.  520;  Henk*  v.  DAertOoMMBr,  1  Ma.  App.  4A8;  MtQmuie  t.  (yiTeil,  15 
Oray,52:  BcUl^.  ^V0a>",  43  Kao.  S27,  vhara  tha  ammnt  claimed  in  Oia  bill 
of  particulars  was  held  to  fix  tha  jurisdiotioa.  II  tha  amonst  alaimed  by 
such  bill  is,  however,  within  the  limit  ol  jvrisdiation,  tha  latter  ia  not 
ousted,  although  the  complaint  claims  an  amonnt  in  sxpcai  thereof:  Se»»i 
National  Bank  v.  Huttoji,  81  Ind.  101. 

As  a  general  rule,  it  may  be  stated  that  whan  the  principal  sum  claimed, 
exclusive  of  interest,  is  within  the  jurisdictional  limits  the  fact  that  accrued 
interest  is  due  thereon,  and  that  such  interest  and  the  sum  claimed  exceed 
the  jurisdictional  limit,  does  not  deprive  the  court  of  jurisdiction,  and  judg- 
ment may  be  eutered  for  tha  sum  sued  for,  with  the  iaterest:  Ttrgo  v.  Lewi*^ 
58  Pa.  St.  463;  Hedgeeoek  v.  Dam^  64  N.  C.  650;  Jadtaon  v.  WhUJMd,  61  Miss. 
202;  InhabUanU  qf  Toumahip  No,  It  v.  H'sir,  0  lud  224;  }VelA\  v.  Kar^iiewt^ 
60  IlL  117;  Bell  v.  Ayrta,  44  Conn.  35;  Solomon  v.  Reeae^  .34  Cat  28.  A  cou- 
trary  rule  is,  however,  asserted  in  B*iUer  v.  WagHtw,  35  Wis.  54.  It  seeuu 
that  the  plaintiff  cannot  sue  for  both  principal  and  iu  teres t,  and  thna  confer 
Jurisdiction  when  the  principal  alone  is  less  than  the  jurisdictional  limit: 
Fi$ker  v.  HaO,  1  Ark.  275. 

The  plaintiff  may  waive  er  remit  his  interest,  and  thus  reduce  hia  demand, 
for  the  purpoae  of  bringing  his  claim  within  the  jurisdiction  of  tha  court  so 
as  to  recover  judgment:  Raymond  v.  StrobeL,  24  III.  114;  W rigid  v.  SmUh^  76 
IlL  216;  BvatiM  r.  Ball,  45  Pa.  St  235;  Bower  v.  MeCamuek,  73  Pa.  St.  4<^7. 

Costs  are  not  added  to  the  principal  sum  sued  for  in  determining  the  question 
of  jurisdiction:  WaUon  v.  Ward,  27  Minn.  29.  Where  a  note  sued  on  pro- 
vides for  the  collection  of  an  attorney's  fee  in  addition  to  the  principal  anm 
in  case  of  suit,  and  such  sum  and  fee  together  inake  an  amount  beyond  the 
jurisdictional  limit,  the  jurisdictioD  of  the  court  is  ousted:  Baaebtr  v.  Sofei^ 
69  Ga.  587. 

It  seems  to  be  perfectly  well  settled  that  thongfa  the  jnrisdictioo  of  a  ooort 
is  limited  to  a  certain  sum,  and  the  original  indebtedness  aned  upon  exceeds 
that  amount,  still,  the  jurisdietion  of  the  oourt  Vi  not  ousted  if  the  original 
»um  has  been  reduced  below  the  juriadiational  limita  by  bomaJU/a 
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Bugunm  r.  NkMton,  1  Seam.  674;  DiOard  t.  yoO,  S  Ark.  449;  t^owkr  ▼. 
BMop.  32  CoDB.  199;  Peter  ▼.  Schhmer^  81  PIl  St.  499;  PerUne  ▼.  Ridi,  IS 
Vi.  096.  The  jurisdiction  ia  ousted,  however,  if  the  credits  ere  feigned: 
Todd  ▼.  Oatee,  20  W.  Va.  464. 

There  is  some  controversy  on  the  question  whether  or  not  the  plaintiff  can 
voluntarily  remit  part  of  his  claim  so  as  to  bring  the  ease  within  the  jurisdic- 
tion of  the  eourt.  In  the  following  eases  it  was  decided  that  he  had  a  perfect 
right  to  do  so^  and  the  jurisdiction  was  snsuiined:  Carpenter  t.  Welk,  66  IlL 
451;  Ba^mamiw.  Sirobei,  24 lU.  463;  Wrigki  v.  Smitk,  76  Dl.  216;  CMey  v.  Lay- 
brook,  S  Ind.  286;  Lang  v.  Bakefield,  48  Ala.  606;  hapgood  v.  Doherig,  8  Qray, 
373;  Hemplerr,  Sd^meider,  17  Mol  258;  Matlade  v.  Lar^SiUo.  262;  PuUer  v. 
Sparke,  39  Tex.  137;  Wilhehns  v.  Nof}le,  36  6a.  599;  LiH^ldw.  Dankle,  1  Col. 
268.  While  in  the  following  cases  the  right  was  denied,  and  it  was  decided 
that  the  court  oould  not  thus  obtain  jurisdiction:  Peter  v.  Sehloeeer,  81  Pa. 
St.  439;  Todd  v.  OaUs,  20  W.  Va.  464;  ^otoer  v.  McCormick,  73  Pa.  St  427; 
Axkew  V.  Asketc,  49  Miss.  301;  JfeDonald  v.  Dicketm,  58  Ga.  77. 

Where  the  claim  upon  which  suit  is  brought  is  one  entire  transaction  or 
account,  the  plaintiff  cannot  split  up  tiie  sum  due  thereon  so  as  to  give  a  cer- 
tain eonrt  jariedieiion:  MUrof  r.  Spmr  Moamtain  etc.  Oe.,  43  Mich.  231;  Fnl- 
ier  V.  iS'jM^  89  Tax.  187;  Tkon^peam  ▼.  fytttm,  61  III.  213;  Lneas  v.  Le 
Oompte,  42  IIL  303;  Adeem  w.  Aekew,  49  Miss.  301;  CaldweU  v.  Beatty,  69 
N.  C.  365;  Magmder  ▼.  Bandolph,  Tl  N.  C.  79;  Ask  v.  Lee,  51  Miss.  101. 

If  a  party,  howaiverv  holds  several  distinct  notes  or  demands  against  the  same 
party,  he  may  bring  aeparate  suits  on  eaeh  of  such  notes  or  demands,  and  if 
the  demand  sued  upon  is  within  the  jurisdietiooal  limit,  separate  judgments 
may  be  rendered  in  eaeh  of  snoh  suits,  although  the  abrogate  amount  thereof 
exceeds  the  jurisdiction:  Lnce  v.  Shoff,  70  Ind.  152;  Anh  v.  Lee,  61  Miss.  101 ; 
Wil^n  r.Maeon^  3  Ark.  494;  Coliini  v.  Woodruff,  9  Ark.  463;  Boyle  v.  Oranl, 
18  Pa.  St.  162;  Howard  ▼.  MamefiM,  30  Wis.  75. 

Different  and  distinet  caases  of  action  eannot^  in  a  few  of  the  states,  be 
joined  in  one  dedsratien  so  as  to  make  the  aggregate  value  claimed  within 
the  jurisdiction  of  a  partionlsr  oourt:  ToUedo  etc,  R'y  Co*  v.  TiUon,  11  Ind. 
71;  Berry  v.  LinUm,  1  Ark.  252;  Nkkoh  v.  Hw4mg9,  35  Conn.  546;  DeniMin 
V.  Denimm,  16  Conn.  34.  Nor  can  different  causes  of  action  against  different 
parties  be  thus  joined:  Broadwell  v.  8mUh,  28  La.  Ann.  172. 

The  limit  of  a  oourt's  jurisdiction  generally  applies  as  well  to  the  amount 
ol  defendant's  set-<^as  to  the  plaintiff's  demand;  and  if  the  set-off  is  in  ex* 
oess  of  the  jurisdictions!  limit,  it  cannot  be  allowed:  MiiUken  v.  Oardner,  37 
Pa.  St  456;  Delhm  v.  Snell,  119  Pa.  St.  316.  This  rule  has  been  denied  in 
Mnrphy  v.  Evans,  II  Ind.  517;  but  this  case  is  overruled  by  the  subsequent 
case  of  Pate  v.  Shafer,  19  Ind.  173;  and  in  accordance  with  the  general  rule 
U  Derr  v.  StMbbs,  83  N.  C.  539. 

When,  upon  appeal,  it  appears  that  the  claim  in  dispute  was  not  within 
the  jurisdiction  of  the  trial  court,  the  judgment  will  be  reversed:  Collins  v. 
Collins,  37  Pa.  St.  387;  MeClure  v.  Lay,  30  Ala.  208;  Butter  v.  Wagner,  35 
Wis.  M;  Coolfon  v.  Bryant,  36  Wis.  605;  Dartex  v.  Lege,  28  La.  Ann.  640; 
McQuade  v.  O'NeU,  15  Gray,  52. 

The  total  omissioo  of  an  oJ  damnum  clause  in  the  writ,  or  laying  it  too 
small,  is  a  fatal  defect  after  the  rendition  of  judgment;  but  until  the  judg* 
■Mmt  is  rendered,  the  writ  may  be  amended  by  inserting  a  proper  or  sufiS- 
eient  sum  to  give  the  court  jurisdiction:  McLeUan  v.  Crofiom,  6  Me.  307; 
XterrUlw.  Cm-tis,  57  Me.  152;  Flanders  v.  Admson,  18  N.  H.  167;  7'aytor  v. 
Jftnes,  42  N.  £L  25;  Critgin  v.  Warfield,  13  Met.  215.     So  the  amount  claimed 
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may  be  radaoed  in  the  trial  conrt,  by  atiiondmetit,  at  any  time  I*efore  tlie 
rendition  of  jndginent:  Convene  v,  DamarieeoUa  Bank,  16  Me.  431 ;  Hart  v. 
WaiU,  8  Allen,  532. 

An  amendment  of  the  <ui  damnum  clause  bat  been  allowed  in  the  trial 
coorti  by  increasing  it  to  give  the  right  of  appeal:  Taiiftor  v.  Jones,  42  N.  H. 
25;  DcutieltonY.  Andretm,  1  Pick.  166.  The  snm  claimed,  howerer.  cannot 
be  amended  in  the  appellate  court  so  as  to  give  the  lower  oonrt  jurisdiction; 
McQuade  ▼.  0*NeU,  16  Gray,  62;  Ladd  r.  Kimbalk  12  Gray,  189.  The 
amonnt  claimed  in  the  ad  damnum  elanse  determines  the  right  of  appeal, 
and  not  an  erroneoos  judgment  in  excess  thereof s  Hemmemmxf  t.  HkiM,  4 
Pick.  497;  nur  th»  ainoont  Kt  ottt  in  the  declarationi  C^wnRfi-lBiii  t.  OoAmk 
6Piok.<tt2i 
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Lebil.  —  Obriobii  n  Dnovaszov;  or  as  applicable  fai  Hbel 

of  the  eonduct,  character,  or  utterances  of  the  person  eritioised. 

LiBSL — Cbitioism  or  OmoiAL  Candidatc  —  When  one  becomes  a  candidate 
for  public  ofiSce,  he  thereby  deliberately  places  his  conduct,  character,  and 
utterances  befora  the  public  for  their  discussioo  and  eonsideration.  They 
may  be  criticised  according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  their  statements  of  or  refers 
•nee  to  the  facts  upon  which  their  criticisms  are  based  obeerre  an  honest 
regard  for  the  truth.  In  such  discussion  the  law  giTcs  a  wide  liberty. 
Within  this  limit  public  journals,  public  speakers,  and  private  individ- 
uals may  express  opinions  and  indulge  in  criticisms  upon  the  oharacter 
or  habits  or  mental  and  moral  qualifications  of  official  candidates. 

Ldkl  —  False  Statxmxnt  ov  Uitbhaiiobb  ov  Official  Camdidatk. — A 
false  and  malicious  published  statement  that  a  candidate  for  public  office 
gave  utterance,  either  in  writing  or  in  speech,  to  certain  language,  im- 
plying his  ignorance  and  unfitness  for  offioe,  is  neither  privileged  oriti* 
cisni  nor  expression  of  opinion,  but  is  libelons.  Such  statement  is  a 
statement  of  fact,  for  the  falsity  of  which  the  publisher  is  answerable. 

LiBXL  —  Falsi  Statkment  of  CJttxrancss  of  Official  Candidate.^  —  A 
false  and  malicious  pablication  in  a  newspaper,  in  a  coarse  and  blotted 
imitation  of  the  handwriting  of  a  candidate  for  ofBoe,  purporting  to  be  a 
fac-siniile  of  the  words,  "I  don't  propose  to  go  into  debate  on  the  tariff 
differences  on  wool,  quinine,  and  all  the  things,  because  I  ain't  built 
that  way.  —  Charles  K  Belknap."  or  such  publication  of  a  report  of  a 
speech  made  by  him  in  which  Le  is  made  to  give  utterance  to  language 
to  the  same  effect,  is  libelous. 

Libel.  —  Character  ahd  Reputatioh  of  Candidates  for  public  office  ara 
protected  from  malicious  attack  by  the  same  rules  as  are  Uiose  of  private 
individuals.  Greater  latitude  is  allowed  in  the  case  of  the  former  than 
in  the  latter;  and  beyond  this  the  same  rule  applies  to  both. 

Libel.  —  Pubugatiov  of  Falsehood  is  kxybb  Prxfileoidi.  No  puUie 
interest  can  be  subserved  by  its  publication  and  cireulatioiL  If  fislse 
statements  ara  published  in  good  faith,  with  an  honest  belief  of  their 
truth,  damages  may  be  reduced  to  a  minimum.  Ko  other  rule  will  pro- 
tect the  freedom  of  the  press  and  the  rights  of  individuals. 
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Taggart^  Woleotif  and  Oanson,  and  Butterfield  and  Keeney^  for 
the  appellant. 

Blair^  Kingdey^  and  Kleinhans^  for  the  respondent. 

Grant,  J.    This  is  an  action  on  the  case  for  libel. 

Plaintiff  was  a  candidate  for  election  to  the  office  of  repre- 
sentative in  Congress.  The  first  count  in  the  declaration,  after 
the  nsual  allegations  as  to  the  character  of  plaintiff  and  his 
reputation  among  his  neighbors,  alleges  that  the  defendant 
faLjly,  wickedly,  and  maliciously  did  compose,  print,  and 
publish,  and  cause  to  be  composed,  printed,  and  publislied,  in 
the  Daily  Democrat,  a  daily  newspaper  having  a  large  circu- 
lation in  the  district  from  which  plaintiff  was  a  candidate, 
and  in  other  parts  of  the  state,  and  also  in  the  Weekly  Demo- 
crat, the  following  libelous  words:  — 

*'  I  don't  propose  to  go  into  debate  on  the  tariff  differences 
on  wool,  quinine,  and  all  the  things,  because  I  ain't  built  that 
way.  Charles  E.  Belknap." 

That  said  words  were  printed  and  published  in  a  coarse  and 
blotted  imitation  of  the  handwriting  of  the  plaintiff,  with  cer- 
tain of  said  words  wrongly  spelled  and  with  an  imitation  of 
the  genuine  signature  of  the  plaintiff  below  the  words,  there- 
by meaning  that  the  plaintiff  had  written  said  words,  and 
that  they  were  written  in  the  uncouth,  blotted,  and  illy  spelled 
form  represented  in  the  publication,  and  that  said  words  as 
printed  and  published  were  a  fac-simile  of  the  words  written 
and  signed  by  the  plaintiff. 

The  second  count  alleges  that  at  a  public  meeting  held  in 
the  city  of  Grand  Rapids,  plaintiff  made  a  speech.  The  de- 
famatory matter  complained  of  is,  that  the  defendant  published 
in  said  paper  a  report  of  this  speech,  in  which  he  said:  ^^  Mr. 
Belknap  spoke  first  He  assured  his  neighbors  that  he  was 
not  there  as  a  candidate  begging  for  votes;  •  .  .  •  that  he 
would  refrain  from  discussing  the  tariffs  on  wool,  quinine, 
etc.,  because,  as  he  said,  he  was  n't  built  that  way." 

The  innuendo  is,  that  defendant  meant  by  this  language 
that  plaintiff  was  too  ignorant  and  imbecile  to  discuss  said 
question,  or  to  express  in  a  decent  way  his  intention  not  to 
discuss  it 

The  defendant  demurred,  and  as  causes  of  demurrer  says: 
1.  That  the  declaration  does  not  allege  that  in  said  publica- 
tion there  was  anything  touching  or  affecting  the  moral  char- 
acter or  integrity  of  tlie  plaintiff;   but  that  said  publications 
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are  complBlTied  of  only  in  that  they  are  calculated  to  convey 
the  impresBion  that  plaintifif  was  a  stupid,  ignorant,  and  illit^ 
erate  man,  and  too  ignorant  to  discuss  the  tariff  questioa;  2. 
That  no  reflection  or  suspicion  is  alleged  in  the  declaration  to 
have  been  caused  by  the  defendant  upon  the  moral  character, 
integrity,  probity,  and  uprightness  of  the  plaintiff;  3.  That 
defendant  was  justified  in  publishing  the  articles  complained 
of,  because  the  plaintiff  was  a  candidate  for  public  oflSce,  and, 
in  the  absence  of  anything  touching  the  moral  character,  in- 
tegrity, probity,  and  uprightness  of  the  plaintiff,  the  matter 
stated  in  the  declaration,  and  the  innuendoes  therein  drawn, 
do  not  set  forth  a  cause  of  action. 

The  demurrer  was  sustained  by  the  court  below.  The  de- 
murrer admits  the  truth  of  all  material  facts  alleged  in  the 
declaration,  and  which  are  well  pleaded.  It  is  proper  to  con- 
sider, first,  what  these  admitted  facts  are.  They  are, —  1. 
That  the  defepdant  published  the  statement;  2.  That  it  was 
false  and  malicious,  and  done  with  the  intention  of  injuring  the 
plaintiff;  3.  That  defendant  published  the  statement  set  forth 
in  the  first  count  in  such  a  manner  as  naturally  to  induce  the 
belief  on  the  part  of  the  reader  that  plaintiff  actually  wrote 
and  subscribed  the  letter  therein  contained,  and  that  in  the 
second  count  the  plaintiff  actually  used  the  words  therein  as* 
cribed  to  him,  and  that  they  were  published  with  the  malicious 
intent  to  injure,  and  to  induce  the  belief  among  the  people 
tliat  plaintiff  was  too  ignorant  to  discuss  the  question  of  the 
tariff. 

The  gist  of  the  argument  on  the  part  of  the  defendant  is, 
that  no  moral  obliquity,  unsoundness  of  mind,  impairment 
of  natural  faculties,  mental  or  physical,  is  charged  against  the 
plaintiff;  that  neither  his  moral,  social,  nor  religious  educa- 
tion is  attacked,  but  only  his  political  and  academical  edu- 
cation; that  nothing  was  published  which,  if  entirely  true  or 
false,  and  believed,  would  prevent  honest  members  of  his  own 
party  from  voting  for  him  or  constitute  a  reason  or  bar  to  his 
holding  the  office,  if  elected;  that  the  alleged  defamatory 
matter  was  within  the  domain  of  justifiable  criticism,  and  is 
privileged,  and  therefore  actionable  malice  will  not  be  in- 
ferred, nor  can  it  be  predicated  in  law  upon  such  criticisms 
or  allegations. 

I  am  not  prepared  to  yield  assent  to  the  statement  that  all 
honest  members  of  either  political  party  .would  vote  for  a  con- 
fessed ignoramus  to  represent  them  in  Congress.    The  state- 
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ment  beam  its  own  refutation  on  its  face,  for  H  is  apparent 
that  these  publications  are  made  for  the  express  purpose  of  pre- 
venting presumably  honest  members  of  the  candidate's  own 
political  party,  as  well  as  others,  from  voting  for  him.  Coun* 
sel  omit  in  their  statement  one  very  important  element,  vis., 
intelligence.  They  would  hardly  be  willing  to  assert  that  all 
honest,  intelligent  laen  would  vote  for  a  candidate  of  their 
party  for  an  important  office,  who  has  confessed  such  ignorance 
as  to  show  unfitness^  although  ignorance  be  no  l^al  disquali- 
fication. If  defendant^  contention  be  correct,  then  one  may 
publish  of  a  candidate  that  he  cannot  read  or  write,  or  that  be 
has  confessed  that  be  cannot.  No  one  would  seriously  con- 
tend  that  such  a  publication  would  not  be  injurious  and 
libelous,  and  that  it  would  not  deprive  the  candidate  of  many 
votes.  To  hold  otherwise  would  be  an  insult  to  the  intelli- 
gence of  our  people.  Yet  no  moral  turpitude  or  crime  or 
legal  disqualification  is  oharged,  and  therefore  no  libel  is 
uttered. 

But  why  stop  there,  if  disqualiflcation  is  to  be  made  the 
test?  Conviction  of  crime  is  not  by  the  constitution  of  the 
United  States  made  a  disqualification  for  the  office  of  member 
of  Congress.  The  only  constitutional  requirements  are,  that 
the  member  shall  be  twenty^five  years  old,  seven  years  a  citisen, 
and  an  inhabitant  of  the  state  where  he  is  chosen.  Aside 
from  these,  the  House  of  Representatives  is  the  judge  of  the 
qualifications  of  its  members.  There  are  many  crimes  for  the 
conviction  of  which  that  body  would  not  consider  a  member- 
elect  disqualified;  yet  to  publish  of  him,  when  a  candidate, 
that  he  is  guilty  of  such  crime  is  admitted  to  be  libelous,  if 
not  true.  Public  journals  are  in  the  performance  of  a  high 
duty  when  they  truthfully  place  such  charges  before  the  pub- 
tic.  To  illustrate,  that  one  has  been  a  gambler  does  not  dis- 
qualify him  for  the  office.  He  may  have  reformed  and 
become  an  exemplary  citizen.  But  the  fact  that  he  has  been 
a  gambler  is  proper  to  be  placed  before  the  people.  The  elec- 
tors are  the  ones  to  determine  whether  they  wish  such  a  man 
to  represent  them  in  Congress.  Their  verdict  in  his  favor 
would  undoubtedly  be  held  conclusive  <il  his  right  to  the  office. 
Disqualification  to  hold  the  office  cannot  therefore  be  made 
the  test  to  determine  the  libelous  character  of  the  publica- 
tion. 

Criticism  is  a  discussion,  or  as  applicable  in  libel  cases,  a 
censure,  of  the  conduct  or  character  or  utterances  of  the  per- 
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ion  oritici(«d.  When  one  becomes  a  candidate  for  public 
office,  he  thereby  deliberatelj  places  these  before  the  public 
for  their  discussion  and  consideration.  Thej  maj  be  criti* 
cised  according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  that  in  their  state- 
ments of  or  reference  to  the  facts  upon  which  their  criticisms 
are  based  they  observe  an  honest  regard  for  the  truth.  In 
such  a  discussion  the  law  gives  a  wide  liberty.  Within  this 
limit  public  journals,  speakers  upon  the  hustings,  and  private 
individuals  may  express  opinions,  and  indulge  in  criticisms 
upon  the  character  or  habits  or  mental  and  moral  qualifica- 
tions of  official  candidates:  Cooley  on  Torts,  217.  This  is  the 
freedom  of  the  press  guaranteed  by  the  constitution,  —  a  free- 
dom necessary  for  the  protection  of  the  liberties  and  the  proper 
enlightenment  of  the  people.  When  the  facts  are  truthfully 
written  or  spoken  of  a  candidate's  character  and  conduct,  they 
then  become  known  to  the  reader  and  hearer,  as  well  as  to  the 
writer  and  speaker.  Both  go  before  the  people  together,  and 
they  can  seldom  be  misled,  and  the  candidate  cannot  be  in- 
jured within  the  meaning  of  the  law.  The  same  reasoning 
and  rule  applies  to  the  utterances  of  a  candidate  when  they 
are  truthfully  stated.  But  a  statement  that  he  gave  utterance, 
either  in  writing  or  in  speech,  to  certain  language  is  neither 
criticism  nor  expression  of  opinion.  It  is  a  statement  of  fact, 
for  the  truth  of  which  the  publisher  is  responsible.  When 
language  is  truthfully  stated,  the  criticiem  thereon,  if  unjust, 
will  fall  harmless,  for  the  former  furnishes  a  ready  antidote 
for  the  intended  poison.  Readers  can  then  determine  whether 
the  writer  has  by  the  publication  libeled  himself  or  the  candi* 
date.  When  the  lani^uage  is  falsely  and  maliciously  stated, 
privilege  ceases  to  constitute  a  defense.  The  oase  of  Walker 
V.  Tribune  Co.^  29  Fed.  Rep.  827,  is  a  good  illustration  of  this 
principle.  Walker  had  published  a  pamphlet,  and  the  de- 
fendant, in  its  newspaper,  spoke  of  it  as  **  plainly  the  effusion 
of  a  crank."  It  was  held  that  the  word  **  crank  "  is  not  in  it- 
self actionable;  that  it  has  no  necessary  defamatory  meaning; 
and  if  it  is  used  in  a  defamatory  sense,  such  sense  must  be 
given  by  an  appropriate  innuendo.  As  a  criticism,  although 
it  underrated  the  author's  talents,  it  was  not  libelous:  Bronr 
•on  V.  Bruee,  59  Mich.  471;  McAllister  v.  Detroit  Free  Preee  Co^ 
76  Mich.  356;  15  Am.  St  Rep.  318;  Bailey  v.  Kalamatao  Pub. 
Co.,  40  Mich.  267;  Wheaton  v.  Beecher,  66  Mich.  310. 
The  character  and  reputation  of  the  candidate  for  puhlic 
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office  should  be  protected  from  mcilicious  attack  by  the  same 
rule  as  are  those  of  private  individuals.  Greater  latitude  is 
allowed,  undoubtedly,  in  the  one  case  than  in  the  other.  Be- 
yond this  the  same  rule  applies  to  both.  The  correct  and 
reasonable  rule  is  stated  in  Crane  v.  Waters^  10  Fed.  Rep.  619, 
as  follows:  '*The  modern  doctrine  •  •  •  •  appears  to  be,  that 
the  publio  has  a  right  to  discuss,  in  good  faith,  the  public 
conduct  and  qualifications  of  a  publio  man  •  •  •  •  with  more 

freedom  than  they  can  take  with  a  private  matter In 

such  discussions  they  are  not  held  to  prove  the  exact  truth  of 
their  statements  and  the  soundness  of  their  inferences,  pro- 
Tided  that  they  are  not  actuated  by  express  malice,  and  that 
there  is  reasonable  ground  for  their  statements  or  inferences, 
all  of  which  is  for  the  jury." 

In  Wkeaton  v.  Beecher,  66  Mich.  810,  Mr.  Justice  Sherwooa, 
in  delivering  the  opinion  of  the  court,  says:  *' There  is  no 
doubt  that  when  a  man  in*  this  country  becomes  a  candidate 
for  an  office,  elective  or  appointive,  his  character  for  honesty 
and  integrity,  and  his  qualifications  and  fitness  for  the  posi- 
tion, are  put  before  the  people,  and  are  thereby  made  proper 
subjects  for  comment,  and  that  publications  of  the  truth  in  re- 
gard to  the  candidate  are  not  libelous;  and  it  is  equally  true 
that  the  publication  of  falsehood  against  such  candidate  i(« 
wrong,  and  deserves  to  be  punished." 

Justice  certainly  demands  that  in  these  discussions  one 
should  not  transcend  the  bounds  of  truth,  for,  in  addition  to 
the  commission  of  a  private  wrong,  great  public  injury  might 
result:  Foster  v.  Scrtppsy  39  Mich.  379;  33  Am.  Rep.  403.  In 
my  judgment,  a  more  potent  reason  exists  for  the  observance 
of  truth  in  such  a  case  than  in  publications  respecting  private 
matters. 

Publications  of  falsehoods  are  never  privileged.  No  publio 
interest  can  be  subserved  by  their  publication  and  circulation. 
If  statements,  though  false,  are  published  in  good  faith,  and 
with  an  honest  belief  of  their  truth,  the  damages  may  be  re- 
duced to  a  minimum.  No  other  rule  will  properly  protect  the 
freedom  of  the  press  and  the  rights  of  individuals.  In  the 
language  of  one  of  the  authorities:  ^  The  only  safe  rule  to 
adopt  in  such  cases  is  to  permit  editors  to  publish  what  they 
please,  in  relation  to  character  and  qualifications  of  candidates 
for  office,  but  holding  them  responsible  for  the  truth  of  what 
they  publish." 

There  may  be  difficulty  in  distinguishing  between  justifi- 
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able  critidsm  and  actionable  miflrepresentattony  but  this  does 
not  affect  the  rale.  In  such  caees  the  jary  mnst  determine 
the  question  nnder  the  proper  instractious.  None  of  the  cases 
cited  by  counsel  for  defendant,  or  in  the  opinion  of  the  learned 
circuit  judge,  are  at  all  similar  in  their  facts  to  those  of  the 
case  at  bar.  In  none  of  them  did  ttie  publication  charge  the 
plaintiff  with  having  writtsfn  or  spoken  certain  language 
which  in  fact  he  did  not  use.  These  cases  generally  go  no 
farther  than  to  hold  that  matters  of  opinion  are  not  libelous. 
In  my  judgmenti  nntO  ooarts  are  prepared  to  hold  that  igno- 
rance constitntee  no  vnfitness  for  office,  they  must  hold  the 
publication  set  forth  in  the  first  count  as  libelous.  If  such  a 
letter  were  written  by  the  plaintiff,  it  wcnid  show*  him  to  be 
ignorant,  illiterate,  and  incapable  to  perform  intelligently  his 
duties  as  a  member  of  Congress. 

The  character  of  the  language  set  forth  in  the  second  count 
depends  npon  the  meaning  of  the  words  **  I  ain't  built  that 
way.**  The  innuendo  says  that  defendant  meant  that 
plaintiff  was  too  ignorant  and  imbecile  to  discuss  the  ques- 
tion, or  to  express  in  a  decent  way  his  intention  not  to  discuss 
it.  The  province  of  the  innuendo  is  to  explain  and  give 
meaning  to  ambiguous  language.  If  extrinsic  eridenee  is 
required  to  aseertain  its  meaning,  the  jury  must  determine  that 
question:  BowrreieauT.  Detrmt  Eff^ning  Journal  Co.,  68  Mich. 
425;  6  Am.  St  Bep.  820.  The  meaning  of  these  words  as 
used  in  the  context  is  certainly  not  clear.  The  demurrer,  for 
the  purposes  of  this  ease,  admits  both  the  meaning  supplied 
by  the  innuendo  and  the  malice  charged.  When  all  the  facts 
are  placed  before  the  court  and  jury  upon  the  trial,  the  ques- 
tion whether  or  not  the  publication  was  libelous  will  be 
presented  for  their  determination.  The  declaration  makes 
out  a  case  proper  to  be  submitted  upon  the  £aoti  which  may 
be  shown  by  the  evidence. 

The  judgment  must  be  reversed,  with  oosts  of  both  courts, 
and  the  case  remanded  for  further  proeeedings. 

LaaL^GAniDAVH  loa  Pubuo  Omas.-- As  to  whs*  paUloAtiMit 
and»  oonMrning  oandidfttds  for  pnblie  ofioe  irs  UbeloiHi  and  wkat  are  uq^ 
wm  AUHA  V.  Frm$PrkUki0Oo^  9  Minn.  ISS;  86  Am.  Bea  6^  and  particn- 
larly  note  88  •!  umyi  note  to  McAOkUr  v.  Jkkmi  JVw  Prm  Oa..  16  Am. 
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Weloh  n.  Tribuitb  FuBUSHiNa  Company. 

(Sa  MlCMMAH.  Ml.] 

JVET  AJfB  JuKOBft—  Stom  TO  Euior  Jnaaa  wizhoot  Oaisbil  —  A  court 
has  no  right  of  its^  own  motion  to  reject  a  qualified  jvror  with  whom  tbe 
parties  are  satisfied^  unless  for  safficieDt  cause,  which,  must  appear  ia 
the  record. 

LiBSL —  EriDmoB -- Mauok  — In  mn  action  ol  libel  againrt  a.  nenrap^er 
pnbtisher  for  charging  tha4  a  jury  parjurad  tbemeelTes  in  returning  a 
verdict,  evidence  on  the  part  of  the  plaintiff  aa  to  whether  or  not  an]". 
influence  other  than  that  of  the  evidence  and  the  instructions  ana  arga- 
ments  of  counsel  was  brought  to  bear  upon  him  as  a  juror  in  the  oonsid> 
eration  and  eondnaion  ol  hia  irardiot  ia  immatarial,  and  inadmisaiUa  t» 
show  malice. 

LiBKL  —  BviDKNom  oj  Maucc  —  In  aa  aotioa  of  libal  against  the  publisher 
of  a  newspaper  for  charging  that  a  jury  perjured  themselves  in  rendering 
a  verdict,  evidence  that  a  written  request,  signed  by  all  the  jurors,  re- 
questing such  publisher  to  make  a  retiaotion,  ia  admissible  to  show 
malioa,  upon  prooi  that  such  reqaeat  raachad  such  puhUsher. 

Libel— EyioiMGa  ov  JuannoATiaH. . —  In  an  aotioa  of  libel  against  the 
publisher  of  a  newspaper  for  charging  that  a  jury  perjured  themselves 
in  rendering  a  verdict,  evidence  that  other  newspapers  published  in  the 
place  where  the  verdict  was  rendered  severely  criticised  Ao  action  of 
the  jury  as  extraordinary  is  adrnmbla  ia  justification. 

Ljbxl  — EviDBNoa  ov  MoTiTX  lOB  VxBBiCT.  —  In  an  actum  ol  libel  by  a 
juror  against  a  publisher  of  a  newspaper  for  charging  that  a  jury  per- 
jured themselves  in  rendering  a  verdict,  the  plain tifl^  as  a  witness  in  his 
own  behalf,  cannot  be  compelled,  on  cross-examination,  to  state  his  mo- 
tives or  reaaons  far  Undiag  the  varfiott 

LiBBL  OF  JuBT.  —  A  aewapaper  pabKoatioa  eharging  that  a  jury  have  per^ 
jo  red  themselvea  in  renderiqg  a  verdict  is  libeloos. 

LniBL  —  Republication  as  Evidence  or  Malice.  —  The  republication  of  a 
newspaper  article,  after  the  commencement  of  aa  action  charging  it  to 
be  libelous,  with  eonmietttB  thereon  by  the  dafaadaa^  bmj  be  evidence 
of  malioa 


'.  BL  ff.  Riisselly  for  the  appellant. 
John  Atkinmm^  for  the  reapofidentL 


Champlin,  C.  J.  The  plaintiff  brought  an  Mtion  of  trogi- 
pass  on  the  case  against  defendant  for  libel. 

In  June,  1889,  the  plaintiff  was  summoned  to  appear  in  the 
recorder's  oourb  of  the  city  of  Detroit  as  a  talesman  to  serve 
as  a  juror  in  the  trial  of  Nelsoa  Brule,  then  about  to  be  tried 
upon  an  information  charging  him  with  assaulting,  with  in- 
tent to  kill  and  murder,  Ida  Ck)riieaQ.  He  was  examined  as 
to  his  qualifications,  and  admitted  and  sworn  as  a  juror  in  the 
cause.  After  hearing  the  testimony,  the  arguments  of  couu- 
aelf  and  the  dxuige  of  the  courti  the  jury  retired  to  consider 
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the  case,  and  after  being  absent  a  short  time,  they  returned 
into  court,  and  reported  that  they  found  Brule  was  not  guilt}-. 

The  next  day  the  Detroit  Tribune,  published  by  the  defend- 
ant, contained  an  editorial,  reciting  the  circumstances  of  the 
alleged  attempted  killing,  and  animadverting  severely  upon 
the  jury  for  having  returned  such  a  verdict,  which  it  charac- 
terized as  outrageous.  The  libelous  words  charged  in  ttie 
declaration  read  as  follows:  "  Every  little  while  the  popular 
faith  in  our  boasted  system  of  trial  by  jury  gets  a  tremendous 
wrench  by  the  rendition  of  a  specially  outrageous  and  idiotic 
verdict  on  the  part  of  twelve  prize  jackasses  who  get  into  the 
jury-box.     Such  an  event  happened  in  Detroit  yesterday." 

The  article  then  went  on  to  state  as  follows:  — 

"  Some  time  ago  one  Nelson  Brule,  a  young  married  man 
with  a  family,  concealing  that  fact,  proceeded  to  '  make  love ' 
to  a  young  lady  of  good  family  and  character,  and  so  far  en- 
listed her  affections  as  to  secure  her  tacit  consent  to  a  proposal 
of  marriage.  While  she  was  delaying,  in  order  to  become  as- 
sured that  her  suitor's  parents  would  take  kindly  to  her,  —  a 
very  natural  hesitation  on  a  prudent  young  lady's  part, —  she 
learned  the  true  condition  of  Brule's  domestic  affairs,  and  then 
refused  to  have  anything  further  to  do  with  him.  A  few  days 
after  she  had  made  this  announcement  to  him,  he  called  on 
her  again,  saying  that  he  was  going  home,  and  asking  her  to 
see  him  off  on  the  train,  and  bid  him  good  by.  This  impudent 
proposition  she  declined,  but  weakly  consented  to  walk  down 
the  street  with  him.  While  doing  this  he  suddenly  seized  her 
around  the  neck,  placed  a  pistol  to  her  head,  and  fired.  She 
screamed,  staggered,  and  fell,  and  supposing  he  had  accom- 
plished his  murderous  intent,  he  put  another  ball  into  his  own 
head, — unfortunately  where  it  did  n't  do  the  most  good.  Both 
persons  recovered,  and  the  would-be  murderer  has  been  on 
trial  in  the  recorder's  court  for  the  last  three  days  on  a  charge 
of  assault  with  intent  to  murder,  the  following  citizens  of  De- 
troit composing  the  jury:  Thomas  Hurst,  M.  P.  Christian, 
Henry  M.  Bailey,  H.  A.  Marks,  Thomas  Griffin,  Joseph  At- 
kinson, James  Keligher,  Charles  M.  Welch,  G.  B.  Noble, 
Charles  F.  Ferris,*  Morgan  Lacey,  Samuel  Furguson. 

**  We  have  narrated  in  brief  the  plain  facts  of  the  case,  about 
which  there  is  not  the  slighest  controversy.  The  defense  set 
up  was  emotional  insanity.  Here  was  a  man  attempting  for 
months  to  persuade  a  young  girl  to  marry  him,  which,  had  he 
succeeded,  would  have  involved  the  crime  of  bigamy  on  his 
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part.  If  that  was  not  bis  real  intention,  only  one  other  object 
is  Buppodable  in  his  case,  —  that  of  the  crime  of  his  victim's 
seduction.  Either  purpose  brands  him  a  deliberate  villain. 
There  was  nothing  emotional  about  this  intelligent  hunting  of 
an  innocent  girl.  But  when,  foiled  in  his  dastardly  and  dev- 
ilish efforts,  he  seeks  to  murder  the  object  of  his  long  pursuit, 
twelve  men  are  found  to  acquit  him  on  the  ground  that  he 
was  insane  just  at  the  moment  of  committing  the  act.  By 
this  verdict  he  is  turned  loose  in  the  community  to  repeat  his 
venture,  if  he  chooses,  if  be  oan  go  where  his  identity  and  his. 
tory  will  not  be  known. 

*'  No  wonder  that  a  general  outburst  of  indignation  has  fol- 
lowed the  rendition  of  such  an  outrageous  verdict.  Every 
young  woman's  life  in  Detroit  is  rendered  less  secure  by  the 
result  of  this  trial.  Every  villain  is  encouraged  to  believe  his 
chances  of  escape  bettered  if  he  plots  against  the  happiness, 
the  virtue,  and  the  life  of  an  innocent  girl.  If  there  seems  to 
be  anything  out  of  the  way  in  these  few  feeble  remarks,  charge 
it  up  to  emotional  insanity." 

A  few  days  after,  another  article  appeared  in  the  paper,  under 
the  heading  "  This  is  Encouraging,"  and,  commenting  on  and 
commending  a  coroner's  jury  who  found  that  the  deceased 
^*  came  to  his  death  through  an  assault  made  upon  his  person 
by  John  Cook,"  added:  '^The  infamous  Brule  jury  and  the 
scarcely  less  censurable  coroner's  jury  in  the  Crawford  case 
are  quite  enough  of  that  kind  of  verdict-makers.  An  out- 
raged and  indignant  public  wants  no  more  of  that  sort  The 
toughs  and  crooks  of  Detroit  have  hitherto  had  altogether  too 
much  liberty,  and  too  many  friends  in  court." 

Later,  another  article  appeared,  which  purported  to  report 
the  proceedings  of  a  religious  meeting  at  the  Casino  Taberna- 
cle, in  which  a  speaker  said:  *'  You  are  all  under  sentence  of 
death.  There  is  no  jury  which  is  going  to  perjure  themselves 
and  let  you  off,  as  one  did  in  this  city  a  few  weeks  ago." 

These  articles  were  all  counted  upon  as  libelous  in  plain- 
tiff's declaration.  The  defendant  pleaded  the  general  issue, 
and  gave  notice  that  it  would  insist  upon  the  truth  of  the 
articles  published,  as  a  defense  to  the  action.  The  trial 
resulted  in  a  verdict  for  defendant 

The  first  assignment  of  error  relates  to  the  action  of  the 
court  in  excusing  the  juror  Joseph  Q.  Campau,  who  was  called 
and  examined  by  counsel  of  both  parties,  who  announced 
themselves  as  satisfied  with  him  as  a  juror.    The  court,  with- 
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out  a  ehallenge  being  interposed,  and  without  stating  any 
cause  or  reason  therefor,  excused  the  juror,  against  the  pro- 
test of  the  plaintiff.  We  do  not  think  the  judge  has  a  right 
to  reject  a  qualified  juror  with  whom  the  parties  are  satis- 
fied, unless  for  sufficient  cause;  and  such  cause  should 
appear  upon  the  record:  Pearu  v.  Ro§eraj  2  Fost  A  F.  137. 
The  circuit  judge  is  not  invested  with  any  right  of  peremp^ 
tory  challenge.  He  can  excuse  for  cause,  bat  the  cause  must 
be  stated,  so  that  it  may  appear  of  record:  Proffatt  oa  Trial 
by  Jury,  sec.  140.  The  exercise  ol  the  power  to  discharge 
a  juror  by  the  circuit  judge  of  his  own  volition  is  not  a  mat- 
ter of  discretion.  It  must  be  based  upon  some  cause.  It  will 
not  do  to  hold  that  a  circuit  judge  may,  without  assigning 
any  reason,  discharge  jurors  at  his  mere  will  or  caprice.  If 
he  may  so  discharge  one  juror,  he  may  dischargpe  a  doaen,  and 
compel  parties,  after  they  have  exhausted  their  peremptory 
challenges,  to  accept  such  a  jury  as  he  is  satisfied  with. 
Counsel  for  defendant  contends  that  the  record  does  not  show 
that  plaintiff  was  prejudiced,  and  that  the  presumption  is  in 
favor  of  judicial  action.  The  record  does  disclose  that  the 
juror  was  one  of  the  regular  panel,  and  it  further  discloses 
that  talesmen  were  resorted  ta  in  order  to  fill  the  panel  which 
tried  the  cause.  The  law  has  provided  measures  for  the  selec* 
tion  and  return  of  jurors  to  serve  in  the  trial  of  causes,  and  a 
party  has  a  right,  if  there  be  no  legal  objection  to  the  jurors 
so  returned,  to  have  his  cause  tried  by  jurors  so  selected, 
unless  rejected  in  a  manner  provided  by  law. 

Upon  the  trial  of  the  cause,  the  plaintiff  took  the  witness* 
stand,  and  testified  in  his  own  behalf.  He  stated  that  he 
heard  all  the  evidence  in  the  case,  the  arguments  of  counsel, 
and  the  instructions  of  the  court,  after  which  the  jury  retired 
to  the  jury-room,  to  consider  the  evidence  and  agree  upon  a 
verdict;  that  they  were  out  something  over  an  hour,  and 
returned  into  court  with  a  verdict  of  not  guilty.  He  was 
then  asked  by  hia  counsel:  "  Was  there  any  other  influence 
than  that  of  the  evidence  and  the  instruction  of  the  court  and 
the  arguments  of  counsel  brought  to  bear  upon  you  aa  a  juror 
in  the  consideration  and.  conclusion  of  your  verdict?  "  Thi« 
was  objected  to  as  immaterial,  and  exclr.dod.  Error  is  as- 
signed upon  the  rulingi  The  ruling  was  correct*  No  such 
fact  was  in  issue. 

A  request  in  writing,  signed  by  all  the  jurors,  asking  the 
Tribune  to  made  a  retraction,  was  then  shown  to  the  witness^ 
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and  he  tefliifiod  thai  ha  signed  it,  and  requested  it  U>  be  pre* 
•anted  to  the  Tribune  people  for  retraction  of  the  article. 
Coonsel  for  defendant  otgeded  to  it  being  received  in  evi- 
dence* The  eoort  decided  to  admit  it^  but  that  it  should  not 
be  read  unleflB  it  waa  showo  to  have  reached  the  defendant 
This  ruling  ia  excepted  to,  and  alleged  as  error.  Plainly,  it 
was  not  error.  MorBover,  the  parties  had  stipulated  in  writ- 
ing the  fact  that  a  request  in  writing  was  made  upon  the 
defendant  to  retract  the  alleged  libelous  articles,  and  that  no 
retraction  had  been  made.  No  attempt  waa  made  to  identify 
this  as  the  request  which  was  presented. 

Witness  waa  permitted  to  be  asked,  against  plaintiff's  ob- 
jection, if  there  were  publications  in  all  of  the  newspapers  in 
Detroit  in  regard  to  the  verdict  rendered  in  the  Brule  case, 
and  that  if  in  all  of  them  the  action  of  the  jury  was  severely 
criticised;  and  error  is  assigned  upon  the  rulings.  We  think 
the  latitude  permitted  upon  the  cross-examination  by  the 
court  was  not  an  abuse  of  discretion*  The  verdict  was  char- 
acterized as  extraordinary,  and  the  testimony  tended  to  show 
that  the  public  regarded  it  as  such. 

He  was  asked,  upon  cross>-examination,  the  following  ques* 
tion:  ^' Mr.  Welch,  you  say  that  after  hearing  the  evidence 
and  the  charge  of  the  court  in  that  case,  the  jury  retired  to 
consider  their  verdicts  Now,  was  the  verdict  that  was  ren- 
dered in  that  case  the  verdict  you  agreed  upon  in  your  jury- 
room?  "  The  question  was  objected  to  by  counsel  for  plaintiff 
as  incompetent  and  immaterial,  and  "because  the  stipulation 
shows  what  the  verdict  was,  and  because  section  7608,  How- 
ell's Statutes,  especially  provides  that  'no  juror  shall  be 
questioned  for  any  verdict  rendered  by  him,  nor  shall  he  be 
subject  to  any  action,  civil  or  criminal,  on  account  of  sucli 
verdict,  except  by  indictment  for  corrupt  conduct  in  rendei- 
ing  such  verdict  in  cases  prescribed  by  law.'  And  further, 
because  no  such  matter  is  alleged  in  the  defendant's  plea  of 
justification." 

The  objection  was  overruled,  and  the  witness  answered, 
^  Yes,  sir.*'  He  was  further  interrogated,  and  was  permitted 
to  testify,  against  the  same  objection,  that  he  rendered  the 
verdict  because  he  thought  it  was  right,  under  the  evidence 
produced  there,  and  the  charge  of  the  court;  that  he  acquitted 
Brule  on  the  ground  of  insanity,  and  in  regard  to  Bhootiiig 
himself;  that  he  did  not  think  Brule  shot  at  her  at  all;  tliat 
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he  fired  a  pintol  close  to  her  head,  according  to  the  evidence. 
These  ralings  are  assigned  as  error,  and  the  counsel  for  the 
plaintiff  contends  that  all  snch  testimony  elicited  by  inter- 
rogatories to  this  witness,  who  was  a  juror,  is  incompetent, 
and  privileged  by  the  statute  above  quoted.  The  authorities 
cited  by  counsel  in  support  of  his  position  all  relate  to  the  in- 
competency of  the  oaths  of  jurors  as  to  what  took  place  in  the 
jury-room  while  considering  their  verdict,  tending  to  impeach 
the  same.  Such  authorities  are  not  based  upon  the  section 
cited:  Pierce  v.  Pierce^  88  Mich.  416;  People  v.  Knapp^  42 
Mich.  271;  Heweii  v.  Chapman^  49  Mich.  4;  Churchill  v.  Ctr- 
cuit  Judge,  56  Mich.  538.  This  provision  of  the  statute  grew 
out  of  the  abolition  of  the  common-law  remedy  of  attaint, 
and  the  supplanting  of  that  harsh  procedure  by  the  granting 
of  new  trials  in  civil  cases;  and  to  understand  what  is  meant 
by  the  expression  '^  no  juror  shall  be  questioned  for  any  ver* 
diet  rendered  by  him,"  it  is  proper  to  refer  briefly  to  the  pro- 
ceeding by  attaint,  which  was  abolished  when  this  statute 
was  enacted. 

In  the  early  method  of  trial  by  jury  in  England,  from  whose 
growth  our  present  system  has  developed,  the  jury  were  com- 
posed of  witnesses  to  the  transaction  submitted  to  them,  and 
could  rarely  give  a  wrong  verdict  without  at  the  same  time 
committing  perjury.  New  trials  before  another  jury  to  cor- 
rect a  wrong  verdict  had  not  yet  become  the  practice  of  the 
courts,  and  the  only  way  of  correcting  such  evils  was  by 
attaint.  The  party  who  alleged  a  wrong  verdict  was  entitled 
to  the  process  of  attaint,  by  which  he  obtained  a  writ  sum- 
moning the  twelve  jurors,  who  rendered  the  verdict,  and 
twenty-four  other  jurors,  called  the  **  grand  jury,"  who  should 
consider  the  matters  submitted  to  the  first  twelve,  or  petit 
jury.  The  record  and  proceedings  of  the  former  trial  were 
read  to  them;  the  trial  judge  explained  the  matters  in  dis- 
pute upon  which  it  was  alleged  a  wrong  verdict  had  been  ren- 
dered, and  the  individual  jurors  who  had  joined  in  the  verdict 
were  questioned  concerning  the  grounds  of  their  decision;  and 
if  the  grand  jury  found  a  different  verdict  than  the  former 
jury,  they  were  attainted,  and  were  immediately  arrested  and 
imprfsoned,  their  lands  and  chattels  were  forfeited  to  the 
king,  and  they  became  unworthy  of  credit,  and  incompetent 
to  give  testimony  or  to  sit  upon  a  jury;  their  wives  and  chil- 
dren should  be  turned  out  of  their  houses,  which  were  to  be 
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demolished,  and  their  trees  and  meadows  destroyed;  and  this 
continued  to  be  the  punishment  until  23  Hen.  VIII.,  c.  3 
which  substituted  pecuniary  penalties  upon  the  jurors.  It  is 
said  in  Bac.  Abr.,  tit.  Juries,  M,  that  attaint  ^is  only  dis- 
used and  not  taken  away.''  It  was,  however,  abolished  in 
England  by  statute  6  Geo.  IV.,  c  50  (1825).  It  will  be  seen 
that  it  came  to  us  as  a  part  of  the  common  law,  but  was  abol- 
ished by  the  Revised  Statutes  of  1838,  in  the  following 
language:  ** Attaints  upon  untrue  verdicts  are  abolished,  and 
for  any  verdict  rendered  by  him,  no  juror  shall  be  questioned, 
or  be  subject  to  any  action  or  proceeding,  civil  or  criminal, 
except  to  indictment  for  corrupt  conduct  in  rendering  such 
v«rdict|  in  the  cases  prescribed  by  law '' :  R.  S.  1888,  pt  3, 
tit  1,  c  6,  sec.  34. 

This  was  followed  by  the  Revision  of  1846,  which  reads  the 
tame  as  Howell's  Statutes,  sec.  7608.  Viewed  in  the  light 
of  the  common  law  and  the  remedy  interposed  by  statute,  it 
is  quite  plain  what  the  meaning  and  construction  of  the  stat- 
ute is.  Attaints  for  untrue  verdicts  are  abolished.  It  then 
proceeds  to  forbid  what  had  before  been  the  practice  at  com- 
mon laW| — the  questioning  of  any  juror  for  any  verdict  ren- 
dered by  him.  The  questioning  referred  to  was  part  of  the 
proceeding  against  the  juror  for  a  false  verdict  The  whole 
section  is  a  prohibition  against  any  prosecution  of  a  juror  for 
a  false  verdict  at  the  suit  of  a  party,  or  by  the  people,  except 
for  corrupt  conduct  in  rendering  the  verdict  The  object  of 
the  statute  is  to  place  jurors  beyond  the  reach  of  a  powerful 
or  malicious  adversary,  and  protect  them  in  the  honest  and 
fiur  discharge  of  their  duty  without  fear  or  favor. 

It  would  be  small  protection  if  any  defeated  party  in  a  law- 
suit could,  through  the  public  press,  or  otherwise,  libel  and 
traduce  a  juror,  and  say  to  him:  '^  You  must  submit  to  the 
ruination  of  your  character,  or  if  you  seek  legal  redress, 
twelve  other  men  will  sit  in  judgment  upon  your  motives  and 
conduct  in  rendering  the  verdict  you  did.** 

What  was  done  in  this  case  was  to  question  the  juror  for  the 
verdict  rendered  by  him  as  an  untrue  verdict,  and  he  was 
called  upon  to  give  the  rcjasons  and  grounds  of  it;  and  the 
correctness  of  the  verdict,  and  the  sufficiency  of  the  testimony 
to  produce  conviction  in  the  mind  of  Welch  and  his  fellow- 
jurors,  was  again  tried  before  another  jury  as  fully,  to  all  in- 
tents and  purposes,  as  if  the  proceedings  by  attaint  had  not 
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been  aboUshed.  It  can  make  no  difference  that  the  alleged 
libel  is  jnstified  by  plea.  Justification  is  a  good  defenaai  but 
it  must  be  prored  by  legal  and  oompetent  evidence*  The 
shield  which  the  statute  throwa  around  jurora  froia  being 
questioned  and  firom  suit  tar  any  verdict  rendered  by  them 
cannot  be  broken  or  thrown  aside  Cor  the  purpose  of  trying 
the  truth  of  the  verdict  rendered*  The  statute  seeks  to  pro- 
tect the  rights  of  the  public  and  of  parties  by  proceeding 
against  a  juror  who  has  been  guilty  of  corrupt  conduct  in 
rendering  a  verdict  by  criminal  prosecution. 

The  conduct  of  jurors  is  not  above  criticism  either  by  the 
public  press  or  private  parties.  No  political^  judicialt  or  ad- 
ministrative department  of  the  government  is  beyond  criti- 
cism. But  just  criticism  is  not  libelous;  neither  ia  severs 
criticism.  But  to  ohargo  that  a  jury  have  perjured  them- 
selves in  rendering  a  certain  verdict  is  libelaua»  It  may  apr 
pear  in  a  criminal  ease»  to  a  person  not  acting  under  the 
responsibility  of  an  oath,  from  the  facts  and  ciroumstanecs 
developed  at  the  trial,  that  the  accused  is  guiltyi  and  ougjit 
to  be  convicted.  Yet  to  the  juror  sitting  upon  the  trial,  every 
fact  and  circumstance  must  be  consistent  not  only  with  the 
guilt  of  the  accused  of  the  crime  charged,  but  the  evidence 
must  be  of  such  character  and  weight  as  to  leave  no  reason- 
able doubt  of  his  guilt  in  the  mind  of  the  jury.  How  are 
such  questions  to  be  tried  in  a  libel  suit  charging  perjury, 
under  a  plea  of  justification  and  truth  of  the  charge?  What 
nicely  poised  scales  do  the  second  jury  possess  which  shall 
enable  them  to  enter  the  domain  of  conscientious  conviction 
or  reasonable  doubt  in  the  minds  of  the  first  jury,  and  weigh 
them  to  ascertain  whether  they  have  violated  their  oaths? 

What  has  been  said  haa  application  solely  to  the  question 
under  consideration;  that  ia^tothe  right  of  deiendant»in  a 
case  like  this,  to  question  a  juror  concerning  a  verdict  rendered 
by  him,  or  to  inquire  of  him  his  motives  or  reasons  for  finding 
such  verdict.  Thte  is  sufficient  for  the  present  case.  We 
think  the  question,  and  those  succeeding  it  in  the  same  direc- 
tion, should  have  been  excluded. 

We  think  the  court  erred  in  excluding  an  article  appearing 
in  defendant's  paper,  after  suit  was  commenced,  in  which  the 
article  charged  as  libelous  was  republished  and  comments 
made.  It  was  offered  to  show  that  the  defondant  entertained 
maUce  against  plaintiff^  and  was  admissible  for  that  purpose. 
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For  the  errors  pointed  out,  the  case  must  be  reversed,  and 
a  new  trial  granted. 


LiBBL  —  Kkwspapbb  PuBUOAHQNa.  — Am  to  what  publications  by  a  newa* 
paper  eonceming  judicial  prooeedtngt  are  allowable  and  what  are  not,  see 
note  to  MeAUiaUr  v.  DtlroU  Frtt  Preu  Co.,  15  Am.  St  Rep.  301-3G8. 

NxwsPAFXE  LiBBL.  — FoT  a  full  and  complete  discuseion  of  the  law  of 
newapaper  libel  generally,  aee  note  to  McAlli&Ur  t*  DttnM  Frm  Prtm  Gow, 
15  Ab.  8k  Bep.  30-880. 
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BoKD  TO  Husband  ioe  Wifk's  Separate  Sofpoet  Ivtaudatbd  bt  hbb 
Rbturh  to  Him.  —  Where  a  person  gires  to  a  hnaband,  whose  wife  has 
left  him  aad  commenoed  an  action  against  him  for  a  limited  diroroe  and 
for  support,  a  bond  oonditioned  that  he  will  support  the  wife  and  save 
the  huahand  from  all  further  liability  therefor,  h«  is  not  liable  on  such 
bond  for  money  paid  by  the  husband  for  necessaries  supplied  to  the  wife 
after  she  returns  to  her  husband  and  permanently  rssnmes  her  member- 
ship of  his  family  as  his  wife,  even  though  the  reconciliation  be  not 
wholly  complete  nor  the  conjugal  relation  entirely  restored.  Snch  re- 
turn and  resumption  put  an  end  to  the  oontraot  reptrssented  by  ths  oon- 
dition  of  the  bond. 

Action  upon  a  bond  given  by  the  defendants  to  the  plain* 
tiff.  The  bond  was  conditioned  to  properly  support,  maintain, 
clothe,  board,  furnish  with  all  the  necessaries  of  life  in  sick- 
ness and  in  health,  the  wife  of  the  plaintiff  during  the  term  of 
her  natural  life,  and  to  forever  save  him  entirely  harmless 
and  exempt  from  any  .further  support  of  her,  or  from  annoy- 
ance, suits,  costs,  or  claims  on  account  of  her  during  the  term 
of  her  natural  life.  The  defendants  were  the  father  and  broth- 
ers of  plaintiff's  wife.  After  the  return  of  plaintiff's  wife,  as 
stated  in  the  opinion,  the  plaintiff  was  required  to  pay,  and 
did  pay,  for  some  clothing  which  she  obtained  for  herself  on 
his  credit;  and  he  supported  her.  On  the  trial,  the  court 
directed  a  verdict  for  the  defendants,  and  on  appeal  to  the 
supreme  court  the  judgment  was  affirmed.  Other  facta  are 
stated  in  the  opinion. 
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C.  A.  Claris  fbr  the  appellant. 

Alexander  Cumming  and  R.  F.  Butber^  fbr  the  respondents. 

Bba0LXT|  J.    The  bond,  when  made  and  delivered,  became 
a  valid  obligation  of  the  defendants,  and  their  defense  is  de- 
pendent opon  the  circumstances  and  effect  of  the  return  of 
the  wife  to  her  husband's  house  and  home,  and  her  continu- 
ance there.    The  evidence  did  not  justify  the  inference  of  any 
breach  of  the  condition  of  the  bond  while  the  wife  remained 
with  them  and  before  her  return  to  the  plaintiff,  in  July,  1879. 
By  the  terms  of  that  iustrument,  the  duty  assumed  by  the 
defendants  to  provide  for  the  wife  and  take  care  of  her  is  not 
qualified  by  any  circumstances  or  made  subject  to  any  condi- 
tions expressed  in  it.    But  it  may  be  observed  that  at  the 
time  the  contract  was  entered  into  she  had  left  her  husband, 
and  been  absent  from  him  six  months,  and  there  was  then 
pending  her  action  against  him  for  a  separation  and  alimony, 
which  could  be  supported  only  on  the  ground  of  ill-treatment 
of  her  by  her  husband  of  a  serious  character.    It  evidently 
was  then  contemplated  by  the  plaintiff  and  the  defendants 
that  the  wife  would  not  return  to  her  husband,  but  would  con- 
tinue to  live  separated  from  him,  and  it  was  in  view  of  such 
separation  the  bond  was  made  and  taken.     This  is  also  indi- 
cated by  the  recital  in  it  that  differences  had  arisen  between 
the  husband  and  wife,  and  that  she  had  commenced  an  action 
against  him  for  a  limited  divorce  for  her  support.    It  may  be 
assumed  that  the  contract  resulting  in  the  giving  and  accept- 
ing the  bond  was  entered  into  in  reference  to  such  situation, 
which  is  entitled  to  consideration  in  the  determination  of  the 
purpose  and  effect  of  the  instrument.    This  does  not  require 
any  modifications  of  its  provisions,  but  has  relation  to  the 
application  of  the  language  used  to  the  subject  within  the 
contemplation  of  the  parties  as  represented  by  the  situation 
then  existing  and  the  surrounding  circumstances,  which  it 
may  be  assumed  they  then  had  in  view:  Oriffiths  v.  Harden^ 
bergh,  41  N.  Y.  464;  Bloasom  v.  Griffin,  13  N.  Y.  569;  JuiUiard 
V.  Chaffee,  92  N.  Y.  529. 

The  occasion  whicli  led  to  this  contract  and  obligation  be- 
tween the  parties  was  the  separation  of  the  wife  from  her  hus- 
band, and  such  was  the  sole  cause  for  entering  into  it.  It 
cannot  be  assumed  that  there  was  any  purpose  to,  in  that 
manner,  make  provision  for  her  care  and  support  as  a  mem- 
ber of  the  plaintiff's  family.    Such  an  obligation  for  that  pur- 
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poea  eyidently  was  not  in  the  mind  of  the  parties.    Nor  was 
it  oontemplaled  that  she  would  return  to  and  live  with  the 
plaintiff,  but,  on  the  contrary,  it  was  understood  that  the  sit- 
uation then  existing  in  that  respect  would  continue,  and  in 
that  view  the  parties  acted  in  contracting  for  and  making  the 
obligation.    Any  other  view  seems  to  be  contrary  to  their  ap* 
parent  purpose,  and  repugnant  to  reason.    The  primary  duty 
to  take  care  of  and  support  a  wife  is  with  the  husband,  and  it 
cannot  be  supposed,  unless  the  circumstances  dearly  require 
such  conclusion,  that  he  intends,  while  she  is  living  with  him, 
to  deny  himself  that  right,  relicTe  himself  from  all  responsi* 
bility  in  that  respect,  and  to  devolve  the  performance  of  that 
duty  wholly  upon  another.    In  the  present  case,  the  existing 
separation  upon  which  the  contract  was  firanded  justified  it  at 
the  time  it  was  made.    But  when  the  wife  returned  to  the 
house  of  her  husband  to  live,  and  lived  with  him  there,  resum* 
ing  permanently  her  membership  of  his  fiimily  as  his  wife, 
the  cause  which  led  to  the  contract  ceased  to  exist.    Articles 
of  separation  between  husband  and  wife,  in  which  another 
joins  with  her  as  trustee,  although  valid  when  made,  are  ren- 
dered void  by  resumption  by  them  of  their  conjugal  relation: 
Shelthar  v.  Gregory^  2  Wend.  422;  Canon  r.  Murray^  3  Paige, 
483. 

It  is,  however,  urged  that  there  was  in  this  instance  no 
reconciliation  in  thd  sense  requisite  to  annul  articles  of  sepa- 
ration; that,  at  all  events,  the  court  could  not  properly  hold, 
as  matter  of  law,  that  it  was  so,  because  there  was  evidence 
tending  to  prove  that  the  husband  did  not  consent  to  her  re- 
turn, and  did  not  receive  and  fully  cohabit  with  her  as  his 
wife.  While  there  is  evidence  to  that  effect,  it  appears  that 
his  relations  of  cohabitancy  with  her  were  substantially  the 
same  as  they  were  for  considerable  time  before  she  left  his 
house.  There  were  no  articles  of  separation  in  this  instance, 
nor  had  the  wife  entered  into  any  agreement  to  that  effect  with 
her  husband.  She  was  therefore,  without  the  fault  of  tlie 
husband  or  of  the  defendants,  at  liberty  to  seek  to  make 
her  husband's  home  hers.  The  defendants  had  no  right  or 
lawful  power  to  prevent  her  doing  so.  And  any  undertnkiDg 
on  their  part  to  prevent  the  restoration  of  conjugal  rights  or 
relations  of  the  husband  and  wife  would  have  been  void  as 
against  public  policy.  They  therefore  had  no  right  against 
her  consent  to  take  her  away  from  the  plaintiff's  house.  Her 
purpose  evidently  was  to  remain  there,  and  he  permitted  her 
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to  do  80.  It  18  difficult  to  see  how  he  ooald  properljdo  otbei^ 
wifie.  This  Tiew  is  as  fayorable  to  the  contention  of  the  plain* 
tiff  in  that  respect  as  can  be  taken.  As  between  h«r  and  the 
plaintiff,  it  was  the  right  of  the  wife  to  return  to  her  husban4's 
house  and  insist  that  it  was  her  home,  and  it  was  hia  duty  to 
provide  for  her  there,  unless  by  her  conduct  she  bad  for- 
feited  that  right.  This  is  not  claimed.  She  was  not  required 
to  respect  any  arrangement  made  between  her  husband  and 
another  party  for  her  provision  and  oare  elsewhere.  This 
was  one  of  the  contingencies  which  was  not  only  not  provided 
for  by  the  terms  of  the  contract  between  the  parties,  but  was 
not  subject  to  the  control  of  either.  And  when  the  resump- 
tion of  her  home  with  the  plaintiff  could  be  considered  per- 
manent, a  situation  would  be  produced  not  provided  for  by 
the  contract  or  within  ita  contemplation  when  it  waa  made. 
The  situation  would  be  such  that  the  plaintiff  could  realize 
no  benefit  from  the  undertaking  assumed  by  defendants,  and 
they  would  not  be  required  to  attempt  to  induce  her  to  leave 
her  husband  and  go  to  their  house  to  receive  support,  nor 
would  they  be  justified  in  seeking  to  do  so  without  the  consent 
of  the  husband.  The  consequence  would  be,  that  the  contract 
as  represented  by  the  condition  of  the  bond  would  cease  to 
be  effectually  operative  for  the  purposes  of  the  burden  or  bene- 
fit of  its  performance,  for  reasons,  resulting  from  the  default  of 
neither,  produced  by  a  cause  over  which  none  of  the  parties 
to  it  had  any  control  which  they  could  legally  exercise.  And 
that  situation,  when  accomplished,  would  put  an  end  to  the 
contract  and  the  obligation  made  pursuant  to  it,  and  the  plain* 
tiff  be  entitled  to  reimbursement  of  the  consideration  paid  by 
him:  Hildreth  v.  Buell,  18  Barb.  107;  Jones  v.  Judd,  4  N.  Y. 
412.  The  defendants,  after  the  return  of  the  wife  to  her  bus- 
|>and  to  remain  there,  took  that  view  of  the  matter,  and 
through  a  third  person  proposed  to  the  plaintiff  to  repay  to  him 
the  four  hundred  dollars,  and  by  their  answer  alleged  their 
readiness  to  do  so.  The  further  performance  by  the  defend- 
ants of  their  obligation,  within  its  meaning  and  purpose,  re- 
quired a  separation  of  the  wife  from  the  husband,  and  her 
removal  from  his  home.  This  could  not  effectually  be  made 
the  subject  of  contract  between  these  parties,  and  it  would  be 
no  less  unlawful  for  them  to  execute  such  a  ]>urpose  without 
her  consent  It  would  be  repugnant  to  the  policy  of  the  law 
pertaining  to  the  marital  relations,  rights,  and  duties  of  hus- 
band and  wife»    And  it  was  through  tlie  exercise  of  her  right 

Am.  St.  Ksp.,  Vol.  xxi  —  41 
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that  the  wife  Bought  and  obtained  the  home  of  her  husband 
and  children  and  bis  care  and  support.  Thus  the  purpose  of 
the  defendants*  bond  seemed  to  have  been  defeated. 

It  is,  however,  contended  on  the  part  of  the  plaintiff  that  the 
duty  of  the  defendants  to  care  for  and  support  the  wife,  and 
indemnify  the  plaintiff  from  expense  and  liability  in  that  be* 
half,  was  no  less  after  her  return  to  her  husband  than  while 
she  was  living  separate  from  him,  unless  their  reconciliation 
was,  as  between  themselves,  complete,  so  that  they  fully  re- 
sumed their  conjugal  relations.  This  proposition  is  in  disre- 
gard  of  the  apparent  relation  and  other  considerations  arising 
from  it.  It  is,  however,  not  entirely  clear  what  is  essen- 
tial to  reconcilation  in  its  application  to  the  present  case,  if  it 
did  not  exist  between  the  plaintiff  and  his  wife.  It  does  not 
depend  upon  any  particular  degree  of  reciprocal  affection  or 
esteem.  As  between  persons  in  such  relation,  it  may  arise 
from  appreciation  and  observance  by  them  of  their  marital 
duty  to  each  other.  The  husband  and  wife  in  this  instance 
not  only  resided  in  the  same  house,  and  had  done  so  for 
nearly  six  years  at  the  time  of  the  trial,  but  they,  during  that 
time,  with  their  children,  ate  at  the  same  table;  they  were 
friendly  and  kind  to  each  other,  and,  with  no  apparent  differ- 
ence in  that  respect,  occupied  separate  sleeping-rooms,  as  they 
had  for  two  years  before.  The  wife  was  partially  blind;  and 
in  no  condition  to  do  housework,  and  the  evidence  tends  to 
prove  that  she  took  no  charge  of  it  It  would  be  a  step  in  ad- 
vance, without  support  of  sound  policy,  to  hold  that  as  between 
the  husband  and  third  persons  the  rights  of  the  latter  could 
not  rest  upon  his  apparent  relations  with  his  wife  while  they 
are  living  together. 

The  husband,  while  living  with  his  wife,  may  be  treated  by 
third  persons  as  assuming  the  rights,  duties,  and  liabilities 
incident  to  the  marital  relation;  and  to  a  reasonable  extent  her 
authority  to  use  his  credit  may  be  presumed  in  behalf  of  those 
not  advised  to  the  contrary:  Emmett  v.  Norton^  8  Car.  A  P. 
606;  Keller  v.  PhiUips,  39  N.  Y.  851.  And  this  is  not  confined 
to  actual  necessaries  for  herself,  as  is  the  case  when  the  wife 
is  justifiably  living  apart  from  him.  The  credit  of  the  hus- 
band, used  by  the  wife  under  such  circumstances,  might  create 
as  against  him  greater  liabilities  than  those  with  which  the 
defendant  would  be  chargeable  upon  their  undertaking.  This 
is  only  one  reason  why  the  apparent  relation  between  the 
plaintiff  and  his  wife  was  not  consistent  with  the  performance 
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of  their  oorenant  They  were  not  adviBed  bj  the  plaintiff,  or 
otherwisey  that  it  was  other  than  it  appeared  to  be  by  the  fact 
that  the  plaintiff  and  his  wife  were  living  together;  and  for 
the  purpose  of  the  question  here  their  apparent,  in  view  of  its 
uninterrupted  eontinuanoe,  must  be  deemed  their  actual  rela-^ 
tion.  The  situation  is  different  from  what  it  would  have  been 
if  the  wife  had  left  the  defendants'  house  and  went  to  a  place 
other  than  the  house  of  her  husband  to  liye.  Then  a  question 
would  have  arisen  which  requires  no  consideration  here.  She, 
in  that  case,  would  have  resumed  no  relation  to  the  plaintiff 
which  would  have  cast  upon  him,  as  between  him  and  the 
defendants,  anj  duty,  apparent  or  real,  to  relieve  them  from 
the  obligation  they  had  assumed,  as  he  did  not  undertake 
that  she  should  remain  at  the  house  of  the  defendants. 

The  view  taken  renders  it  unnecessary  to  consider  the  con* 
sequences  of  breach  by  the  defendants  of  their  obligation  in 
respect  to  the  rule  of  damages,  and  whether  they  be  partial 
and  limited  to  such  as  were  sustained  prior  to  the  commence* 
ment  of  the  action,  or  also  prospective  and  final. 

The  most  that  can  be  claimed  by  the  plaintiff  in  support  of 
his  motion  to  amend  his  complaint  by  inserting  allegations 
with  a  view  to  a  recovery  of  the  consideration  paid  to  them  is, 
that  the  ruling  of  the  court  upon  it  was  discretionary.  The 
disposition  of  the  motion  is  not  therefore  the  subject  of  con- 
sideration on  this  review.  And  as  the  action  as  represented 
by  the  cause  alleged  in  the  complaint  did  not  proceed  with 
that  view,  the  question  whether  the  plaintiff  was  entitled  to 
reimbursement  from  the  defendants  of  the  amount  paid  to 
them  as  the  consideration  of  their  obligation,  or  any  portion 
of  it,  did  not  arise  for  determination  apon  the  trial. 

These  views  lead  to  the  conclusion  that  none  of  the  excep* 
tions  were  well  taken. 

The  judgment  should  be  affirmed. 

HusBAVO  AMB  Wna. — VAlidity  and  dIM  of  deeds  sad  agreemente 
between  hnsband  and  wife  for  separation:  See  Siephenaoa  v.  Othame,  41  Misa. 
119;  SO  Am.  Dea  358»  and  note  867-370;  Olark  r.  Fotdick,  118  N.  Y.  7;  le 
Am.  81  Rep.  783^  and  note. 

Husband  and  Whb— Bond  ior  Sxpabati  Maintinancb  of  Wira.^ 
If  after  separation  of  hnsliand  and  wife  in  pnrsoanoe  of  an  agreement  the 
wife  returns  and  beoomes  a  member  of  her  husband's  family,  the  agreement 
to  iiTe  separate  is  ended,  and  the  bond  given  for  the  separate  maintenance  of 
the  wife  falls  with  the  agreement:  Note  to  SUphenm>m  r.  Oaborm^  90  Am. 
De&369. 
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Cabfkrtkb  If.  Ksw  Tofls,  Kew    Hjitbi^  jikv 

HaBTFOBD^   BaILROAD    GoifPANT. 

Mmnnr  nr  Clotbiko  ov  FAmnrom  nr  SLBzrnm-CQur  hot  or  Oovroor  or 
OOMFAifT.  —  Money  n  Um  «loOiiiig>  of  •  pUKmgtr  is  »  dlMping-oMy 
worn  daring  tho  dagf,  aad  pbtc^d  ondir  bi*  fiU«w  ai  aigU^  ouino*  W 
ecmndBred  ■•  in  tho  onatody  oC  tlua  rail  way  eompany;.  and  it  will  nol  ba 
liable  for  the  lota  of  aaoh  money  withont  aoma  avidenoa  of  negliganoa  on 
itapart. 

Din  or  Railway  Oomf^n  t^  V^umnr  Piwmw  flrii*  fci 
OAM.-^  A  oorpointiaA  engagad.  fta  nwaing  abaping  aoaahan  with 
tiona  aaparatad  from  tfaa  aiala  by  onctaina  onl^  ia  bound  to  bara  an 
employee  ebarged  wiib  the  doty  of  oaiefnQy  and  oontinnally  watobing 
the  interior  of  the  oar  while  berths  are  oooapied  by  atbapen.  While  not 
an  inaorer,  It  nraal  eseroiav  cffligenoa  to  ppoteet  ilv  albaping  ooaloanra 
from  rabbery,  aad  m  bannd  to  WM<aid^|raa  «£  aaia>  oannenaarat*  with 
tha  dangjBT  to  wfaich  tfaay  aea  arpiiaadt 

■muuroi  SonnoiBiiT  to  Rbquibb  Quasnoir  ov  DnrmrpAHrli  NuumiraB 
10  BB  Submitted  to  Jubt.  —  Evidenee  that  the  plaintiff  purchased  and 
was  aasigtred  to  the  lower  berth  of  aa  orfinaiy  alaeping^oar  run  by  tha 
defendant;  that  on  going  to  bad  akai^it  ba  plaaod  faia  poikok*book,  ooof- 
taining  monayi  in  the  inside  pookot  of  bia  ▼eat^  whioh  he  put  under  bis 
pillow;  that  on  waking  in  the  morning  ha  found  the  money  had  been 
Btolen  from  the  pooket-book;  that  tha  upper  berth,  whioh  had  been  oo- 
enpied  by  a  stranger  when  he  went  to  bed,  waa  unoccupied  when  he 
woke  in  tha  morning;  that  the  only  penoo  emplbyod  «d  tha  siisBper, 
whioh  ran  ofiac  an  important  thoran^faret  and  made  sti^  at  aoFaral 
large  oities  during  the  night,  waa  a  man  who  acted  aa  conductor  and 
porter,  and  blacked  the  passengers''  shoes  for  his  own  profit;  that  this 
nmn'a  eloeetwas  at  one  end  of  the  car,  from  which  a. full  view  of  the  main 
■iaia  aould  not  be  had, — ia^  in  the  alisenoa  of  oTplanatian  oraaridanee  by 
tha  dafandant^  aofficient  to  Eaqnire  tha  quaation  whether  the  plaintiff 'a 
loaa  waa  caused  by  the  defandanl'a  negligence  to  be  anbmitted  to  tha 

AonoN  to  recover  money  alloged  ta  have  bees,  stolen  from 
the  plaintiff  while  traveling  as  a  passenger  oa  on«  of  the  de- 
fendant's sleeping-cars.  The  pkuniiffl  hssiifisd  tiiai  upon  be- 
ing assigned  to  his  berth  at  half-past  ten  o'clock  at  night,  he 
undressed,  and  placed  his  pocket-book,  containing  forty  dol- 
lars in  money,  in  his  inside  vest  pocket,  and  then  placed  that 
garment  under  the  pillow  next  to  the.  window.  When  he 
awoke  about  six  o'clock  in  the  morning  he  found  the  vest 
msder  the  pillow  next  to  the  passage-way,  but  the  money  had 
been  stolen.  When  plaintiff  went  to  bed,  the  berth  over  his 
was  occupied  by  a  stranger,  but  it  was  unoccupied  when  he 
rose.  At  the  close  of  the  plaintiff's  evidence,  the  defendant 
declined  to  offer  any  evidence,  and  the  city  court,  at  the  trial 
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term,  ditmissed  the  complaint,  on  tbe  .ground  that  tine  defend- 
ant wag  neither  liable  as  an  innkeeper  'Or  as  a  oommon  carrier, 
and  that  there  was  no  evidenoe  of  negligenoe.  This  onier  was 
affirmed  by  the  general  term  of  the  dtj  oourt,  which  latter 
judgment  was  reversed  by  tbe  jgeoeral  termof  Uie  eourt  of  com- 
mon pleas  for  the  city  and  county  of  New  Y4urki  Other  fiuxfes 
are  stated  in  the  opinion. 

Henry  W.  Taft,  for  the  ^ppefllant. 

Jahish  Holmes,  Jr.,  for  the  respondent. 

FoLLBTTy  C.  J.  Money  necessary  for  the  payment  of  the 
expense  of  a  journey  undertaken,  which  is  carried  in  the  trunk 
of  a  passenger,  is  part  of  his  ba^age,  and  if  lost  while  in  the 
custody  of  a  carrier  for  transportation,  it  is  liable:  Merrill  ▼. 
GrinneU,  80  N.  Y.  £94;  Fairjiu:  v.  Nem  York  Cent.  etc.  S.  R. 
Co.,  78  N.  Y.  167;  29  Am.  Sep.  U«;  2  Redfield  on  Railways, 
69.  But  carriers  do  not  undertake  to  carry  and  safely  deliTor 
the  effects  of  travelers  not  delivered  into  their  custody,  and  it 
cannot  be  held  that  money  in  a  passenger's  clothing  worn 
during  the  day  and  placed  under  his  pillow  at  night  is  in  the 
custody  of  the  corporation  which  carries  and  furnishes  travel- 
trs  with  berths  in  sleeping-coaches:  Le\Die  t.  New  York  Sleep- 
ing  Car  Co.,  143  Mass.  267;  68  Am.  Bep.  186;  2  Borer  on 
Railways,  887. 

The  mere  proof  of  the  loss  of  money  by  a  passenger  while 
occupying  a  berth  does  not  make  out  a  prima  facie  case,  and 
to  sustain  a  recovery,  some  evidence  of  negligenoe  on  the  part 
of  the  defendant  must  be  given. 

The  negligence  complained  of  is,  that  none  of  the  defend- 
ant's employees  were  continually  on  guard  in  the  oar  in  a 
position  to  observe  the  movements  of  all  persons  in  the  pas- 
sage-way between  the  sections. 

A  corporation  engaged  in  running  sleeping^coaches  with 
sections  separated  from  the  aisle  only  by  curtains  is  bound  to 
have  an  employee  charged  with  the  duty  of  carefully  and  con- 
tinually watching  the  interior  of  the  car  while  berths  are  oc- 
cupied by  sleepers:  PuUm/in  Car  Co.  v.  Oardner,  8  Penny.  78. 

These  cars  are  used  by  both  sexes  of  all  ages,  by  the  ex- 
perienced and  inexperienced,  by  the  honest  and  dishonest, 
which  is  understood  by  the  carriers,  and  though  such  com- 
panies are  not  insurers,  they  must  exercise  vigilance  to  protect 
their  sleeping  customers  from  robbery.  A  traveler  who  pays  for 
a  Lortb  is  invited  and  has  the  right  to  sleep,  and  both  partius 


646       Cabpentsb  t.  New  York  btc.  R.  R.  Ca    [New  York^ 

to  the  contract  know  that  he  is  to  hecome  powerless  to  defend 
his  property  from  thieves,  or  his  person  from  insult,  and  the 
company  is  bound  to  use  a  degree  of  care  commensurate  with 
the  danger  to  which  passengers  are  exposed.  Considering  the 
compensation  receiyed  for  such  services,  and  the  hazards  to 
which  unguarded  and  sleeping  trevelers  are  exposed,  the  rule 
of  diligence  ahove  declared  is  not  too  onerous.  Did  the  plain- 
tiff give  evidence  which  would  have  authorized  the  jury  to 
have  found  that  the  defendant  did  not  discharge  this  duty  to 
the  plaintiff?  The  car  in  which  the  plaintiff  rode  was  con- 
structed with  a  passage-way  through  the  center,  with  sections 
on  each  side,  each  section  containing  two  berths.  These  sec- 
tions were  separated  from  each  other  by  movable  wooden 
partitions,  and  from  the  aisle  by  two  curtains,  which  were 
closed  when  a  berth  was  occupied.  At  one  end  of  the  car  was 
a  toilet  for  women,  shut  off  from  the  passage-way  by  a  swing- 
ing door.  On  one  side  of  the  other  end  of  the  car  was  a  toilet 
for  men,  opposite  to  which  was  the  porter's  closet.  A  full 
view  of  the  main  aisle  could  not  be  had  from  all  parts  of  the 
space  at  the  end  last  described.  The  train  stopped  at  eight 
cities  to  take  up  and  set  down  passengers,  staying  at  New 
Haven  twelve  minutes,  and  at  Springfield  four. 

The  undisputed  evidence  is,  that  the  entire  force  employed 
on  the  sleeper,  which  ran  over  an  important  thoroughfare,  and 
made  frequent  stops,  was  one  man,  who  acted  as  conductor,  as 
porter,  and  was  also  engaged,  for  his  own  profit,  in  blackening 
the  shoes  of  the  passengers.  Whether  this  employee  had  that 
part  of  the  sleeper  which  is  for  the  common  use  of  passengers 
and  the  servants  of  the  corporation  constantly  in  view  during 
the  trip  is  not  shown  by  the  evidence,  except  inferentially. 
The  facts  hereinbefore  referred  to — that  the  car  ran  over  an 
important  route  between  two  great  cities,  through  and  stopping 
at  eight  considerable  ones,  that  but  one  person  was  employed 
on  the  car,  the  services  rendered  by  him  for  the  defendant, 
and  those  which  he  was  at  least  permitted  to  render  to  pas- 
sengers for  his  own  profit — affirmatively  appear,  and  in  addi- 
tion it  may  well  be  presumed  that  he  assisted  passengers  in 
entering  and  leaving  the  coach  at  intermediate  stations.  The 
existence  of  these  facts  was  not  denied,  nor  was  any  explai^a- 
tion  of  them  offered.  The  defendant  gave  no  evidence.  Un- 
der the  circumstances,  the  evidence  was  sufficient  to  put  the 
defendant  to  proof  of  the  care  which  it  took  of  the  occupants 
of  the  sleeper  on  this  trip,  and  in  the  absence  of  any  explanar 
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lion  on  its  part,  it  was  sufficient  to  require  the  question 
whether  the  loss  was  caused  by  the  defendant's  negligence  to 
be  submitted  to  the  jury. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

SuanHe-aia  OoMPiirin — RioRia,  Durns,  ijId  LTABTLims  er:  See  Pu!h 
man  Palace  Car  Co,  r.  JiaUheum,  74  Tex.  664;  16  Am.  St.  Rep.  S7S,  and  note 
876;  FuUnum  Paiam  Oar  Co.  ▼•  Pollock,  69  Tex.  120;  6  Am.  St  Rep.  31,  and 
mote.  A  railway  paitenger  traTeling  in  the  eoach  of  a  ileeping-ear  oompanj, 
who  roetalni  aa  injury  through  the  negUgenoe  of  raoh  oompany,  may  main- 
iaia  aa  aetion  therefor  against  the  railroad  oompanyi  BaUroad  Co,  ▼.  WaA- 
ra<&,  38  Ohio  St  461;  43  Adl  Rep.  433;  and  see  Thorpo  ▼•  Km  York  etc 
B.  R.  Co.,  76  N.  Y.  402;  32  Am.  Rep.  325;  KiiuUp  r.  Rcdhroad  Co.,  125 
Maen  54;  88  Am.  Rep.  200;  Loefarftft  «(&  iK.  J?.  Coi  ▼•  KaiaenUrger,  16  Lea» 
880;  57  Am.  Rep.  288. 

NuucBHOi^  SuBMuaioir  of  Quonoir  ov.  to  Jvmr.  —  The  question  of 
negligenoe  ought  not  to  be  taken  from  the  jury,  nnlese  the  oondnet  of  the 
plaintiff,  reUed  on  as  amounting  in  law  to  eontributory  negligenee^  is  estab- 
lished by  dear'  and  uncontradicted  testimonyt  BcMmro  ote,  S.  B.  Co.  w» 
Mmo,99Ud.  11;  9  Am.  St  Rep.  387. 

NaousmroB — What  Etidbitob  b  SumonirT  to  Ebtablisri  See 
Mmttyititl  r.  Arrok  ^  Minn.  805;  80  Am.  St  Rep.  584^  and  note  586. 


Bbbwbb  V.  New  Yore,  Laeb  Erib,  and  Wbbtebn 

Bailroad  Company. 

•     [134  Nbw  Tokk,  M.) 

SMnorn  ov  Oitb  Bmplotsr  cahhot,  withoot  bd  Absbnt,  bb  Madb 
TO  Abbumb  Hazards  of  Sbbyiob  Conduotbd  by  Anothbb.  —  A  per- 
son entering  into  a  eontraet  of  service  with  one  employer  may  not^ 
without  his  knowledge  or  assenta  be  made  to  assume  the  hasards  of 
a  senrioe  eonduoted  by  another,  and  in  whieh  he  is  not  engaged,  and  thus 
be  personally  subjected  to  the  eonsequenoes  of  the  negligence  of  the 
latter,  without  remedy  against  him. 

idUBiurr  ov  Railboad  CoifpAKT  lOB  Dbath  ov  BjtfKBas  Mbssbvobb 
Rbsulttvo  tbom  rrs  Nboligbmob.  —  A  railway  oompany  Is  liable  for 
its  negligence  resulting  in  the  death  of  an  express  messenger  carried  on 
its  road  free,  under  a  contract  between  it  and  the  express  oompany,  in 
which  it  is  stipulated  that  in  no  OTent,  whether  of  negligence  or  others 
wise,  shall  the  railway  oompany  be  reeponsible  for  property  carried  by 
H  free  of  oharge,  where  there  is  no  eridenee  that  such  messenger  had 
•any  knowledge  of  the  proTisions  of  the  contraot  When  he  entered  tho 
jenrice  of  the  express  company  he  assumed  the  ordinary  hanurds  inci* 
•dent  to  that  business  in  his  relation  to  that  oompany,  but  there  was  no 
presumption  or  implied  understanding  that  he  took  upon  himseU  the 
-risks  of  injury  he  might  suffer  from  the  negligenoe  or  laall  el  lbs  rail- 
way oompany. 
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AcnoH  to  reoorer  dmmages  for  the  death  of  the  plaintifr*8 
iotestata^  alleged  to  hatie  been  cauaed  by  the  dafendani'a  oaf  • 
ligence.    The  facts  are  stated  in  the  opiiuoii. 

D.  C.  JZofttfuon,  far  the  appellant. 

Frederiek  CoUtn,  for  the  respondent. 

Bbjidlkt,  J.  The  plaintiff  "b  intestate  -was  an  express  mee- 
aenger  in  the  service  of  the  United  States  Express  Company, 
and,  as  such,  occupied  the  express-car  in  a  train  upon  the 
defendant's  railroad  on  January  23, 1881,  when  a  portion  of 
the  train,  including  aoch  car,  was  derailed,  and  he  lost  his 
life.  The  jury  found  that  this  was  occasioned  solely  by  the 
negligence  of  the  defendant  The  principal  ground  alleged 
by  way  of  defense  was,  that  the  defendant  was  exempt  from 
liability  by  yirtue  of  an  agreement  made  between  the  Brie 
Bailway  Company  and  the  express  company,  in  1877,  to  the 
rights  of  that  railway  company,  in  which  and  to  its  franchises 
the  defendant  had  succeeded.  That  was  a  contract  for  the 
transportation  of  property  for  the  express  company,  and  for 
that  purpose  the  railway  company  agreed  to  provide  auitaUe 
facilities. 

The  third  clause  of  the  contract,  upon  which  the  main 
question  for  consideration  arises,  was  as  follows:  ^  The  rail- 
way company  agrees  that  between  all  stations  on  its  main  and 
leased  lines  and  branches  it  will  carry,  free  of  charge  to  said 
express  company,  its  messengers,  wagons,  horses,  and  grain, 
not  exceeding  three  car-loads  in  any  one  month,  and,  as  well, 
all  packages  of  money,  bank  notes,  bonds,  gold,  bullion,  jew- 
elry, and  other  precious  articles,  including  the  safes  in  which 
fluch  packages  shall  alone  be  transported;  and  in  considera- 
tion of  such  free  carriage  said  express  company  hereby 
assumes  all  transportation  risks  and  other  liabilities  whatso- 
ever arising  in  respect  thereof,  and  agrees  to  fully  indemnify 
and  protect  the  railway  company  therefrom." 

This  provision,  in  its  relation  to  property  which. the  railway 
company  should  transport  pursuant  to  the  contract,  did  not 
have  the  effect  to  relieve  or  indemnify  it  against  liability  for 
loss  or  injury  which  should  be  occasioned  by  its  negligence. 
The  intent  to  accomplish  that  purpose  cannot  be  inferred  from 
general  words,  but  must  be  distinctly  expressed  in  the  con- 
tract with  the  common  carrier:  Magnin  v.  Dimmorey  56  N.  Y. 
188;  Mynari  v.  Syracuse  etc.  R.  R.  Co.,  71  N.  Y.  180;  27  Am. 
Rep.  28;  Nicholas  v.  New  York  etc.  R.  R.  Co.,  89  N.  Y,  870. 
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It  is  caid  thai  this  pvoviBion  of  the  contract,  in  its  applica- 
tion to  the  exppees  messenger  referred  to  in  it,  is  not  entitled 
to  snch  appUcalooa  and  •effect;  and  that  by  it  the  defendant 
was  exempt  from  liability  for  his  personal  injury  and  death, 
although  -caused  by  its  negligence.  It  is  true  that  a  carrier  t>f 
persons  is  not  vafbjected  by  law  to  the  obligations  of  a  common 
oairier,  nor  is  «  oarrier  of  persons  a  common  carrier  in  the 
strict  sense  «of  'Ae  term  applieabie  to  It  While  the  latter,  in 
the  transpoitafion  of  property,  is  an  insurer  of  its  safe  transit, 
when  the  obfigatioQ  isnot  qualified  by  contract,  the  negligence 
of  the  carrier  of  persons  h  essential  to  liability  for  injury  to 
them.  The  •settled  doctrine  in  this  state  is,  that  a  carrier  of 
persons  as  well  as  of  property,  and  known  as  a  common  car- 
rier, may,  by  contract,  have  protection  against  liability  for 
injury  caused  by  its  negligence:  WMb  ▼.  New  York  etc.  R.  R. 
Co.,  24  N.  Y.  161;  Biseell  t.  New  York  etc.  R.  R.  Co.,  25  N.  Y. 
442;  82  Am.  Dee.  809;  Powher  v.  New  York  etc.  R.  R.  Co.,  49 
N.  Y.  268;  10  Am.  Rep.  864.  But  whether  in  view  of  the  fact 
that  the  liabifity  ti  a  carrier  to  a  passenger  can  rest  on  no 
ground  less  than  tlnit  of  negligence  renders  it  unnecessary  to 
make  the  stipulation  of  the  contract  definite  and  distinct  in 
that  respect  for  its  relief  from  liability,  is  not  necessarily  the 
subject  of  inquiry  «r  consideration  on  this  review.  It  may, 
however,  be  observed  that  in  those  cases  where  the  defense 
has  been  sustained,  the  contract  has,  by  its  terms,  plainly 
guarded  the  oarrier  against  liability  for  injury  resulting  from 
its  negligence.  The  provision  before  mentioned  of  the  con- 
tract contains  no  stipulation  expressly  exempting  the  railway 
fi'om  liability  uuisiog  from  that  cause.  But  in  a  later  clause 
of  the  oontract  it  was  provided  that  "^ the  railway  compm  y 
agrees  to  assume  the  usual  responsibility  of  railway  compa- 
nies in  transporting  express  freights,  such  responsibility 
being,  liowe<9«r,  expressly  limited  to  cases  of  negligence  in 
running  «nd  handling  its  trains.  But  in  no  event,  whether  of 
negligence  <or4oitheiwi8e,  shall  the  railway  company  be  respon- 
sible, and  it  is  iieteby  released  firom,  and  the  express  company 
hereby  assaaaes,  all  liability  for  money,  bank  notes,  jewelry, 
bullion,  and  precious  packages  hereinabove  provided  to  be 
carried  by  the  railway  company  free  of  charge." 

This  is  theonly  provision  of  the  contract  specifically  express- 
ing any  relief  from  the  consequences  of  the  negligence  of  the 
last-named  company;  and  it  may  be  that  its  protection  from 
Ui^rlity  from  suoh  cause  was  intended  to  be  limited  by  and 
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made  dependent  upon  that  clause.  And  in  that  view  the  pro- 
TiaionB  of  the  third  clause  of  the  contract  may  have  been 
intended  to  furnish  the  means  of  indemnity  to  the  railway 
companji  so  fiiras  the  express  company  assumed  the  risk  and 
andertook  to  indemnify  and  protect  it  from  liability.  These 
considerations  bear  upon  the  construction  of  the  last-mentioned 
provision  of  the  contract;  and  if  the  messenger  had  been  ad- 
vised of  it,  the  question  may  have  arisen  whether,  in  its  appli- 
cation to  him,  the  liability  of  the  defendant  would  be  deemed 
to  have  been  any  less  qualified  than  in  its  relation  to  the 
property  to  which,  in  common  with  him,  it  there  related. 
That  is  to  say,  whether  the  general  words,  apparently  applied 
to  the  property  and  to  him  without  discrimination,  were  en- 
titled to  a  more  extended  import  as  to  the  messenger  than 
could  be  given  to  them  in  their  application  to  the  other  ob- 
jects to  which  they,  in  the  same  connection,  also  equally 
related.  It,  however,  does  not  appear  that  the  plaintiff's  intes- 
tate had  any  knowledge  or  informationof  the  provisions  of  the 
contract  between  the  two  companies.  When  he  entered  into  | 
the  service  of  the  express  company  he  assumed  the  ordinary 
hazards  incident  to  that  business  in  his  relation  to  that  com- 
pany, but  there  was  no  presumption  or  implied  understanding 
that  the  messenger  took  upon  himself  the  risks  of  injury  he 
might  suffer  from  the  negligence  or  fault  of  the  defendant. 
He  was  in  no  sense  the  employee  of  the  defendant,  nor  could  he, 
without  his  consent,  be  subjected  to  the  responsibilities  of  that 
relation:  Missouri  Pacific  Ry  Co.  r.  /vy,  71  Tex.  409;  10  Am. 
St.  Rep.  758.  He  was  lawfully  in  the  car,  having  the  charge 
of  the  property  and  business  there  of  the  express  company 
under  its  employment;  and  although  he  paid  no  fare  to  the 
.  defendant,  was  carried  by  virtue  of  no  contract  made  by  him 
personally  with  the  latter,  and  must  have  understood  that  he 
was  there  pursuant  to  some  arrangement  of  his  employer  with 
the  defendant,  he  was  not  necessarily,  by  that  fiict,  chargeable 
with  notice  of  the  provisions  in  question  of  the  contract.  Pre* 
sumptively,  he  was  entitled  to  protection  against  personal  in* 
jury  by  the  negligence  of  the  defendant:  Blair  v.  Erie  R'y  Co^ 
66  N.  Y.  313;  23  Am.  Rep.  65;  Nolton  v.  We$Um  R.  JL  Oorp^ 
16  N.  Y.  444;  69  Am.  Dec.  623;  Smith  v.  New  York  O.RJLCo^ 
24  N.  Y.  222;  29  Barb.  132;  CoUett  v.  London  A  N.  W.  Bfy  Co., 
16  Ad.  A  E.  984.  And  it  is  not  seen  how  Brewer  could,  with- 
out his  knowledge  or  consent,  be  placed  in  such  relation  to 
the  defendant  as  to  relieve  it  from  liability  to  him  fur  the  con* 
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Bequences  of  its  negligence  affecting  him  personally.  His 
contract  of  employment  with  the  express  company  for  its  ser- 
vice did  not,  so  far  as  appears,  impose  upon  him  such  hazards, 
nor  was  he  chargeable  with  the  stipulations  in  the  contract 
between  those  companies  except  so  far  as  they,  through  notice 
to  him  or  otherwise,  entered  into  that,  pursuant  to  which  he 
went  into  or  remained  in  the  service  of  the  express  company. 
The  negligence  of  the  defendant  was  the  violation  of  its  duty. 
It  was  the  want  of  the  care  to  which  the  plaintiff's  intestate 
was  entitled  for  his  protection.  This  duty  and  such  right  did 
not  depend  or  rest  upon  contract,  but  upon  the  relation  as 
carrier  of  the  plaintiff,  and  the  care  which  the  defendant  as 
such  was  required  to  exercise.  It  is  violated  duty  that  fur- 
nishes the  ground  of  an  action  for  negligencCi  and  where  there 
is  no  duty  there  is  no  liability  for  such  cause.  We  are  unable 
to  see  in  principle  any  legal  support  for  the  proposition  that  a 
person  entering  into  a  contract  of  service  with  one  employer 
may,  without  his  knowledge  or  assent,  be  made  to  assume  the 
hazards  of  a  service  conducted  by  another,  and  in  which  he 
is  not  engaged,  and  be  personally  subjected  to  the  consequences 
of  the  negligence  of  the  latter,  without  remedy  against  him. 
No  such  question  was  in  the  case  of  SeyboU  v.  New  York  etc. 
R.  R.  Co.^  95  N.  Y.  662,  47  Am.  Bep.  75,  which  arose  out  of 
the  same  disaster. 

The  contract  between  the  companies  did  not  purport  to  re- 
lieve the  defendant  from  its  duty  to  exercise  due  care  for  the 
protection   of  the  messenger.    Nor  did  the  defendant  take 
from  it  any  right  to  disregard  such  duty.    But  whatever  right 
to  relief  from  the  consequences  of  its  negligence  in  that  re- 
spect the  defendant  derived  from  the  contract  arose  by  way 
of  indemnity  upon  the  stipulations  of  the  express  company. 
These  views  lead  to  the  conclusion  that  the  question  of  negli- 
gence (which  fact  was  supported  by  evidence)  was  properly 
submitted  to  the  jury.     And  the  charge  of  the  court  to  them,  r 
'*  that  the  extent  of  the  defendant's  obligation  to  the  deceased ; 
was  to  use  ordinary  care,"  was  as  favorable  to  the  defendant ' 
as  could  be  required  by  it.    The  deceased  was  a  passenger, 
and  therefore  the  refusal  of  the  court  to  charge  to  the  con-  [ 
trary  was  not  error:  Blair  v.  Erie  Ry  Co,^  66  N.  Y.  813; 
28  Am.  Rep.  65.    The  location  of  the  express-car  in  the  train 
did  not  deny  to  him  the  benefit  of  that  relation. 

No  other  question  requires  consideration. 

The  judgment  should  be  afiirnied. 
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.Ato  BMKWJjn^  — -Biaki  aMomed  bj  ienr«itt  Xfadau  t.  ITMfg 
JBwr  X— i6y  Cb^»  76  Wu.  120|  SO  Am.  St  Bep.  29,  and  mam  oolleotad  ia 
B0ia41. 

MAsmt  M3KD  BUTAiiT— Nnuonoi.  —  A  Mrrmal  is  tlM  gen«nl  em- 
ploymaot  and  pay  of  mm  nilnwd  eompany,  Imt  angagad  in  qptckl  aamoaa 
foranoliiar,  through  aa  acraaaMBi  batwaaa  thatvo  compaaiaa,  aiajraoovar 
of  tha  oompaay  for  whom  aaoh  apacial  aanrioea  ara  performed  for  aa  injory 
received  by  reaaon  of  ita  negligeaoai  MlMomri  «(&  B^9  Co,  ▼.  Jc/mm,  75  Tez. 
161;  16  Am.  St  Bep.  879. 

NxoLiGXvo%  CoHTRAOTS  BxEMfrua  FBOM  LiAXiLiTr  fos.  —  Oontracta 
atipalating  for  ezemptnofram  fiability  ior  negligeooeara  aot  favored  in  law, 
aad  ahonld  be  airiotly  coiiatouad,  with  avary  intendmant  againat  the  party 
aeekiag  their  proteoiioa:  Ortw  r.  Bradttreet  Cwi^Mmy,  lai  Pa.  St  161;  19 
Am.  St  Bep.  681,  aad  note  683.  Without  aa  azpreM  exemption  provided 
by  oontraet  a  railroad  company  ia  Uabla  Tor  an  injnry  oanaed  by  ita  negli- 
genoa  to  a  paaaaiiger  kwfidly  an  Ha  train,  althoagh  he  paya  no  iara^  aa,  for 
iaataaeap  tha  maaaengar  of  aa  aoq^iaaa  aompaay:  Blair  w,  Mrk  JE>  Cbi,  66 
N.  Y.  813;  S8  Am.  Bep.  66^  aad  aota;  aaa  alaa  Xaaioa  ▼«  Oloaafar,  68  Ma 
8I0|  10  Am.  Bap.  799. 


Glabk  V.  Dbyob. 

pS4VawT0BX,mi 

OoimiAaT,  Bdui  worn  IxraBnuETATioir  or.  —The  primaiy  lola  far  the  ia- 
terpretation  of  a  covenant  contained  in  a  deed  ia  to  gather  tha  intentiaa 
af  the  partiea  from  their  word%  by  reading,  net  aimply  a  ain^e  danaa^ 
bat  the  entire  context^  and  where  tha  meaning  la  donbtfal,  by  aooaidaa* 
lag  aabh  aarronndii^  droBmataaoae  aa  thay  are  praaaaied  to  havaaoa* 
aidered  when  their  minda  met 

Babsm BMT  Attaohbd  TO  Lahb  bt  Plaiv  AMD  DnwoT  Lasouaqb  ohlt.  — 
It  la  only  by  the  nae  of  plain  and  direct  langnage  of  a  grantor  that  it  can 
be  held  that  he  haa  created  a  right  ia  tha  natora  of  aa  aiaiiBiaiit  ia  kad 
and  attached  it  ta  one  panel  aa  tha  dominant  aatata^  and  made  the  othv 
aarvient  thereto  for  all  time  to  come.  The  creation  of  anoh  a  right  will 
not  be  inferred  by  a  forced  oonstmotion  of  a  covenant  nor  1^  any  am* 
plification  of  ita  langnage  beyond  ita  natural  meaning.  Where,  there- 
fore, the  owner  of  two  adjoiotng  mtj  lota  convcjra  one  of  tham  by  a  deed 
ia  which  ha  eovenant%  for  himael^  hia  heira,  ezeentora,  ariminiatrataw^ 
and  aBcigna,  to  and  with  the  giante%  hia  bain,  exeontom^  adminiatra* 
tora,  and  aaaigua,  that  ha  will  not  erect  or  canae  to  be  erected  on  aaid 
lot  any  building  which  shall  be  regarded  aa  a  nniaance^  or  which  ahall  be 
aconpied  for  any  pnipoae  which  may  render  it  a  nnimnee^  thia  eavanaat 
must  be  regarded  aa  paraoaal  to  the  ^paoter,  aad  aolely  i^inat  Ua  ova 
acts,  and  will  aot.make  him  liaUa  far  tha  aotaaf  haa  graataaa  oral  aab* 
aeqnent  owners,  providad  he  aaither  doaa  anch  acta  himaaif  aor  caaaaa 
them  to  be  done. 

Action  to  recover  damages  for  the  breach  of  a  eoYemunt 
oontaiued  in  a  deed  from  the  defendant  to  the  plaintiff's 
grantor.    The  covenant  was  in  these  words:  ^  And  the  said 
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MoBBB  Devoe,  Imng  sltso  {be  owner  of  the  adjoining  lot  known 
and  distingnisfaed  as  Na.  22  Tenth  Street*  for  himself,  his 
heirs,  ezecntors,  administrators,  an«(  assignsi  doee  hereby 
covenant,  to  and  with  the  said  partj  of  the  seooad  part,  his 
heirs,  execntors,  administratore,  and  assigns,  that  he  will  not 
erect  or  cause  to  be  erected  on  said  lol,  No.  22  Tenth  Street, 
any  building  wbich  shall  be  regarded  aa  a  nuisance  or  which 
shall  be  occupied  for  any  purpose  which  may  render  it  a  nui- 
sance.'' A  building  was  erected'  upon  the  lot,  which  was  after- 
wards converted  Into  a  Kvery-stable,  and  so  used,  according 
to  the  verdict  of  the  jury,  as  to  constitute  a  irnfsance.  Upon 
the  trial  of  this  case,  it  appeared  that  the  delsndant  neither 
caused  nor  permitted  tho  nuisance,  but  that  it  was  created 
and  maintained  by  his  grantees  and  their  lessees^  without  his 
consent  The  trial  court  rendered'  judgHMnt  kpon  a  verdict 
in  favor  of  the  plaintii!?  The  generaP  Itonos  of  the  supreme 
court  reversed  this  judgment,  and  tbei  plaintiff  appealed. 
Other  facts  appear  from  the  opinion. 

David  O&rber^  for  the  appellant 

Frtlinf  H,  8mUh,  for  the  respondent 

Vann,  J.  This  is  not  an  action  in  equity  to  restrain  the  con- 
tinuance of  a  nuisance,  nor  in  tort  to  recover  the  damages 
caused  by  a  nuisance,  but  is  simply  for  a  breach  of  the  cove- 
nant set  forth  in  the  foregoing  statement  It  is  not  brought 
against  one  who  personally,  or  through  his  agents  w  tenants, 
created  the  nuisance,  nor  against  one  who  owned  the  property 
at  any  time  when  the  nuisance  existed  thereon,  hut  against  a 
former  owner  of  two  city  lots,  who,  in  selling  one,  mauy  years 
ago,  made  said  covenant  with  reference  to  the  other,  which  he 
soon  conveyed  away,  and  since  then  he  has  had  no  interest  in 
either.  Ttie  covenant,  therefore,  is  not  only  the  fouudation  of 
the  pTaintifT's  claim,  but  is  the  limit  of  the  defendant's  liabil* 
ity.  It  is  not  denied  that  the  plaintiff  had  a  remedy  for  the 
nuisance  against  those  who  caused  it,  independent  of  any  cov^ 
enant^but  this  action  depends  strictly  upon  the  covenant,  and 
can  be  maintained  only  by  showing  a  breach  thereof 

A  covenant  is  simply  a  contract  of  a  special  nature,  and  the 
primary  rule  for  the  interpretation  thereof  is  to  gather  the 
Intention  of  the  parties  from  their  words,  by  reading,  not  simply 
a  single  clause  of  the  agreement,  but  the  entire  context^  and 
where  the  meaning  is  doubtful,  by  considering  such  surround- 
ing circumstances  as  they  are  presumed  to  have  considered 
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when  their  mindt  met:  Quaekenho9$  ▼.  Laming^  6  JohnB.  49; 
Duryea  v.  Mayor  etc.,  62  N.  Y.  692, 597;  Wutem  New  York  Ins. 
Co.  ▼.  ClinUm,  66  N.  Y.  826;  Piatt  on  Covenanta,  186. 

The  deed  under  oonBideration  ia  ia  the  ordinary  form,  except 
that  between  the  habendum  clause  and  the  UBual  coveuanta 
contained  in  modern  convejances  the  paragraph  in  question 
was  inserted,  consisting  of  a  single  sentence.  This  covenant 
is  purely  negative  in  character,  and  has  no  relation  to  the  land 
conveyed,  but  relates  wholly  to  other  premises  owned  by  the 
covenantor,  and  in  which  the  covenantee  had  no  interest.  There 
was  no  agreement  that  the  premises  should  not  be  used  for 
certain  purposes,  or  that  they  should  be  free  from  nuisances 
forever.  There  was  no  corresponding  covenant  by  the  grantee 
restricting  the  use  that  he  might  make  of  the  premises  con- 
veyed  to  him,  so  that  the  restrictions  might  be  mutual,  and 
uniformity  of  use  thus  secured.  No  spedal  object  to  be  attained 
by  the  covenant  is  apparent,  because  both  parcels  of  land  were 
tenement-house  property,  situated  on  a  back  street  and  aur* 
rounded  by  buildings  of  an  inferior  character. 

In  construing  the  covenant,  it  is  to  be  observed  that  th^ 
grantor,  although  speaking  for  himself  and  his  successors,  tt 
the  grantee  and  his  successors,  confined  the  restriction  to  him* 
self  alone,  by  agreeing  that  he,  the  grantor,  would  neither 
erect  nor  cause  to  be  erected  any  building  that  should  be  rs» 
garded  as  a  nuisance.  According  to  the  literal,  and  heneti 
natural,  interpretation  of  this  language  the  parties  meant  that 
the  grantor  should  not  personally  do  or  cause  to  be  done  any 
of  the  inhibited  acts.  No  doubt  could  arise  as  to  the  cor 
rectness  of  this  construction,  if  the  parties  had  not  agreed  in 
behalf  of  themselves  and  their  assigns.  The  substance  of  the 
covenant,  however,  is  limited  to  the  covenantor,  and  purports 
to  restrict  his  action  only.  While  the  capacity  in  which  he 
assumes  to  contract  is  in  behalf  of  himself  and  others,  the 
actual  contract,  or  the  thing  agreed  not  to  be  done,  is  limited 
to  his  own  acts.  Clearly,  the  inconsistency  cannot  be  dispelled 
by  subordinating  substance  to  form,  or  by  holding  that  the 
actual  agreement  is  of  less  importance  than  the  capacity  in 
which  it  was  made. 

The  learned  counsel  for  the  plaintiff  contends  that  the  cove- 
nant should  be  read  distributively,  or  as  if  the  grantor  hnd 
written:  *^  I  covenant  for  myself  that  I  will  not  build,  etc.,  I 
covenant  for  myself,  my  executors  and  administrators,  th^t 
neither  I  nor  they  will  so  build,  and  I  covenunt  for  luy  &•- 
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lignfl  that  they  will  not  bo  build  ";  but  the  objection  to  such 
a  oonstraction  is,  that  it  requires  something  to  be  inserted 
that  the  grantor  never  assented  to.  He  did  not  agree  that 
his  executors,  or  his  administrators,  or  his  assigns  should  not 
build,  but  only  that  he  would  not  build.  He  used  no  words 
that  connected  any  one  except  himself  with  the  restriction 
against  building,  or  that  imposed  an  obligation  in  that  regard 
upon  any  other  person.  It  was  not  a  general  covenant  *'  not 
to  erect,"  as  in  Phcsnix  Ins.  Co.  ▼.  Continental  Ins.  Co.^  87 
N.  Y.  400,  but  a  special  covenant  that  the  grantor  would  not 
erect,  showing  an  intention  to  contract  against  the  acts  of  one 
person  only. 

While  effect  should  be  given  to  every  word  of  a  written  in- 
strument, if  possible,  it  is  necessary  sometimes  to  reject  a 
part  as  surplusage;  and  it  is  never  allowable,  in  order  to  pre- 
vent that,  or  to  effect  any  other  result,  to  insert  that  which 
the  parties  did  not  agree  to.  A  personal  covenant  binds  the 
heirs,  executors,  and  administrators  in  respect  to  assets,  so 
that  the  word  **  assigns  "  only  need  be  rejected  as  surplusage, 
in  order  to  relieve  the  case  of  all  diflScuIty.  A  strained  con- 
struction that  has  no  foundation  to  rest  upon  except  the 
single  word  '^  assigns,"  used  in  the  descriptive  and  unsub- 
stantial way  already  mentioned,  should  not  be  resorted  to 
when  it  involves  a  serious  result  to  the  grantor  with  but 
slight  benefit  to  the  grantee,  because  it  is  improbable  that, 
under  such  circumstances,  such  a  result  was  intended. 
Hence  only  by  the  use  of  plain  and  direct  language  of  the 
grantor  should  it  be  held  that  he  created  a  right  in  the  nature 
of  an  easement  and  attached  it  to  one  parcel  as  the  dominant 
estate,  and  made  the  other  servient  thereto  for  all  time  to 
oome.  We  think  that  the  language  used  by  the  parties  per- 
mits no  such  result.  We  agree  with  the  learned  general 
term  that  the  construction  contended  for  by  the  plaintiff 
**  would  be  giving  a  scope  to  the  covenant  far  beyond  what 
the  language  used  requires,  and  beyond  what  the  grantees  of 
lot  Na  22  had  a  right  to  assume  in  accepting  a  conveyance 
of  that  lot.  An  encumbrance  affecting  lot  No.  22  for  the  sole 
benefit  of  lot  No.  24,  and  in  a  conveyance  of  lot  No.  24,  into 
which  a  purchaser  would  hardly  look  for  encumbrances  upon 
lot  Na  22,  will  not  be  inferred  by  a  forced  construction  of  the 
covenant,  or  any  amplification  of  its  language  beyond  its  nat- 
ural meaning." 

In  London  ote.  IPy  Co.  v.  BuU^  47  L.  T.  Rep.  418,  upon 
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iha  plaintiff  reBeSy  the  tfile  of  the  grantee  and  bis  les* 
Beee  was  eubjeot  to  the  eovenant.    The  entire  langnaige  used 
by  the  eontraeting  paitieB,  and  the  emmmstanoee  aurround* 
Ing  them  when  thej  contracted,  showed  an  nnmistakable 
intention  that  the  resMction  should  be  permanent,  and  apply 
to  any  one  who  owned  or  occupied  the  land.    The  grantee 
was  the  covenantor,  and  the  court  did  not  hold  him  liable  on 
his  covenant  for  the  acts  of  his  assignSi  but  awarded  an  in- 
junction against  the  owners  and  occupants.    While  we  are 
unable  to  concur  in  all  that  was  said  by  the  court  in  that 
case^  we  do  not  regard  the  result  as  opposed  to  the  principle 
of  our  judgment  upon  this  appeal. 

In  Norman  v.  WeliSy  17  Wend.  136^  the  defendant  was  held 
liable  uiK)n  the  ground  that  the  act  claimed  to  have  been  a 
violation  of  the  covenant  was  his  own  act,  *^of  which  he  is 
annually  receiving  the  avails  by  way  of  rent." 

We  think  that  the  covenant  in  question  was  personal  to  the 
defendant,  and  was  solely  against  his  own  acts;  that  it  did 
not  make  him  liable  for  the  acts  of  his  grantees  or  of  the  sub» 
sequent  owners;  and  that  as  he  neither  did  the  acts  com- 
plained  of,  nor  caused  them  to  be  done,  no  cause  of  action  was 
established  against  him. 

The  order  should  be  aflSrmed,  and  judgment  absolute  ren- 
dered against  the  plaintiff,  with  costs. 


Oohtraotb,  OovvTHViinov  or,  Gbnerallt:  Zkmt»  ▼.  JMkH;  S9  Ala.  40f  y 
18  Am.  St  Rep.  126^  and  note  ISO.  It  is  the  datj  of  tiie  eonrt  to  so  con- 
■true  ft  deed  as  to  oany  oat  the  intent  of  the  partiea  making  it^  if  no  legal 
obstacle  lies  in  the  way:  BaaitU  T.  Budkng^  77  Mioh.  838;  18  Am.  St.  Refk 
404,  and  note  409. 

Easkmbnt — CoNOTEUonoN  OT  Grant. — The  eonitnietion  of  a  gnmtof 
a  right  of  way  cannot  be  aided  by  parol  negotiationt,  but  the  langnage  of 
the  grant  itself,  when  nnoertain  or  ambignons,  most  bo  regarded  in  the  light 
of  surroanding  oironmstances  and  the  sitnatioa  of  the  parties:  Hemum  ¥. 
Bobei-ta,  119  N.  Y.  37;  16  Am.  St  Bep^  800.  And  see,  as  to  oonstmetion  of 
grants  of  easements,  3mam$  ▼.  IhtmbuU,  2  Johns.  S13|  S  Am.  Dea  427; 
CfayeUf  w,  Bdkm^  14  Itfass.  49;  7  Am.  Deo.  188. 
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OooBV  OF  Equiit  his  Fowxb  to  Rkjxvx  Pabtt  AOAunn  FoKfixrufta 
and  from  penalty  inoarred,  without  wHlfal  neglect  on  his  part^  by  the 
Iveaoh  of  a  ooncUtion  saheeqaent,  upon  the  principle  of  equity  jarie* 
pmdence  that  a  party  having  n  legal  right  shall  not  be  permitted  to 
arail  himself  of  it  fer  the  porposes  of  injnstioe  or  oppression.  A  mort- 
gagee^ for  a  good  oonsideration,  agreed  not  to  foredose  his  mortgage^ 
which  was  then  dae.  until  one  year  after  the  mortgagor's  death,  pro- 
Tided  that  duiing  said  period  prior  mortgages  on  the  same  property* 
whidiy  with  Us  mortgage,  exceeded  its  vahte,  remained  vnforeolosed, 
aad  no  interest  thesoon  remained  wipftid  for  more  than  iliir^  days  after 
dne^  ''and  so  kmg  as  no  taxes  or  assessments  on  the  said  premises  re- 
main nnpaid  and  in  arrears  for  more  than  thirty  daySi*  Throagh  the 
failorsb  bat  not  wUlf nl  neglect,  of  the  mortgagor's  agents  with  whom, 
■1m  being  absent,  Ae  had  left  money  sufficient  to  make  payment,  a 
sewer  asaessment  remained  nnpaid  ibr  move  than -thirty  daySi  Bntupoa 
learning  this  fact  the  mortgagor  promptly  paid  the  assessment  the  day 
before  the  summons  was  served  upon  her  in  an  aotion  to  foredoee  the 
mortgage.  Held,  that  Ae  should  be  relieved  from  the  oonsequenoes  of 
her  defaralt  in  the  payment  of  the  assessment. 

Action  to  forecloge  a  mortgage.  The  defendant,  in  her  an- 
swer, set  np  the  agreement  referred  to  in  the  opinion.  The 
trial  court  directed  judgment  for  the  plaintiff,  which  was  re- 
versed by  the  general  term  of  the  court  of  common  pleas  for 
the  city  of  New  York,  and  the  plaintiff  appealed.  Other  facts 
are  stated  in  the  opinion. 

Thamoi  AUtBan^  for  the  appellant 

Charles  Donohuej  for  the  respondent. 

BsABLiBT,  J.  The  agreement  of  October  2, 1886,  by  which 
the  plaintiff  agreed  that  no  proceedings  should,  upon  certain 
conditions,  be  taken  to  enforce  the  bond  and  mortgage  during 
the  life  of  Mrs.  Anderson,  and  for  one  year  thereafter,  was 
founded  upon  a  good  oonsideration;  and  inasmuch  as  she 
had  been  in  deiault  in  payment  of  the  sewer  assessment  more 
than  thirtf  days  at  the  time  of  the  commencement  of  this 
action,  the  main  question  is,  whether  she  was,  under  the  cir* 
eumstanees,  entitled  to  relief  against  the  consequences  of  such 
default  At  the  time  the  agreement  was  made,  the  principal 
«nm  seourad  by  the  bond  and  mortgage  had  become  due  and 
payable.  The  prior  mortgagee,  amounting  to  twenty  thousand 
dollars,  with  that  held  by  the  plaintiff,  amounted  to  a  sum 
exceeding  the  value  of  the  premises,  so  that  the  only  value  of 
vthe  equity  of  redemption  to  the  defendant  was  in  the  observr 
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ance  of  the  plaintiff's  agreement  to  postpone  the  foreolosme 
of  the  mortgage.  In  view  of  those  oircunistances,  and  of  the 
fact  that  the  defendant  was  known  to  be  insolvent,  it  is  evi* 
dent  that  the  purpose  of  the  agreement  was  to  protect  her 
equity  of  redemption.  This  was  her  estate  in  the  premises, 
and  the  right  to  her  enjoyment  of  it  was  wholly  dependent 
upon  the  forbearance  of  the  foreclosure  of  the  plaintiff's 
mortgage,  provided  no  action  should  be  taken  on  the  prior 
mortgages.  And  the  arrangement  resulting  in  the  agreement 
was  made  to  enable  her,  so  far  as  the  observance  of  its  provis- 
ions permitted,  to  have  the  benefit  of  such  estate  during  her 
life.  The  right,  therefore,  to  maintain  this  action  to  foreclose 
the  mortgage  was  dependent  upon  the  failure  of  the  defendant 
to  perform  some  condition  in  the  agreement,  and  a  forfeiture 
of  her  right  to  the  further  protection  under  it  of  her  equity  of 
redemption. 

The  power  of  a  court  of  equity,  in  cases  properly  requiring 
it,  will  be  exercised  to  relieve  a  party  against  forfeitures  and 
from  penalties.  And  this  is  upon  the  principle  of  equity 
jurisprudence,  that  a  party  having  a  legal  right  shall  not  be 
permitted  to  avail  himself  of  it  for  the  purposes  of  injustice 
or  oppression.  The  doctrine  was  applied  to  relieve  a  mort- 
gagor from  the  forfeiture  to  which  he  was  subjected,  and  an 
obligor  from  the  penalty  with  which  he  was  chargeable  by  the 
common  law  on  default.  It  is  also  not  only  available  to  cases 
of  leases,  where  forfeiture  of  the  term  and  entry  are  provided 
for  as  the  consequences  of  non-payment  of  rent  on  the  day  it 
becomes  due,  but  is  extended  to  other  cases,  and  more  espe- 
cially to  those  (although  not  necessarily  confined  to  them), 
where  the  default  resulting  in  forfeiture  is  in  payment  of 
money,  as  in  such  case  adequate  compensation  can  be  made: 
Pomeroy's  Eq.  Jur.,  sees.  433,  450,  451.  This  relief  will  not 
be  afforded  in  cases  where  the  default  and  forfeiture  have  been 
occasioned  by  the  willful  neglect  of  the  party  seeking  it.  Nor 
will  it  ordinarily  be  given  where  the  breach  is  of  a  condition 
precedent,  although  that  rule  may  not  be  without  exception. 
In  the  present  case,  the  default  was  in  the  performance  of  a 
condition  subsequent,  because  the  right  of  >the  plaintiff  under 
the  contract  vested  on  its  delivery,  subject  to  the  provision 
that  it  should  be  avoided  or  rendered  ineffectual  by  a  subse- 
quent breach  of  the  conditions,  or  any  of  them,  upon  the  ob« 
servance  of  which  the  defendant's  right  given  by  the  contract 
depended^    And  the  defeat  of  such  right  by  her  default,  which 
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the  plaintiff  by  this  action  seeks  to  make  available  for  the  fore* 
cloBore  of  the  mortgage,  would  result  in  a  forfeiture  from  which| 
or  the  consequences  of  it,  the  court,  upon  the  principle  before 
mentioned,  may  have  relieved  the  defendant,  if  in  other  re* 
spects  she  was  entitled  to  the  interposition  of  its  equitable 
powers  for  that  purpose.  The  stipulation  of  the  plaintiff's 
agreement  essentially  differs,  in  its  nature  and  object,  from  a 
provision  in  a  mortgage  to  the  effect  that  the  principal  sum 
shall  become  due  on  a  specified  default  in  the  payment  of  in- 
terest as  provided  by  it.  In  the  latter  case,  provision  is  so 
made  for  the  time  when  the  principal  sum  may  become  due, 
and  that  time  is  regulated  by  an  event  which  may  or  may  not 
occur,  so  far  as  it  is  dependent  upon  the  default  of  the  mort- 
gngor.  The  consequence  so  produced  is  not  deemed  a  forfeit- 
ure. The  result  is,  maturity  of  the  principal  debt  at  the  time, 
not  definitely  fixed,  when  the  mortgage  is  made,  but  specifi- 
cally stipulated  for  in  that  instrument  And  in  such  case  the 
court,  as  a  rule,  will  not  grant  relief  to  the  mortgagor  from 
the  effect  of  his  default,  when  nothing  is  done  on  the  part  of 
the  mortgagee  to  render  it  unconscionable  for  him  to  avail 
himself  of  it:  Nayes  v.  Clarkj  7  Paige,  179;  82  Am.  Dec.  620; 
Malcolm  v.  AUerij  49  N.  Y.  448;  Bennett  v.  Stevenson,  63  N.  Y. 
508.  But  the  case  at  bar  must  be  considered  and  determined 
in  the  light  of  the  undisputed  facta  and  circumstances  under 
which  the  agreement  was  made,  and  in  reference  to  the  pur- 
pose represented  by  it.  The  money  secured  by  the  mortgage 
was  due  at  that  time.  The  parties  made  no  stipulation  modi- 
fying the  terms  of  the  bond  and  mortgage,  nor  in  terms  ex- 
tending the  time  of  payment,  although  the  right  to  pay  it 
would  exist  while  foreclosure  was  suspended.  Payment,  evi- 
dently, was  not  contemplated.  Nor  was  the  mere  extension 
of  the  time  of  payment  of  the  mortgage  debt  the  object  or  pur- 
pose of  the  agreement.  And  the  conditions  which  the  defend- 
ant was  required  to  perform  were  independent  of  such  debt, 
and  did  not  embrace  the  payment  of  any  part  of  it  The 
purpose  was  to  obtain  and  give  protection  to  the  defendant's 
estate,  consisting  of  her  equity  of  redemption,  that  she  might 
have  the  beneficial  enjoyment  of  it  during  her  life,  subject 
only  to  certain  conditions  to  be  by  her  performed.  The  pri- 
mary purpose  of  the  arrangement  represented  by  the  agree- 
ment was  to  secure  to  Mrs.  Anderson,  for  such  time,  so  far  as 
it  would  have  that  effect,  the  estate  she  then  had  in  the  prem- 
ises, which  oould  not  be  retained  by  her  without  the  suspen- 
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flion  of  (be  Foraclosnre  of  the  mortgage.  The  eflbct,  therefore, 
giTen  to  her  defiralt  by  forecloenre  of  the  mortgage  would  be 
the  farfiritare  of  her  estate  in  the  premisee,  and  no  less  eo,  on- 
der  ttie  cireumstancee,  than  would  be  that  of  a  tenant  of  hie 
term  by  entry  of  his  landlord  for  non^^payment  of  rent  pursa* 
ant  to  a  proyision  in  the  lease. 

In  OUe$  ▼.  ATUtiny  62  N.  Y.  488,  which  was  a  ease  of  that 
character,  Judge  Rapallo,  in  delivering  the  opinion  of  the 
court,  said:  **The  eases  in  which  relief  has  been  denied  are 
either  where  the  lessee  has  willfully  committed  some  affirms- 
tr?e  act  in  violation  of  his  oorenant  or  been  guilty  of  some 
default  the  precise  damage  for  which  cannot  be  ascertained 
by  any  rule.  But  where  the  coTenant  is  simply  for  the  pay- 
ment of  money,  the  forfeiture  is  regarded  as  security  merely 
for  such  payment,  and  equity  will  not  allow  it  to  be  enforced 
after  the  party  has  obtuned  all  that  it  was  intended  to  secure 
to  him.''  Bo  in  the  present  case,  the  purpose  of  the  condition, 
subject  to  which  the  right  of  the  defendant  was  taken  and  to 
be  held  under  the  agreement,  was,  not  to  permit  the  increase 
of  the  amount  of  the  prior  mortgages  by  the  accumulation  of 
interest  upon  them,  or  allow  charges  for  taxes  and  assessments 
to  remain  on  the  premises.  This  was  the  extent  of  the 
requirement,  and  it  may  necessarily  be  supposed  that  the  con- 
sequences which  the  contract  permittied  to  result  to  her  from 
default  were  intended  to  secure  the  accomplishment  of  such 
purpose.  The  ease,  so  far  as  relates  to  the  nature  of  the 
agreement  and  its  object,  comes  within  those  to  which  the 
equitable  doctrine  before  mentioned  may  properly  be  appli- 
cable: D$  Forest  ▼.  Boies,  1  Bdw.  Gh.  894;  AtkinB  t.  Chilsm, 
11  Met.  112;  Hagar  v.  Buck,  44  Vt.  285;  8  Am.  Dec.  868. 

The  sewer  assessment  of  123.08  had  been  standing  upwards 
of  a  year  when  this  action  was  commenced,  and  when  the 
defendant's  attention  was  called  to  it,  the  assessment  was 
promptly  paid  the  day  previous  to  the  senrioe  on  her,  at  Chi- 
cago, of  the  summons  and  complaint.  Tiie  trial  court  found 
that  the  previous  non-payment  of  it  wae  owing  solely  to  the 
negligence  of  the  defendant's  son,  an  agent,  Henry  8.  Ander- 
son. The  facts  bearing  upon  that  sabgeot  are  undisputed. 
There  is  nothing  in  the  ervidence  to  permit  the  inference  that 
the  defendant  did  not  intend  to  promptly  pay  all  taxes  and 
assessments  on  the  property.  She  left  that  matter  in  charge 
of  her  son,  who  resMed  in  the  ctty,  and  abe  was  «way  from 
there.    He  paid  the  taxee  in  lW6,««d  had  -ia  Us  hands  the 
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defendant's  money  with  which  to  pay  sneh  obarges,  and  sufflr 
cient  to  pay  the  asseesment  during  the  time  it  remained  un« 
paid,  and  the  only  reason  of  his  failure  to  pay  it  was^  that  lie 
did  not  know  that  it  was  made  or  existed*  It  appears  that  he 
might  have  ascertained  aboui.iiattbaoffioe  of  the  clerk  of 
arrears.  But  when  he  paid  the  tax  of  1886^  at  the  taxroffice 
in  the  city,  the  son  was,  upon  his  inquiry^  informed  by  some 
one  in  the  office  that  there  was  no  sum  due  or  in  arrears 
against  the  property. 

It  is  clear  that  the  purpose  of  the  defendant's  son  was  to 
pay  the  taxes  and  assessments,  and  that  his  failure  to  make 
an  earlier  payment  in  this  instance  was  not  willful  neglect  on 
his  part,  nor  was  the  plaintiff  prejudiced  by  it. 

The  plaintiff  is  entitled  to  all  the  inferences  properly  dedu- 
cible  from  the  evidence,  as  well  as  the  benefit  of  the  facts  found 
upon  it,  in  support  of  the  judgment  of  the  special  term,  as 
it  must  be  assumed  that  it  was  reversed  by  the  general  term 
on  questions  of  law  <mly,  sinoe  nothing  in  the  decision  ap- 
pears to  the  contrary.  But  we  think,  upon  nndispvted  eyi« 
dence,  and  in  view  of  the  facts  as  found  by  the  court,  the 
case  was  one  in  which  the  defendant,  Anderson,  was  entitled 
to  equitable  relief,  and  that  the  absolute  denial  of  it  to  her 
was  error.  The  defendant  may  properly  have  been  charge* 
able  with  some  costs.  And  in  view  of  the  situation,  neither 
party  should  have  costs  of  the  special  term. 

The  order  should  be  affirmed,  and  judgment  absolute  di- 
rected for  the  defendant  to  the  effeetthat  she  be  relieved  from 
the  CMisequenees  of  her  default  in  the  payment  of  such  assess* 
ment|  with  costs  of  the  appeal  to  the  general  term  and  in 
this  court. 

Pabkbb,  J.  (dissenting).  A  stipolation  that  a  debt,  the 
payment  of  which  is  secured  by  a  mortgage  on  real  estate, 
shall  become  due  and  the  security  foreclosable  upon  the  fail- 
ure of  the  mortgagor  to  pay  interest  as  it  falls  due  or  the 
taxes  asoessod  on  the  mortgaged  premises,  is  neither  a  pen- 
alty nor  a  forfeiture,  and  a  court,  in  the  absence  of  fraud  on 
the  part  of  the  mortgagee,  cannot  relieve  the  mortgagor  from 
the  consequences  of  his  neglect  to  pay  according  to  the  terms 
of  fais  ooDtraett  Jones  on  MortgaeaB,  sees.  77,  1180-4182; 
WiHsie  on  Mortgage  Foreclosures,  sees.  48-47$  Thomas  on 
Mortgages,  sec.  228;  and  the  cases  cited  in  the  seetions  of 
the  text-books  referred  to.  The  stipulation  gave  an  extension 
of  eredity  its  coatiuuance  until  one  yeai  after  defendant's 
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death  being  made  dependent  cm  the  non-forecloenre  of  prior 
mortgagee,  the  payment  of  interest  within  thirty  days  after 
maturity,  and  taxes  and  aseesements  within  thirty  days  after 
the  same  shall  be  in  arrears.  From  the  fidlnre  to  pay  taxes 
or  assessments  the  court  ean  no  more  relieve  a  party  than 
from  the  failure  to  pay  interesti  which  it  cannot  do  in  the  ab- 
sence of  fault  on  the  part  of  the  mortgagee:  HaU  y.  Oouver" 
neur,  4  Edw.  Ch.  207;  Spring  t.  FUk,  21  N.  J.  Eq.  176,  178; 
Ferris  y.  Ferri$,  28  Barb.  29;  Bennett  t.  Stevenson,  68  M.  Y. 
608.  It  is  not  asserted  that  the  mortgagee  here  was  in  fault. 
The  defendant  merely  attempts  to  excuse  her  neglect.  A  sim- 
ilar attempt  was  made  in  Ferris  t*  FerriSf  28  Barb.  29,  but 
without  avail. 

Order  affirmed,  and  judgment  accordingly* 


FoanrruuM  abb  hot  FAToasD  vk  Equitt,  and  v«  aavtr  anforoed  if 
oooched  in  ambiguous  Ungnage:  OUary  r,  Folffer,  84  CUL  816;  IS  Am.  St» 
Rap.  187.  Nor  are  forfeitares  favored  in  lav:  OmUker  ▼•  Mutual  Aid  Am\ 
40  La.  Ann.  776;  8  Am.  Si.  Rep.  554. 

FoRmnniBS  will  bs  Rbubvbo  AOAiNav  nr  BQunrr,  vhon  it  ean  bo 
done  withont  Yi<denoe  to  the  oontraot  rights  of  the  parties:  Hall  ▼.  Delth 
pfatne,  5 Wia.  206;  68 Am.  Dea  67,and  note  85;  Blairr.  Gkambim,  89  BL 
621;  88  Am.  Dea  322. 
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TmoBAPH  CoMFAirr's  DoTT  isr  Transmission  Airi>  DxLnrxBT  or  BCbs- 
flAOia.  —  When  a  telegraph  oompany  recei^es^  without  oonditions,  a 
message  for  transmission,  among  other  obligations  implied  is  the  dntj 
to  accnrately  transmit  and  deliver  to  the  addressee  the  message  re- 
ceived. It  does  not  insure  the  accurate  transmission  and  delivery  of  the 
message,  but  it  undertakes  to  exercise  due  diligence  to  accurately  trans- 
mit and  deliver  it. 

Pbdia  Facib  Etidbnci  ov  Nigliobncb  is  Failiho  to  Propbblt  Dbuvbb 
Tklioraphio  Mbssaob.  —  In  an  action  against  a  telegn^  company  to 
recover  damages  for  failing  to  accurately  or  promptly  delirer  a  message^ 
the  plaintiff  makes  out  a  prima  fade  case  of  negligence  against  the 
company  by  proving  the  contract  and  its  breach,  without  giving  evi- 
dence of  any  negligent  act  of  omission  or  commission  on  the  part  ol  Um 
oompany  or  of  its  agents. 

Bhabb-holdbb  ih  Cobpobatior  vot  Chabobablb  wrr  Oomfi'BuqwfB 
NonoB  OF  RiaoLirnoira  or  rra  Dibbotobs.  — A  sharo-hcldsr  in  a 
poration  is  not  chargeable  with  constmctiYe  notice  of 
adopted  bj  its  board  of  directors,  or  of  provisions  in  its  by-laws  rsgn« 
lating  the  mode  in  which  its  business  shall  be  transacted  with  its  cns- 
tomers;  and  Biisn  he  deals  with  the  corporation  as  a  cnstoBier«  his  rights 
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•re  in  no  wiae  limited  by  its  regnUtione  or  by-laws  not  brought  to  his 
knowledge. 
Mbasubb  ov  Damaobs  for  Failure  to  Propbrlt  Dbliykb  Tblkoraphio 
Mbssaox. — Where  a  member  of  a  firm  of  stock-brokers  delivers  to  a 
telegraph  eompany  a  message  directed  to  his  firm,  ordering  it  to  buy 
certain  shares  of  stock,  but  the  operator  negligently  transmits  the  mes* 
■age  directed  to  such  member  of  the  firm  individually,  in  coubeqnence  of 
which  the  message  remains  unopened  until  his  return  home  the  next 
day,  when  he  purchases  the  shares  at  an  advanced  price,  in  an  action 
Against  the  company  for  the  negligent  transmission  of  the  message,  the 
measure  of  damages  is  the  difference  between  the  price  paid  for  the 
■hares  and  that  for  which  they  would  have  been  bought  the  day  before^ 
had  the  message  been  accurately  transmitted  and  delivered. 

TXLKOBAPH    COMPANT    MAT    BT    COKTRAOT,    BUT    HOT    BT    MbRB    KoTICB, 

Limit  its  Liability.  —  A  telegraph  company  incorporated  under  the 
general  statutes  of  New  York  may  by  contract  limit  its  liability  for 
mistakes  or  delays  in  the  transmission  or  deltyery,  or  for  the  non-delir* 
•ry,  of  messages,  caused  by  the  negligenoe  of  its  servants,  if  the  negli- 
gence be  not  gross,  to  the  amount  reoeived  for  sending  the  messsge;  but 
it  cannot  so  limit  its  liability  by  a  mere  notice,  unless  it  is  bronght  to 
the  personal  knowledge  of  the  sender  of  the  message  and  he  is  shown 
to  have  assented  to  it  Li  respect  to  the  right  d  tdegraph  companies 
to  limit  their  liability  by  notice,  the  same  rale  applisc  to  them  thai 
applies  to  common  carriers. 

Action  to  recover  damages  alleged  to  have  been  caused  by 
the  defendant's  failure  to  correctly  transmit  a  telegraphic 
message.  On  the  morning  of  July  31,  1884,  the  plaintiff,  who 
was  then  a  member  of  the  firm  of  T.  W.  Pearsall  &  Co., 
bankers  and  brokers,  wrote  the  following  message  on  a  blank 
sheet  of  paper,  and  delivered  it  to  the  defendant's  operator  at 
Oreat  Neck,  Long  Island:  — 

•*!.  W.  Pearsall  &  Co.,  Mills  Building,  New  York  City. 
**  Buy  one  thousand  Western  Union  Telegraph. 

"T.  W.  Pearsall.'* 

The  operator  sent  it  addressed  to  '^T.  W*  Pearsall,  Mills 
Building,  New  York  City."  It  was  delivered  in  New  York  in 
a  sealed  envelope  addressed  ^'  T.  W.  Pearsall/'  and  as  no  one 
in  the  oflSce  had  authority  to  open  telegrams  addressed  to  the 
plaintiff  individually,  it  remained  unopened  until  about  ten 
o'clock  next  morning,  when  the  plaintiff  arrived  at  the  office. 
The  result  was,  that  the  shares  ordered  were  not  bought  until 
August  1st,  when  the  plaintiff  had  to  pay  for  them  seventeen 
hundred  dollars  more  than  they  could  have  been  bought  for 
the  day  before.  This  action  was  brought  to  recover  that  sum. 
The  substance  of  the  conditions  printed  on  form  No.  2,  re- 
ferred to  in  the  opinion,  were,  that  the  company  would  not  be 
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liable  for  misiaket  in  the  delivery  of  a  message,  wbeifaer  hap- 
pening by  negligence  of  its  servants,  or  otherwisOi  beyond  tlie 
atnount  received   for  sending  the  samOi  unless  the  sender 
should  order  the  message  telegraphed  back  to  the  originating 
o^ce  for  comparisQDy  and  for  this  service  one  half  the  regular 
rate  was  to  be  charged.    The  answer  alleged  that  the  plaintiff" 
had  notice  of  those  terms  and  conditions.    On  the  trial,  how* 
ever,  he  testified  that  he  had  no  knowledge  thereof,  although 
he  admitted  that  he  was  familiar  with  the  general  appearance 
of  the  defendaoVs  blanks,  and  bad  frequently  sent  messages 
written  on  them.    The  jury  returned  a  verdict  for  the  plain- 
tiff, upon  which  a  judgment  was  entered,  which  was  affirmed 
by  the  general  ter m^  and  the  defendant  appealed. 

Burton  If.  Harriion^  for  the  appellant. 

TkomoB^  0.  Shemrmanf  tot  the  rsapotident. 

FoLXaBTTy  G.  J.  This  a(^on  was  tried  and  a  recovery  bad  at 
eircuit,  which  was  sustained  at  the  general  term  on  the  theory 
that  the  contract  between  the  parties  was  the  one  implied  by 
law  when  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission*  Among  other  obligations  implied 
in  such  a  case  is  the  duty  to  accurately  transmit  and  deliver 
to  the  addressee  the  message  received,  which  in  this  case  de- 
fendant failed  te  do,  as  it  admits,  by  reason  of  the  mistake  of 
the  operator  who  received  and  undertook  to  send  forward  the 
communication.  Under  such  a  contract^  a  telegraph  company 
does  not  insure  the  accurate  transmission  and  delivery  of  & 
dispatch,  but  undertakes  to  exercise  due  diligence  to  do  so. 

The  question  has  several  times  arisen  whether,  in  actions  for 
damages  against  suoh  corporations  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  facie  case  by  proving  the  contract  and  its  breach,  or 
whether  the  plaintiff  must  go  further,  and  give  evidence  of 
some  negligent  act  of  omission  or  commission  on  the  part  of 
the  corporation  orof  its  agents. 

Rittenhouse  r.  Independent  Line  qf  Ddegraph^  44  N.  Y.  26S,  4 
Am.  Rep.  678,  was  brought  to  recover  damages  for  failing  te 
correctly  transmit  a  message,  and  it  was  held  that  a  prima 
facie  case  was  made  out  by  showing  that  the  communication 
delivered  was  not  a  copy  of  the  one  sent. 

In  Baldwin  ▼.  United  States  Tel  Co.,  45  N.  Y.  744,  6  Am. 
Rep.  165,  a  dispatch  was  received  for  "  Erie  Darling,"  but  as 
transmitted  it  was  addressed  to  "E.  R.  Cooley,"  and  was  not 
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deliT^red  to  DarHng  fer  MVMal  days;  and  liwav  held  thai  bj 
proof  of  the8»  facta  a  prima  faei$  ease  was  establiBhed. 

Iq  Breese  t.  United  SimU$  TeL  Cc^  48  N.  Y.  182, 8  Am.  Rep. 
526,  it  waa  pioved  thai  a  meseage  directing  the  purchase  of 
Mvett  bondred  doUara  in  gold  was  changed  to  one  ordering 
aeren  thousaad  dollara  in  gold,  and  it  was  eaidi  though  not 
neoeasary  jEw  the  dedfliea  q£  the  ease,  that  it  was  not  prima 
fmcU  proof  of  aegligenoa. 

Tba  rale^  laid  dowD  in  the  first  two  eases  has  been  followed  by 
the  eoQzta  of  other  statesi  and  is  approved  by  the  text-writers: 
Wharton  om  Nei^igjence^  sec  756;  Oray  on  Cosnmanioation 
by  Talepraph,  seesw  26^  SB,  54, 17;  Abbot!  on  Trial  Evidence,  c. 
32;  2  QteanL  "Rw^  see.  222a,  n«to;  2  Sbeaorman  sad  Bedfieid 
on  Negligence,  sea.  542;  2  Thompson  on  Negligence^  887;  8 
Stttherland.  en  Damages,  295. 

Tha  coari  oerrsctly  instructed  the  jury  that  the  evidence 
made  ool  a  pti'mafoek  case  of  neglig^noa  against  the  defend* 
ant 

In  the  cases  holding  that  telegraph  companies  are  only 
liable  when  grossly  iie{^igaat«  there  were  contracts  exempting 
them  from  all  liability,  exeept  to  refund  the  tolls  received  for 
negligently  seadinfl  ov  dekvenng  the  communication*  With< 
ont  considevii^i  wbsiher  these  is  any  legal  distinction  to  he 
drawn  between  grosa  and.  eidinary  negligence  in  such  cases, 
it  is  soffieient  to  msf  thai  thane  eases  ara  not  germane  to  the 
questioa  in  the  eaaa  at  bar. 

At  the  time  this  message  waa  received  the  plaintiff  was  one 
of  defendant's  share^holders,  and  it  was  offered  to  be  proved^  in 
defense  of  the  aetion,  thajt  the  board  of  directors  had  adopted 
a  resolutioa  that  it  would  not  be  liable  for  mistakes  or  delays 
in  the  transmisaon  or  delivery  of  unrepeated  messages,  and 
would  not  be  liable  for  damages  arising  from  delays  in  the 
transmission  or  delivery  of  a  repeated  message  beyond  an 
arocmnt  specified;  and  it  waa  insisted  that  he,  being  a  sharer 
holder,  waa  chargeable  with  notice  of  this  resolution.  The 
regulations  wera  excluded,  and  the  defendant  excepted.  In 
this  there  was  no  error,  for  a  share>holder  in  a  corporation  is  not 
chargeable  with  oontructiva  notice  of  resolutions  adopted  by 
the  board  of  directors^  or  by  provisions  in  the  by-laws  regulat* 
ing  the  mode  in  which  its  business  shall  be  transacted  with 
its  customers,  and  the  plaintiff 'a  rights,  arising  out  of  defend* 
ant's  contract  to  transmit  the  message,  were  in  no  wise  limited 
by  its  regulatiooB  or  by-laws  not  brought  to  the  plaiutifl  & 
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knowledge:  HtU  ▼.  Mane?ie8t$r  and  Salford  Water  TFbrfa  Co.,  5 
Barn.  A  Adbl.  866;  Rice  ▼•  Penin»ular  Club,  62  Mich.  87; 
Morawetz  on  Corporations,  sees.  500,  600  a. 

The  court  instmcted  the  jary  that  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  market  value  of  the  stock 
on  the  morning  of  July  Slst  and  the  sum  which  he  paid  for 
it  on  the  morning  of  the  following  day.  It  distinctly  ap- 
peared on  the  face  of  the  dispatch  that  it  was  an  order  to 
buy  shares;  and  in  such  cases  the  liability  of  the  corporation 
not  being  limited  by  a  special  contract,  the  measure  of  dam- 
ages is  the  difference  between  the  market  Talae  of  the  shares 
at  the  time  when  the  dispatch  should  have  been  delivered,  and 
the  sum  paid  for  them  in  the  market  on  the  receipt  of  the 
message:  RitUnhouse  t.  Independent  Lins  of  Telegraphy  44 
N.  Y.  263;  4  Am.  Rep.  678;  Leonard  v.  New  York  etc  TeL  Co^ 
41  N.  Y.  544;  1  Am.  Bep.  446;  Squire  v.  Weetem  Vnian  Td. 
Co.,  98  Mass.  232;  98  Am.  Dec.  157;  Weetem  Union  TeL  Co. 
V.  Hall,  124  U.  S.  444;  United  Statee  Tel  Co.  t.  Wenger,  55  Pa. 
8t  262;  93  Am.  Dec.  751 ;  8  Sutherland  on  Damages,  807. 

It  is  insisted  on  behalf  of  the  defendant  that  the  court  erred 
in  excluding  from  the  consideration  of  the  jury  the  conditions 
printed  on  form  No.  2.  It  is  settled  that  a  telegraph  com- 
pany incorporated  under  the  general  statntes  of  this  state 
may  by  contract  limit  its  liability  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  the  non-deUvery,  of  messages, 
caused  by  the  negligence  of  its  servants,  if  the  negligence  be 
not  gross,  to  the  amount  received  for  sending  ther  dispatch: 
Breeee  v.  United  Statee  Tel.  Co.,  48  N.  Y.  182;  8  Am.  Rep.  526; 
Kiley  t.  Western  Union  Td.  Co.,  109  N.  Y.  286.  But  it  has 
never  been  decided  by  the  court  of  last  resort  that  such  a  com- 
pany can  by  notice  limit  its  liability  for  such  mistakes  or  de- 
lays. 

Breese  v.  United  Statee  Td.  Co.,  46  Barb.  274,  48  N.  Y.  132, 
arose  out  of  the  erroneous  transmission  of  a  message  written 
on  a  blank  containing  printed  conditions,  and  it  was  held  that 
a  party  by  writing  his  dispatch  on  the  blank  assented  to  the 
printed  terms  and  conditions.  In  discussing  the  question  it 
was  said:  ^'They  [telegraph  companies]  can  thus  limit  their 
liability  for  mistake  not  occasioned  by  gross  negligence  or 
willful  misconduct,  and  this  they  can  do  by  notice  brought 
home  to  the  sender  of  the  message,  or  by  special  contract 
entered  into  with  him.''  We  think  this  remark  cannot  be  re- 
garded as  an  adjudication  that  the  common-law  liability  of  a 
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telegraph  company  may  be  limited  by  a  mere  notioe,  nnlesB  it 
is  brought  to  the  personal  knowledge  of  the  sender  of  the  mes- 
sage and  he  is  shown  to  have  assented  to  it.  In  this  state  a 
common  carrier  may  by  an  express  contract  with  the  shipper 
exempt  itself  from  liability  for  loss  or  damage  occasioned  by 
the  negligence  of  its  servants:  WelU  ▼•  New  York  0.  R  JS.  Co.j 
24  N.  Y.  181;  Bu9eU  t.  New  York  O.R.  R.  Co.,  25  N.  Y.  442;  82 
Am.  Dec.  869;  PoueJker  ▼.  New  York  Central  R.  R,  Co.,  49 
N.  Y.  268;  10  Am.  Rep.  864;  Cragin  t.  New  York  C.  R.  R.  Co., 
61  N.  Y.  61;  10  Am.  Rep.  669;  Spinetti  y.  Atlae  8.  S.  Co.,  80 
N.  Y.  71;  86  Am.  Rep.  679;  Mynardy.  Syraeueeeie.  R.  R.  Co., 
71  M.  Y.  ISO;  27  Am.  Rep.  28;  Wheeler  on  Carriers,  76,  86; 
Bat  a  common  carrier  cannot  by  notice  limit  its  common-law 
liability  to  safely  carry  and  deliver  goods  without  evidence  of 
the  shipper's  assent  to  the  limitation  proposed:  HoUieter  r. 
Nowlen,  19  Wend.  284;  82  Am.  Dec.  466;  Cole  t.  Goodwin,  19 
Wend.  251;  82  Am.  Dec.  470;  Clark  t.  FaxUm,  21  Wend.  168; 
Camden  ele.  Tram.  Co.  t.  Belknap^  21  Wend.  864;  Dorr  t.  New 
Jermy  Steam  Nwf.  Co.,  11  M.  Y.  486;  62  Am.  Pec  125;  Blossom 
T.  Dodd,  48  N.  Y.  264;  8  Am.  Rep.  701. 

Telegraph  companies  organized,  like  the  defendant,  under 
chapter  266  of  the  Laws  of  1848,  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  like  companies  inoorpo* 
rated  for  the  carriage  of  goods  and  passengers,  owe  duties  to  the 
public.  Such  corporations,  like  railroads,  may  exercise  the 
right  of  eminent  domain,  and  they  are  required  to  exercise 
due  diligence  to  transmit,  with  celerity  and  skill,  all  messages 
delivered  to  them,  subject  to  such  reasonable  rules  as  may  be 
adopted  to  protect  their  rights  and  facilitate  the  performance 
of  their  duties.  They,  like  common  carriers,  have  become 
necessary  instrumentalities  for  conducting  the  business  of  the 
country,  and  they  owe  the  same  duty  to  the  public,  and  we 
think  should  be  held  to  the  same  rule  in  respect  to  their  right 
to  limit  their  liability  by  notice.  In  this  state  the  doctrine 
that  the  common-law  liability  could  not  be  limited  without  an 
express  contract  has  been  applied  to  individuals  and  firms 
acting  as  common  carriers,  as  well  as  to  corporations. 

In  MacAndrew  v.  Electric  Tel.  Co.^  17  Com.  B.  3,  it  was  said 
that  the  common-Iaw  liability  of  a  telegraph  company  may  be 
limited  by  notice,  but  the  report  of  the  case  does  not  show 
whether  the  message  was  written  on  a  blank  with  or  without 
conditions.  But  in  England  it  was  held  that  carriers  could 
by  notice  limit  their  liability  for  the  loss  of  goods,  even  in 
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caseB  <J  grow  negligeaoe^  which  resslied  in  statutes  |Mroyiding 
that  their  liability  eeold  not  be  limLted  except  bj  an  expreea 
coratfaot:  11  Geo.  IV.,  aeo.  6.  a  6S;  1  Woa.  IV.;  17  <fe  la  Vici»« 

660.  7,  o.  &!• 

In  ClemAni  ¥.  WeMt$m  Union.  TeL  Co^  187  Maaa.  463^  a  mea- 
sage,  not  wriltaa  upon  ana  q£  tbo  defeadaat^a  blanks,  waa  sent 
to  its  office  for  transmisaioii.  It  waa  forwvurded  iit  doe  ttmey 
but  was  not  delivered  by  tha  offica  at  which  it  was  received. 
In  an  action  bxougbt  for  tha  recovery  of  damages  occasioned 
by  the  fSulore  to  deliver,  it  appealed  that  the  plaintiff^  ageoGt 
who  seat  the  message  knew  tha  terms  aad  conditions  on  ^ich 
the  defaadaot  by  ita  roles  provided  that  meesagfBs  should  be 
sent  over  its  line  aa  sat  forth  in  tha  blank  thea  in.  use  by  it; 
and  it  was  held  that  this  knowledge  oC  the  plaintiff  'a  agent 
waa  binding  upon  himi  and  that  no  recovery  could  ba  bad« 

In  tha  case  last  cited,  a  different  role  waa  ^^p^lisd  ta  tele- 
graph eompaniea  from  tiaa  ooa  appiied  by  the  same  conrt  to 
express  eompaniea.  In  OoU  v.  Dinsmara,  111  Mass.  45,  the 
plaintiff  shipped  goods  by^egq>re88k  not  taking  at  the  tiaia  the 
usual  receipt  containing  printed  oonditimis' lion  ting  tha  lia- 
bility o£  tha  companQTy  with  which  tha  plaintiff  waa  familiary 
be.  having  been  iA  its  employmenti  and  issiied  many  soah 
recmpts.  It  waa  held  thai  mare  notica  brought  homo  to  the 
owner  of  the  goocU^  by  which  tha  oarriar  seeks  to  lunit  its 
oammofriaw  liability^  and  tha  terms  of  which  are  not  ex^ 
pressly  asseatad  U^  were  inaofflcient  to  defeat  a  claim  for  looa 
The  conri  said:  "  Nor  doee  tha  knowledge  of  tha  regulation 
which  the  plaintiff  had  previously  acquired  wbila  in  defend- 
ant's employment  subject  him  to  limitations  imposed  by  the 
receipt''  In  BUi9  v.  Amerieasi  Tel.  (7<s  13  Allen,  226,  the 
reasons  are  clearly  and  satisfaetorily  stated  for  the  existence 
of  the  rule  that  telegraph  eompaniea  are  not,  unless  they  so 
expressly  contract,  held  to  warrant  or  insure  the  accurate 
transinissioa  or  prompt  delivery  of  messages,  and  are  only 
liable  for  negligence.  But  we  find  no  satisfactory  reason  in 
this  or  in  any  case  for  a  rule  that  such  companies  may  by 
notice  limit  their  liability  for  negligence,  nor  do  we  see  any 
in  the  nature  of  the  business  in  which  they  are  engaged.  Car- 
riers and  telegraph  companies  are  alike  engaged  in  quati  puk^ 
lie  employments,  and  persons  are,  from  necessity,  compelled 
to  employ  the  latt^  without  more  opportunity  for  choice  and 
deliberation  than  when  they  select  the  former.  As  before 
shown,  the  hability  on  contract  of  carriers  of  goods  which  is 
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Implied  by  law  cannot  be  limited  by  notice,  and  it  is  difficult 
to  see  why  telegraph  companies  should  be  permitted  to  limit 
•  much  lees  onerous  oUigatioD  by  a  mere  noiioe. 
The  judgment  should  be  affirmedi  with  costs. 


sad  BsowB,  JJ.,  dftlirwid  a  di«uitiBf  ofiniaD^  ef  wUeh  lb* 
fftDowiag  it  a  Myaagtm  Tbev*  wm  ampk  eWdflOM  ia  tht  oaie  from  whioli 
Hm  Jaiy  ooold  have  fooad  HiMt  the  plaint^  ka&w  of  the  regnUtioDS  printed 
en  lofm  Na  %  aad  thai  aU  iniiigei  feoeired  and  aent  over  the  oompany'i 
wiraa  wen  aabjeel  thoretai  If  the  Jarj  had  to  fonnd.  It  woald  have  also 
keen  ponakriWo  lor  tfaMi  to  Had  that  the  meange  waa  aent  aabjeot  to  nioh 
oondition%  and  thai  the  defeadant'a  Uabilitj  una  limited  to  the  amooat 
ohaiged  for  aending  the  monnga.  A  ipeoial  and  ezpreea  ooniraot  is  not 
necessary  to  limit  the  liability  of  the  telegraph  oompany  for  mistakes  in  the 
transmission  of  messages.  In  this  respect  such  corporations  differ  from  com- 
mon oarriera.  The  reaaon  for  thia  diatinetion  is  very  clearly  pointed  out  in 
MUk  T.  AmtHcm  7W.  0(k,  IS  Allen,  228.  There  ia  no  oonfliot  between 
ClemetU  r.  Wetiem  Union  TeL  Co.,  137  Mass.  463^  and  OoU  ▼.  Dinmnore,  111 
ICass.  45,  cited  in  the  pzeyailiag  opinion. 

It  has  been  decided  in  thia  atate  that  a  telegraph  oompany  is  not  a  com- 
mon eanrier,  «nd  is  not  subject  to  the  peculiar  liability  of  common  earrierss 
Srteae  r.  l/nUed  States  TeL  Co.,  48  K.  Y.  132;  8  Am.  Bep.  626;  Sehwarit  r. 
Ailantiea$ui  P.  TeL  Ob.,  18  Hon,  158;  Kilqf  r.  Weetem  Unkm  TeL  Co.,  100 
M.  Y.  231. 

The  authorities  oited  establish  the  rule  that  a  telegraph  company  may 
limit  its  liability  for  mistakes  in  the  transmission  of  messages  by  reasonable 
regnlationa  brought  to  the  knowledge  of  its  customers,  and  had  the  jury 
found,  as  they  might  hare  done  upon  the  evidence  in  this  case,  that  the 
plaintiff  knew  that  such  rognlations  had  been  eetablished,  and  iha  <  the  de- 
leadant'a  liability  was  limited  to  the  amount  charged  for  sending  the  message, 
it  was  ordered  to  be  telegraphed  back,  it  would  also  have  been  per- 
ible  for  than  to  fiad  that  he  contracted  with  the  defendant  upon  such 
aondition. 

It  waa  material  to  ar  proper  disposition  of  the  case  that  the  regulations 
printed  upon  the  blank  put  in  evidence  should  have  been  read  to  the  jury, 
and  it  wna  Sfror  for  the  court  to  exclude  them,  and  for  such  error  the  judg* 
ment  shonld  be  reversed,  and  a  new  trial  granted. 

TauBOBAra  OoMPanaab  Dvtt  or,  to  Trahsmit  amd  DcLXvaa  Mas* 
BAoaa  —  For  a  disoussion  of  the  rights,  duties,  and  liabilities  of  telegraph 
eompaniea  generally,  aee  extended  note  to  Ifesiem  Unkm  TeL  Co,  v.  Bianik' 
mrdj  45  Am.  Rep.  486^600.  Telegraph  companies  are  oommon  carriers  and 
public  servants,  aad  must  therefore  act  whenever  called  upon,  their  charges 
being  paid  or  tendered;  they  must  transmit  and  deliver  messages  given  to 
them  lor  that  purpose:  Weaterm  Unkm  TeL  Oo,  v.  Duboie,  128  IlL  248;  15 
Am.  St.  Rep.  109.  But  see  Western  UmUm  TeL  Oa  v.  Mw^ord,  87  Tenn.  190 
10  Am.  St.  Rep.  630,  and  note. 

TaLEQAAPH  CoMPAiviBS  —  pROOV  ov  KEOLiGSNCa.  —  As  to  pleading  and 
evidence  in  actions  against  telegraph  eompaniea  for  negligence,  see  nute  to 
Weaikm  Uiden  Tei.  Co.  v.  BUmdnBard^  45  Am.  Bep^  499,  50a  Proving  the 
aantraet  and  showing  its  breach  easts  apon  the  teleigraph  company  the  bur- 
den of  ehowing  want  of  negligence  on  its  part:  Weatem  Union  TeL  Co.  v, 
Jhtbovi^  128  IlL  248;  15  Am.  St.  Rep.  109. 
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Tblxgrath  CoxPAirixs— LmrnKG  Liabilitt  for  Kbglioivos.  —  As  to 
irhether  or  not  a  telegraph  oompany  may  by  contract  limit  its  liability  for 
negligence,  see  note  to  WeUem  Union  TA  Co.  t.  BkmcAard,  46  Am.  Kepb 
491;  OUUb  v.  Wuierm  Onhn  TeL  Co.,  61  Vt.  461;  16  Am.  St  Rep.  917,  and 
note;  Wtsierm  Omom  TtL  Co.  Y.  Mujiford^  87  Tenn>  190;  10  Am.  St  Rep^ 
090,  and  note, 
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oeoasioned  throngh  neglect  to  transmit  or  promptly  dellTer  messages:  We^ 
cm  C^fikm  T^  Co,  t.  SU^eMtm,  128  Pa.  St  442;  16  Am.  St  Bep.  687;  If  eK- 
cm  CTmoii  TtL  Co,  ▼.  DubtM,  128  lU.  248;  16  Am.  8t  Rep.  109;  IFeitem 
CTjiion  TtL  Co.  t.  MmM,  74  Tex.  329;  16  Am.  St  Rep.  836;  Alexander  r. 
Weetem  Union  TeL  Co.,  W  Miss.  161;  14  Am.  St  Rep.  666»  and  noto;  note 
to  ITcifem  Unkm  TeL  Oik  w.  BUMnehard,  46  Ajr.  Rep.  496-48^ 
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Railroad  Company. 

PM  Nrw  Tobk.  808.1 
DOTT  OR  TrATRLIR  OR  HiGBWAT  TO  LoOK  ARD  LdTRR  V0»  APPROACH  09 

Railway  Train&  — The  U«r  requires  a  traveler,  before  oroasing  a  rail- 
road track  on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains,  and  if  heomits  to  do  so,  and  suffers  injury  while  erossing^  he  can- 
not recover.  In  an  action  to  recover  damages  for  injuries  so  sostained, 
the  plaintiff  must  show  that  he  did  his  duty  in  this  respect^  or  at  least 
prove  facts  from  which  the  inference  can  reasonably  be  drawn  that  he 

^  did.  It  will  not  be  presumed  that  he  looked;  it  must  be  proven.  Evi- 
dence that  a  person,  killed  by  a  locomotive  while  crossing  a  track  on  a 
highway,  turned  his  face  towards  the  approaching  engine  when  he  was 
eleven  feet  from  the  track  on  which  it  was  running,  but  passed  on,  with* 
out  again  turning  his  head  in  that  direction,  until  he  was  struck,  is  not 
sufficient  to  justify  the  jury  in  finding  that  he  did  look,  and  thus  observed 
that  measure  of  care  and  caution  which  the  situation  imposed.  But  even 
if  it  ooold  be  inferred  that  he  looked  when  at  that  point,  to  look  then, 
and  not  again,  and  to  go  on  from  that  point  without  observing  the  further 
precaution  of  watching  for  the  approach  of  trains  upon  tracks  almost 
eonstantly  in  use,  was  not  a  proper  observance  of  that  care  which  it  was 
his  duty  to  exercise. 

Irfaitt,  whir  Sui  Juris  boas  to  br  Chargrablk  wfth  Nbqliorncb.*- 
In  the  absence  of  evidence  tending  to  show  that  an  injured  infant  twelve 
years  old  was  not  qualified  to  understand  the  danger  and  appreciate  tho 
necessity  for  observing  that  degree  of  caution  in  crossing  a  railroad  traek 
which  an  adult  would,  he  must  be  deemed  euijurief  and  chargeable  with 
the  same  degree  of  caution  that  an  adult  would  be. 

Action  to  recover  damages  for  the  alleged  negligent  killing 
of  the  plaintiff's  intestate.  The  deceased  was  about  the  oen* 
ter  of  the  track  when  he  was  struck  by  a  locomotive  backing 
at  a  high  rate  of  speed,  and  killed.  The  other  CRote  appear* 
from  the  opinion. 
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Jame$  FraMer  Olueh^  for  the  appellant 
Henry  W.  EUl^  for  the  respondent 

Pabksr,  J.  Whether  the  complaint  shoold  ha^e  been  die- 
missed  after  the  evidence  was  all  in«  on  the  ground  that  the 
negligence  of  the  plaintiff's  intestate  contribnted  to  the  acci* 
dent,  presents  the  only  question  which  we  shall  discuss  on  this 
review. 

In  its  disposition  we  shall  consider,  first,  whether,  assuming 
the  intestate  to  have  been  $ui  jnri$j  the  evidence  adduced 
authorized  the  jury  to  find  that  plaintiff's  intestate  was  free 
from  contributory  negligence;  if  not,  whether  the  fact  that 
the  intestate  was  only  a  little  over  twelve  years  of  age,  con- 
sidered in  connection  with  the  other  circumstances  proven, 
could  be  permitted  to  effect  a  different  result. 

The  plaintiff,  in  order  to  recover  for  the  damages  sustained 
by  the  killing  of  his  intestate,  which  was  occasioned  by  his 
being  run  over  and  killed  by  a  locomotive  on  the  defendant's 
road  while  crossing  its  tracks  on  Smith  Street,  in  the  city  of 
Buffalo,  was  burdened  with  the  necessity  of  proving,  —  1.  That 
the  defendant  was  guilty  of  negligence;  and  2.  That  he  was 
free  from  all  fault  contributing  to  that  result 

The  law  requires  a  traveler,  before  crossing  a  railroad  track 
on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains.  If  he  omit  to  do  so,  and  suffers  injury  while  crossing, 
he  cannot  recover  because  of  such  omission.  That  which  it 
is  his  duty  to  do,  he,  or  in  the  case  of  death  his  representative, 
must,  in  an  action  to  recover  for  damages  sustained,  prove 
was  done,  or  at  least  must  prove  facts  from  which  inference 
can  reasonably  be  drawn  that  he  performed  his  duty  in  that  re> 
spect.  It  will  not  be  presumed  that  he  looked;  it  must  be  proven. 
The  plaintiff  attempted  to  meet  this  requirement  by  the  evi- 
dence of  a  witness  who  testified  that  before  the  intestate 
crossed  the  track,  in  the  doing  of  which  he  was  struck  by  the 
locomotive  and  killed,  he  stopped  in  the  center  of  the  switch- 
track,.eleven  feet  from  the  north  rail  of  the  track  upon  which 
the  locomotive  was  running,  and  shifted  the  bag  which  he  was 
carrying  from  one  shoulder  to  the  other,  resting  it  upon  the 
bumper  of  a  car  standing  on  the  track  as  he  did  sd,  and  that 
at  this  time  his  face  was  turned  in  the  direction  of  the  approach- 
ing engine.  He  then  passed  on  in  a  southerly  direction  for 
the  distance  of  about  fourteen  feet,  when  he  was  struck.  The 
witness  further  testified  that  after  changing  the  bag  from  one 
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flhoulder  to  the  otber/lieilid  not  again  tnm  his  head  to  the 
left,  as  it  would  have  been  neeeflaaiy  lor  him  to  do  in  order  to 
to  see  the  approaching  locomotive.     It  is  urged  that  inasmuch 
as  it  appears  that  his  face  was  turned  in  the  direction  from 
whence  the  locomotive  came,  that  a  jury  could  be  permitted  to 
find  that  he  did  look  and  thus  observe  that  measure  of  care  and 
caution  which  the  situation  imposed.     We  are  unable  to  agree 
with  that  contention;  for  it  appears  that  from  the  place  where 
he  was  standing  it  was  possible  to  see  along  the  track  a  dis- 
tance of  186  feet;  that  when  he  reached  the  south  rail  of 
the  switch-track,  a  distance  of  eight  fieet  and  five  iiicbes  from 
the  north  rail  of  the  track  upon  which  the  locomotive  was 
running,  he  could  see  for  two  streets  away,  and  that  before 
reaching  such  rail  the  view  was  unobstructed  for  nearly  a  mile. 
It  seems  to  be  clear,  therefore,  that  the  plaintiff  did  not  meet 
the  burden  resting  upon  him  by  merely  showing  that  his  face 
was  turned  in  that  direction ;  for  if  he  had  looked  he  must  have 
seen  this  engine  approaching.     But  if  the  inference  was  per- 
missible that  he  looked  at  the  moment  of  changing  the  bag,  it 
does  not  meet  the  requirements  of  the  case.     He  had  still  six 
tracks  to  cross,  and  was  then  eleven  feet  from  the  south  rail  of 
the  first  track.    To  look  then,  and  not  again,  to  go  on  from 
that  point  without  observing  the  further  precaution  of  watch- 
ing for  the  approach  of  trains  upon  tracks  almost  constantly 
in  use,  was  not  a  proper  observance  of  that  care  which  it  was 
his  duty  to  exercise:  CuUen  v.  Delaware  &  H,  C.  Co.,  113  N.  Y. 
668;  Cordell  v.  New  YorJc  Central  &  IT.  R.  R.  R.  Co.,  70  N.  Y. 
119;  26  Am.  Rep.  550;  Woodard  t.  New  York  etc.  R.  R.  Co., 
106  N.  Y.  869;  Young  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  600. 

And  this  the  plaintiif 's  intestate  did,  according  to  the  evi- 
dence of  the  witness  Martin,  who  was  called  by  the  plaintiff 
to  prove  that  at  the  moment  of  shifting  the  bag  Tucker  was 
facing  in  the  direction  of  the  approaching  locomotive.  In- 
deed, it  must  have  been  so,  for  had  he  looked  at  any  moment 
before  reaching  the  track,  he  would  have  observed  its  coming. 

It  appears  that  the  wind  was  blowing  severely  and  snow 
was  falling  rapidly,  and  it  is  suggested  that  by  reason  thereof 
he  may  have  been  prevented  from  seeing  the  approaching 
locomotive;  but  the  evidence  introduced  on  the  part  of  the 
plaintiff  shows  that  such  was  not  the  fact.  There  were  two 
little  girls  on  the  cars  at  the  crossing  at  the  point  where  the 
boy  stood  when  shifting  the  bag  from  one  shoulder  to  the 
other,  and  they  saw  the  locomotive  coming.     Frank  Surrnes 
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was  on  Smibli  Street,  near  the  placoo£  the  accident,  at  the  time 
ef  ita  occurrence,  and  he  testified  that  he  saw  it  approaching 
when  it  was  at  Qndda  Street.  The  witness  Martin  also  saw 
it  when  8SQ  feet  distant.  Na  witness  pretends  that  it  could 
not  be  seen,  and  noi  room  exists  for  the  inference  that  the 
plaintiff  *s>  intastata  oanldBOt  have  seen  it  had  he  looked. 

We  aiB  tfaiisi  led  to  tber  conolosion  that  there  was  no  evi* 
dence  auiherahi^  the  JBBy  to  find  that  the  plaintiff  obsenred 
that  degree  of  care  md  caatioa  which  the  law  imposes  od  one 
while  in  the  act  of  crossing  railroad  tracks  on  a  pablie  street. 
If  he  had  been  an.  adults  therefore,  K  would  have  been  the 
duty  of  the  cawtt  to  Imve  dismissed  the  comptoint.  Does  a 
different  cole  apply  becaose  the  intestate  was  a  boj  only  a  little 
over  twrivie  years  ef  age?  An  infant  of  tendw  years  is  not 
expected  to  exercise,  the  sasns  care  and  caution  which  is  re* 
quired  of  a  person  of  more  advanced  age,  so  that  it  firequently 
becomes  a  qnestion  fi>r  the  jury,  under  proper  instructions  by 
the  courti  whether  a  ehild  exercised  that  measme  of  care  and 
oaotioB  which  should  be  required  and  expected  firom  it. 

In  the  case  ^  McQovirn  v.  Nem  York  Qentral  it  H.  R.  R.  R 
Co.j  67  N.  Y.  417>  a  boy  eight  years  of  age,  while  crossing  a 
railroad  tracik,  waa  struck  by  a  baid:ing  engine,  and  killed. 
In  that  case  this  court  held  that  it  was  a  question  for  the  jury 
to  deteEXttine  whetliee  ke  exeroiaed  that.degieeof  care  and  cir- 
cumspection wbioli  a  child  of  his  yesaos  and  maturity  of  judg* 
ment  would  be  expected  to  exercise. 

In  the  case  ef  WendM  v.  Nnt  York  GmOral  A  H.  R  R  R 
Co.j  91  N.  Y.  420,  the  plaintiff's  intestate,  a  boy  of  seven  years 
of  age»  was  held  to  have  been  guilty  of  culpable  negligence,  it 
appearing  that  he  was  a  bright,  active  boy,  capable  of  under* 
standing  the  peril  of  the  situation  which  he  recklessly  encoun* 
teredy  resulting  in  his  death* 

In  Slow  V.  Dry  Dock  oU.RR  Ca,  116  N.  Y.  104,  the  plain- 
tiff's intestate,  a  ehild  of  seven  years^  was  run  over  by  a  street- 
car, and  in  that  ease  it  was  held  that  he  could  not  be  deemed, 
as  a  matter  ef  law,  to  be  mm  pm$  so  as  to  be  chargeable  with 
negligence»  but  that  it  presented  a  questioir  for  the  jury. 

In  R€ff!»old$  y^  Now  York  Conirai  da  H.  R  R.  R  Co.,  68 
N.  Y.  248,  abright  and  intelligent  boy  thirteen  years  of  age 
was  killed,  while  eiessiiig  a  railroad  toack*  The  summer  be- 
fore, he  had  worked  on  a  ftmn>  and  reeeived  thirteen  dollars  a 
month  and  board  for  his*  services,  but  at  the  time  of  the  acci* 
dent  he  was  living  at  home,  attending  schooL    The  plaintiff 
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liable  for  mistake*  in  the  deliv^y  of  a  message,  whether  hap- 
pening by  negligence  of  its  servants,  or  otherwisOi  beyond  the 
amount  received  for  sending  the  samCi  unless  the  sender 
should  order  the  message  telegraphed  back  to  the  originating 
otiice  for  comparison^  and  for  this  service  one  half  the  regular 
rate  was  to  be  charged.  The  answer  alleged  that  the  plaintiff 
had  notice  of  those  terms  and  conditions.  On  the  triai«  how- 
ever, he  testified  that  he  had  no  knowledge  thereof,  although 
he  admitted  thai  he  was  familiar  with  the  general  appearance 
of  the  defendant's  blanks,  and  had  frequently  seat  messages 
written  on  them.  The  jury  returned  a  verdict  for  the  plain- 
tiff, upon  which  a  judgment  was  entered,  which  was  affirmed 
by  the  general  term,  and  the  defendant  appealed. 

Burton  if.  Harriumf  for  the  appellant 

Thawm^  O.  Skiormat^  for  the  seapoodent 

FoLLETT,  G.  J.  This  action  was  tried  and  a  recovery  had  at 
circuit,  which  was  saataiiied  at  the  general  tern  otk  the  theory 
that  the  contract  between  the  parties  was  the  one  implied  by 
law  when  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission^  Among  other  obligations  implied 
in  such  a  case  is  the  duty  to  accurately  transmit  and  deliver 
to  the  addressee  the  message  received,  which  in  this  case  de> 
fendant  failed  t9  do^  as  it  admits,  by  reason  of  the  mistake  o£ 
the  operator  who  received  and  undertook  to  send  forward  the: 
communication.  Under  such  a  contract^  a  telegraph  company 
does  not  insure  the  accurate  transmission  and  delivery  of  a 
dispatch,  but  undertakes  to  exercise  due  diligence  to  do  so. 

The  question  has  several  times  arisen  whether,  in  actions  for 
damages  against  such  corporations  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  facie  case  by  proving  the  contract  and  its  breach,  or 
whether  the  plaintiff  must  go  further,  and  give  evidence  of 
some  negligent  SK^t  of  omission  or  commission  on  the  part  of 
the  corporation  or  of  its  agents. 

Rittenhowe  r.  Independent  Line  cf  IHegraphy  44  N.  Y.  26S,  4 
Am.  Rep.  678,  was  brought  to  recover  damages  for  failing  to 
correctly  transmit  a  message,  and  it  was  held  that  a  prima 
facie  case  was  made  out  by  showing  that  the  communicatioa 
delivered  was  not  a  copy  of  the  one  sent. 

In  Baldwin  v.  UniUd  Statee  Tel  Co,,  45  N.  Y.  744,  6  Am. 
Rep.  165,  a  dispatch  was  received  for  "  Erie  Darling,"  but  as 
transmitted  it  was  addressed  to  ^'£.  R.  Cooley,"  and  was  not 
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deltrered  to  Darling  CorawMral  days;  and  li  war  held  that  hj 
proof  of  thes^  facta  a  prima  fade  ease  was  established. 

Iq  Breese  y.  United  SUttn  TeL  Co.^  48  N.  Y.  182, 8  Am.  Rep. 
626,  it  was  pioved  thai-  a  message  direddng  the  purchase  of 
seven  bmu^ed  doUara  in  gold  was  changed  to  one  ordering 
seTen  thoossAd  dollara  in  gold,  and  it  was  said,  though  not 
necessar J  fiur  the  dMsiea  of  the  caae,  that  it  was  not  prima 
fmcit  proof  of  aegligenoab 

Tba  rale^  laid  dawn  in  the  first  two  cases  has  been  followed  by 
the  eouztft  of  other  states^  and  is  approved  by  the  test-writers: 
Wharton  on  Nef^igenoe^  see*  756;  Gray  on  Communication 
by  Telegraphy  seea.  26^  66, 54, 77;  Abbott  on  Trial  Evidenoe,  c. 
32;  2  GhrsMsL  Sr^  sac  222a,  note;  2  Sbeanman  and  Bedfield 
OB  Negligence,  scol.  642;  2  Thompson  on  Negligence,  887;  8 
Sttthesland^  oa  Damages,  295* 

The  conri  correctly  instruoted  the  jury  that  the  evidence 
naadC'  oui  n  priwMi^faeie  casD  of  neglig^noa  against  the  defends 
ant. 

In  the  cases,  holding  that  telegraph  companies  are  only 
liable  when  grossly  neglic^t,  there  were  contracts  exempting 
them  from  aU  liability,  exeept  to  refund  the  tolls  reoeijed  for 
negligently  asndiniQ  oi  deUvecing  the  communication*  With-* 
oat  constdesing  wbefthec  tbsie  is  any  legal  distinction  to  be 
drawn  between  grosn  and.  eidinsory  negligence  in  such  cases, 
it  is  sufficient  tn  say  that  those,  eases  ara  not  germane  to  the 
question  in  tha  easn  at  bar* 

At  the  time  this  massage  was  received  the  plaintiff  was  one 
of  defondant's  share^hotders,.  and  it  was  offered  to  be  proved,  in 
defense  of  the  action,  that,  the  board  of  directors  bad  adopted 
a  resolution  that  it  would  not  be  liable  for  mistakes  or  delays 
in  the  transmission  oar  delivery  of  unrepeated  messages,  and 
would  not  be  liable  for  damages  arising  from  delays  in  the 
transmission  or  delivery  of  a  repeated  message  beyond  an 
amount  specified;  and  it  was  insisted  that  he,  being  a  sharer 
holder,  waa  chargeable  with  notice  of  this  resolution.  The 
regulations  wera  excluded,  and  the  defendant  excepted.  In 
this  there  was  no  error,  for  a  share-holder  in  a  corporation  is  not 
chargeable  with  oontructiva  notice  of  resolutions  adopted  by 
the  board  of  directorsy  or  by  provisions  in  the  by-laws  regulat* 
ing  the  mode  in  which  its  business  shall  be  transacted  with 
its  customers,  and  the  plaintiff's  ri^ts,  arising  out  of  defend* 
ant's  contract  to  transmit  the  message,  were  in  no  wise  limited 
by  its  regulations  or  by-laws  not  brought  to  the  plaiutifi  c 
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Simmons  v.  Everson. 

[124  mbw  touc,  ai».i 

I^AKTrat'  MAIMTAIiriRO    NuiBAVOB    JoiMTLT    AND    SeVMBAMAY    LiABUL   IOB 

Damaom  Rbsultiho  THBKKrROM  WHBN .  —  Penooa  who  by  their  wov 
end  acts  or  omiasions  maiatain  a  public  or  common  nniaance  are  jointlj 
aod  severally  liable  for  such  damages  as  are  th»  diroot^  imiDodiAte,  and 
probable  eonseqiieBoe  of  it  Where^  therefore,  three  eevend  owners  at 
adjoining  lots  on  a  oiiy  street  permit  a  brick  wall  extending  along  the 
fronts  of  their  several  lots  to  remain  in  a  leanings  unsafe,  and  dangerons 
condition,  after  the  baildings  of  which  they  were  a  part  had  been  burned 
down,  and  sooh  wall  falls  apon  and  kiBe  a  penon  who  wat  lawfully 
standing  on  the  sidewalk  adjaceat  thereto,  all  of  said  ownen  ave  jointly 
and  severally  liable^  althon^  no  part  of  the  wall  of  one  of  thoM  tonched 
him. 

Action  to  reeover  damages  for  the  death  of  plaintiff's  in- 
testate, alleged  to  have  been  caused  by  the  defendants'  negli- 
gence. The  trial  court  found  that  the  appellants  owned  in 
seTeraltj  three  adjoining  lota  on  a  street  in  the  city  of  Syra- 
cuse. A  continuous  brick  wall  formed  the  front  of  the  three 
buildings  on  these  lots.  These  buildings  were  destroyed  by 
Are,  which  left  standing  only  the  front  wall  and  parts  of  the 
])artition  walls.  Shortly  after  the  fire,  this  front  wall  began 
to  lean  toward  the  street,  and  began  to  incline  more  and  more, 
imtil  November  17, 1887,  when  it  gave  way  8nd:felL  Material 
from  the  part  of  it  which  stood  on  the  lots  of  appellants  Bver^ 
son  Slid  Pierce  &11  upon,  and  killed  the-  piatntiff's  intestate, 
who  was  lawfully  on  the  sidewalk  near  the  boundary  between 
their  properties.  No  part  of  the  wall  of  appellant  Lynch  fell 
on  decedeat.  It  was  found  that  each  of  the  defendants  was 
careless  and  negligent  in  not  removing  or  supporting  the  walls 
on  his  own  lot,  and  that  the  several  neglects  of  the  defendants 
united  and  directly  caused  the  walls  to  fall.  It  was  also 
found  that  these  walls  were  so  unsafe  that  they- were  a  public 
nuisance,  and  that  the  decedent  did  not  negligentiy  oontrtbote 
to  the  accident. 

M.  M.  WaUrB^  for  appellant  Everson. 

I 
Smithy  Kellogg,  and  WelU,  for  appellant  Pierce.  ' 

HUcock,  Doheny,  and  Hiscock,  for  appellant  Lynch. 

William  Nottingham,  for  the  respondents. 

FoLLETT,  0.  J.  It  is  urged,  in  behalf  of  the  defendants, 
that  at  most  this  is  but  a  case  of  several  independent  acts  of 
negligence  committed  by  each,  the  joint  effect  of  which  caused 


the  accident,  and  for  which  they  are  not  Jointly  Hablo  wltUa 
the  rule  laid  down  in  ^Oi&ipiiiaii  Y.^Pitlm&r^  77  N.  T.  61;  88  Am. 
Rep.  666. 

The  tttfie  at  bar  does  jaot  baloiig  to  the  oXasa  4>f  imtiona  aria- 
ing  out  of  adis  or>ami«rionB  wfaioh  ore  dmp^  MEJifanl;  and 
while  the  defendants  did  not  tntend  by  fkmrm&wvni  «ot8  to 
commit  fhB  ii^jurjr,  their  condnct  created  a  ^liVIio  iraisanoa 
which  is  an  indictahle  misdemeanor  under  ihe  statutes  of  thia 
etate:  Pen.  Code,  ms.  886,  887;  VinoeU  w.  Cooky  4  Hfiui,»818; 
and  at  common  law:  Segina  ▼•  #tolli,  1  Balk.  867;  2  Ld. 
Haym.  856;  1  Russell  on  Crimes,  Sth  ed.,  <2S;  2  Wbafton'a 
Crim.  Law,  sec.  141Q;  Bigelow  on  Torts,  287;  Pollock  on 
Tbrts,  2d  •d.,  846;  GMephan'tf  .Digest  ^f  Criminal  Law,  art 
176;  Indian  P.  0.,  sec.  268. 

Persons  who  by  their  several  acts  or  omissions  maintain  m 
public  or  common  nuisanoe  are  jointly  and  severally  liable 
for  such  damages  as  are  the  direct,  immediate,  and  probable 
oonsequence  of  it:  Irvine  v.  Wood^  61  N.  Y.  221, 280;  10  Am. 
Rep.  603;  Slater  v.  'Meraereau^  84  N.  Y.  188;  TimUn  ▼.  flftoti- 
dard  Oil  Co.,  64  Hun,  44;  Klauder  v.  MeGrath,  86  Pa.  Bt  128; 
78  Am.  Bea  829;  1  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  122;  Pollook  on  Tvrta,  2d  ed.,  866. 

The  fall  of  these  four-story  brick  walls  into  the  alueet  was 
the  direct  and  immediate  consequences  of  the  several  aota-^ 
ihe  defendants  in  aufifeiing  the  portions  atanding  on  their  own 
lots  to  remain  nnsupported  after  they  had  visibly  begun  to 
incline  towards  the  street,  and  it  was  aa  obvious  befonas  it 
was  after  the  accident  that  if  any  part  of  the  front  wall 'fell,  a 
large  part  of  it  must,  and  that  it  would  go  into  the  street 

Tlie  judgment  should  be  affirmed,  with  costs. 


'NmsANcn— LiABn^nr  or  Psbsosb  UjcnrrMmnm  a  Kvnjpoa.*— Tlie 
liability  of  several  penons  for  ereating  or  eoatamuig  a  nviMaee  is  betfi  mt« 
eral  and  joints  and  the  plaintiff  may,  at  his  pleasure^  Mie  one  «r  all  ^f  the 
wrong-doers:  Kote  to  Creed  r.  Harinum^  8S  Am.  Dee.  147,  MS.  Baft  ooin« 
pare  BkOadeU  r.  Stephens,  14  Ker.  17;  88  Am.  Sep.  iO^  and  aetii  €Upmm 
w.  Peimert  77  H.  T.  fill  88  Am.  Eep.  S66^ 
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Mandsyillb  v.  Avbbt. 

OM  Vbw  ToftB,  tTlJ 

OumL  llomaiai  without  Immsdzats  Dsuykrt  ob  OBivai  or  Poa- 
nmaon  Void  as  AOAnisr  CitBDnoBfl  wkrn.  —A  ehsttal  mortgigt  whieh 
it  noi  aMompanltd  by  An  immediate  delivery  or  followed  by  an  Mtnal 
or  oontinaod  ehange  of  poiiewioo  of  the  chattels  mortgaged,  and  whioh 
li  ezeoated  upon  aa  agreement  that  the  mortgagor  may  remain  in  poe> 
■eetion  of  the  property  eoTered  by  the  mortgage,  and  eell  the  aane  at 
retail,  and  nee  the  availt  in  enhetantially  the  aame  manner  ae  befote 
the  ezeention  of  the  mortgage,  ii  void  ai  against  the  creditors  of  the 
mcrtgsfor.  And  the  term  "  creditors "  inoludes  all  per«oDS  who  were 
sQch  while  the  chattels  remained  in  the  pnsicision  of  the  mortgagor 
under  that  agreement^  and  their  righto  are  not  affected  by  the  faet  that 
they  did  not  obtam  Judgment  or  a  specific  lien  until  after  deUTSty  of  the 
property  to  the  mortgagee. 

BioBT  ov  Obsditob  to  Attack  Chattel  Mobtoaou  as  FBAUiNnjDrr 
VOT  Waitsd  WHSV.^An  aseent  by  a  creditor  to  an  arrangement  be- 
tween a  mortgagor  and  mortgagee  which  will  prednde  him  from  smart' 
Ing  his  righto  as  a  creditor  against  the  property  mortgaged  mast  be  suoh 
as  to  create  against  him  an  eqniteble  estoppel,  or  it  must  exist  in  agios 
ment  supported  by  a  ralid  consideration.  An  alleged  assent  made  upon 
eoodition  that  the  mortgagor  should  return  to  the  creditor  a  portion  of 
the  goods  purchased  of  him,  the  purchase  price  for  which  constitoted  the 
indebtedness,  and  would  make  paymento  to  him,  neither  of  whkh  eon- 
ditions  were  complied  with,  is  without  considoration,  and  therefore  not 
binding. 

CtoSDIIOB  MOT   DSPRIVBD  OF   RiOHT  TO    ATTACK    QhATTBL    MoKTOAOK   BT 

AoBUMiBT  Madb  BT  HIS  AoiNT  WHEN.  —  A  Creditor  cannot  be  de* 
prired  of  his  legal  right  to  attack  a  chattel  mortgage  as  fraudulent,  by 
an  agreement  made  by  his  agent  waiving  such  rights  without  OTidenoe 
that  he  know  of  the  defect  in  the  mortgage,  and  had  authorised  his  sgent 
to  make  sn  agreement  in  reference  thereto^  or  had  acquiesced  in  sudi  sn 
agreement  when  made. 
Rmutbb  Axtoxhtsd  in  Rupplikektabt  pROOBBDnro^  Powbss  abb 
RiosTS  or. »-  A  receiver  appointed  in  supplementary  proeeedings 
under  the  code  is  rest^  with  the  legal  title  to  all  the  perMoal  prop- 
erty of  the  judgment  debtor,  and  has  the  right  to  proeeoute  all  actions 
to  set  aside  all  transfers  of  property  made  by  the  debtor  to  defrand  his 
creditors.  For  the  purpose  of  maiatoining  such  actions  he  rspreeenta 
the  creditors,  and  possesses  the  same  righto  as  the  creditor  under  whose 
Judgment  he  was  appointed  would  himself  have  had. 

MOBIOAOBB  OABVQT  RETAIN  PEOFSRTT  OB  R8  PbOOSEDS  ObTADTBD  UBDSB 

Fbaudolent  Moetoaob.  — Although  a  mortgagee  may  have  an  honest 
daim,  he  cannot,  as  against  a  pursuing  creditor,  retoin  property  obteined 
by  him  under  his  mortgage  if  it  be  fraudulent;  and  if  he  tokes  and  sells 
the  pi'operty  by  virtue  of  his  mortgage  before  any  lien  thereon  is  ac- 
quired by  a  creditor,  the  latter  may  compel  htm  to  refund  the  proceedsi 
for  the  mortgage  being  void,  all  proceedings  under  it  are  also  void.  The 
right  of  the  creditor  cannot  be  defeated  by  a  fraudulent  asorl^Bgee  hf 
ily  selling  the  mortgaged  property. 
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Plxa  of  Formbb  AcnoH  Pkmdiho,  What  NionaAHT  to  Sustaih.  ~  To 
■astain  ft  plea  of  former  action  pending  H  miut  appear  from  the  plead- 
ings  in  the  first  action  that  it  was  for  the  eame  oauae  as  the  seoond,  or 
necessarily  involved  the  same  question.  It  it  not  onongh  that  the  same 
property  is  in  controversy  in  both  actions. 

Action  brought  to  have  two  chattel  mortgages,  executed  by 
defendant  Henry  J.  Beck  to  defendant  Edward  H.  Avery  and 
the  National  Bank  of  Auburn,  adjudged  fraudulent  and  void, 
and  to  require  defendant  Avery  to  account  for  the  proceeds  of 
the  sale  of  the  mortgaged  property,  and  pay  over  to  the  plain- 
tiff such  part  of  said  proceeds  as  was  necessary  to  satisfy  the 
judgment- of  Lewis  P.  Ross,  a  creditor  of  said  Beok.  The  facts 
are  stated  in  the  opinion. 

David  HaySy  for  the  appellant 

J.  C  Avery^  for  the  respondent 

Brown,  J.  The  mortgage  to  the  National  Bank  of  Auburn, 
which  was  subsequently  assigned  to  Mr.  Avevy,  was  executed 
January  24,  1887.  The  mortgage  to  Avery  was  executed  Feb- 
ruary 8,  1887.  As  to  the  first  mortgage,  the  court  found  that 
it  was  not  accompanied  by  an  immediate  delivery  or  followed 
by  an  actual  or  continued  change  of  possession  of  the  chattels 
mortgnged,  and  that  it  was  executed  upon  an  agreement  with 
the  bank  that  the  mortgagor  might  remain  in  possession  of  the 
property  covered  by  the  mortgage,  and  sell  the  same  at  retail 
in  substantially  the  same  manner  as  before  the  execution  of 
the  mortgage,  and  use  the  avails. 

Similar  findings  as  to  the  Avery  mortgage  were  refused. 
The  court  found,  as  a  conclusion  of  law,  that  the  mortgage  to 
Avery  was  valid,  and  that  the  mortgage  to  the  bank  was  not 
fraudulent  and  void  as  against  the  judgment  of  said  Ross  nor 
the  plaintiff  in  this  action. 

There  was  ample  evidence  to  support  the  findings  aforesaid, 
and  the  validity  of  the  Avery  mortgage  cannot  be  questioned 
on  this  appeal. 

The  finding  quoted  in  reference  to  the  mortgage  to  the  bank 
rendered  it  void  as  to  the  creditors  of  the  mortgagee;  Gardner 
V.  McEwen,  19  N.  Y.  128;  RtmeU  v.  Winne,  87  N.  Y.  691;  97 
Am.  Deo.  765;  Southard  v.  Benner^  72  N.  Y.  424;  PotU  v.  HaH, 
99  N.  Y.  168;  Brackett  v.  Harvey,  25  Hun,  502;  Bainbridge  v. 
Richmond,  47  Hun,  891.  And  the  term  '^creditors'*  includes  all 
persons  who  were  such  while  the  chattels  remained  in  posses- 
sion of  the  mortgagor  under  that  agreement,  and  it  was  not 
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eeeential  to  tbeir  rights  that  they  did  not  obtain  judgment 
M  spediic  lien  nntil  after  delivery  of  the  property  to  tiie  mort- 
gagee: StimBon  y.  Wrigley^  86  N.  T.  882;  Dutcher  t.  SwaHwood^ 
15  Hon,  81. 

The  conclusion  that  this  mortgage  was  not  void  as  against 
the  judgment  of  Robs  or  the  i^Btntiff  was  based  upon  a  find- 
ing that  Boss,  the  judgment  creditor,  with  foil  knowledge 
that  the  agreement  in  reference  to  the  possession  of  the  mort- 
gaged property  had  been  entered  into,  assented  to  such  arrange- 
ment. 

This  finding  is  challenged  by  the  appellant,  on  the  ground 
that  there  is  no  levidenoe  tending  to  support  it;  and  whether 
there  is,  or  not,  is  the  vital  question  in  the  ease. 

We  are  of  the  opinion  that  ihis  finding  cannot  be  sustained. 

An  assent  by  a  creditor  to  an  arrangement  between  the 
mortgagor  and  mortgagee  which  would  preclude  him  from 
asdertmg  his  .rights  as  a  creditor  of  the  mortgagor  against  the 
mortgaged  property  must  be  such  as  to  create  against  him  an 
equitable  estoppel,  or  it  must  exist  in  agreement,  and  in  sadi 
case  must  be  supported  by  a  valid  consideration. 

It  could  not  be  claimed  in  this  case  that  there  was  an  estop- 
pel. The  mortgage  was  executed  and  delivered,  and  the 
illegal  agreement  made,  he£6re  Ross  or  his  agent  knew  of  it, 
and  there  is  no  evidence  and  no  claim  that  Mr.  Avery  did 
any  act  to  his  own  prejudice,  or  adopted  any  line  of  conduct 
by  reason  of  anything  said  or  done  by  Ross  or  on  his  behalf. 

Nor  was  there  any  valid  agreement  Without  stating  in 
detail  the  evidence,  it  appears  that  Beck,  when  he  applied  to 
Ross  to  sell  him  goods,  informed  him  that  Mr.  Avery,  who 
was  president  of  the  bank,  was  to  loan  him  one  thousand  dol- 
lars to  be  used  in  his  business,  without  security.  Ross  in- 
quired of  Avery  by  letter  if  that  statement  was  true,  and  Avery 
replied  that  he  had  agreed  to  help  him  to  the  extent  of  one 
thousand  dollars. 

Ross  understood  this  as  an  affirmative  answer  to  his  ques- 
tion, And  made  the  sale.  Soon  after  the  mortgage  was  given. 
Rose  learned  of  it,  And  sent  his  agent,  Gordon,  to  Auburn 
to  inquire  about  it.  He  called  on  Avery  and  asked  him  why 
he  took  the  mortgage  after  it  was  understood  that  the  loan 
was  to  be  without  security.  Avery  told  him  that  Beck  had 
offered  to  give  it,  as  he  hod  used  some  of  the  money  loaned 
him  in  paying  encumbrances  on  his  property,  and  that  tlte 
bank  would  let  him  go  on  as  if  no  mortgage  had  been  mads. 
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Crordon. replied  .that  if  Beck  would  oontinoe  in  busioissB  and 
pay  Ross  a  little  now  and  then  he  would  be  Mttuifiedy  and  that 
Beck  had  acme 'Ofihe<go#ds  wiuoh  Boas  had  sold  him,  which 
vfere  out  of  sea8oa«  and  if  be  would  return  them  he  would  have 
credit.  Avery  aaid  ihart  any  >arrangemeni  that  Gordon  made 
with  Beok^abeut  p^yaaent  or  return  of  ihe  goods  would  be  sat- 
iafactory  to  him* 

This  ooDVttrflatien  4ook  place  on  February  Sd,  and  on  Feb- 
ruary 8th  Book  9Mre  Avery  ^another  mortgage,  whereupon  he 
immediately  took  ^Bseasion  of  the  atock  in  the  atoroi  and 
proceeded  to  «ell  it  out  under  both  mortgages. 

There  is  no  ovidenoe  in  the  cane  that  Gtordon  bad  any  au- 
thority from  Sose  to  .make  «n  agreement  to  waive  or  surren* 
•der  his  jjghit  io  attack  the  mortgage  as  fraudulent,  or  that  the 
fact  of  such  an  agreement  ever  was  communicated  to  him,  or 
that  he  acquiesced  tbeieift  if  it  was  told  to  him,  and  none 
that  hetcver  knew,  prior  to  the  commencement  of  this  snit,  of 
the  agreement  betw«een  the  mortgagor  and  mortgagee  which 
rendened  the. mortgage  void. 

I  think  a  creditor  ^^oald  not  be  deprived  of  hia  legal  rights 
as  a  result  of  An  agreement  made  with  his  agent  without 
some  ovidenoe  tbat  he  know  of  the  defect  in  the  mortgage, 
«nd  had  Authoriaed  biscagent  to  make  an  agreement  in  refer- 
ence thereto,  »r  had  AC(|uieaoed  in  it  when  made,  asid  this  case 
is  barren  «f  any  •ovidaaee  tending  to  show  any  of  these  ftscts. 

But  it  is  not  necessary  to  rest  our  decision  on  that  ground. 

Assumiiig  Gordon  to  have  had  full  authority  to  negotiate 
with  Avery  and  mi^e  the  arrangement  testified  to^  there  was 
no  consideration  lor  the  agreement 

The  only  conaidaration  claimed  is  in  the  implied  promise  of 
Avery  to  release  from  tbe  lien  of  his  mortgage  the  goods  that 
Beck  ahould  leturn  to  Boss,  and  the  payments  that  he  would 
make  to  hini,  |Hresumably  4>ut  of  the  proceeds  of  sales  at  tbe 
store. 

But  no  psgrmontB  were  ever  made  and  no  goods  were  re- 
turned, and  the  mere  promise  to  release  in  case  Beck  returned 
the  goods  did  not  constitute  a  consideration.  It  was  condi- 
tioned solely  upon  Beck's  Action,  and  could  become  operative 
and  binding  only  in  oase  the  goods  were  returned  and  pay- 
ments made.  It  would  be  a  remarkable  proposition  that 
Roes  could  be  held  to  his  contract  in  consideration  of  the 
return  of  goods  never  delivered  to  him  and  payments  on 
account  of  his  claim  never  made.    The  agreement,  if  it  may 
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bo  called  such,  was  conditioned  solely  upon  acts  of  Beck 
which  were  never  performed. 

Moreover,  it  does  not  appear  that  Qordon  expressed  himself 
as  satisfied  that  the  bank  should  hold  the  mortgage,  but  with 
the  statement  of  Avery  that  the  bank  would  let  Beck  go  on 
with  the  business.  Avery  testified  that  he  told  Gk>rdon  that 
it  was  his  desire  that  he  (Beck)  should  continue,  and  he  saw 
no  reason  why  he  should  not;  that  there  was  no  disposition 
by  the  bank  to  injure  him  or  press  him,  and  that  he  hoped  he 
would  go  on  and  continue  in  business  and  pay  his  liabilities; 
that  it  was  for  the  interest  of  all  parties  that  he  should  go  on 
and  finish  his  work  and  make  it  valuable,  and  that  Gordon 
said  "  that  would  be  satisfactory  to  him."  If  this  was  evi- 
dence of  a  contract,  it  certainly  meant  that  Avery  would  not 
enforce  the  mortgage,  and  assuming  that  Gk>rdon  knew  that 
the  agreement  between  the  bank  and  Beck  rendered  that 
instrument  void  as  to  creditors,  he  might  very  well  have  ex- 
pressed his  satisfaction  with  the  situation.  Both  parties  were 
thus  left  in  their  original  situation  with  reference  to  each 
other.  Neither  had  preference  over  the  other,  and  both  relied 
upon  the  business  to  repay  their  debts,  and  this  is  all  that,  in 
my  judgment,  can  fairly  be  inferred  from  the  testimony. 

The  judgment  must  therefore  be  reversed,  unless  the  other 
points  made  by  the  respondent  can  be  sustained. 

It  is  claimed  that  the  plaintiff  as  receiver  cannot  maintain 
this  action, 

A  receiver  appointed  in  supplementary  proceedings  under 
the  code  is  vested  with  the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor,  and  has  the  further  right  to 
prosecute  actions  to  set  aside  all  transfers  of  property  made 
by  the  debtor  to  defraud  his  creditors. 

For  the  purpose  of  maintaining  such  actions  he  represents 
the  creditors,  and  possesses  the  same  rights  as  the  creditor 
under  whose  judgment  he  was  appointed  would  himself  have 
had:  Becker  v.  Torrancey  81  N.  Y.  631;  Baatmek  r.  Menck,  40 
N.  Y.  383;  WHght  v.  Nostrand,  94  N.  Y.  81.  And  his  rights 
in  this  respect  were  not  confined  to  the  assigned  property, 
but  he  could  follow  the  fund  or  proceeds  of  the  sale  thereof 
into  the  possession  of  any  person  not  a  6<ma  Jfde  •  owner  or 
holder  thereof. 

If  the  creditor  could  have  secured  a  levy  by  execution  upon 
the  mortgaged  property  before  a  sale  thereof,  the  fraudulent 
mortgagee  could  not  have  held  the  property  against  the  sher^ 
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iff:  Bremng  Co.  y.  Hart^  48  Hun,  893;  Sperry  ▼•  Baldwin^  46 
Han,  laO;  8t%m$on  r.  WrigUy^  86  N.  Y.  832. 

The  right  to  collect  the  debt  ont  of  the  mortgaged  property 
eoald  not  be  defeated  by  the  mortgagee  simply  by  selling  the 
property. 

The  same  right  that  existed  against  the  property  would 
exist  in  favor  of  the  creditor  against  the  proceeds  of  the  sale 
in  the  possession  of  the  mortgagee,  and  an  action  to  reach 
such  a  fund  would  be  maintainable  either  by  the  creditor  or 
by  a  receiver  appointed  in  supplementary  proceedings  under 
the  judgment.  To  hold  otherwise  would  be  to  decide  tl^^t 
the  beneficial  provisions  of  the  statute  could  be  defeated  by 
a  fraudulent  mortgagee  or  vendee  by  merely  selling  the  as- 
signed property,  and  as  this  could,  in  the  great  majority  of 
cases,  be  done  before  a  judgment  could  be  obtained  by  the 
creditor,  and  a  levy  made,  the  statute  would  be  practically 
annulled:  Dutcher  v.  Swartwood^  16  Hun,  81. 

The  general  term,  however,  based  its  decision  upon  the 
ground  that  the  debt  to  the  bank  having  been  a  valid  one, 
and  having  been  paid  out  of  the  mortgaged  property  before 
any  lien  was  obtained  thereon,  another  creditor  could  not 
compel  the  mortgagee  to  refund  the  money  on  the  ground 
that  as  against  creditors  generally  the  mortgage  given  to  se- 
cure the  paid  debt  would  have  been  adjudged  void. 

Two  classes  of  cases  are  cited  by  that  learned  court  to  sus- 
tain this  conclusion:  1.  Those  holding  that  an  assignee  acting 
under  a  void  assignment  will  not  be  held  accountable  for 
such  of  the  proceeds  of  the  assigned  property  paid  out  by 
him  to  creditors  in  pursuance  of  the  assignment  before  any 
other  creditor  has  obtained  a  lien  upon  the  assigned  property; 
2.  That  the  objection  that  a  chattel  mortgage  is  void  is 
not  available,  when,  before  any  creditor  had  questioned  its 
validity,  the  mortgagor  delivered  the  chattels  to  the  mort- 
gagee, and  authorized  an  immediate  sale  thereof  by  him. 

I  am  unable  to  see  that  the  first  class  of  cases  has  any  ap- 
plication to  the  facts  before  us. 

As  to  the  second,  there  is  no  doubt  as  to  the  right  of  a 
debtor  to  prefer  any  creditor,  and  to  pay  his  debt  in  full, 
either  in  money  or  property,  to  the  exclusion  of  all  others. 

But  to  apply  that  principle  to  this  case  is  to  ignore  com- 
pletely the  facte  pleaded  and  found  by  the  court.  There  was 
no  claim  that  the  property  sold  was  turned  over  by  Beck  to 
Avery  in  payment  of  the  debt.    The  complaint  alleged  that 
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the  property  ^m  «dM  bj  Avery  under  tlie  nuirtgsgB,  imd  fhis 
fact  was  not  denied  by  the  answer.  The  oooii  *ho  foimd 
that  Avery,  by  virlae  of  both  mort^ges,  took  poBeesmon  of 
the  mortgaged  property,  and  as  eiioh  mortgagee  oansed  the 
Bame  to  be  adyertised  at  public  sale  and  sold  uadnr  said 
mortgagee. 

There  is  nowheie  Jiny  enggestien  ki  the  evidemoe  or  Mnd^ 
ings  that  the  mortgage  was  waived  or  abandoned,  m  ttratt  the 
debtor  bad  Toluntarily  delivered  the  property  to  Avery  with 
authority  to  sell  it. 

Everything  that  was  done  was  ptusaaDt  to  and  snder  the 
mortgages.  Avery  could  not  and  did  not  claim  to  have  m- 
ceived  the  proper^  or  the  proeaeds  of  the  sale  in  payment  of 
his  debt  as  the  voluntary  act  of  the  ddt>tory  but  as  mort- 
gagee. 

He  cannot  therefore  assert  against  the  claim  of  other 
creditors  the  honesty  of  his  own  debt  The  mortgacps  heing 
void,  all  prooeedings  under  it  were  void,  -and  sdtiioogh  he 
may  possess  an  honest  claim,  he  oannot  retain  propertgr  ob- 
tained  by  him  under  a  fraudulent  mortgage  against  a  pnran- 
ing  creditor.  The  proceedings  taken  to  eoUeet  the  debt  are 
unlawful:  Muriha  ▼.  CiMrky,  90  N.  Y.  272;  BUlingi  y.Mustdl, 
101  N.  Y.  226^231;  Wells  v.  Lan^ein,  20  Ped.  Sep.  IBS.  It 
is  further  claimed  that  the  Judgment  in  the  ease  of  Avery  v. 
Mgad  was  it  bar  to  this  aotion.  That  waa  an  aotion  brought 
by  defendant  to  recover  possession  of  the  mortgaged  property 
from  the  sheriff,  who  had  levied  upon  it  ondw  an  attaohment 
issued  in  favor  of  Ross  and  against  Beck. 

It  appeared  upon  the  trial  that  the  judgment  in  that  action, 
which  was  set  out  in  the  answer,  and  which  adjudged  Mr. 
Avery  to  be  the  owner  and  entitled  to  the  possession  of  the 
mortgaged  property,  had  been  revemed,  and  a  new  trial 
granted,  but  the  court  £nind  as  a  fact  that  the  action  was  still 
pending. 

We  may  therefore  treat  the  defense  as  a  plea  ot  a  former 
action  pending.  To  sustain  such  a  plea,  it  must  appear  from 
i\\e  pleadings  in  the  first  action  that  it  was  for  the  sameoause 
as  the  second,  or  involved  neees6arilythe:same  question.  It 
is  not  enough  that  the  same  property  is  in  oontroversy  in  both 
actions:  Dcuudey  v.  Brown^  79  N.  Y.  890. 

The  complaint  in  livery  v.  Mecul  alleged  that  on  Fobmary 
16,  1887,  the  plaintiff  was  lawfully  possessed  of  the  property 
therein   described,  which  was  the  mortgaged  property,  and 
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that  the  defendant  wrongfully  took  said  property  from  the 
plnintifT. 

The  defendant  justified  under  an  attachment  issued  in  the. 
suit  of  R08A  y.  Beck^  and  alleged  that  the  goods  levied  upon  by 
him  were  the  property  of  Beck,  and  *^that  any  pretended 
transfer  of  said  goods  to  the  plaintiff  was  in  fraud  of  creditors, 
and  void." 

We  need  not  speculate  what  result  might  follow  the  trial  of 
that  action.  It  is  plain  that,  to  succeed  in  his  defense,  the 
sheriff  would  necessarily  be  compelled  to  establish  the  inva- 
lidity of  both  of  the  mortgages  held  by  Mr.  Avery. 

But.it  was  not  essential  to  Avery's  success  that  he  should 
establish  the  validity  of  both. 

The  right  to  the  possession  of  the  mortgaged  property  oould 
have  been  successfully  asserted  under  the  second  mortgage, 
and  the  validity  of  the  moitgage  to  the  bank  did  not  there- 
fore necessarily  come  in  issue. 

Avery  might  have  recovered  possesoon  of  the  moEtgaged 
property  in  the  action  against  the  sheriff,  and  not  be  able  to 
sustain  the  validity  of  the  bank  mortgage^ 

In  other  words,  the  validity  of  the  bank  mortgage,  which  is- 
the  sole  inquiry  here,  was  not  necessarily  involved  in  the 
action  against  the  sheriffi 

Hence  tba  pendency  of  that  action  wav  not  a  defense  to 
this. 

The  judgment  should  be  reveisedi  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


CnMnm^  HowrQAOwa — Wavt  or  a  CfiANoa  evtPauasBiov,  Hnraor  oar.  -^ 
The  question,  of  the  effect  of  a.  chattel  mortgage  allowmg  the  mortgagor  the 
ru(ht  to  retain  poaaeaaion  of  the  mortgaged  property  and  aell  the  aame,  where 
the  rights  of  creditors  are  mYolved,  is  discussed  in  Ptabody  ▼.  Landon^  61  Vt. 
SI8;  15  Am.  8t  Rep.  Q03»  and  particularly  extended  note  912-917.  Pos- 
leMioa  of  merolMndiee  mortgaged  by  the  miwtga^rav  with  power  retained  in 
him  to  sell  the  same  ia  the  usual  eonrae  of  business  lenders  the  mortgage 
Yoid  as  to  the  attaching  creditors  of  the  mortgagor,  in  the  absence  of  a  pro- 
▼ision  requiring  him  to  apply  the  profits  to  the  mortgagee's  debt:  huscMe  ▼. 
UbrriM,  181  m.  687;  bot  with  Miofa  a  prorision,  Ike  mortgage  is  not  rendered 
lamAnhmifmr  9V  AMt  ▼.  iM^  121  K.  Y.  STL 
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DuRABT  V.  Pibrson. 

PM  Hbw  Tobk,  4M.J 

pABTirnniip.  —  Hbatb  ov  PAicnrn  Pint  av  Stro  «•  nn  Oaf  Awsrmwa^ 
SHIP,  And  the  murwirmg  partner  hma  nn  nnthority  to  onny  nn  for  ilio 
f atnre  n  portnenhip  tmdo  or  boiinew,  or  to  ongago  in  now  tnnaaetion% 
contracti^  or  linbilitioa  on  noeoant  thoroof. 

Partnkksiiif. — SaRTiTiKO  PARTinm  n  BmrLKD  to  the  poaiewion  and 
control  of  tho  Joint  property  for  tho  pnrpoao  of  dosing  ita  bnainoai,  and 
I  to  that  end  may  adminiater  the  afUra  of  the  firm,  and  by  aalo,  nort- 
gagOi  or  other  reasonable  disposition  of  the  property  make  proYieion  for 
meeting  ita  obligationab  He  may,  for  that  pnrposi^  borrov  money^  and 
giro  n  valid  pledge  of  oopartnerahip  property  for  ita  repayment. 

SuBvivmo  Pa&tvbb's  Powbe  to  Borbow  Uohrt  fo  Pat  Dnnn  oi 
CoPARTNBRSHir.  — -A  surriTing  partner  may  in  good  faith  borrow 
money  for  the  express  purpose  of  paying  the  debto  of  his  firm,  and 
where  a  perKm  in  good  faith  loans  money  to  a  sunriying  partner,  and 
the  money  b  faithfully  i^pUed  by  snob  partner  in  satisfaction  of  the  lin> 
bilitiea  of  the  firm,  the  elaim  becomes  one  whieh  in  equity  should  be 
paid  ont  of  the  asaeto  of  the  firm,  and  equity  will  rooognias  tho  right  of 
the  snrriTing  partner  to  haYo  the  money  so  borrowed  and  applied  by 
him  repaid  out  of  the  asaets  of  tho  firm,  and  nn  assignment  by  him  for 
the  benefit  of  creditors  whioh  so  directs  is  not  frandnleni 

Action  to  set  aside  an  agsignmeni.    The  opinion  siateg  the 

ease. 

Mareui  21  Hurij  for  appellants  Pruyn  and  Pienon. 

Abraham  Lanring^  for  the  National  Commereial  Bank  of 

Albany,  appellant. 

Oeorge  £•  Stedmanj  for  the  respondent 

■ 

Haiqht,  J.  This  action  was  brought  to  set  aside  an  assign- 
ment made  by  the  defendant  Henry  R.  Pierson,  as  surriTor  of 
the  late  firm  of  Henry  R.  Pierson  and  Son,  to  the  defendant 
Robert  C.  Pmyn,  for  the  benefit  of  creditors,  upon  the  ground 
that  it  was  fraudulent  and  void  as  against  the  creditors  of 
the  firm,  for  the  reason  that  it  directed  the  payment  to  the 
National  Commercial  Bank  of  the  sum  of  fifteen  thousand 
dollars. 

The  referee  has  found  as  facts  that  Henry  R.  Pierson,  the 
elder,  died  on  the  first  day  of  January,  1890,  leaving  the 
defendant  Henry  R.  Pierson,  his  son,  as  the  sole  surviving 
member  of  the  firm;  that  the  firm  kept  an  account  with  the 
National  Commercial  Bank  of  Albany  in  the  name  of  Henry 
R.  Pierson  and  Son,  which  was  open  and  unsettled  upon  the 
books  of  the  bank  on  the  ninth  day  of  January,  1890,  at 
which  time  the  defendant  Pierson  made  application  to  the 


Marcli,  1891.]  Dubant  v.  Pikbsoh.  687 

bank  for  the  loan  of  $15)000;  that  upon  maUng  Buch' 
loan  there  was  credited  upon  the  books  of  the  bank  to 
the  firm  the'snm  so  loaned,  and  a  note  was  given  therefor, 
payable  on  demand,  signed  in  the  name  of  the  firm  bj 
Henry  R.  Pierson,  survivor;  that  $10,150  thereof  was  subse- 
quently drawn  out  of  the  bank  by  the  checks  of  the  defend- 
ant Henry  R.  Pierson,  signed  by  him  as  survivor,  and  the 
same  was  applied  and  used  in  the  payment  of  the  debts  of  the 
firm.  The  referee  further  found  as  facts  that  the  purpose  of 
said  defendant  Henry  R.  Pierson  in  applying  for  and  obtain- 
ing such  loan  was  to  procure  money  with  which  to  pay  the 
ol^igations  of  the  firm  which  had  matured  or  were  about  to 
mature,  and  that  the  bank  understood  such  to  be  the  purpose 
of  the  loan  at  the  time  of  making  the  same;  that  the  firm  was 
in  fact  insolvent  on  the  first  day  of  January,  1890,  at  the  tim  i 
of  the  decease  of  the  elder  Pierson,  but  that  such  fact  was  not 
known  to  either  the  defendant  Pierson  or  the  National  Com- 
mercial Bank  at  the  time  the  loan  was  made.  He  furthe.- 
found  as  a  fact  that  in  inserting  in  the  assignment  the  direct 
tion  to  pay  the  National  Commercial  Bank  of  Albany  from 
the  firm  property  the  amount  of  the  note,  the  defendant  Pier- 
son acted  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  firm,  but  that  at  the  time  of  making  such 
assignment  the  defendant  Pierson  believed  that  such  no:e 
was  a  firm  obligation,  or  an  obligation  which  was  legally 
enforceable  against  the  property  and  assets  of  the  firm,  and 
that  he  therefore  was  not  morally  chargeable  with  wrong  in 
directing  its  payment  out  of  the  property  of  the  firm;  that  the 
appropriation  by  him  of  the  money  borrowed  of  the  bank  to 
the  payment  of  the  firm  debts  created  a  claim  in  his  favor 
against  the  estate  which  before  the  assignment  could  have 
been  properly  paid  out  of  the  firm's  assets.  As  a  conclusion 
of  law,  he  found  that  the  debt  created  by  the  loan  by  the 
National  Commercial  Bank  was  the  individual  debt  of  the 
defendant  Pierson,  and  not  that  of  the  firm;  that  the  assign* 
uient  was  consequently  fraudulent  as  to  the  plaintiff,  and 
directed  judgment  accordingly. 

If  the  debt  created  by  the  loan  be  the  individaal  liability 
of  the  survivor,  and  one  that  the  firm  ought  not  to  pay,  and 
the  firm  be  insolvent,  the  survivor  had  no  right  in  his  assign- 
ment to  direct  its  payment  out  of  the  firm's  assets,  and  by  so 
doing  the  assignment  was  rendered  fraudulent  as  to  the  credi- 
tors of  the  firm:   WiUon  v.  Robertsan,  21  N.  Y.  687;  Uenagh  v. 
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WkihoeH  52  W.  Y.  148;  11  Am.  Rep.  683;  Second  Nat.  Bank 
€f  Oswe^  v;  Burt^  9»  If .  Y.  233-246;  BtUger  ▼.  Rasa,  119  N.  Y. 
469-i6R 

It  thus  becomes  important  to  determine  wiiether  the  loan 
eontrflcted  bj  the  snrviTor  became  a  firm  obligation  for  the 
payment  of  which  its  assets  maj  jastly  be  applied.  As  we 
have  seen,  the  note  given  upon  procuring  such  loan  bore  the 
name  of  the  firm  and  that  of  Henry  R.  Pierson  as  survivor, 
but  at  the  time  that  this  note  was  given  it  was  known  to  all  of 
the  parties  concerned  that  the  senior  member  of  the  firm  had 
died. 

The  death  of  a  partner  puts  an  end  to  the  copartnership, 
and  there  is  no  longer  any  power  or  authority  of  the  surviv- 
ing  partners  to^carry  on  for  the  future  a  partnership  trade  or 
business,  or  to  engage  in  new  transactions,  contracts,  or  lia- 
bilities on  account  thereof:  Story  on  Partnership,  sees.  342, 
343;  Hall  v.  Lanning,  91  U.  S.  160-170;  Farr  r.  MorriU,  53 
Hun,  31-35. 

It  is  thus  apparent  that  whilst  the  note  in  form  would  ap- 
pear to  create  an  obligation  of  the  firm,  it  is  at  law  unavail- 
able as  such,  for  the  reason  that  there  was  no  power  in  the 
Burvivor  to  make  it.  But  it  does  not  follow  but  that  it  is  a 
claim  which  ought,  in  justice  and  equity ,  to  be  paid  out  of  the 
firm's  assets.  If  it  is,  the  preference  in  the  assignment  would 
not  be  void,  for  the  law  will  not  declare  fraudulent  that  which 
equity  adjudges  right  and  proper:  Denton  v.  Merrill,  48  Hun, 
224-229. 

We  must  therefore  consider  whether  there  are  equities 
which  will  support  the  claim  of  the  bank  to  be  paid  out  of 
such  assets.  It  is  apparent  that  the  money  borrowed  from  the 
bank  by  the  survivor  was  for  the  purpose  of  paying  the  credi- 
tors of  the  firm  the  claims  then  matured  and  pressing.  The 
amount  of  the  loan  was  credited  upon  the  open  account  of  the 
firm  with  the  bank,  and  subsequently  ten  thousand  dollars 
thereof,  or  thereabouts,  were  drawn  out  by  the  survivor  upon 
bis  check,  and  used  in  the  payment  of  the  liabilities  of  the 
firm.  At  the  time  this  loan  was  made,  it  was  not  supposed  by 
the  officers  of  the  bank,  or  the  surviving  partner,  that  the  firm 
was  insolvent,  and  no  question  is  made  but  that  both  parties 
acted  in  good  faith.  The  question  is  therefore  presented 
whether  a  surviving  partner  may  in  good  faith  borrow  money 
for  the  express  purpose  of  paying  the  debts  of  his  firm,  and 
by  no  applying  the  money  borrowed  create  an  equity  for  the 
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•attsfadion  of  wbiob  the  assets  of  the  firm  may  properly  be 
devoted*  As  we  hare  seen,  the  survivor  became  entitled  to 
the  assets,  which  he  had  the  right  to  sell,  mortgage,  and  dispose 
or,  in  order  to  pay  the  debts  and  close  up  the  affairs  of  the  co- 
pnrtnetBhip.  If  he  had  the  power  to  sell  or  mortgage,  it  would 
seem  to  follow  that  he  had  the  power  to  borrow  and  pledge 
the  assets  for  the  repayment  of  the  loan,  and  the  amount  bor- 
rowed having  been  faithfully  applied  in  liquidation  of  the 
debts  of  the  copartnership,  equity  will  recognize  the  justness 
of  the  claim  of  the  party  making  the  loan.  Cases  may  arise 
where  the  exercise  of  such  authority  may  be  highly  expedi- 
ent»  if  not  necessary,  for  the  preservation  of  the  rights  of 
creditors  and  persons  interested  in  the  distribution  of  the  as- 
sets of  the  firm;  as,  for  instance,  creditors  may  by  levy  expose 
the  assets  to  a  forced  public  sale  under  circumstances  which 
would  work  great  sacrifice  to  the  estate.  In  case  a  survivor 
should  be  insolvent^  he  might  be  able  to  raise  money  by  a 
pledge, to  repay  out  of  the  partnership  assets  when  he  could 
not  obtain  it  upon  his  own  credit  We  do  not  see  that  harm 
could  result  to  the  other  creditors  by  permitting  this  to  be 
done;  for  it  would  not  increase  the  obligations  of  the  firm  nor 
lessen  their  share  in  the  distribution  of  the  assets  in  case  the 
firm  be  insolvent.  It  is  not  questioned  but  that  the  survivor 
had  the  right  to  turn  out  as  a  security  or  pledge  the  assets  of 
the  firm  in  payment  for  the  money  received  by  him.  He  could 
have  sold  the  assets  and  repaid  the  money  loaned  at  any  time 
before  executing  the  assignment,  and  without  taint  of  fraud. 
It  is  not  apparent  how  the  rights  of  the  parties  are  changed 
and  the  act  of  the  survivor  made  fraudulent  by  doing  that 
in  the  assignment  which  he  had  the  right  to  do  immediately 
before  executing  it. 

The  precise  question  involved  in  this  case  does  not  appear 
to  have  been  passed  upon  in  any  reported  case,  so  far  as  we 
have  been  able  to  discover,  except  in  Haynes  v.  Brooks^  8  Civ. 
Proc.  Rep.  106-113,  where  an  assignment  was  made  for  the 
benefit  of  creditors  by  a  surviving  partner.  In  that  case,  as  in 
this,  the  creditors  had  loaned  money  to  the  surviving  partner 
to  pay  a  note  of  the  firm.  Van  Vorst,  J.,  in  commenting  upon 
the  transaction,  said:  **  If  a  firm  obligation  was  retired  by  the 
use  of  the  money  loaned  or  advanced  by  Brown  &  Co.,  the 
surviving  partner  would  have  been  entitled  to  be  repaid  out  of 
the  firm  property.  As  the  moneys  of  Brown  &  Co.  in  fact 
paid  a  firm  obligation,  I  see  no  objection  in  the  subrogation  of 
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them  in  equity  to  the  rights  of  the  Bumving  partner,  or  to  the 
rt'ganling  of  them  as  entitled  to  be  repaid  out  of  the  firm 
Ef^sets.  Tliat  works  injustice  to  no  one."  The  learned  judge 
concluded  by  ordering  the  complaint  dismissed,  thereby  sus- 
taining the  validity  of  the  assignment.  This  case  was  affirmed 
in  the  general  term,  42  Hun,  628,  and  in  this  court  in  116 
New  York,  487.  This  question,  however,  was  not  considered  in 
either  of  the  appellate  courts. 

In  Matter  of  the  Estate  of  Davie  and  Deeauque^  6  Whart 
530,  84  Am.  Dec.  674,  it  was  held  that  after  the  dissolution  of 
a  copartnership  the  partner  authorized  to  settle  the  estate  may 
borrow  money  on  the  credit  of  the  firm  for  the  purpose  of  pay* 
ing  its  debts,  and  if  the  credit  be  given  in  good  faith,  though 
with  a  knowle4gc  of  the  dissolution,  and  the  money  borrowed 
be  faithfully  applied  in  liquidation  of  the  debtaof  the  partner- 
ship, the  creditor  has  a  claim  against  the  firm  assets,  and  is 
not  to  be  considered  as  a  creditor  merely  of  the  partner  bor* 
rowing. 

In  the  case  of  Prudhomme  v.  ffenry^  6  La.  Ann.  700,  it  was 
held  that  where  a  liquidating  partner,  after  dissolution,  has 
borrowed  money  to  pay  the  debts  of  the  firm,  the  partnership 
is  liable  so  far  as  the  evidence  shows  that  the  money  was  used 
for  the  benefit  of  the  firm. 

In  the  last  two  cases  the  partnerships  were  not  insolvent, 
and  the  question  arose  aa  between  the  partners.  The  courts, 
however,  recognized  the  claim  of  the  lenders  as  one  which 
ought  to  be  paid  by  the  partnership. 

In  the  case  under  consideration,  it  is  true  that  the  partner* 
ship  is  insolvent,  and  the  question  arises  as  between  the  bank 
»nd  creditors  of  the  partnership,  but  the  creditors  have  not 
been  harmed  or  prejudiced  by  the  action  of  the  bank  in  loan- 
ing the  money  to  the  survivor,  for  the  assets  were  increased  in 
value  to  the  amount  of  the  loan,  and  the  money  drawn  out  of 
the  bank  was  applied  in  extinguishment  of  the  claims  of  the 
creditors,  thus  reducing  to  that  extent  the  liabilities  of  the- 
firm. 

When  a  partnership  is  dissolved  by  the  death  of  a  partner, 
the  survivor  is  entitled  to  the  possession  and  control  of  the 
joint  property  for  the  purpose  of  closing  its  business,  and  to- 
that  end  and  for  that  purpose  he  may,  according  to  the  settled 
principles  of  the  law  of  partnership,  administer  the  afiairs  of 
the  firm,  and  by  sale,  mortgage,  or  other  reasonable  disposi* 
tion  of  the  property,  make  provision  for  meeting  its  obliga"^ 
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tioTiB.  He  may,  for  that  purpose,  borrow  money,  and  give  a 
vali'^1  pledge  of  the  copartnership  property  for  ite  repayment: 
Williams  V.  Whedon,  109  N.  Y.  333;  4  Am.  St.  Rep.  460;  £w- 
ernnn  v.  Senter^  118  U.  8.  3-8;  Fiizpatriek  v.  Flannagariy  106 
U.  S.  648;  Butchari  v.  Dresser,  4  De  Gex,  M.  &  G.  542;  10  Hare, 
453;  In  re  doughy  Bradford  Commercial  Banking  Co,  ▼.  Cure^ 
L.  R.  31  Ch.  Div.  326. 

In  Case  v.  Beauregard^  99  U.  8. 119-124,  Mr.  Justice  Strongs 
in  coniraonting  upon  the  rights  of  partners  in  a  suit  involving 
the  marshaling  of  the  assets,  says:  **The  right  of  each  pari- 
ner  extends  only  to  the  share  of  what  may  remain  after  pay- 
mentof  the  debts  of  the  firm  and  a  settlement  of  its  accounts. 
Growing  out  of  this  right,  or  rather  included  in  it,  is  the  right 
to  have  the  partnership  property  applied  to  the  payment  of 
the  partnership  debts  in  preference  to  those  of  any  individual 
partner.  This  is  an  equity  that  partners  have  as  between 
themselves,  and  in  certain  circumstances  it  inures  to  the 
benefit  of  the  creditors  of  the  firm.  The  latter  are  said  to 
have  the  privilege  or  preference,  sometimes  loosely  denomi- 
nated a  lien,  to  have  the  debts  due  to  them  paid  out  of  the 
assets  of  a  firm  in  course  of  liquidation,  to  the  exclusion  of 
the  creditors  of  its  several  members.  This  equity  is  a  deriva- 
tive one.  It  is  not  held  or  enforceable  in  their  own  right.  It 
is  practically  a  subrogation  to  the  equity  of  the  individual 
partner,  to  be  made  effective  only  through  him.  Hence  if  he 
is  not  in  a  condition  to  enforce  it,  the  creditors  of  the  firm 
cannot  be:  Rice  v.  Barnard^  20  Vt.  479;  50  Am.  Dec.  54;  Ap* 
perd  of  York  County  Bank,  32  Pa.  St.  446. 

But  so  long  as  the  equity  of  the  partner  remains  in  him,  so 
long  ns  he  retains  an  interest  in  the  firm  assets  as  partner,  a 
court  of  equity  will  allow  the  creditors  of  the  firm  to  avail 
thcnit^elves  of  his  equity  and  enforce  through  it  the  applica- 
tion of  those  assets  primarily  to  the  payment  of  the  debt« 
due  them,  whenever  tlie  property  comes  under  its  adminis- 
tration. 

In  the  case  of  Saunders  v.  ReUXy^  105  N.  Y.  12,  59  Am. 
Rep.  472,  it  was  held  that  a  mere  general  creditor  of  a  firm 
having  no  execution  or  attachment  has  no  lien  whatever  upon 
its  personal  assets;  that  while  firm  creditors  are  entitled  to 
a  preference  over  creditors  of  the  individual  members  of  the 
firm  in  the  payment  of  their  debts  out  of  the  assets,  in  the 
course  of  liquidation,  their  equity  is  not  held  or  enforceable  in 
their  own  right,  but  is  a  derivative  one,  practically  a  subroga- 
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lion  of  the  equity  of  each  indiyidaal  partner  to  have  the  firm 
aasets  applied  primarily  to  the  payment  of  its  debts,  and 
where  no  such  equity  exists  in  favor  of  any  member  of  the 
firm,  the  firm  creditors  have  none,  and  therefore  where  a 
judgment  is  recovered  against  all  the  members  of  a  firm  upon 
a  joint  obligation,  but  not  an  indebtedness  of  the  firm,  the 
firm  property  may  be  levied  upon  and  sold  on  execution  issued 
on  the  judgment.  See  also  Dimon  v.  Hazard^  32  N.  Y.  65; 
Sinnion  v.  Westovety  101  N.  Y.  265;  Kirhy  v.  Schoonmalcerj  3 
Barb.  Ch.  46;  Brown  v.  Higginhothamy  5  Leigh,  583;  27  Am. 
Doc.  618;  Peyton  v.  Strationy  7  Gratt.  380;  Stebbins  v.  WU- 
Innl,  53  Vt.  665. 

It  appears  to  us  that  the  conclusion  is  warranted  from  the 
authorities  referred  to  that  where  a  person  in  good  faith  loans 
money  to  a  surviving  partner,  and  where  the  money  is  faith- 
fully applied  by  such  partner  in  satisfaction  of  the  liabilities 
of  the  firm,  the  claim  becomes  one  which  in  equity  should  be 
paid  out  of  the  assets  of  the  firm;  and  in  an  accounting  be- 
tween the  survivor  with  the  personal  representative  of  the 
deceased  partner,  equity  will  recognize  the  right  of  the  surviv- 
ing partner  to  have  the  money  so  borrowed  and  applied  by 
him  repaid  out  of  the  assets  of  the  firm,  and  an  assignment 
BO  directing  is  not  fraudulent. 

Attention  is  called  to  the  fact  that  the  deceased  partner  left 
a  will  making  the  survivor  his  sole  devisee  and  legatee,  and  it 
is  claimed  that  he  left  no  individual  debts.  If  this  were  so, 
it  is  not  apparent  that  it  would  affect  the  equities  of  the  bank, 
but  the  evidence  is  silent  upon  the  question  as  to  whether  or 
not  the  deceased  left  individual  debts.  The  referee  refused  to 
BO  find,  and  we  cannot  assume  that  there  were  none. 

It  may  also  be  claimed  that,  the  firm  being  insolvent,  the 
survivor  has  no  equities  to  which  the  bank  can  be  subrogated, 
lor  the  reason  that  he  is  liable  individually  for  the  payment 
of  tlie  firm  debts.  But  the  bank  is  not  asking  for  any  relief 
by  way  of  subrogation;  it  is  only  defending  the  provision, 
already  made  for  it  in  the  assignment,  from  the  claim  of  fraud. 
Even  though  both  the  firm  and  the  survivor  were  insolvent, 
the  survivor  still  had  the  right  to  have  his  contract  recog- 
nized, and  to  say  which  of  the  creditors  should  be  paid  first, 
and  to  so  provide  in  his  assignment:  WiUiam$  v.  Ifliedony 
109  N.  Y.  333;  4  Am.  St.  Rep.  460. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new 
Irial  granted,  with  costs  to  abide  the  final  award  of  costs. 
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Vaxn,  J.,  dissents,  apon  tiie  ground  thai  tlie  note  prefeired 
in  the  assignment  as  a  firm  debt  was  simplj  an  individuai 
debt  of  the  sniriving  partQer,  who»  as  he  did  not  bind  the 
firm  in  creating  the  debt,  could  bind  neither  it  nor  its  prop- 
erty by  directing  payment  out  of  the  firm  assets. 

Judgment  reversed.  

Partnership  —  BiOHn  ov  Subyittxq  PABnrnL  —  For  a  Ml  and  oow 
plete  disouMion  of  the  righti  and  daties  of  a  sarymng  partner  with  respect  fee 
the  partnership  basineis,  aee  extended  note  to  Skklda  ▼.  FuUer^  65  Am.  Decu 
295^  ^303,  wherein  is  discnsaed  his  right  to  make  an  assignment  of  the  partneiw 
•hip  property  and  make  a  preferenoe  of  oveditors.  See  also  Woodward  Wm 
Brooks,  12S  IlL  222;  15  Am.  St  Rep^  104;  Mobinaom  ▼.  SknmoM,  146  Mas% 
167;  4  Am.  St  Rep.  299;  SaUmrp  ▼.  EUimm,  7  Col.  167;  49  Am.  Rep.  84Zi 
and  note.  A  surviving  partner  may  convey  partnership  realty  to  pay  partner- 
ship debts:  WaUing  v.  Burgesa,  122  Ind.  299.  See  also  PaUom  r.  L^ftuieh, 
86  Va.  421;  19  Am.  St  Rep.  902,  and  note. 
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CoNsi DERATION  voB  Promibb,  What  SumoiBirr.  —  To  eonstitufee  a  valid 
consideration  for  a  pnMiuae.  it  is  not  necessary  for  the  pronusor  to  be 
benefited,  or  for  the  promisee  to  be  injured;  a  waiver  of  a  legal  right  by 
the  promisee  at  the  request  of  the  promisor  is  sufficient.  And  there- 
fore a  promise  by  an  nuele  to  his  nephew,  that  if  the  latter  would  refrain 
from  drinking  Uqsor,  using  tobaeoo,  whim  hig,  and  playing  cards  or  bil- 
liards for  money  until  he  should  become  twenty-one  years  of  agi^  he 
would  pay  him  five  thousand  dollara»  is  founded  upon  a  good  considera- 
tion, and  is  enforceable. 

Dbfrnsb  of  Statutb  op  Frauds  Waffbd  bt  Pailurb  to  Sbt  It  up  iw 
Answer  whbn.  —  Where  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  agreement  sought  to  be  enforced  by  tbe  action  is  one 
prohibited  by  the  statute  of  frauds,  such  defense  cannot  be  made  avail- 
able unless  it  is  set  up  in  the  answer. 

Dbclaration  or  Trust,  What  SornciBNT.  — W)iere  a  person  indebted  fee 
another  in  a  oertain  sum  of  money  writes  to  him  veoognising  the  ii^ 
debtedness;  tells  him  that  he  will  keep  the  money  vntil  he  deems  hia 
oapable  of  taking  care  of  it;  that  he  shall  have  it  certain;  that  he  does 
not  intend  to  interfere  with  it;  and  that  he  may  consider  it  on  interest 
—  this  is  sufficient  for  the  creation  of  a  valid  trust  which  is  not  within 
the  operation  of  the  statute  of  limitatioos. 

Action  upon  an  alleged  contract.  The  plaintiff  acquired 
the  claim  through  seyeral  mesne  assignments  from  William 
B.  Story,  2d.    The  facts  are  stated  in  tbe  opinion, 

J7.  /.  Swift^  for  the  appellant. 

Adelberi  Moot^  for  the  respondent. 
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Parkbb,  J.  The  question  which  provoked  the  most  die- 
cusBion  by  coansel  on  this  appeal,  and  which  lies  at  the  foun* 
dation  of  plaintiff's  asserted  right  of  recovery,  is,  whether  by 
virtue  of  a  contract,  defendant's  testator,  William  B.  Story, 
became  indebted  to  his  nephew,  William  E.  Story,  2d,  on  his 
twenty«first  birthday  in  the  sum  of  five  thousand  dollars.  The 
trial  court  found  as  a  fact  that  ^'on  the  twentieth  dav  of 
March,  1869,  ....  William  E.  Story  agreed  to  and  with 
William  E.  Story,  2d,  that  if  he  would  refrain  from  drinking 
liquor,  using  tobacco,  swearing,  and  playing  cards  or  billiards 
for  money  until  he  should  l)ecome  twenty-one  j'ears  of  age, 
then  he,  the  said  William  E.  Story,  would,  at  that  time,  pay 
him,  the  said  William  E.  Story,  2d,  the  sum  of  five  thouaand 
dollars  for  such  refraining,  to  which  the  said  William  E. 
Story,  2d,  agreed,"  and  that  he,  "in  all  things  fully  per- 
formed his  part  of  said  agreement" 

The  defendant  contends  that  the  contract  was  without  con- 
sideration to  support  it,  and  therefore  invalid.  He  asserts 
that  the  promisee,  by  refraining  from  the  use  of  liquor  and  to- 
bacco, was  not  harmed,  but  benefited;  that  that  which  he  did 
was  best  for  him  to  do  independently  of  his  uncle's  promise, 
and  insists  that  it  follows  that,  unless  the  promisor  was  bene- 
fited, the  contract  was  without  consideration;  a  contention 
which,  if  well  founded,  would  seem  to  leave  open  for  contro* 
versy  in  many  cases  whether  that  which  the  promisee  did  or 
omitted  to  do  was  in  fact  of  such  benefit  to  him  as  to  leave 
no  consideration  to  support  the  enforcement  of  the  promisor's 
agreement  Such  a  rule  could  not  be  tolerated,  and  is  without 
foundation  in  the  law.  The  exchequer  chamber,  in  1875,  de- 
fined consideration  as  follows:  *' A  valuable  consideration  in 
the  ser)se  of  the  law  may  consist  either  in  some  right,  interest, 
profit,  or  benefit  accruing  to  the  one  party,  or  some  forbear- 
ance, detriment,  loss,  or  responsibility  given,  suffered,  or  un* 
dertakcn  by  the  other."  Courts  *'  will  not  ask  whether  the 
thing  which  forms  the  consideration  does  in  fact  benefit  the 
promisee  or  a  third  party,  or  is  of  any  substantial  value  to 
anyone.  It  is  enough  that  something  is  promised,  done,  for- 
borne, or  suffered  by  the  party  to  whom  the  promise  is  made, 
BS  consideration  for  the  promise  made  to  him ":  Anson  on 
Contracts,  63. 

*'  In  general,  a  waiver  of  any  legal  right  at  the  request  of 
another  party  is  a  sufficient  consideration  for  a  promise  ": 
Parsons  on  Contrncis,  444. 
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"  Any  damage,  or  suspenBion,  or  forbearance  of  a  right 
will  be  sufficient  to  sustain  a  promise":  2  Kent'a  Com.,  12th 
ed.,  465. 

Pollock,  in  his  work  on  contracts,  page  166,  after  citing  the 
definition  given  by  the  exchequer  chamber  already  quoted, 
says:  **  The  second  branch  of  this  judicial  description  is  really 
the  most  important  one.  Consideration  means,  not  so  much 
that  one  party  is  profiting,  as  that  the  other  abandons  some 
legal  right  in  the  present  or  limits  his  legal  freedom  of  action 
in  the  future,  as  an  inducement  for  the  promise  of  the  first/' 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee 
used  tobacco,  occasionally  drank  liquor,  and  he  had  a  legal 
right  to  do  so.  That  right  he  abandoned  for  a  period  of  years, 
upon  the  strength  of  the  promise  of  the  testator  that  for  such 
forbearance  he  would  give  him  five  thousand  dollara.  We 
need  not  speculate  on  the  effort  which  may  have  been  required 
to  give  up  the  use  of ^those  stimulants.  It  is  sufficient  that  he 
reBtrictcd  his  lawful  freedom  of  action  within  certain  pre- 
scribed limits  upon  the  faith  of  his  uncle's  agreement;  and 
now,  having  fully  performed  the  conditions  imposed,  it  is  of  no 
moment  whether  such  performance  actually  proved  a  benefit 
to  the  promisor,  and  the  court  will  not  inquire  into  it;  but 
were  it  a  proper  subject  of  inquiry,  we  see  nothing  in  this 
record  that  would  permit  a  determination  that  the  uncle  was 
not  benefited  in  a  legal  sense.  Few  cases  have  been  found 
which  may  be  said  to  be  precisely  in  point,  but  such  as  have 
beeii  support  the  position  we  have  taken. 

In  Shndwell  v.  Shadwelly  9  Com.  B.,  N.  8.,  159,  an  uncle 
wrote  to  his  nephew  as  follows:  — 

'*  My  Dear  Lancey^  —  I  am  so  glad  to  hear  of  your  intended 
marriage  with  Ellen  Nicholl,  and  as  I  promised  to  assist 
you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you 
£150  yearly  during  my  life,  and  until  your  annual  income 
derived  from  your  profession  of  a  chancery  barrister  shall 
amount  to  600  guineas,  of  which  your  own  admission  will 
be  the  ouly  evidence  that  I  shall  require. 

•*  Your  affectionate  uncle,  . 

''Charles  Shadwbll." 

It  was  held  that  the  promise  was  binding,  and  made  upon 
good  consideration. 

In  Laknta  y.  Newton^  an  unreported  case  in  the  superior  court 
of  Worcester,  Massachusetts,  the  complaint  averred  defendant's 
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promise  that  'Mf  you  [meaninfi;  plaintiff]  will  leave  off  drink- 
ing for  a  year  I  will  give  you  one  hundred  dollars,"  plaintiff 's 
assent  thereto,  performance  of  the  condition  by  him,  and  de- 
manded judgment  therefor.  Defeadant  demurred  oo  the 
ground,  among  others,  that  the  plaintiff's  declaration  did  not 
allege  a  valid  and  sufficient  consideration  for  tba  agreement 
of  the  defendant.    The  demurrer  was  overruled. 

In  TaLboti  v.  Summons,  Ky.,  Oct  24, 1889  (not  yet  reported), 
the  stephgrand mother  of  the  plsiatiff  made  with  him  the  fol- 
lowing agreement:  ''  I  do  promise  and  bind  myself  to  give  my 
grandson,  Albert  R.  Talbott,  five  hundred  dollars,  at  my  death, 
if  he  will  never  take  another  chew  of  tobacco  or  smoke  another 
cigar  during  my  life,  from  this  date  up  to  my  death;  and  if  lu 
breaks  this  pledge,  be  is  to  refund  double  the  amount  to  his 
mother."  The  executor  of  Mrs.  Stemmons  demurred  to  the 
complaint,  on  the  ground  that  the  agreement  was  not  based  on 
a  sufficient  consideration.  The  demurrer  was  sustained,  and 
an  appeal  taken  therefrom  to  the  court  of  appeals,  where  the 
decision  of  the  court  below  was  reversed.  In  the  opinion  of 
the  court  it  is  said  that  ^'  the  right  to  use  and  enjoy  the  use  of 
tobacco  was  a  right  that  belonged  to  the  plaintiff,  and  not  for- 
bidden by  law.  The  abandonment  of  its  use  may  have  saved 
him  money  or  contributed  to  bis  health;  nevertheless,  the  sur^ 
render  of  that  right  caused  the  promise,  and  having  the  right 
to  contract  with  raferenee  to  the  subject-matter,  the  abandon- 
ment of  the  use  was  a  sufficient  consideration  to  uphold  the 
promise."  Abstinence  from  the  use  of  intoxicating  liquors 
was  held  to  furnish  a  good  consideration  for  a  promissory  note 
in  Lindell  v.  Rokes,  60  Mo.  249;  21  Am.  Rep.  395. 

The  cases  cited  by  the  defendant  on  this  question  are  not  in 
point.  In  MaUory  v.  QilUtty  21  N.  Y.  412,  Belknap  v.  Bender^ 
75  N.  Y.  446,  31  Am.  Rep.  476,  and  Berry  v.  Brown,  107  N.  Y. 
659,  the  promise  was  in  contravention  of  that  provision  of  the 
statute  of  frauds  which  declares  void  all  promises  to  answer 
for  the  debts  of  third  persons  unless  reduced  to  writing.  In 
Beaumovt  v.  Reeve,  Shirley's  Lead.  Cas.  6,  and  Porterfield  v.  7?!/f- 
Ur,  47  Miss.  165,  12  Am.  Rep.  829,  the  question  was,  whether 
a  moral  obligation  furnishes  sufficient  consideration  to  uphold 
a  subsequent  express  promise.  In  Duvoll  v.  Wihon^  9  Barb. 
487,  and  In  re  Wither  v.  Warren,  104  N.  Y.  192,  the  proposi- 
tion involved  was,  whether  an  executory  covenant  against  en- 
cumbrances in  a  deed  given  in  consideration  of  natural  love 
and  affection  could  be  enforced.    In  VanderhiU  v,  Schreyer,  91 
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N.  Y.  392,  the  plaintiff  contracted  with  defendfoift  to  baild  a 
house,  agreeing  to  aco^t  in  part  payooent  therefor  a  specifio 
bond  and  mortgage;  Afterwards  he  refused  to  finish  his  con- 
tract unless  the  defendant  would  guarantee  its  payment,  which 
was  done.  It  was  held  that  the  guaranty  could  not  be  en- 
forced for  want  of  consideration,  for  in  building  the  bouse 
the  plaintiff  only  did  that  which  he  had  contracted  to  da 
And  in  BohiiMon  t.  Jewett^  116  N.  Y.  40,  the  court  simply  held 
that  '*  the  pLTformance  of  an  act  which  the  party  is  under  a 
legal  obligation  to  perform  cannot  constitute  a  consideration 
for  a  new  contract.''  It  will  be  observed  that  the  agreement 
which  we  have  been  considering  was  within  the  condemnation 
of  the  statute  of  frauds,  because  not  to  be  performed  within 
a  year,  and  not  in  writing.  But  this  defense  the  promisor 
could  waive,  and  his  letter  and  oral  statements  subsequent  to 
the  date  of  final  performance  on  the  part  of  the  promisee  must 
be  held  to  amount  to  a  waiver.  Were  it  otherwise,  the  statute 
could  not  now  be  invoked  in  aid  of  the  defendant.  It  does 
not  appear  on  the  face  of  the  complaint  that  the  agreement  is 
one  prohibited  by  the  statute  of  frauds,  and  therefore  such 
defenise  could  not  be  made  available  unless  set  up  in  the 
answer:  PorUr  T«  Wormser^  94  N.  Y.  431,  450.  This  was  not 
done. 

In  further  consideration  of  the  questions  presented,  then,  it 
must  be  deemed  established,  for  the  purposes  of  this  appeal, 
that  on  the  thirty-first  day  of  January,  1875,  defendant's  tes- 
tator was  indebted  to  William  E.  Story,  2d,  in  the  sum  of  five 
thousand  dollars,  and  if  this  action  were  founded  on  that  con- 
tract, it  would  be  barred  by  the  statute  of  limitations,  which 
has  been  pleaded;  but  on  that  date  the  nephew  wrote  to  his 
uncle  as  follows :^- 

^^Dear  UncUy  —  I  am  now  twenty-one  years  old  to-day,  and 
I  am  now  my  own  boss,  and  I  believe,  according  to  agreement, 
that  there  is  due  me  five  thousand  dollars.  I  have  lived  up 
to  the  contract  to  the  letter  in  every  sense  of  the  word." 

A  few  days  later,  and  on  February  6th,  the  uncle  replied, 
and,  so  far  as  it  is  material  to  this  controversy,  the  reply  is  as 
follows:  — 

"  Dear  Nephew,  —  Your  letter  of  the  Slst  nit.  came  to  hand 
all  right,  saying  that  yon  had  lived  up  to  the  promise  made 
to  me  several  years  ago.  I  hnve  no  doubt  but  you  have,  for 
which  3*ou  shall  have  five  thousand  dollars,  as  I  promised 
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you.  I  had  the  money  in  the  bank  the  day  yon  was  twenty- 
one  years  old  that  I  intended  for  you,  and  you  shall  have  the 
money  certain.  Now,  Willie,  I  don't  intend  to  interfere  with 
this  money  in  any  way  until  I  think  you  are  capable  of  tak- 
ing care  of  it,  and  the  sooner  that  time  comes  the  better  it 
will  please  me.  I  would  hate  very  much  to  have  you  start 
out  in  some  adventure  that  you  thought  all  right,  and  lose  this 
money  in  one  year. ....  This  money  you  have  earned  much 
easier  than  I  did,  besides  acquiring  good  habits  at  the  same 
time,  and  you  are  quite  welcome  to  the  money.  Hope  you 
will  make  good  use  of  it  .  •  •  •  W.  E.  Stoby. 

*'  P.  S.  —  You  can  consider  this  money  on  interest" 

The  trial  court  found  as  a  fact  that  ''said  letter  was  re- 
ceived by  said  William  B.  Story,  2d,  who  thereafter  consented 
that  said  money  should  remain  with  the  said  William  E. 
Story  in  accordance  with  the  terms  and  conditions  of  said 
letter";  and  further,  "that  afterwards,  on  the  first  day  of 
March,  1877,  with  the  knowledge  and  consent  of  his  said 
uncle,  he  duly  sold,  transferred,  and  assigned  all  his  right, 
title,  and  interest  in  and  to  said  sum  of  five  thousand  dollars 
to  his  wife,  Libbie  H.  Story,  who  thereafter  duly  sold,  trans- 
ferred, and  assigned  the  same  to  the  plaintiff  in  this  action." 

We  must  now  consider  the  effect  of  the  letter,  and  the 
nephew's  assent  thereto.  Were  the  relations  of  the  parties 
thereafter  that  of  debtor  and  creditor  simply,  or  that  of  trustee 
and  cestui  que  trvstf  If  the  former,  then  this  action  is  not 
maintainable,  because  barred  by  lapse  of  time.  If  the  latter, 
the  result  must  be  otherwise.  No  particular  expressions  are 
necessary  to  create  a  trust  Any  language  clearly  showing 
the  settler's  intention  is  sufficient  if  the  property  and  disposi- 
tion of  it  are  definitely  stated:  Lewin  on  Trusts,  55. 

A  person  in  the  legal  possession  of  money  or  property, 
acknowledging  a  trust  with  the  assent  of  the  cestui  que  truH^ 
becomes  from  that  time  a  trustee,  if  the  acknowledgment  be 
founded  on  a  valuable  consideration.  His  antecedent  relation 
to  the  subject,  whatever  it  may  have  been,  no  longer  controls: 
2  Story's  Eq.  Jur.,  sec.  972.  If  before  a  declaration  of  trust  a 
party  be  a  mere  debtor,  a  subsequent  agreement  recognizing 
the  fund  as  already  in  his  hands,  and  stipulating  for  its  invest- 
ment on  the  creditor's  account,  will  have  the  effect  to  create  a 
trust:  Day  v.  Roth,  18  N.  Y.  448. 

It  is  essential  that  the  letter,  interpreted  in  the  light  of 
surrounding  circumstances,  must  show  an  intention  on  tiie  part 
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of  the  ancle  to  become  a  trustee  before  he  will  be  held  to  hnve 
beoome  such;  but  in  an  effort  to  ascertain  the  construction 
which  should  be  given  to  it,  we  are  also  to  observe  the  rule 
that  the  language  of  the  promisor  is  to  be  interpreted  in  the 
sense  in  which  he  had  reason  to  suppose  it  was  understood 
by  the  promisee:  White  v.  Hoyt,  73  N.  Y.  505,  511.  At  tlie 
time  the  uncle  wrote  the  letter  he  was  indebted  to  his  nephew 
in  the  sum  of  five  thousand  dollars,  and  payment  had  been 
requested.  The  uncle,  recognizing  the  indebtedness,  wrote  the 
nephew  that  he  would  keep  the  money  until  he  deemed  him 
capable  of  taking  care  of  it.  He  did  not  say,  ^^I  will  pay 
you  at  some  other  time,"  or  use  language  that  would  indicate 
that  the  relation  of  debtor  and  creditor  would  continue.  On 
the  contrary,  his  language  indicated  that  he  had  set  apart  the 
money  the  nephew  had  ^*  earned  "  for  him,  so  that  when  he 
should  be  capable  of  taking  care  of  it  he  should  receive  it, 
with  interest  He  said:  ^*  I  had  the  money  in  the  bank  the 
day  you  were  twenty-one  years  old  that  I  intended  for  you, 
and  you  shall  have  the  money  certain.''  That  he  had  set 
apart  the  money  is  further  evidenced  by  the  next  sentence: 
^  Now,  Willie,  I  don't  intend  to  interfere  with  this  money  in 
any  way  until  I  think  you  are  capable  of  taking  care  of  it." 
Certainly,  the  uncle  must  have  intended  that  his  nephew 
should  understand  that  the  promise  not  *Ho  interfere  with  this 
money  "  referred  to  the  money  in  the  bank,  which  he  declared 
was  not  only  there  when  the  nephew  became  twenty-one  years 
old,  but  was  intended  for  him.  True,  he  did  not  use  the  word 
*^  trusty"  or  state  that  the  money  was  deposited  in  the  name  of 
William  B.  Story,  2d,  or  in  his  own  name  in  trust  for  him,  but 
the  language  used  must  have  been  intended  to  assure  the 
nephew  that  his  money  had  been  set  apart  for  him,  to  be  kept 
without  interference  until  he  should  be  capable  of  taking  care 
of  it;  for  the.  uncle  said,  in  substance  and  in  effect:  ''This 
money  you  have  earned  much  easier  than  I  did  .  •  •  •  you 
are  quite  welcome  to.  I  had  it  in  the  bank  the  day  you  were 
twenty -one  years  old,  and  don't  intend  to  interfere  with  it  in 
any  way  until  I  think  you  are  capable  of  taking  care  of  it, 
and  the*  sooner  that  time  comes  the  better  it  will  please  nie." 
In  this  declaration  there  is  not  lacking  a  single  element  ne- 
cessary for  the  creation  of  a  valid  trust,  and  to  that  declara- 
tion the  nephew  assented. 

The  learned  judge  who  wrote  the  opinion  of  the  gem^rrtl 
term  seems  to  have  taken  the  view  that  the  trust  was  exe- 
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cut'd  during  the  lifetime  of  defendaot's  testator  bj  payment 
to  the  nephew;  bat  a«  it  doee  not  appear  from  the  order  that 
the  judgment  waa  reyersed  oa  the  facta^  we  must  aasume  the 
facts  to  be  as  foand  by  the  trial  court,  and  tboae  fiActs  swpport 
its  judgment 

The  order  appealed  from  sbonld  be  reversed,  and  the  judg- 
ment of  the  special  term  affirmed,  with  costs  payable  oot  of 
the  estate.  _ 

CoN8inRRATioif,  What  MAT  CoMSTrfUTi.  —  Any  act  done  by  the  prnmlmn 
at  the  reqaett  of  the  promisor,  howeTor  trifling  the  Ion  to  himself  or  the 
benefit  to  the  promisor,  is  a  snffioteat  ooosideratioiu  Z>4yls  t.  Z>i»M,  97  JCaas. 
208;  03  Am.  Dee.  80.  Abstaining  for  a  oartain  time  iron  the  nse  of  inkud* 
eating  drinks  is  a  sufficient  consideratioii  to  support  a  oontraet:  LindeU  t. 
AMt-fw.  GO  Mo.  249;  21  Am.  £lep.  396. 

Statute  or  Frauds  as  a  Dbixhss,  whether  mnst  be  pleaded  or  not,  and 
whether  it  will  be  considered  as  waived  if  not  pleaded,  see  Feenqf  ▼.  Hm^- 
ard,  79  Cal.  525;  12  Am.  St  Bap.  102,  and  note  171,  172;  Borr  w.  (/DomuM, 
76  CaL  469;  9  Am.  St  Bep.  242L 

Trust,  What  Dkclaratios  is  SumcivNT  to  Raise:  See  Manwbt  ▼.  /Vr- 
eelL  4(5  Ohio  St.  102;  15  Am.  St  Rep.  562,  and  note  583,  584;  Beamr  ▼. 
Bfavtr,  117  N.  Y.  421;  15  Aul  St  Rep.  531,  and  note;  Baarr  ▼.  O'Do/meO,  78 
Oal.  469;  9  Am.  St  Rep.  242,  and  note.  A  parol  deoUrs^n  of  trust  with 
re^ipeot  to  peraonalty  is  snffieients  /Vtaqr  t*  Boten,  45  H.  ^.  Bq.  618;  JtoOoa- 
meU  ▼.  LmdM^,  131  Pa.  St  478. 
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Aanom  por  Bbneiit  ov  Cbbdivobs  Bousb  io  Biawirm  Abiionubxt 
VHTIL  AvoiSBD.  --An  aasignment  for  Hm  bensfil  of  oreditors  in  due 
form,  being  valid  as  between  the  parties,  and  if  framdulent  as  to  cred- 
itors, only  voidable  by  adjndioation,  at  their  election,  or  that  of  some  one 
of  them,  mast,  nntil  an  attack  is  made  with  a  view  to  such  a  judicial 
determination,  be  treated  as  Talid,  and  its  direotions  be  execnted  by  the 
assignee. 

PATXBNT    BT    ASSIOirBa   fOR   BBHBm   OT  CBBDITORfl  TO   CrBDTTOR   VkstS 

Titli  in  Latter,  TaovoH  Assionmbnt  SuBaitQUKNTLT  Avoiord.  —  A 
payment  made  by  an  assignee  for  the  benefit  of  creditors  to  a  credittu  of  tlie 
assigfior  of  theamonnt  of  the  debt  due  him,  pamaant  to  tiie  direetiutm  m 
the  assagument^  before  any  Uen  is  obtained  vpon  the  fond,  ia  effectual 
to  veet  in  snoh  ereditor  title  to  the  money  lo  paid,  altlmngh  the  a^  ^a* 
ment  be,  in  an  action  snbseqaeiitly  commenced,  aUjiKlged  frautluletit 
and  void  as  against  the  creditors  of  the  assignor.  And  the  m»*ro  fact  of 
knowledge  on  the  part  of  the  creditor  so  paid  of  the  intent  of  the  debter 
to  defraud  his  other  eredttora  does  no*  prsjndiee  hia  ri^t  to  seek  and 
obtain  payment 
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AcTHiNs  brought  to  require  the  defendant  bank  to  refund  a 
Bum  of  money  received  by  it  from  the  assignee  for  the  benefit  of 
creditors  of  Halstead,  Haines,  &  Co.  The  first  complaint  al- 
leged that  in  July,  1884,  Halstead,  Haines,  <fe  Co.  made  to  one 
^Iiiy  a  general  assignment  for  the  benefit  of  their  creditors,  and 
by  it  directed  the  assignee  to  pay  a  number  of  preferred  debts, 
and,  among  others,  the  claim  of  the  defendant,  amounting  to 
forty  thousand  dollars;  that  on  October  17,  1884,  he  paid  this 
sum  to  the  bank;  that  on  September  20,  and  October  18, 1884, 
the  plaintiffs  recovered  judgments  against  Halstead,  Haines, 
&  Co.,  upon  which  executions  were  issued  and  returned  un- 
satisfied; that  in  January,  1885,  plaintiffs  commenced  actions 
to  set  aside  the  assignment  as  fraudulent,  and  recovered  judg- 
ments in  said  actions  on  December  12  and  13,  1885.  It  was 
also  alleged  on  information  and  belief  that  in  August,  1884, 
Halstead,  Haines,  &  Co.,  after  making  the  assignment,  with 
fraudulent  intent  colluded  with  their  preferred  creditors,  in- 
cluding the  defendant  bank,  so  that  it,  with  full  knowledge  of 
the  fraudulent  design  of  Halstead,  Haines,  &  Co.,  and  with 
like  design  on  its  part,  obtained  judgment  against  Halstead, 
Haines,  &  Co.  for  their  claim  so  preferred,  it  being  confessed 
by  them  in  favor  of  the  bank;  that  executions  were  issued  on 
these  judgments  to  the  sheriff,  requiring  him  to  seize  and  hold 
the  assigned  property,  and  thus  secure  it  from  the  efforts  of 
the  unsecured  creditors;  that  the  sheriff  allowed  the  assignee 
to  sell  the  property  under  the  assignment,  which  he  did,  and 
the  executions  were  returned  unsatisfied.  It  was  also  alleged 
that  when  the  assignee  paid  the  money  to  the  defendant,  it 
knew  that  a  suit  was  pending  brought  by  creditors  of  Halstead, 
Haines,  &  Co.,  other  than  these  plaintiffs,  to  set  aside  the 
assignment  as  fraudulent,  and  that  in  January,  1888,  judg- 
ment was  rendered  in  this  action,  setting  aside  the  assignment. 
The  complaint  then  alleged  that  the  assignment  was  made 
by  Halstead,  Haines,  &  Co.  with  intent  to  hinder,  delay,  and 
defraud  their  creditors,  including  the  plaintiffs.  The  com- 
plaint in  the  second  action  was  substantially  the  same,  exce]>t 
that  it  did  not  allege  the  recovery  of  any  judgment  by  plain- 
tiff setting  aside  the  assignment;  nor  did  it  claim  that  the 
defendant  bank  was  in  any  way  connected  with  any  fraud 
in  the  assignment  or  its  execution.  One  of  the  grounds  of 
demurrer  in  each  case  was,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrers 
were  sustained.    Other  facts  appear  from  the  opinion. 


702         Enowbb  9.  Cbntbal  National  Bank.    [New  York, 

John  J.  AdamSf  for  the  appellants. 
Oeorge  A,  Strong,  for  the  respondent. 

Bradlbt,  J.  This  controyersy  presents  the  question  whether 
or  not  a  creditor  of  an  assignor  for  the  benefit  of  creditors  can 
retain  the  money  paid  to  him  by  the  assignee  pursuant  to  the 
direction  in  the  assignment  as  against  another  creditor,  who, 
by  action  subsequently  brought,  succeeds  in  setting  aside  the 
assignment  as  fraudulent  against  the  creditors  of  the  assignor. 
It  is  urged  on  the  part  of  the  plaintiffs  that  the  creditor,  re* 
ceiving  payment  of  his  debt  from  the  assignee,  takes  it  sub- 
ject to  the  condition  that  the  assignment  remains  effectual, 
and  that  when  the  assignment  falls,  the  title  of  the  creditor  to 
the  money  so  paid  him  pursuant  to  its  direction  fails,  and 
that,  for  the  purpose  of  the  remedy  of  the  attacking  creditors, 
the  money  so  paid  must  be  treated  as  part  of  the  estate  of  the 
debtor,  to  be  accounted  for  by  the  creditor  receiving  it.  This 
proposition  is  founded  upon  the  assumption  that  he  receivee 
the  payment  and  takes  the  money  through  the  title  vested  by 
the  assignment  in  the  assignee,  and  not  otherwise. 

It  is  a  familiar  rule  that  a  debtor  may  voluntarily  pay  such 
of  his  creditors  hs  he  pleases,  and  they  may  take  payment  to 
the  exclusion  of  others,  and  thus  exhaust  all  his  property. 
And  at  the  time  the  one  in  question  was  made,  an  insolvent 
debtor  might  legitimately  accomplish  the  same  thing  by  means 
of  a  preferential  assignment  of  his  entire  property  for  the 
benefit  of  his  creditors.  Although  this  necessarily  had  the 
effect  to  withdraw  his  estate  from  the  ordinary  legal  process, 
and  thus  operated  to  hinder  the  creditors  in  the  collection  of 
their  debts,  it  was  valid  if  made  in  good  faith,  and  did  not 
unnecessarily,  by  its  directions,  delay  the  appropriation  of  the 
assigned  property  to  the  payment  of  creditors  in  the  order 
provided  for  by  the  assignment.  When  the  trust  is  accepted 
by  the  assignee,  he  may  be  compelled  to  execute  its  directions^ 
and  it  is  irrevocable  by  the  assignor.  And  the  question 
whether  or  not  an  assignment  is  fraudulent  in  fact  as  against 
the  creditors  of  the  assignor  is  not  important  for  the  purposes 
of  the  execution  of  it  by  the  assignee,  unless  an  attack  by 
action  is  made  upon  it  by  them,  or  some  of  them.  Until  then 
his  duty  to  proceed  in  its  execution  continues.  And,  consist- 
ently with  that  duty,  he  is  entitled  to  have  allowed  to  him 
all  payments  before  then  made  by  him  of  and  upon  debts  of 
the  assignor  in  accordance  with  the  instructions  given  by  the 
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terms  of  the  assignment:  Ames  v.  Blunty  5Piiige,  15;  CoUvmh 
V.  Read,  24  N.  Y.  505;  P<md  v.  Comstoek,  20  Hun,  492;  87 
N.  Y.  627. 

All  the  creditors  of  the  debtor  are  entitled  to  payment  of 
their  lawful  claims  against  him  if  his  property  is  sufficient  to 
pay  them;  and  those  given  a  preference  by  his  assignment  are 
entitled  to  payment  by  force  of  the  directions  contained  in  it, 
while  the  assignee  is  at  liberty  to  execute  them.  The  title  is 
vested  in  an  assignee  for  the  purpose  merely  of  executing  the 
trust  in  the  manner  directed,  and  essentially  so  to  enable  him 
to  do  it.  And  when  payment  is  made  by  an  assignee  to  the 
creditor  pursuant  to  such  directions,  the  latter  receives  the 
fund  from  the  debtor  through  the  execution  of  the  trust,  and 
his  title  is  supported  by  the  pre-existing  debt  upon  which  pay- 
ment is  made,  pursuant  to  the  riglit  of  the  debtor  to  make  and 
the  creditor  to  receive  it.  By  the  commencement  of  an  action 
in  equity  by  a  judgment  creditor  to  reach  the  property  of  his 
debtor,  he  obtains  a  lien  upon  the  choses  in  action  and  equita- 
ble interests  of  the  latter,  which  lien  becomes  effectual  upon 
the  recovery  of  judgment  for  the  relief  sought:  Edmeaton  v. 
Lyde,  1  Paige,  637;  19  Am.  Dec.  454;  Eager  v.  Pricey  2  Paige, 
833.  This  rule  is  not  to  the  same  extent  applicable  to  prop- 
erty subject  to  levy  of  execution:  Albany  City  Bank  v.  Scher* 
fnerhorn,  Clark  &  F.  297;  Davenport  v.  Kelly,  42  N.  Y.  193.  No 
action  affecting  this  case  in  which  any  of  these  plaintiffs  were 
parties,  or  represented  as  such,  was  brought  until  after  payment 
was  made  to  the  defendant;  and  no  lien  by  relation  to  a  time 
prior  to  that  was  acquired  by  them  on  the  fund  so  paid.  They 
must  rest  their  claim  to  recover  upon  the  position  that  because 
the  assignment  was  fraudulent  as  against  the  creditors  of  the 
assignor,  the  title  to  the  money  paid  never  passed  to  the  de- 
fendant, but  remained  in  the  debtor.  It  is  true  that  the  theory 
upon  which  property  fraudulently  assigned  is  reached  by  a 
creditor  on  adjudication  to  that  effect  is,  that  title  has  not 
passed  from  the  assignor,  and  such  is  the  ground  upon  which 
a  levy  of  execution  upon  assigned  property  is  effectually  sup* 
ported.  It  may  be  observed  that  an  assignment  being  valid 
between  the  parties  to  it  is,  if  fraudulent  as  against  creditors, 
only  voidable  by  adjudication  at  their  election,  or  thatof  some 
or  one  of  them;  and  unless  an  attack  is  made  with  a  view  to 
such  judicial  deternnnation,it  will  be  treated  as  valid, and  must 
be  executed  accordingly.  And  when  faithfully  executed  by  the 
assignee  without  such  challenge  by  any  creditor,  it  is  difficult 


704         Knoweb  9.  Central  National  Bank.    [New  YoIl^ 

to  Bee  anj  Bound  principle  npon  which  the  resultB  should  be 
subverted.     Diligence  may  defeat  its  execution,  but  to  hold 
that,  so  far  as  the  trust  has  been  performed,  no  rights  have 
been  effectually  taken  from  it  would  render  it  unsafe  for  any 
creditor  to  accept  payment  otherwise  than  by  force  of  adjudi- 
cation, or  after  the  validity  of  an  assignment  is  in  that  manner 
established.    It  is,  however,  urged  that  an  antecedent  debt 
does  not  furnish  a  supporting  consideration  for  money  paid  to 
enable  the  receiving  creditor  to  retain  it  as  against  another 
who  proceeds  upon  or  successfully  for  an  adjudication  of  the 
invalidity  of  an  assignment  pursuant  to  which  the  paymentis 
made.     It  is  not  seen  that  the  doctrine  sought  to  be  applied 
in  its  relation  to  the  transfer  of  property  necessarily  aids  the 
plaintiffs.    The  sale  of  property  to  a  creditor  in  payment  of  a 
debt,  and  taken  by  the  latter  solely  for  the  purpose  of  such 
payment,  cannot  be  defeated  by  another  creditor  by  reason  of 
the  fraudulent  intent  on  the  part  bf  the  vendor,  although  the 
purchaser  was  cognizant  of  such  intent  of  the  vendor:  Dudley 
V.  Dan/orth,  61  N.  Y.  626.    And  while  the  sale  to  the  creditor 
has  in  the  debt  due  him  a  valuable  consideration  for  its  sup- 
port, he  will  not,  without  the  aid  of  some  new  consideration, 
be  treated  as  a  bona  fide  purchaser  in  such  sense  as  to  take 
title  paramount  to  a  prior  equity  or  lien  existing  in  favor  of 
another:  Ray  v.  Birdseye,  5  Denio,  619;  Wood  v.  Robinson^  22 
N.  Y.  567;  Seymour  v.  Wilson,  19  N.  Y.  421.    This  doctrine 
would  be  applicable  to  the  case  at  bar  if  the  plaintiffs  had 
acquired  a  lien  on  the  fund  or  the  property  producing  it  prior 
to  the  time  the  payment  was  made  to  the  defendant  bank. 
But  the  contrary  is  the  fact;  and  at  that  time  the  equity  of 
the  defendant  was  equal  to  that  of  plaintiffs.    The  title  of  the 
defendant  to  the  money  paid  upon  its  claim  did  not  de])end 
for  support  upon  that  of  the  assignee,  as  would  be  the  case  of 
a  stranger  taking  a  transfer  of  property  from  the  trustee,  but 
the  payment  was  a  performance  of  the  directions  of  the  assignor 
in  his  assignment,  and  by  force  of  those  directions  the  fund 
]>:ips(>d  from  the  assignor  through  the  act  of  the  assignee  to  the 
defendant  in  discharge  of  the  debt  due  to  it;  and  it  would  srem 
tliat  the  latter  could  rest  upon  its  right  to  take  the  money  paid, 
and  retain  it,  supported  by  title,  as  effectually  as  if  it  had, 
without  the  aid  of  an  assignee,  been  paid  to  him  directly  by 
the  debtor:  National  B.  &  D.  Bank  v.  Hubbelt,  117  N.  Y.  397; 
15  Am.  St.  Rep.  515.     This  view  is  not  inconsistent  with  the 
fnct  that,  when  an  assignment  is  set  asidOi  the  functions  of 
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the  asrignee  cease,  and  the  entiie  providonB  of  the  inetrument 
Ldl.  By  reason  of  the  Toidable  rather  than  the  void  nature 
of  such  an  instrument,  and  of  the  fact  that  it  is  valid  between 
the  parties  to  it,  the  instructions  given  by  it  remain  effectual, 
and  the  execution  of  them  may  proceed  until  interrupted  by 
some  legal  process  or  proceeding  having  that  effect  The  view 
here  taken  is,  that  the  invalidity  of  the  assignment,  established 
in  the  subsequent  actions  of  the  plaintiffs,  did  not  have  the 
effect  to  restore  the  fund  paid  to  the  defendant  to  the  estate  of 
the  debtor  for  the  purpose  of  relief  in  their  behalf,  nor  was  it 
subject  to  any  lien  in  their  favor  as  creditors  of  the  assignor. 
Onr  attention  is  called  to  no  adjudicated  case  presenting 
tliis  precise  question,  but  Murphy  v.  Briggs^  89  N.  Y.  446,  has 
analogously,  in  principle,  some  application  to  the  subject 
There  a  debtor  conveyed  real  estate  in  fraud  to  his  creditors, 
and  at  his  request  the  grantee  made  a  mortgage  upon  the 
premises  to  a  creditor  of  the  grantor  to  secure  the  payment  of 
a  debt  due  from  the  latter  to  the  mortgagee.  The  position 
was  taken  by  the  attacking  creditors  there,  as  here,  that  as  the 
deed  was  set  aside,  there  was  no  title  in  the  grantee  to  support 
the  mortgage.  But  the  court  held,  in  effect,  that  the  security 
for  the  payment  of  the  debt  was,  in  legal  effect,  furnished  by 
the  grantor  through  his  grantee,  who  then,  being  apparently 
vested  with  the  legal  title,  was  the  instrument  to  execute  the 
mortgage,  and  that  the  mortgagee  had,  in  the  debt  which  it 
was  given  to  secure,  a  valuable  consideration.  In  that  case 
the  mortgage  was  dependent  for  its  support  upon  title  in  the 
mortgagor,  while  in  the  present  one  the  payment  may  have 
been  effectually  made  upon  the  mere  instructions  or  directions 
of  the  debtor  given  to  a  person  appointed  by  him  to  make  it, 
unaided  by  title  in  the  person  executing  such  directions.  The 
mature  of  the  relation  between  an  assignor  and  assignee  for 
fthe  benefit  of  creditors  is  not  one  of  contract,  but  the  assignee 
takes  his  position  as  such  by  appointment;  and  because  the 
assignor,  after  making  such  assignment  embracing  his  direo* 
tions,  ceases  to  have  any  dominion  over  the  property,  any 
successor  to  the  assignee,  on  his  retirement,  by  resignation  or 
otherwise,  from  the  trust,  can  only  be  appointed  by  the  court 
This  has  no  essential  bearing  upon  the  question  here,  further 
than  it  tends  to  illustrate  the  fact  that  the  title  is  given  to  the 
assignee  rimply  to  enable  him  to  execute  the  directions  of  the 
assignor,  embraced  in  the  instrument  by  which  he  is  appointed* 
The  fact,  as  has  been  held,  that  the  assignee  cannot,  as  against 

AM.  \Sft.  RxF.,  Vol.  XXL— tf 


706         EInowbb  v.  Central  National  Bank.    [New  York, 

a  creditor  Buccessfully  attacking  an  asBignment,  retain  moneys 
in  payment  of  a  preferred  debt  due  from  the  debtor  to  him, 
or  to  a  firm  of  which  he  is  a  member,  is  not  inconsistent  with 
the  right  of  another  creditor  to  hold  that  paid  to  him  upon  a 
debt  due  him  from  the  assignor.  The  reason  for  this  differ- 
ence evidently  arises  out  of  the  relation  of  the  assignee  as  a 
party  to  the  instrument  creating  a  trust,  and  who  is  charged 
with  its  execution;  and,  theoretically,  his  right  to  funds  which 
he  is  authorized  by  the  assignment  to  take  and  apply  to  his 
own  use  is  not  entirely  perfected  until  his  account  of  the  exe- 
cution of  the  trust  is  rendered,  and  in  some  manner  approved 
or  established.  This  rule  is  generally  applicable  to  trustees, 
and  by  statute  is  applied  to  executors  and  administrators  who 
have  claims  against  the  estates  represented  by  them. 

In  Hone  v.  Henriqtiez,  13  Wend.  240,  27  Am.  Dec.  204,  the 
question  had  relation  to  the  claim  of  right  by  a  creditor  to  set 
off  his  debt  against  the  proceeds  of  property  placed  by  the 
assignor  in  his  hands  to  sell.  The  assignment  was  adjudged 
fraudulent  and  void,  and  it  was  properly  held  he  could  not 
make  the  set-off.  His  was  not  a  case  of  payment,  and  be  had 
no  claim  of  title.  The  question  here  did  not  arise  in  that 
case.  These  views  lead  to  the  conclusion  that  payment  by 
the  assignee  to  a  creditor  of  the  assignor  of  the  amount  of  the 
debt  due  him,  pursuant  to  the  directions  in  the  assignment, 
before  any  lien  is  obtained  upon  the  fund,  is  effectual  to  vest 
title  in  such  creditor  to  the  money  so  paid,  although  the  as- 
signment is,  in  an  action  subsequently  commenced,  adjudged 
fraudulent  and  void  as  against  the  creditors  of  the  assignor. 

We  have  thus  far  proceeded  upon  the  assumption  that  the 
defendant  had  not  in  any  manner  particpated  in  the  fraud 
charged  against  the  assignor. 

The  allegations  in  the  complaint  in  the  Knower  action 
charging  the  collusion,  after  the  assignment  was  made,  of  the 
assignors  with  the  defendant  and  other  preferred  creditors, 
resulting  in  judgments  and  executions,  and  finally  a  sale  of 
the  property  by  the  assignee,  and  the  return  of  the  executions 
unsatisfied,  would  be  effectual  to  support  the  action  if  the  va- 
lidity of  the  defendant's  debt  against  the  assignor  were  chal- 
lenged  by  any  allegation  in  the  complaint.  But  in  considering 
the  question  arising  upon  the  charge  referred  to,  it  must  still 
be  assumed  that  such  debt  was  honestly  due  from  the  assignor 
to  the  defendant.  This  charge  had  relation  only  to  transac- 
tions after  the  assignment  was  made,  and  was  to  the  effect 
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that  the  defendant,  with  knowledge  of  the  fraudulent  design 
of  the  assignor,  was  seeking  to  obtain  payment  of  the  debt  due 
to  it.    The  only  allegation  tending  to  show  a  purpose  to  preju- 
dice other  creditors  was,  that  the  defendant  and  such  other 
preferred  creditors  directed  the  sheriff  to  seize  and  hold  the 
assigned  property  upon  the  executions,  and  *'  thereby  secure 
the  same  from  the  just  and  legal  efforts  of  the  unpreferred 
creditors  to  secure  payment  thereout  of  their  just  demands 
against  the  same,  and  to  enable  the  said  assignee  to  sell  and 
dispose  of  the  same  under  said  alleged  general  assignment."- 
No  inference  necessarily  arises  from  such   allegation   that 
the  defendant  acted  with  any  purpose  other  than  to  secure 
the  payment  of  its  own  debt;  and  with  that  view  it  was  at 
liberty  to  procure  confession  by  the  assignor  of  judgment,  is- 
sue execution,  and  direct  the  sheriff  to  levy  it  on  the  prop- 
erty.   And,  as  has  already  been  observed,  the  mere  fact  of 
knowledge  on  the  part  of  a  creditor  of  the  intent  of  his  debtor 
to  defraud  his  creditors  by  the  disposition  of  his  property  to 
pay  or  in  payment  of  the  debt  due  from  him  to  the  former 
does  not  prejudice  the  right  of  the  creditor  to  seek  and  obtain 
payment.    The  case  of  Maekie  v.  Cairns,  5  Cow.  547,  15  Am. 
Dec.  477,  has  no  necessary  application  to  this  branch  of  the 
present  case.    There  the  assignor,  after  making  a  general  as- 
signment for  the  benefit  of  creditors,  which,  by  reason  of  trusts 
reserved  for  his  benefit,  was  apparently  fraudulent  as  against 
his  creditors,  confessed  a  judgment  to  the  assignees,  as  such, 
while  the  assignment  remained  valid  between  the  parties  to  it. 
The  assignment  and  judgment  were  held  to  be  fraudulent  as 
against  the  creditors.     The  judgment  so  confessed  and  taken 
was  intended  to  be  resorted  to  only  in  the  event  the  assign- 
ment should  be  adjudged  invalid,  and  in  the  mean  time  the 
purpose  of  the  assignees  was  to  proceed  in  execution  of  the  as- 
signment.    The  result  of  the  final  determination  was,  that  the 
judgment  was  infected  with  the  same  vice  as  was  the  assign- 
ment itself.     In  the  present  case,  the  confession  of  judgment 
was  to  a  creditor,  and  founded  upon  a  valid  debt,   and   it 
must  be  assumed  that  the  defendant  took  it  for  his  own  bene- 
fit.   This  it  had  a  right  to  do. 

It  is  not  seen  how  knowledge  of  the  defendant,  at  the  time 
of  the  receipt  of  payment  of  its  debt,  that  a  suit  was  then 
pending  in  behalf  of  parties,  other  than  any  of  the  plaintiffs 
here,  to  set  aside  the  assignment  can  aid  the  plaintiffs,  or,  as 
against  them,  prejudice  the  defendant    The  other  action 
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referred  to  was,  in  its  effect  and  result,  arailable  only  to  the 
parties  plaintiff  in  it,  and  lor  the  purpose  and  to  the  extent 
•f  their  claim  only,  against  the  assignor,  would  the  adjudica- 
taoa  in  their  fiaTor  set  aside  the  assignment:  Bogtmek  y.  Menek^ 
40  N.  Y.  383. 

There  is  no  other  quesHon  requiring  consideration. 

The  judgments  should  be  affirmed. 

AssieMMucr  loa  Bbkbfit  ov  CamiTOBA —  Dnrr  aiw  Liawiitt  ev  At- 
■ION KB.  —  The  assignee  most  exert  hiniMlf  to  carry  out  tha  object  for  which 
Che  assignment  was  made:  HutchxMon  v.  Lord,  1  Wis.  286;  60  Am.  Dec  38L; 
■n<I  he  is  pretectal  as  to  pajnneirts  of  dsrms  made  by  him  before  any  ad- 
verse claims  aee  set  np:  Note  to  IFilvn's  Acamn9»,  49  Aim.  Dee.  709;  as  well 
as  to  conTeyaaoea  so  made  by  him:  Coombm  ▼.  Ofikmiwm  Pawmg,  82  Me.  388^ 
Bidders  to  whom  property  has  been  strack  off  at  aa  assignee's  sale  canaot 
complain  of  the  improper  methods  of  conducting  such  sale,  when  they  had 
notice  of  the  imgnlacities  at  tiie  time  of  the  sale:  Oletm  ▼•  Mkiqf^  130  Pai. 
St.56& 
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Rig.KiWB  OF  Qm  ov  Two  Joint  Dkbtobs  naaB  vat  "DaoBAaam  tub 
Othbb  whbn.  —  Where  a  release  of  one  of  two  joint  debtora  expressly 
provides  that  it  shall  not  affect  or  impair  the  claim  of  the  creditor 
against  the  other  debtor,  the  latter  is  not  discharged  thereby.  Tlie 
equitable  rule  which  now  prenols  givee  to  a  release  operation  according 
to  the  intention  of  the  paddea  and  the  Jnsiica  of  the  enn. 

UvDiTiDBD  Part  of  Dekaud  mat  bb  Sold  and  Tbaksfxkbbd;  and  if  all 
the  owners  of  the  demand  unite  in  a  suit  upon  it,  the  fact  of  the  assign- 
ment of  a  part  constitutes  no  defense.  Where,  in  an  action  on  a  joint 
olaim  against  two  defendants,  one  only  of  whom  defends,  a  decision  is 
given  in  favor  of  the  plaintiff  only  one  roll  is  filed,  but  aeparate  jodg- 
ments  are  entered  against  the  defendants,  that  against  the  one  who  do* 
fended  being  greater  than  that  against  the  other  by  the  amount  of  the 
costs  and  interest,  the  judgments  cannot  be  considered  as  joint,  and  a 
release  of  one  of  ^em  will  not,  in  the  absence  of  any  claim  of  payment 
by  either  of  thea,  affect  tha  right  of  the  jndgment  creditor  against  the 
other. 

AcnoN  to  restrain  the  collection  of  s  jodgment  against 
H.  W.  Habhell  by  the  defendant,  and  to  hare  it  adjudged  that 
such  judgment,  so  far  as  it  was  a  claim  against  him,  was  sat- 
iefied  and  diaebarged.  Hubbell  haying  died  pending  the  suit, 
t(be  action  was  eontinued  hj  his  administrator.  Hnfobell  and 
•ne  R.  L.  Taylor,  who  had  been  engaged  in  certain  joint  en« 
terprises,  became  insdTent  in  1867,  and  made  a  joint  assign- 
Huent  of  their  joint  estate  and  separate  assignments  of  their 
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indiridoal  estates  to  assignees  for  the  benefit  of  creditors.  The 
chI  company  had  a  claim  against  them,  on  which  Taylor  da* 
nied  any  liability.  The  company,  after  agreeing  to  comptxy- 
mise  the  claim,  so  far  as  Taylor  was  concerned,  for  fifty  cents 
on  the  dollar,  in  case  it  established  his  liability  therefor, 
brought  suit  against  both  Taylor  and  Hubbell.  Taylor  alone 
defended,  but  on  the  trial  a  decision  was  rendered  in  favor  of 
ibe  company.  But  one  roll  was  filed.  The  final  judgment 
was  dual  in  fornix  a  separate  judgment  being  entered  against 
Hubbell  for  $40,950.29,  and  against  Taylor  for  $43,420.70,  the 
difierence  in  amount  representing  the  difference  in  costs  and 
interest  On  August  15,  1872,  the  oil  company  assigned  to 
the  defendant  Lord  all  their  claims  and  demands  against 
Taylor  individually,  and  especially  all  its  right,  title,  and 
interest  in  and  to  this  judgment,  and  in  and  to  money  due 
and  to  become  due  under  the  same.  This  assignment  further 
provided:  *'  It  is  expressly  understood  that  said  Judd  Linseed 
and  Sperm  Oil  Company  are  to  retain,  and  do  expressly  retain, 
all  their  claims  and  rights  of  every  nature  against  the  joint 
property  and  estate  of  said  Robert  L^  Taylor  and  Henry  W. 
Hubbell,  and  against  the  individual  property  and  estate  of 
said  Henry  W.  Hubbell;  it  being  intended  hereby  to  trans- 
fer only  such  claims  as  they  have  against  the  said  Robert  L. 
Taylor  individually,  and  his  individual  estate,  in  whatever 
way  the  same  may  be  made  available  for  the  payment 
thereof."  Negotiations  for  the  settlement  of  the  several  estates 
followed,  with  the  object  of  releasing  and  discharging  the 
assignee,  and  of  transferring  to  Hubbell  certain  claims,  partic- 
ularly one  against  the  United  States  growing  out  of  the  destruo* 
tion  of  a  ship  by  the  confederate  cruiser  Alabama,  which,  he 
claimed,  had  not  passed  to  the  assignee.  To  accomplish  this 
ol)ject,  Hubbell  professed  to  have  procured,  and  to  be  able  to 
procure,  releases  of  the  assignee  from  all  the  creditors  except 
four,  among  whom  was  the  oil  company.  A  tripartite  agree- 
ment was  made  between  the  surviving  assignees  and  Taylor 
and  Hubbell,  whieh  recited  these  facts,  and  the  fact  that  the  oil 
company's  claim  was  to  remain  outstanding.  In  these  negotia- 
tions Mr.  Lord  represented  Taylor,  the  assignees,  and  certain 
creditors,  and  Mr.  Peet  represented  Hubbell.  On  August  8, 
1874,  Mr.  Peet  delivered  two  releases;  one  dated  September  80, 
1878,  whdch  was  an  agreement  between  certain  creditors  and 
Hubbell,  and  released  aind  discharged  the  assignees  from  all 
claims  and  demands,  and  provided  that  nothing  contained 
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thorcin  should  impair  or  affect  the  claims  of  said  creditors 
against  liubbell  individually,  or  prejudice  their  rights  agninst 
him  personally,  or  any  estate  of  his  not  in  the  hands  of  the 
assignees.  The  second  release  was  dated  January  5,  1874, 
and  was  an  agreement  with  Hubbell  of  a  like  character,  and 
released  Taylor  from  all  claims  and  demands  against  him, 
and  the  assignees  from  all  claims  and  demands  and  right  of 
accounting  agaim^t  them,  and  contained  a  similar  reservation 
of  the  releasors'  claims  against  Hubbell  individually,  and 
against  any  estate  of  his  not  in  the  hands  of  the  assignee. 
The  oil  company  was  a  party  to  each  of  these  instruments. 
The  defendant  Lord  also  executed  and  delivered  to  Hubbell 
a  release,  under  seal,  from  all  claims  against  him  or  his  indi- 
vidual estate,  upon  certain  demands,  of  which  Lord  claimed 
to  be  the  owner,  among  which  the  oil  company's  claim  was 
one.  A  question  seems  to  have  arisen  as  to  Lord's  authority 
to  execute  this  release  under  the  assignment  of  August  16, 
1872,  and  Hubbell  subsequently  procured  from  the  oil  com- 
pany a  further  assignment,  dated  October  6, 1874,  whereby 
said  company  assigned  to  Lord  '*  all  their  claims  against  the 
joint  property  and  estate  of  Robert  L.  Taylor  and  Henry  W. 
Hubbell  in  the  hands  of  their  assignees  under  the  assignment 
dated  October  26,  1867,  under  and  by  virtue  of  a  judgment 
against  said  Taylor  and  Hubbell  in  the  court  of  common 
pleas,  etc.,  for  $43,420.70,  granting  to  Lord  power  and  author- 
ity to  ask  and  demand  the  same  from  the  assignees  and  from 
any  person  or  persons,  excepting  as  against  Hubbell,  or  any 
individual  estate  or  joint  estate  hereafter  realized  by  him." 
On  April  1,  1876,  the  oil  company  issued  an  execution  upon 
said  judgment,  with  directions  to  the  sheriff  to  satisfy  the 
same  out  of  Hubbell's  property. 

WtUiam  0.  De  Witt  and  Edwin  B.  Smithy  for  the  appellant 
Joseph  H.  Choate,  for  the  respondent  the  Oil  C!ompany. 
S.  P.  Nash  and  Z).  Z).  Lord^  for  the  respondent  Lord. 

Brown,  J.  The  appellant  claims  that  Hubbell's  discharge 
from  the  judgment  was  accomplished  in  two  ways:  1.  By 
the  release  executed  by  the  defendant  Lord,  and  delivered  to 
him  on  August  8,  1874;  2.  By  the  release  of  Taylor  by  the  oil 
company  by  the  instrument  of  January  5,  1874 

The  first  ground  is  the  one  upon  which  relief  was  based  in 
the  oomplaint.  The  second  is  not  there  mentioned  or  made 
the  basis  of  the  judgment  asked  for. 
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While  I  have  grave  doubt  whether  the  second  claim  is  avail*' 
able  to  the  appellant  under  his  complaint,  or  whether  the 
question  was  raised  at  the  trial  by  any  proper  and  sufficient 
request  to  the  court  thereon,  as  the  facts  upon  which  the  claim 
is  now  made  appear  in  the  findings  of  the  court,  the  point  is 
considered  as  if  it  was  properly  before  us. 

The  second  ground  upon  which  the  discharge  is  claimed 
will  be  considered  first. 

The  strict  common-law  rule  is,  that  if  two  persons  be  bound 
jointly  and  severally  in  an  obligation,  and  the  obligee  volun- 
tarily and  unconditionally  releases  one  of  them,  both  are  dis- 
charged, and  either  may  plead  tlie  release  in  bar. 

But  the  legal  operation  of  a  release  of  one  of  two  or  more 
joint  debtors  may  be  restrained  by  an  express  provision  in  the 
instrument  that  it  shall  not  operate  as  to  the  other. 

This  question  was  recently  considered  in  this  court  in  the 
case  o{  Hood  v.  Hayward,  124  N.  Y.  1. 

In  that  case,  one  surety  upon  a  non-resident  executor's  bond 
was  released  and  discharged  by  the  devisees  and  legatees  un- 
der the  will,  and  the  appellant's  contention  was,  that  by  virtue 
of  that  release  to  his  co-surety  he  also  was  released. 

That  contention  was  overruled,  and  it  was  held  that  he  was 
not  discharged,  and  the  decision  rested  upon  an  express  pro- 
vision in  the  release  that  it  should  not  be  construed  as  in  any 
way  affecting  any  claim  or  demand  which  the  releasors  had 
or  might  have  against  the  non-resident  executor  or  against 
the  appellant  as  surety  on  his  bond. 

In  addition  to  the  authorities  cited  by  Judge  Potter  in  sup- 
port of  that  opinion  I  refer  to  the  following:  1  Parsons  on  Con* 
tracts,  5th  ed.,  29;  Kirby  y.  Taylor,  6  Johns.  Ch.  246;  Hopk. 
809-334;  Rogers  v.  Hosach,  18  Wend.  319;  Homel  v.  Rogers^ 
25  Wend.  813;  see  opinion  of  Cowen,  J.;  Solly  v.  Forbes^  2  Brod* 
A  B.  88;  NoHh  v.  Wakefield,  13  Ad.  &  E.  536;  Burke  f.  Noble^ 
48  Pa.  St  168;  Yatee  v.  Dimaldsany  5  Md.  389;  Edwards  v.  Var- 
iek,  5  Denio,  665-699;  Lysaght  v.  PhUlipa,  5  Duer,  106-116. 

The  rule  deduoible  from  all  the  authorities  is,  that  equity 
always  gives  to  a  release  operation  according  to  the  intention 
of  the  parties  and  the  justice  of  the  case,  and  although  many 
«arly  cases  may  be  cited  to  the  effect  that  the  rale  applied  bj 
tourts  of  law  was  otherwise,  and  that  a  saving  clause  repug;- 
cant  to  the  nature  of  the  grant  was  void,  and  that  the  grant 
remained  absolute  and  unqualified^  such  ia  not  the  modem 
rule  of  construction. 
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The  equitable  mle  now  prevails,  and  a  release  is  to  be  con- 
strued according  to  the  intent  of  the  parties  and  the  object  and 
purpose  of  the  instrument,  and  that  intent  will  control  and 
limit  its  operation. 

Testing  the  releases  in  this  case  hj  the  clear  and  manifest 
intention  of  the  parties  and  the  occasion  of  ^ving  it,  its  opera- 
tion will  be  confined  to  Taylor,  and  it  in  no  way  tended  to  re- 
lease or  discharge  HubbelL 

.By  the  terms  of  the  contract,  Hubbell  was  to  remain  liable^ 
and  under  all  the  authorities,  the  release  of  Taylor  operated  to 
discharge  him  alone. 

But  the  two  papers  appear  to  have  been  delivered  by  Hub- 
bell's  attorney  on  August  8,  1874,  and  for  the  purpose  of  this 
appeal  we  must  assume  their  delivery  to  have  been  Hubbell't 
act. 

The  purpose  of  their  execution  and  delivery  is  shown  by  the 
tripartite  agreement  executed  by  and  between  the  surviving 
assignees  and  Taylor  and  Hubbell. 

This  agreement  looked  to  the  settlement  of  the  several 
estates  and  the  discharge  of  the  assignees,  and  to  accomplish 
that  object.  Hubbell  professed  to  have  procured,  or  to  be  able 
to  procure,  releases  to  said  assignees  from  all  outstanding  cred- 
iters  of  the  joint  estate,  and  from  his  individual  estate,  except 
four,  one  of  whom  was  the  oil  company,  and  it  was  therein 
expressly  stated  that  the  four  excepted  claims  were  to  remain 
outstanding.  Such  agreement  between  them  provided  that  a 
certain  claim  against  the  United  States,  arising  out  of  the 
destruction  of  a  ship  by  the  confederate  cruiser  Alabama,  was 
not  a  part  of  the  joint  estate  assigned,  but  belonged  to  Taylor 
and  Hubbell. individually,  and  other  claims,  with  the  consent 
of  Taylor,  were  to  be  assigned  to  Hubbell  to  enable  him  to 
procure  releases  from  creditors  of  the  joint  estate. 

Pursuant  to  this  agreement,  the  two  releases  in  question 
wore  delivered  by  Hubbell,  and  he  must  be  held  to  be  bound 
by  the  express  stipulation  that  the  oil  company's  claim  was 
to  remain  outstanding  against  him,  and  that  so  far  as  the  re- 
lease to  Taylor  was  concerned,  it  expressly  limited  its  opera- 
tion to  Taylor,  and  was  intended  to  discharge  him  alone. 

In  other  words,  he  must  be  deemed  to  have  consented  to 
Iks  latter  provision. 

In  Rogers  v.  Homeky  18  Wend.  836,  Judge  Cowen  said,  in 
speaking  of  tlie  rule  that  the  release  of  one  of  two  joint 
debtors  operates  to  discharge  both:  '*The  rule  has  generally^ 
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if  not  nniyersklly,  been  applied  to  cases  where  such  co-debtors 

were  released  without  the  consent  of  the  other The 

release  is  like  the  leaving  off  of  iYifi  seal  from  a  bond,  which 
subverts  the  whole  contract But  the  case  is  differ- 
ent when  the  alteration  is  bj  the  consent  of  all  the  parties, 
accompanied  with  an  intention  that  those  only  should  be  dis- 
charged whose  names  or  seals  are  torn  off  in  the  case  sup- 
posed, or  who  are  released  as  in  the  case  at  bar." 

After  discussing  the  £EKSt8  of  the  case  before  him,  he  reaches 
the  conclusion  that  the  debtor  who  claimed  the  benefit  of  the 
strict  rule  intended  to  remain  liable,  and  said:  ''Upon  princi- 
ple there  is  nothing  to  prcTcnt  such  an  agreement." 

To  the  same  effect  is  BuT9on  ▼.  Kineaid^  8  Penr.  ft  W.  67, 

Upon  the  assumption,  therefore,  that  the  judgment  against 
Taylor  and  Hubbell  was  joint,  our  conclusion  is,  that  Hub- 
bell  was  not  discharged  by  the  release  of  January,  1874. 

But  the  conclusive  fact  in  this  connection  is,  that  no  joint 
judgment  ever  was  entered  against  Taylor  and  Hubbell.  The 
whole  of  the  appellant's  argument  is  built  upon  the  assump- 
tion that  such  a  judgment  existed,  and  his  effort  has  been  to 
convince  us  that  although  the  judgment  was  not  joint  in 
form,  yet  it  must  and  should  be  so  treated  by  the  court  on 
this  appeal. 

Having  exhausted  all  the  remedies  possible  in  an  ineffect- 
ive effort  to  correct  the  judgment  and  make  it  joint,  he  asks 
this  court  to  so  regard  it,  for  the  purposes  of  enabling  him  to 
invoke  the  aid  of  a  harsh  and  technical  rule  of  law,  to  dis- 
charge him  from  an  obligation  towards  the  payment  of  which 
it  (Iocs  not  appear  that  he  has  ever  contributed  a  cent. 

To  do  so  would  manifestly  subvert  and  overthrow  the  in- 
tention of  the  parties  in  their  various  complicated  dealings 
had  in  the  settlement  of  the  several  estates.  They  had  a 
right  to  contract  upon  the  faith  of  the  record  as  it  stood,  and 
it  is  not  unreasonable  to  assume  that  if  the  judgment  had 
been  joint  in  form,  the  result  sought  would  have  been  reached 
in  another  way,  and  the  case  not  embarrassed  with  the  ques- 
tions that  have  arisen  upon  the  several  assignments  and  re- 
leases that  have  been  executed. 

The  fact  that  is  prominent  all  through  the  negotiations  is, 
that  the  oil  company  never  intended  to  release  its  claim 
igaiiwt  Hubbell,  and  Hubbell  was  well  aware  of  that  fact. 

The  other  ground  for  the  judgment  sought  rests  wholly 


714         Whittemore  v.  Judd  L.  &  S.  Oil  Co.    [New  York, 

upon  the  question  whether  Mr.  Lord  had  authority  to  execute 
and  deliver  the  release  given  to  HubbelL 

The  trial  court  found  .that  such  instrument  was  executed 
without  any  power  or  authority,  and,  as  to  the  oil  company'* 
claira,  was  wholly  inoperative  and  void. 

It  may  be  conceded  that  the  assignment  of  October  6, 1874i 
was  intended  to  relate  back  to  and  have  eflfect  as  of  a  dat<9 
prior  to  the  execution  of  the  release. 

By  the  terms  of  the  instrument  of  August^  1872,  the  oil 
company  assigned  only  its  claim  against  Taylor  individually, 
and  against  his  individual  estate  in  the  hands  of  the  assignee. 

By  the  instrument  of  October,  1874,  it  assigned  its  claim 
against  the  joint  property  of  Taylor  and  Hubbell.  In  both,  it 
expressly  reserved  its  claim  against  Hubbell  individually. 

This  was  in  entire  harmony  with  the  tripartite  agreement, 
which  recited  the  fact  that  the  assignees  had  never  realized 
anything  from  Hubbell's  individual  estate,  and  which  contem- 
plated the  discharge  of  the  assignees  by  the  creditors,  but  that 
the  oil  company  should  retain  its  claim  against  Hubbell. 

The  legal  conclusion  which  the  appellant  asked  the  court  to 
draw  from  the  two  assignments  was,  that  they  were  ineffectual 
to  divide  the  claim,  and  carried  to  the  assignee  the  right  to 
collect  the  whole  judgment. 

That  is,  that  although  the  assignor  intended  to  sell  and  the 
assignee  to  buy  but  a  part  or  share  of  the  claim,  and  clearly 
expressed  such  intent  in  the  deed  of  assignment,  the  law  gives 
to  the  instrument  an  entirely  different  effect,  and  transfers 
what  neither  intended  should  pass  by  it. 

I  know  of  no  principle  of  law  that  works  such  a  result,  and 
no  authority  is  cited  to  sustain  it 

The  authorities  that  are  cited  hold  simply  that  a  creditor 
cannot  split  up  a  single  cause  of  action  without  the  consent  of 
the  debtor. 

The  reason  for  this  rule  is,  that  to  permit  a  cause  of  action 
to  be  divided  would  subject  the  debtor  to  many  embarrass- 
ments and  responsibilities  not  contemplated  in  his  original 
contract  He  has  a  right  to  stand  upon  the  singleness  of  his 
original  contract,  and  to  decline  any  assignment  by  which  it 
may  be  broken  into  fragments:  MandevUle  v.  Weleh^  6  Wheat 
277. 

But  the  rule  goes  only  to  the  right  to  sue  as  assignee  of  a 
part  of  a  single  cause  of  action. 

It  does  not  deny  the  right  to  sell  and  transfer  an  undivided 
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part  of  a  demand.  And  if  all  the  owners  unite  in  a  suit  upon 
it,  the  fact  of  the  assignment  of  a  part  constitutes  no  defense. 

We  need  not  consider,  in  this  case,  what  title  or  authority 
Mr.  Lord  acquired  under  the  assignment  to  him,  or  what  would 
have  been  the  effect  on  the  claim  if  Taylor  or  the  assignee 
had  paid  it  in  full  to  Lord.    No  such  question  arises. 

The  only  pertinent  inquiry  is.  Did  Lord,  under  the  assign- 
ment of  the  demand  against  Taylor,  acquire  power  to  release 
Hubbell? 

That  inquiry  was  properly  answered  at  the  trial,  and  there 
was  no  error  in  the  refusal  to  find  the  request  I  have  quoted. 

If  the  assignment  was  ineffectual  to  divide  the  claim,  the 
title  remained  in  the  oil  company. 

But  as  the  judgments  were  several,  and  not  joint,  and  no 
question  of  payment  by  either  debtor  arises,  it  is  not  perceived 
why  the  judgment  against  Taylor  could  not  be  separately  as- 
Figned.  No  one  was  prejudiced  by  such  a  transaction,  and 
the  rights  of  the  debtors  between  themselves  remain  unim- 
paired and  unaffected. 

The  claim  that  Mr.  Lord  incurred  some  liability  to  Hubbell 
in  case  the  release  was  ineffectual  to  discharge  him  is  not 
available  on  this  appeal.  No  motion  was  made  to  amend  the 
complaint,  except  in  respect  to  the  demand  for  judgment. 
The  claim  against  Lord  could  not  stand  upon  the  allegation  of 
the  complaint,  and  the  court  properly  denied  the  motion  to 
aniend. 

The  judgment  should  be  affirmed. 


Joint  Dkbtors.  — As  to  tbb  ErwmtTt  of  ths  Rblbasb  or  05b  or  Two 
J<>i:>rT  I>KBT0RS»  see  Eldrtd  ▼.  Peientm,  80  Iowa,  264;  20  Am.  81  Bap.  416. 
l*he  release  of  one  joint  debtor  releases  the  co-debtor:  Berrp  ▼.  OUtU,   17 
N.  H.  9;  4H  Am.  Dee.  684,  and  note;  unless  the  remedy  against  him  is  ex- 
pressly reserved:  Tate$  r.  DanakUon,  6  Md.  389;  61  Am.  Deo.  283,  and  note; 
Merriman  r.  Barker,  121  Ind.  74.     A  joint  debtor  who  has  not  paid  his  share 
cannot  complain  against  a  judgment  rendered  against  his  eo-obligor  for  an  f 
amount  greater  than  that  for  which  sneh  co-obligor  is  liable:  Scharff  ▼.  NohU^  \ 
67  Miss.  143.    A  parol  agreement  by  the  payee  of  a  note  to  release  one  ol  i|^ 
three  makers  as  to  two  thirds  of  the  debt,  and  permit  the  other  portion  to  be  \ 
paid  in  a  certain  manner,  is  a  release  of  the  other  two  makers  npon  their 
payment  of  their  proportionate  shares:  StUgman  v.  Pntet,  78  Mich.  60.    Ser*  t 
eral  debtors  being  jointly  liable  for  a  debt,  an  agreement  by  the  ereditor  to 
release  one  from  farther  payment  and  from  liability  for  contribntion  does  not 
discharge  the  others:  BeiUon  t.  MuUen,  61  N.  H.  125.     Payment  by  ona 
debtor  of  a  judgment  recovered  against  all  of  several  joint  debtors  eztiik* 
gnishes  the  whole  recovery  s  Caldwell  ▼.  Martm,  29  8.  C  22. 


716       Ri<3G8  V.  CoMusBCiAL  MuTDAL  IioL  Co.    [New  Tork, 


Aumnwcurr  ov  Pamv  <m  a  Dbiavb.— > A  pwi  of  »  cImm  m  Mtkai  aaf 
be  aasigaad:  ilbeAaivv  ^<^  Bank  ▼.  ifeloofl,  73  Me.  498;  40  Am.  JEtep.  SSa. 
Conlra,  Thalkhmrr,  Brinckerhoff,  S  Cow.  623;  15  Am.  Deo.  308,  The  mar 
■tgnment  of  pert  of  a  demand  maybe  upheld  in  equity,  although  yoid  a4 
law:  Oraln  ▼.  AUridk,  38  CU.  614;  39  Am.  Dae.  481^  aai  aota;  Kmgtbmr^  w. 
teTJi;iMMaM.  198L 


RlGGS  V.  COHMEBOIAL  MUTUAL  InSUBANOB  Go. 

[126  Mbw  TobK,  7.] 

Stipulation  that  tub  Dscibioh  ik  Ovi  Gasb  ihall  Qotxbv  AHOTHia  is 

▼alid  and  enforoeable. 
IiwcjKAHCB.  -*  PoLiom  KKSD  voT  DnoLon  tub  Natvbs  09  rm  UmmmBg 

of  the  assured,  milees  some  oonditioii  ia  them  requires  saoh  disnlnaiifa 
IvsnuANOB  —  iHTsassT  TO  Whioh  It  AiTAGHSiL  —  A  poGey,  if  oitharwiae 

valid,  attaches  to  whaterer  insurable  interest  the  assured  had,  whether 

as  owner  or  otherwise. 

IrnVRABLB  InTKREST.  —  WHBlTBTUt  TRBKB  B  A  BbAL  IbTBRBBT  tO  protecl^ 

and  a  person  is  so  situated  with  reepeot  to  the  sabjeot  of  iosaranea  tlial 
its  destruction  would,  or  might  reasonably  be  ezpeotad  to^  impair  tiia 
Talne  of  that  interest,  the  insurance  of  such  interest  is  not  a  wager  within 
tlie  meaning  of  the  statute  prohibiting  wager  policies. 
I?P8imABLB  Intxrbst.  — Stogkholdbb  09  A  Ck>&POBATiOH  has  an  insorslito 
interest  in  the  oorporate  property. 

David  fViUcoXy  for  the  appellant. 
George  Zabj-iskief  for  the  respondent. 

Andrews,  J.  The  defendant  is,  we  think,  precluded  by  the 
stipulation  of  January  10,  1889,  from  raising  any  question  on 
tliis  appeal  except  as  to  whether  Tobias,  the  assignor  of  the 
plaintiff,  by  reason  of  his  being  a  stockholder  in  the  Mer- 
chants' Steamship  Company,  had  an  insurable  interest  in  the 
Falcon  when  the  policy  was  issued,  and  perhaps  the  further 
question  whether  that  interest,  if  it  existed,  was  covered  by 
the  policy.  The  situation  when  the  stipulation  was  made  was 
this:  The  judgment  which  the  plaintiff  recQvered  at  the  trial 
term  had  been  reversed  at  the  general  term,  and  a  new  trial 
had  been  ordered,  and  the  plaintiff  was  about  to  appeal  from 
the  order  of  reversal  to  this  court.  The  Merchants'  Steamship 
Company  had  recovered  judgment  against  the  defendant  in 
the  same  court  on  its  policy  on  the  same  vessel,  similar  to  the 
policy  issued  to  the  plaintiff,  and  thi^  judgment  had  been 
affirmed  by  the  general  term,  and  the  defendant  had  brought 
an  appeal  to  this  court,  which  was  then  pending.  There  was 
one  question  common  to  both  oases,  viz.,  whether  there  had 
be^n  an  absolute  total  loss  of  the  vessel  insured,  without  which 
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it  was  conceded  there  could  be  no  recovery.  In  the  case  of 
the  Merchants'  Steamship  Companj  this  was  the  sole  qaes- 
tion.  In  this  case  there  was  the  additional  point  whether  the 
plaintiff  had  an  insurable  interest.  The  parties  to  the  stipula- 
tion assumed  that  the  question  of  total  loss  would  be  conclu- 
sively determined  as  to  both  casea  by  the  result  of  the  appeal 
in  the  case  of  the  Merchants'  Steamship  Company,  but  if  the 
judgment  in  that  case  was  affirmed,  it  would  still  leave  open 
in  this  case  the  question  of  insurable  interest  Under  these 
circumstances  the  parties  entered  into  the  stipulation,  by 
which  the  plaintiff  waived  his  right  to  appeal  to  this  court 
from  the  order  of  reversal  upon  the  defendants  consenting 
that  if  the  judgment  in  the  steamship  company's  case  should 
be  affirmed  there  should  then  be  a  reargument  in  this  case 
before  the  general  term  of  the  question  of  the  plaintiff's  in- 
surable interest,  which  consent  was  given;  and  the  stipulation 
farther  provided  "  that  the  decision  of  the  general  term  on 
such  reargument  should  be  final  so  far  as  ihe  plaintiff  was 
concerned,  but  without  prejudice  to  any  right  in  defendant  to 
appeal  therefrom."  This  court  affirmed  the  judgment  in  the 
steamship  company's  case,  and  the  reargujuent  on  the  ques- 
tion of  the  plaintiff's  insurable  interest  was  thai  had  before 
the  general  term,  whereupon  the  general  term  reversed  its 
former  decision  upon  the  point,  and  affirmed  the  judgment  of 
the  trial  term.  The  present  appeal  is  from  the  judgment  of 
affirmance.  It  was  the  plain  purpose  of  the  stipulation  that 
the  defense  common  to  both  actions  should  abide  the  decision 
in  the  steamship  company's  case,  leaving  open  in  this  action 
the  distinct  and  separate  question  of  insurable  interest  only. 
The  stipulation  was  valid,  and  governs  this  appeal:  Townaend 
V.  Masterson  etc,  Co^  15  N.  Y.  587. 

Tlie  question  whether  a  stockholder  in  a  corporation,  as 
such  Jias  an  insurable  interest  in  the  corporate  property,  which 
lie  uiay  protect  by  an  insurance  of  specific  tangible  property 
of  the  corporation,  is  the  question  now  p^^sented.  The  policy 
does  not  disclose  the  nature  of  the  interest  of  Tobias  in  the 
vessel  insured.  But  this  was  not  necessary,  unless  required 
by  some  condition  of  the  policy:  Latorenct  ▼.  Van  Home^  1 
Caine?,  276;  Tyler  v.  jEtna  Fire  Fm.  Oo^  12  Wend.  507.  The 
policy,  if  otherwise  valid,  attached  to  whatever  insurable  in- 
terest he  had,  whether  as  owner  or  otherwise.  What  consti- 
tutes an  insarable  interest  has  been  the  subject  of  much 
discussion  in  the  cases,  and  is  often  a  question  of  great  diffi- 
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cnlty.     It  18  quite  apparent  that  the  tendency  of  decisions  in 
recent  times  is  in  the  direction  of  a  more  liberal  doctrine  upon 
this  subject  than  formerly  prevailed:  May  on  Insurance,  sec 
76.     Contracts  of  insurance,  where  the  insured  had  no  inter* 
est,  were  permitted  at  common  law:  Craufurd  ▼•  Hunter^  8 
Term  Rep.  13;  but  the  manifest  evils  attending  such  con- 
tracts, and  the  temptation  which  they  afforded  to  fraud  and 
crime,  led  to  the  enactment  in  England  of  the  statute  19  Greo. 
II.,  c.  37,  prohibiting  wager  policies,  and  this  was  followed  bj 
the  enactment  in  this  state  of  a  similar  statute  (1  R.  S. 
632)  prohibiting  wagers;  but  to  prevent  the  application  of  the 
statute  to  cases  of  insurance,  by  way  of  security  and  indem- 
nity it  was  provided  that  it  should  ''not  be  extended  so  as  to 
prohibit  nor  in  any  way  affect  any  insurances  made  in  good 
faith  for  the  security  or  indemnity  of  the  party  assured,  and 
which  are  not  otherwise  prohibited  by  law":   Sec.   10.     It 
would  seem,  therefore,  that  whenever  there  is  a  real  interest 
to  protect,  and  a  person  is  so  situated  with  respect  to  the 
subject  of  insurance  that  its  destruction  would  or  might  rea- 
sonably be  expected  to  impair  the  value  of  that  interest,  an 
insurance  on  such  interest  would  not  be  a  wager  within  the 
statute,  whether  the  interest  was  an  ownership  in  or  a  right 
to  the  possession  of  the  property,  or  simply  an  advantage  of 
a  pecuniary  character,  having  a  legal  basis,  but  dependent 
upon  the  continued  existence  of  tba  subject    It  is  well  set- 
tled that  a  mere  hope  or  expectation,  which  may  be  frustrated 
by  the  happening  of  some  event,  is  not  an  insurable  interest. 
The  stockholder  in  a  corporation  has  no  legal  title  to  the 
corporate  assets  or  property,  nor  any  equitable  title  which  he 
can  convert  into  a  legal  title.    The  corporation  itself  is  the 
legal  owner,  and  can  deal  with  corporate  property  as  owner, 
subject  only  to  the  restrictions  of  the  charter:  Fliinpton  ▼. 
Bigelowy  9Z  N.  Y.  693;   Van  AUen  ▼.  Assessors,  8  Wall.  678. 
But  stockholders  in  a  corporation  have  equitable  rights  of  a 
pecuniary  nature  growing  out  of  their  situation  as  stockhold- 
ers, which  may  be  prejudiced  by  the  destruction  of  the  cor- 
porate property.    The  object  of  business  corporations  is  to 
make  profits  through  the  exercise  of  the  corporate  franchises 
and  gains  so  made  are  distributable  among  the  stockholders 
according  to  their  respective  interests,  although  the  time  of 
the  division  is  ordinarily  in  the  discretion  of  the  managing 
body.     It  is  this  right  to  share  in  the  profits  which  constitutes 
the  inducement  to  become  stockholders.      So,  also,  on  the 
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winding  up  of  the  corporation,  the  assets,  after  payment  of 
debts,  are  divisible  among  the  stockholders.  It  is  very  plain 
that  both  these  rights  of  stockholders,  vis.,  the  right  to  divi- 
dends and  the  right  to  share  in  the  final  distribution  of  the 
corporate  property,  may  be  prejudiced  by  its  destruction.  In 
this  case  the  ships  were  the  means  by  which  profits  were  to 
be  earned,  and  their  loss  would  naturally,  in  the  ordinary 
course  of  things,  diminish  the  capacity  of  the  corporation  to 
pay  dividends,  and  consequently  impair  the  value  of  the 
stock.  The  same  would  be  true  in  other  cases  which  might 
be  mentioned,  as,  for  example,  where  buildings  producing 
rent,  owned  by  a  corporation,  should  be  burned.  It  is  not 
necessary,  to  constitute  an  insurable  interest,  that  the  interest 
is  such  that  the  event  insured  against  would  necessarily  sub- 
ject the  insured  to  loss.  It  is  sufficient  that  it  might  do  so, 
and  that  pecuniary  injury  would  be  the  natural  consequence: 
Cone  V.  Niagara  Fire  Ins.  Co.,  60  N.  Y.  619. 

The  question  now  before  us  was  considered  by  the  supreme 
court  of  Iowa  in  the  case  of  Warren  v.  Davenport  F.  Ins.  Co.^ 
81  Iowa,  464;  7  Am.  Rep.  160.  The  court,  in  a  careful  opinion, 
reached  the  conclusion  that  a  stockholder  in  a  corporation  had 
an  insurable  interest  in  the  corporate  property.  In  Philips  v. 
Knox  County  M.  Ins.  Co.,  20  Ohio,  174,  there  is  an  adverse 
dictunij  but  the  decision  went  on  another  ground.  In  Wilson 
V.  JoneSj  L.  B.  2  Ex.  139,  the  action  was  upon  a  policy  in 
favor  of  the  plaintiff,  a  share-holder  in  the  Atlantic  Telegraph 
Company,  a  company  organized  to  lay  the  Atlantic  cable. 
The  court  construed  the  contract  as  an  insurance  of  the  plain- 
tiff in  respect  to  the  adventure  undertaken  by  the  company 
to  lay  the  cable,  and  it  was  held  that  his  interest  as  share- 
holder was  an  insurable  interest,  and  likened  it  to  an  insur- 
ance on  profits.  See  also  Paterson  v.  Harris^  1  Best  &  S.  336- 
It  is  difficult  to  perceive  any  good  reason  why,  if  a  stockholder 
could  be  insured  on  his  share  in  a  corporation  against  a  loss 
happening  in  the  prosecution  of  a  corporate  enterprise,  he 
could  not  insure  specifically  the  corporate  property  itself  em- 
braced in  the  adventure,  and  prove  his  interest  by  showing  that 
he  was  a  share-holder. 

The  question  here  is.  Did  the  plaintiff  have  an  insurable 
interest  covered  by  the  policy?  The  amount  of  damages  is  not 
in  question.  Except  that  the  parties  have  taken  that  ques- 
tion out  of  the  controversy,  the  extent  of  the  loss  would  he  a 
question  of  fact  to  bo  ascertained  by  proof,  and  the  recoveryt 
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up  to  the  amount  ineared,  woold  be  roeasnred  by  the  actual 
lose.  We  are  of  (pinion  that  the  Tiew  that  a  stockholder  in 
a  corporatito  may  insure  specific  corporate  property,  by  reason 
of  his  situation  as  stockholder,  stands  upon  the  better  reason, 
and  also  that  it  is  in  consonance  with  the  current  of  authority 
defining  insurable  interests  in  our  courts.  The  cases  of  Her* 
kimer  ▼.  Rice^  27  N.  Y.  168,  Rohrbach  ▼.  Oermania  Fire  Ina.  Co., 
62  N.  Y.  47,  20  Am.  Rep.  451,  and  National  FOUring  Oil  Co. 
T.  Ciiizenxf  Ins.  Co.,  106  N.  Y.  585, 60  Am.  Rep.  478,  sustained 
policies  upon  interests  quite  as  remote  as  the  interest  now  in 
question.  It  would  be  useless  reiteration  to  restate  the  par- 
ticular facts  and  grounds  of  the  deqisions  in  these  cases.  It 
is  sufficient  to  refer  to  them,  and  to  say,  in  conclusion,  that  it 
seems  to  us,  both  upon  authority  and  reason,  that  the  insur- 
ance now  in  question  is  not  a  wager  policy,  but  is  a  fair  and 
reasonable  contract  of  indemnity  founded  upon  a  real  interest, 
though  not  amounting  to  an  estate  legal  or  equitable  in  the 
property  insured. 
The  judgment  should  therefore  be  afiSrmed. 


FiBB  Inihtrascs — What  OoNsnrovBS  ah  Inbubabli  IimuBT.  — At  to 

what  is  an  insarable  interast  in  property,  see  note  to  Strong  v,  Mam^/aeturen^ 
Im.  Co.,  20  Am.  Deo.  510-518.  Whenevor  a  legal  oonneotion  can  be  ahowa 
to  exist  between  the  injury  which  may  occnr  to  the  property  insured,  and  the 
loss  to  the  party  iasuriog,  the  aasared  has  a  safficient  insurable  interest:  JTo- 
Donald  v.  Black,  20  Ohio,  185;  55  Am.  Dec.  448,  and  note.  A  qnalified  in- 
terest in  property,  or  any  interest  which  wonld  be  recognised  by  a  court  ol 
law  or  equity,  is  an  insarable  interest:  Warren  v.  DavenpoH  Fire  In».  Co.,  Sl 
Iowa,  464;  7  Am.  Rep.  160;  Hough  v.  C.  F.  Ins,  Co.^  29  Conn.  10;  76  Am. 
Dec  581.  Compare  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am.  St.  Rep. 
51.  A  leasehold  interest  is  insurable:  PhUadelphta  T.  Co.  ▼.  BrUiah  eie, 
Awur.  Co.,  132  Pia.  Sk  236.  A  bailee,  such  as  a  warehonseman,  may  have 
aa  insurable  interest  in  properly  in  his  possession  for  safe-keeping:  Ca^/bmia 
/nt,  Co.  ▼.  Union  C.  Co.,  133  U.  8.  387.  An  assignee  for  the  benefit  of  credi- 
tors may  insnre  the  property  assigned  to  him:  8S>le^  ▼•  PreseoU  Ins.  Cfo.,  67 
Mich.  14. 
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AfiFF  tx.  Stab  Firb  Inbubanob  Company. 

[Itf  Msw  To«s,  07.] 

IxsvRAKGB. — NoTiCT  TO  AH  Obdutabt  ImvAAifos  BftOKXs  ii  not  notiot 
to  the  inrarer. 

Imsubakob  Brokxb  18  Ohb  Who  Acts  as  a  Middlbman  between  the  as- 
■ured  and  the  company,  and  who  solioite  inenrance  from  the  public  under 
BO  employnient  from  any  apeeial  eompanj»  bat  having  eeoured  an  order, 
he  either  plACM  the  inmranoe  with  a  eonq^any  eeleoted  by  the  assured, 
or  in  the  absence  of  any  selection  by  him,  then  with  a  company  selected 
by  such  broker.  If  he  enters  into  tlM  ezdusiye  employment  of  the 
inanrer  or  his  agent»  he  loses  bis  character  as  an  insurance  brewer,  and 
becomes  a  mere  clerk  or  employee,  and  any  notice  which  could  be  given 
to  a  clerk  or  omplojee  can  be  given  to  him. 

Ini DRANGB.  —  NoTiOB  ov  ADDmoHAL  Iksuaahob  11  sufficient  if  given  to 
one  in  the  employment  of  an  agent  to  whom  such  notice  might  properly 
have  been  given,  where  such  employee  solicited  the  original  insurance, 
occupies  a  desk  in  the  office  of  such  agent,  and  his  duties  are  to  solicit 
insurance  for  the  •zolusiv'e  benefit  of  such  agents  and  to  take  to  him  all 
risks  secured. 

IivsxTibANCB  —  Waiver  bt  Clebk.  —  An  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to  discharge  the  ordinary  busi- 
ness of  his  agency,  and  a  waiver  which  the  agent  himself  could  make 
may  be  made  by  his  derk.  The  act  of  the  clerk  is  the  act  of  the  agenl^ 
and,  as  such,  binds  the  company.  The  fact  that  the  clerk  is  compensated 
tot  his  services  by  a  commission  does  not  limit  his  authority. 
ORANCB  —  CI.ERES  OF  AoBNTS.  —  A  provisiou  of  a  policy  of  insurance, 
tliat  no  one  not  holding  a  commission  of  the  company  shall  be  considered 
as  its  agent,  does  not  prevent  the  agent's  employment  of  the  usual  aud 
necessary  clerical  assistants,  nor  does  it  prevent  them,  when  employed, 
from  exercising  the  powers  usually  incident  to  their  position.. 

Insurangx  —  EviDXKOB.  —  When  it  is  claimed  in  an  action  on  a  policy  of 
insurance  that  a  notice  of  additional  insurance  was  given  to  a  clerk  of 
an  agent  of  the  insurer,  and  that  its  being  so  given  was  sufficient  to 
comply  with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agents  employed  clerks  who  were  in  the  habit  of  attending  to  the 
details  of  the  business  and  of  signing  consents  for  additional  insurancei 

Henry  A,  Merriity  for  the  appellant. 
J2.  A.  Parmenter^  for  the  reepondent 

Pbceham,  J.  This  ia  an  action  to  recover  upon  a  policy  of 
insurance  issued  by  the  defendant  upon  certain  personal 
property  belonging  to  the  plaintiff.  A  loss  having  occurred, 
and  plaintiff  having  made  a  demand  upon  defendant  for  pay- 
ment under  the  policy,  the  defendant  refused  to  pay,  because 
it  appeared  that  other  insurance  had  been  taken  subsequent 
to  the  issuing  of  the  policy  in  question,  and,  as  defendant 
claimed,  no  notice  had  been  given  to  it  of  the  taking  of  such 
insurance.    There  was  a  clause  in  the  policy  by  which  the 
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pl.'iintifT  "agreed  to  notify  the  company  if,  at  the  making  of 
this  insurance,  or  at  any  time  daring  its  continuance,  there 
slinll  be  any  other  insurance  applied  to  the  property  herein 
described,  or  any  part  thereof,  whether  the  same  be  valid  or 
not."  It  was  also  provided  that  the  policy  should  become 
void  if  the  assured  neglected  to  comply  with  its  terms,  condi- 
tions, or  covenants.  There  was  also  a  provision  in  the  policy 
that  "  only  such  persons  as  shall  hold  the  commission  of  this 
company  shall  be  considered  as  its  agents  in  any  transaction 
relating  to  this  insurance  or  any  renewal  thereof,  or  the  pay- 
ment of  premium  to  the  company.  Any  other  person  shall 
be  deemed  to  be  the  agent  of  the  assured,  and  payment  of 
the  premium  to  such  person  shall  be  at  the  sole  risk  of  the 
assured." 

The  plaintiff  claimed  upon  the  trial  that  he  had  given  the 
notice  required  by  the  company.  He  had  in  fact  given  it  to 
one  Werner  Strecker,  and  whether  or  not  that  notice  is  suffi- 
cient is  the  only  question  in  the  case. 

The  plaintiff  was  nonsuited  on  the  ground  that  he  had  not 
given  the  notice  as  required  by  the  policy;  and  that  judgment 
of  nonsuit  has  been  affirmed  by  the  general  term,  and  the 
plaintiff  appeals  here. 

It  appeared  in  evidence  that  Macdonald  and  Van  Alstyne 
were  the  duly  commissioned  agents  of  the  company  in  the 
city  of  Troy  at  the  time  when  this  policy  was  issued.  Mr. 
Van  Al6t}^ne  swore  that  his  firm  had  authority,  as  agents  of 
the  defendant,  to  give  permits  for  additional  insurance,  and 
to  consent  to  assignments  for  transfers  of  insurance.  He  also 
stated  that  their  authority  as  agents  of  the  defendant  was  to 
do  a  general  insurance  business  for  the  company,  collect  pre- 
miums, give  receipts  and  consents  and  indorsements  on  in- 
surance policies.  They  had  been  agents  of  the  defendant  for 
five  or  six  years  at  the  time  in  question.  When  this  policy 
was  issued,  and  up  to  the  time  of  the  occurrence  of  the  loss, 
this  firm  had  been  doing  business  in  the  city  of  Troy  for  the 
defendant  as  general  insurance  agents,  and  during  that  time 
Mr.  Van  Alstyne  said  that  they  ^  had  in  their  employ,  among 
others,  this  Werner  Strecker,"  and  he  designated  the  manner 
of  hid  employment  as  "  working  for  us  as  a  broker;  I  mean 
soliciting  insurance  on  commission;  he  was  soliciting  insur- 
ance for  our  firm,  and  our  firm  only,  on  a  commission;  his 
compensation  was  regulated  by  certain  commission  on  busi- 
ness he  brought.     He  did  not  do  other  fire  insurance  that  I 
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know  of;  what  he  would  do  would  be  to  go  and  Bolicit  inrar- 
ance,  and  bring  it  to  our  office;  if  we  approved  it,  we  would 
take  it  and  pay  him  his  commission;  that  was  all.  He  was 
not  soliciting  fire  insurance  for  any  one  else.  His  arrange- 
ment about  his  working  for  us  in  the  way  of  fire  insurance 
was,  that  he  was  employed  by  us  to  solicit  insurance  for  our 
office  exclusively,  upon  which  we  paid  him  a  commission 
upon  the  business  he  brought  in."  He  also  said  that  Strecker 
had  a  desk  in  their  office  during  this  time,  ^^  not  one  of  his 
own,  but  he  used  one  that  was  in  the  office,  the  same  as  any 
person;  when  he  happened  in,  he  came  in  and  used  a  desk 
there  the  same  as  any  broker;  he  had  a  desk  that  he  used 
pretty  much  all  the  time  for  himself.'' 

Mr.  Strecker  himself  testified  that  he  was  'Mn  the  insurance 
business,  principally,  in  1884;  fire  and  life  both;  working  for 
Macdonald  and  Van  Alstyne,  and  for  no  one  else  not  in  fire 
insurance;  I  was  paid  according  to  the  business  I  brought  in; 
if  I  did  a  great  deal  of  business  I  got  a  great  deal  of  money, 
and  if  I  did  n't,  I  got  less;  during  that  year,  I  do  not  know 
whether  it  could  be  called  working  under  a  salary  or  not;  it 
was  always  regulated  by  the  amount  of  business;  there  was  a 
desk  in  the  office  I  usually  occupied;  the  nature  of  my  em- 
ployment was  soliciting." 

He  solicited  froqi  Mr.  Arff  an  application  for  the  policy  in 
question,  and  it  was  after  the  issuing  of  the  policy  that  the 
plaintiff*  informed  Mr.  Strecker  that  other  insurance  had  been 
taken  through  Mr.  Fromann. 

It  was  also  stated  by  Mr.  Van  Alstyne  that,  under  their 
agreement  with  Mr.  Strecker,  ^'  he  was  at  liberty  to  work  for 
any  other  insurance  company,  if  he  pleased;  he  could  place 
his  business  with  other  insurance  companies,  if  he  chose;  he 
could  place  such  business  as  he  solicited  with  other  com- 
panies, if  he  chose,  with  other  agents;  he  had,  for  some  con- 
siderable period  anterior  to  1884,  acted  for  us  in  the  matter  of 
soliciting  fire  insurance;  his  office  was  located  with  us;  he  had 
a  def«k  in  our  office;  prior  to  this,  he  had  been  in  our  employ 
since  1880,  doing  business  exclusively  for  our  company,  and 
having  a  desk  in  our  office  during  that  time." 

There  was  thus  evidence  from  which  the  jury  could  infer 
that  Mr.  Strecker  was  solely  in  the  employ  of  these  agente,  and 
that  the  kind  of  employment  in  which  he  was  engaged  was 
the  soliciting  for  them  of  policies  of  insurance,  and  for  them 
exclusively,  and  that  his  compensation  for  the  services  per- 
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formed  hj  faiui  fer  them  depended  upon  the  amount  of  busi- 
ness which  he  was  abk  to  do;  or  in  other  words,  the  number 
of  applications  which  he  secured  for  them  and  which  they 
accepted.  It  is  true  that  Mr.  Van  Alstyne  denominated  this 
kind  of  serrice  as  the  service  of  a  broker,  and  he  also  stated 
that  Mr.  Strecker  was  at  liberty  to  work  for  any  other  insur- 
ance company,  if  he  pleased.  If  he  meant  that  Mr.  Strecker 
had  the  power  to  yiolate  his  agreement  with  them,  and  instead 
of  working  exclusively  for  them,  work  for  others,  why,  that  is 
a  self-evident  proposition,  and  has  no  bearing  upon  the  ques- 
tion as  to  the  capacity  in  which  he  was  then  employed  by 
them.  If  he  meant  to  assert  that  he  was  not  exclusively 
employed  by  them,  then  it  is  a  contradiction  of  what  the  wit- 
ness had  already  several  times  stated  to  be  Ihe  truth,  and  also 
a  contradiction  of  the  testimony  of  Mr.  Strecker  himself,  and 
the  fact  of  exclusive  employment,  if  material,  should  have 
been  left  to  the  jury  to  determine.  If  the  witness  Strecker 
were  really  nothing  but  an  ordinary  insurance  broker,  notice 
to  him  of  subsequent  insurance  would  not  be  notice  to  the 
company:  Mellen  v.  Hamilton  Fire  Ins.  Co,^  17  N.  Y.  609; 
Devena  v.  Mechanies^  etc.  In$,  Co,^  83  N.  Y.  168. 

What  is  understood  under  the  designation  of  an  insurance 
broker  is,  one  who  acts  as  a  middleman  between  the  insured 
and  the  company,  and  who  solicits  insurance  from  the  public 
under  no  employment  from  any  special  company,  but  having 
secured  an  order,  he  either  places  the  insurance  with  the  com- 
pany selected  by  the  insurer,  or  in  the  absence  of  any  selec- 
tion by  him,  then  with  the  company  selected  by  such  broker. 
Ordinarily,  the  relation  between  the  insured  and  the  broker  is 
that  between  the  principal  and  his  agent,  and,  according  to 
1  Arnould  on  Insurance,  2d  ed.,  c.  5,  p.  108,  ''the  business 
of  a  policy  broker  would  seem  to  be  limited  to  receiving  in- 
structions from  his  principal  as  to  the  nature  of  the  risk  and 
the  rate  of  premium  at  which  he  wishes  to  insure,  communi- 
cating these  facts  to  the  underwriters,  effecting  the  policy  with 
them  on  the  best  possible  terms  for  his  employer,  papng  them 
the  premium,  and  receiving  from  them  whatever  may  be  due 
in  case  of  loss." 

In  the  two  cases,  above  cited,  of  Mellen  v.  HamSUon  Fire  Ins. 
Co.,  17  N.  Y.  609,  and  Devens  v.  Mechaniaf  etc.  Ins.  Co.,  83  N.  Y. 
168,  it  appeared  that  the  broker  who  effected  the  insurance 
in  either  case  was  not  in  the  employment  of  the  insuring  com- 
pany at  all,  and  that  the  only  connection  between  the  company 
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and  him  was,  thai  when  he  presented  to  them  aa  applicatioa 
for  insurance,  if  the  company  chose  to  isaue  a  policy,  he  wae 
paid  a  commUsion  thereon  by  the  company.  In  each  of  ttiose 
cases  the  man  procuring  the  insurance  was  not  confined  to  any 
company  in  his  labors;  he  was  in  no  sense  In  the  employment 
of  any  company,  and  the  nature  of  his  connection  was  such 
that  upon  receipt  of  the  premium  by  the  company  and  the 
delivery  of  the  policy  to  the  insured,  his  connection  with  the 
company  wholly  oeased. 

The  connection  in  this  case  between  this  assumed  broker 
and  his  principals  is  entirely  different.  Assuming  the  truth 
of  the  statement  that  he  was  in  the  exclusive  employment  of 
these  agents,  and  that  it  was  his  duty  in  such  case  to  bring 
whatever  applications  he  received  to  the  agents,  because  of  his 
agreement  with  them  that  he  should  work  for  them  exclu- 
sively, it  would  seem  that  his  character  as  an  ordinary  in- 
surance broker  had  ceased  from  the  time  that  he  entered  into 
such  employment.  However  these  agents  might  charrcter- 
ize  his  employment,  the  fact  upon  the  testimony  in  the  case, 
assuming  its  truth  as  above  construed,  leaves  him,  in  my 
opinion,  nothing  more  or  less  than  a  clerk  or  employee  of 
these  agents.  He  performs  the  same  duties  that  would  be 
performed  by  an  individual  employed  as  a  clerk,  and  told  to 
do  this  business.  The  mere  solicitation  of  insurance  and  the 
bringing  of  the  application  to  these  agents,  who  are  to  deter- 
mine finally  whetlier  it  shall  or  shall  not  be  accepted,  is  not 
of  such  a  nature  that  it  could  not  be  done  by  an  ordinary 
clerk,  nor  does  the  doing  of  it  in  that  way  and  under  such  cir- 
cumstances necessarily  preclude  the  person  who  does  it  from 
occupying  the  position  of  clerk,  and  place  him  in  the  posi- 
tion of  an  ordinary  insurance  broker.  If  upon  these  facts  he 
acted  as  clerk,  and  the  oral  notice  were  given  to  him  in  his 
capacity  of  clerk  of  these  agents,  such  notice  would  be  suffi- 
cient: McEwen  v.  Montgomery  Co.  MuL  Ins.  Oo^  5  Hill,  101; 
approved  in  WUson  v.  Qtnese€  MuL  Ina,  Co^  14  N.  Y.  413,  at 
421. 

It  has  been  held  that  an  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to  discharge  the  or- 
dinary business  of  his  agency,  and  that  a  waiver  of  a  character 
which  the  agent  himself  could  make  is  to  be  attributed  to  him 
when  made  by  his  clerk.  In  Bodine  v.  Exchange  Fire  Im.  Co.^ 
61  N.  Y.  117,  10  Am.  Eep.  666,  it  was  said  by  Earl,  commis- 
doner,  at  page  123:  ''We  know,  according  to  the  ordinary 
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course  of  basineBS,  that  insurance  agents  frequently  have 
olerks  to  assist  them;  and  that  thej  could  not  transact  their 
business  if  obliged  to  attend  to  all  the  details  in  person,  and 
these  clerks  can  bind  their  principals  in  any  of  the  business 
which  they  are  authorized  to  transact.  An  insurance  agent 
can  authorize  his  clerk  to  contract  for  risks,  to  deliver  poll- 
cies,  to  collect  premiums,  and  to  take  payments  of  premiums 
in  cash  or  securities,  and  to  give  credit  for  premiums,  or  to  de- 
mand cash;  and  the  act  of  the  clerk  in  all  such  cases  is  the 
act  of  the  agent,  and  binds  the  company  just  as  effectually  as 
if  it  were  done  by  the  agent  in  person.  The  maxim  of  Dele- 
gattis  non  potest  delegare  does  not  apply  in  such  a  case:  Story 
on  Agency,  sec.  14." 

In  the  case  of  Clark  v.  Glens  FaUs  Ins.  Co.^  21  N.  Y.  Dig. 
197,  the  general  term  of  the  supreme  court  held  that  the  pol- 
icy in  that  suit,  countersigned  by  a  clerk  in  the  office  of  the 
authorized  and  commissioned  agent  of  the  defendant,  was 
a  proper  and  valid  policy,  where  the  clerk  was  authorized  by 
the  agent  to  contract  new  insurance  and  to  give  renewals,  to 
make  monthly  and  daily  reports,  and  collect  premiums  on 
policies  and  renewals  issued. 

In  CJiose  V.  People^s  Fire  Ins.  Co.j  14  Hun,  456,  it  was  held 
that  the  knowledge  of  a  clerk  of  the  agents  of  defendant's 
company  that  the  house  insured  was  vacant  was  the  knowl- 
edge of  the  agents  of  the  company,  and  therefore  the  knowl- 
edge of  the  company  itself.  And  in  Kuney  v.  Amazon  Ins, 
Co,j  36  Hun,  66,  the  supreme  court,  in  the  fifth  department, 
held  that  a  general  agent  of  a  foreign  insurance  company  had 
a  right,  by  virtue  of  its  authority  and  for  the  purpose  of  dis- 
charging the  duties  appertaining  to  his  office,  to  employ  all 
necessary  agents,  clerks,  and  surveyors  to  enable  him  to  con- 
duct the  business  with  correctness,  intelligence,  and  prompt- 
ness, and  that  when  he  did  in  fact  employ  others,  their  acts 
and  contracts  would  be  binding  upon  the  company  the  same 
as  if  made  personally  by  Miller,  the  general  agent. 

Enough  has  been  said  to  show  that  an  agent  of  an  insur- 
ance company  has  the  right  to,  and  indeed  it  is  the  expecta- 
tion of  the  company  that  he  will,  employ  such  olerks  and 
other  assistants  as  may  be  necessary  and  proper  in  order  that 
he  may  do  the  business  for  which  he  has  been  appointed  agent. 
Soliciting  insurance  is  part  of  the  business  of  such  agents, 
and  it  is  not  to  be  assumed  that  such  solicitation  can  be  made 
only  by  the  agents  pcrsonjtlly,  nor  can  it  be  held  as  matter  of 
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law  that  when  it  is  made  by  some  person  employed  exclusively 
by  them  that  such  solicitation,  on  the  part  of  the  person  thus 
employed,  makes  him  an  insurance  broker  and  takes  away 
from  him  his  character  as  clerk  or  employee  of  the  agent 
The  fact  that  Strecker  was  compensated  for  his  services  to 
these  agents  by  a  commission  on  the  business  which  he 
brought  in  is  not  conclusive  upon  the  question  of  the  capacity 
in  which  he  worked.  Clerks  or  other  employees  are  frequently 
compensated  by  a  commission  upon  the  amount  of  business 
brought  to  the  employer  by  them.  In  order  to  constitute 
Strecker  such  an  employee  that  he  might  receive  notice  for 
his  employers  as  to  subsequent  insurance  in  a  case  like  this, 
it  is  not  necessary  that  he  should  have  been  engaged  to  per- 
form only  such  duties  as  may  be  and  are  done  in  the  office  of 
his  employer.  The  place  of  the  performance  of  the  duties  is 
neither  the  sole  nor  always  a  necessary  criterion  by  which  to 
judge  of  the  nature  of  such  service.  The  employee  of  the 
Dgent  in  the  case  of  Bodine  v.  Exchange  Fire  Jim.  Co.,  51  N.  Y. 
117,  10  Am.  Rep.  566,  was  not  confined  to  the  office  in  the 
performance  of  duties  which  he  discharged  for  his  employer. 

There  is,  moreover,  in  the  evidence  of  one  of  the  agents 
sufficient  for  a  jury  to  infer  that  Strecker  had  a  des^  in  their 
ollice,  and  belonging  to  them,  assigned  to  him  for  his  personal 
use  while  at  the  office  in  the  discharge  of  his  duties  pertain- 
ing to  his  employment  by  them,  and  that  it  was  his  habit  to 
so  use  the  desk,  which  was  regarded  as  his  for  such  purpose. 
But  upon  the  question  of  the  character  of  the  service  we  think 
it  is  sufficient  that  the  person  is  engaged  by  the  agent  to  do 
for  him  some  portion  of  the  ordinary,  usual,  and  well-known 
duties  pertaining  to  the  position  of  the  agent,  and  what  he 
does  in  the  course  of  that  employment  and  within  its  general 
scop^  is  done  by  the  agent.  The  notice  which  he  receives 
while  in  the  performance  of  his  duties,  and  which  relate  to 
the  subject-matter  thereof,  must  be  regarded  in  the  same  light 
as  and  equivalent  to  a  notice  to  the  agent. 

The  proof  in  the  case  is  susceptible  of  the  inference  that 
Strecker  was  employed  exclusively  by  the  agents  of  defendant, 
and  to  perform  for  them  that  which  is  part  of  the  ordinary 
and  usual  business  of  an  agent  of  an  insurance  company,  viz., 
to  solicit  business*  If  the  agents  refused  to  accept  the  par- 
ticular application,  Strecker  had  nevertheless  done  all  that  he 
was  employed  to  do  by  bringing  it  to  them.  By  his  agree- 
ment, their  refusal  did  not  authorize  him  to  solicit  some  other 
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agent  or  company  to  take  the  riak.  At  leaal  thia  constructioD 
cnn  be  given  to  aome  of  the  evidence  oa  the  part  of  the  plain* 
tiff.  In  truth,  in  one  view  of  the  evidence,  Strecker  waa  not 
a  middleman  at  all;  he  did  not  act  aa  aoeh  in  thia  case;  what 
be  did  was  done  by  him  from  the  very  firat  in  the  interest  of 
and  for  these  particular  agentap 

Nor  does  the  provision  in  the  policy  that  no  one  not  hold- 
ing the  commission  of  the  company  shall  be  oonaidered  aa  its 
agent  prevent  the  agent's  employ m^it  of  the  usual,  and  in- 
deed necessary,  clerical  and  other  assistants,  in  order  to  en- 
able them  to  properly  perform  their  dutiea  as  oommisMoned 
agents  of  the  company.  And  when  thus  employed,  the  ordi- 
nary rules  of  law  are  applicable  to  their  aeta  and  poaitiona. 
We  think  that  if  Strecker  were  exclusively  employed  by  the 
agents,  and  that  his  dutiea  could  only  be  honestly  discharged 
while  the  agreement  between  them  lasted,  by  giving  his  entire 
service  in  that  line  to  the  agents  of  the  defendant,  and  if  he 
were  tlius  employed  at  the  time  that  he  procured  this  applica- 
tion and  received  this  notice,  that  the  defendant  ia  bound  by 
such  notice  the  same  as  if  it  had  been  given  in  person  to 
their  agents. 

If,  on  tlie  contrary^  according  to  some  possible  construction 
of  the  evidence  of  one  of  the  agents,  the  employment  were  not 
exclusive,  and  he  was  occupying  really  the  position  of  a  simple 
insurance  broker,  then  the  notioe  was  not  sufiScient.  There 
were  many  questions  put  to  the  agent  when  he  was  <m  the 
stand,  the  purpose  of  which  was  to  show  (what  may  be  in- 
ferred from  the  nature  of  the  buainess)  that  the  agents  em- 
ployed clerks. 

Counsel  for  the  plaintiff  also  asked  the  witness  whether 
clerks  in  his  employ  did  not  frequently  and  generally  sign  con- 
sents for  other  and  additional  insurance  in  respect  to  this^com- 
pany;  whether  it  had  been  the  habit  of  thia  firm  of  agenta  to 
attend  to  the  details  of  the  business;  and  how  many  clerks  the 
firm  had  at  this  time.  All  these  questions  were  objected  to,  and 
ruled  out  by  the  court  below.  We  think  they  were  proper  for 
the  purpose  of  showing  the  manner  in  which  the  bonness  of 
this  firm  was  conducted,  although  perhaps  the  ooort  might 
assume  or  take  judicial  notice  of  the  fact  that  agents  of  an 
insurance  company  do  business  largely  through  clerks  and 
subagents,  and  that  many  of  the  details  of  their  business 
are  not  performed  by  themselves.  We  should  not,  perhaps,  in 
this  instance  reverse  the  judgment  for  the  refusal  to  admit 
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thia  evidence;  bat  we  think  liM  admiafiion  would  not  have 
been  error* 

Upon  the  whole,  we  think  the  learned  judge  erred  in  non- 
suiting the  plaintiflT,  and  that  the  judgment  entered  upon  the 
nonsuit  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  ^__^ 

AoBNCT  —  KonoB  TO  Agent.  —  As  to  when  notloe  to  »n  agont  Ii  notice 
to  the  prmoipal.  aee  JohnsUm  ff.  Co.  y.  MiOer^  72  Mioh.  265;  16  Am.  St. 
Sep.  696,  and  note.  The  general  rale  n^  that  notioe  to  an  agent  ia  notice 
to  hia  prino^:  Woody.  Mmfbum,  IS  Or.  3$  Fan  Daten  r.  LdeWer^  7S  Mich. 
492.  Aa  to  when  an  inaarance  company  is  bound  by  notice  to  iti  agents  tee 
Famum  t.  Phcenfx  Ina.  Co.,  83  Gal.  246;  17  Am.  St.  Bep.  233.  Bat  notice 
to  an  agent  ia  not  always  irapated  to  hia  principal:  AUen  v.  South  BoMon 
n.  E.  Co,,  166  Mass.  200;  15  Aul  9L  Rap.  186^  and  netew  In  Atdkiaom  tie, 
a.  B.  Co.  ▼.  BttOon,  412  fljm.  698^  it  waa  decided  that  notice  to  the  general 
attorney  of  a  railroad  company,  relating  to  mattara  not  eounccted  with  his 
departmenti  is  not  notice  to  the  company. 

Agsnct  —  SuBAOXNT.  —  An  agent  may  appoint  a  anbagent  to  do  the  acta 
in  the  coarse  of  the  agency  which  do  not  call  for  the  exercise  of  Jodgmeut  or 
discretion,  and  the  principal  ia  bound  as  much  by  the  acta  of  auch  anbagent  aa 
by  the  acts  of  the  agent  faimaelf:  MeKinnoJik  ▼•  Volhmar^  76  Wia.  62;  17  Am. 
bt  Rep.  178,  and  note.  This  principle  ia  applied  to  elerka  or  anbagenta  of 
insurance  agents:  Deitz  v.  Providence  etc  Ins,  Co,,  33  W.  Va.  626. 

AoKNCT — Insubancs.  —  As  to  what  ia  necessary  to  eonstitnto  one  the 
agent  of  an  inaurance  company,  aee  8kUe  Ins,  Co,  r,  Taylor,  14  CoL  499;  20 
Am.  St.  Rep.  261,  and  aoto;  Phmks  Ins.  Co.  t.  Bowdre,  67  BCisa.  620;  19 
Am.  St  Repw  326^  and  note;  Hsrmmm  ▼»  ifioyora  F.  hti,  OtKp  100  N.  Y. 
411|  63  Am.  Rep.  197,  and  note  200-20& 
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[125  Nnw  ToaK,  U6.] 

Oabbibb's  LiAanJTT  loa  Pioturxs  and  Othul  Artiglbs.  —  Section  4281  of 
the  Revised  Statutes  o£  the  United  States,  providing  that  if  any  shipper  of 
certain  articles,  among  which  are  included  pictores,  ahall  lade  the  same 
.  aa  freight  or  baggage  on  any  vessel,  without  giving  notice  of  their  trne 
obaracter  and  value,  and  having  the  aama  entared  on  a  bill  of  lading,  the 
master  or  owner  ol  such  vessel  shall  not  be  liable  aa  carrier  thereof,  in 
any  form  or  manner,  does  not  relieve  the  vessel  or  ito  owners  from  all 
liability  for  a  package  of  portraite  contained  in  a  box  received  by  the 
Teasel  for  transportation,  without  any  notice  being  given  of  ita  character 
or  valua.  The  statate  merely  reliefvea  the  vessel  and  ita  owners  aa  com- 
mon carrier^  without  abridging  their  liability  aa  bailaaa. 

ffjBi^'Tff  —  ByiDBNCx  OP  Nbgugbncr.  —  KoH-DBLXYBBT  at  portof  daatina- 
tion  is  presumptive  evidence  of  negligence. 

Action  to  recover  damages  for  negligence  of  defendant  in 
Dot  delivering  to  plaintiff  a  box  containing  pictured  which  was 
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pbipped  in  one  of  defendant's  veBBels.  The  trial  court  gave 
judgment  in  favor  of  defendant^  which  was  affirmed  by  the 
general  term  on  appeal. 

Bimdinot  Keithy  for  the  appellant 
Tjaiorence  OodKn,  for  the  respondent. 

Finch,  J.  Section  4281  of  the  Revised  Statutes  of  the 
United  States  provides,  in  substance,  that  if  any  shipper  of 
certain  articles  which  are  specifically  named,  and  among 
which  are  '*  pictures,"  shall  lade  the  same  as  freight  or  bag- 
gage on  any  vessel  without  at  the  time  giving  notice  to  its 
owner,  master,  or  agent  of  the  true  character  and  value  of  the 
property  shipped,  and  having  the  same  entered  upon  the  bill 
of  lading,  "  the  master  and  owner  of  such  ship  or  vessel  shall 
not  be  liable  as  carriers  thereof  in  any  form  or  manner.'*  The 
protection  of  this  statute  has  been  successfully  invoked  by  the 
defendant  company  against  the  loss  which  forms  the  subject 
of  this  action. 

Dora  Wheeler,  the  plaintiff,  and  described  in  the  evidence 
as  an  artist  of  established  reputation,  returning  home  from  a 
foreign  journey,  took  passage  on  the  steamer  Germanic,  and, 
in  addition  to  her  ordinary  baggage,  delivered  to  the  ship  for 
transportation  a  package  of  valuable  portraits  which  she  had 
painted  while  abroad.  These  were  contained  in  a  box  of  white 
wood,  with  iron  hinges  and  corner-clasps,  and  closed  by  a 
lock.  The  package  itself,  besides  the  address,  was  marked 
**  Studio,"  and  its  appearance  unmistakably  indicated  some- 
thing other  than  and  different  from  the  ordinary  baggage  of  a 
traveler.  There  was  no  attempt  to  deceive  the  defendant  as 
to  its  true  character,  or  by  artifice  or  misrepresentation  to 
make  it  appear  to  be  personal  baggage,  or  shield  it,  as  such, 
from  proper  freight  charges.  Nevertheless,  it  was  not  entered 
upon  the  bill  of  lading  with  notice  of  its  character  and  valuci 
or  in  any  manner  whatever,  but  was  put  in  the  hold  of  the 
vessel  for  transportation  to  New  York.  The  voyage  was  un- 
attended by  either  accident  or  delay,  and  it  is  reasonably 
certain  that  the  package  came  in  the  ship  to  its  port  of  destinar 
tion.  Arrived  at  its  wharf,  the  trunks  and  packages  of  the 
passengers  were  landed  upon  the  dock,  each  individual  being 
left  to  find  and  collect  together  his  own.  The  package  in 
question  was  never  delivered  to  its  owner,  but  was  probably 
miedelivered,  or  permitted  to  be  taken  by  one  having  no  right 
to  receive  it     For  the  damage  thus  sustained  the  plaintiff 
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brought  this  action,  and  has  been  defeated  upon  a  construc- 
tion of  the  statute  which  is  challenged  by  this  appeal. 

That  construction  is  a  very  broad  one.  It  denies  liability 
'*  in  any  form  or  manner."  It  relieves  the  ship-owner  from 
all  responsibility,  where  the  baggage  or  goods  have  not  been 
entered  upon  the  manifest.  It  involves  a  ruling  that  he  may 
accept  the  property  for  transportation,  and  yet  owe  no  duty, 
even  of  the  slightest  care,  to  its  owner,  who  finds  that  he  has 
put  his  baggage  in  a  lottery,  and  must  take  the  chances  of  its 
restoration.  The  goods  may  be  delivered  to  the  wrong  person 
through  gross  carelessness,  or  be  ruined  by  inexcusable  negli- 
gence, or  even  stolen  or  converted  by  the  crew,  and  yet  the 
ship-owner  is  not  liable  "  in  any  form  or  manner";  and  such, 
it  is  claimed,  is  both  the  language  and  purport  of  the  statute. 
Its  provisions  meet  the  shipper  at  the  port  of  destination,  and 
place  him  at  the  mercy  of  the  owner  or  master  of  the  vessel. 
If  the  property  is  restored,  it  is  through  the  grace  of  those  in 
command;  if  it  is  not  delivered,  they  are  not  liable  for  its  loss, 
"in  any  form  or  manner."  Such  construction  goes  far  beyond 
the  due  protection  of  those  engaged  in  the  transportation  of 
property,  and,  instead  of  merely  moderating  or  lessening  their 
liability,  sweeps  it  all  away,  and  leaves  the  baggage  and  prop- 
erty of  the  passenger  protected  by  no  duty  and  guarded  by  no 
liability.  It  is  quite  true  that,  even  upon  this  construction, 
the  courts  would  hesitate  and  halt  before  a  proven  theft  or  an 
actual  conversion,  on  the  ground  that  the  fact  and  opportunity 
of  transportation  did  not  change  the  nature  or  character  of 
such  positive  wrongs;  but  there  would  still  remain  a  gap  to 
be  spanned  between  the  actual  wrong-doer  and  the  defendant 
company,  and,  when  safely  crossed,  as  it  well  might  be,  the 
relief  would  be  of  little  value^  since,  ordinarily,  the  shipper  can 
neither  know  nor  prove  the  cause  of  the  losd,  especially  where 
motive  exists  for  its  concealment  If,  therefore,  the  statute 
admits  of  a  more  just  construction,  and  one  which,  while  giv- 
ing needed  protection  to  the  ship-owner,  preserves  some  rea- 
sonable duty  to  the  shipper  or  to  the  passenger,  I  think  we 
should  not  hesitate  to  adopt  it 

The  construction  which  has  prevailed  eliminates  firom  the 
statute  the  words  "as  carrier  thereof,"  and  gives  them  no 
force  or  meaning.  They  become  wholly  superfluous.  To  us 
they  appear  to  be  vital  to  the  true  interpretation.  The  liabil- 
ity of  the  carrier  as  such  was  well  understood  by  the  framers 
of  the  statute.     It  had  long  been  settled,  so  that  no  one  could 
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mistake  it  By  force  of  his  pablic  employment,  be  became  an 
insurer  of  the  property  intrasted  to  his  care,  and  liable  for  its 
loss,  irrespectiye  of  the  cause,  unless  from  the  act  of  God  or 
the  public  enemy.  But  involved  in  this  greater  liability,  and 
absorbed  by  it,  was  a  lesser  liability  as  bailee  tot  hire;  of  iio 
consequence  while  the  greater  liability  existed,  but  surviving 
the  destruction  of  that,  so  that  when  the  carrier  ceased  to  be 
liable  as  carrier,  he  yet  remained  liable  aa  bailee.  In  Dorr  v. 
New  Jersey  Steam  Nav.  Co.^  4  Sand.  145,  the  doctrine  was  thus 
expressed:  ''A  common  carrier  has  in  troth  two  distinct  lia- 
bilities; the  one  for  losses  by  aecident  or  mistake,  where  he  is 
liable  by  the  custom  of  the  realm  or  the  common  law  as  an 
insurer;  the  other  for  losses  by  default  or  negligence,  where  he 
is  answerable  as  an  ordinary  bailee  ";  and  the  language  was 
cited  by  the  federal  court  in  New  York  CeiU,  R,  K,  Co.  v.  Loek^ 
wood^  17  Wall.  363,  and  the  doctrine  approved  in  Dorr  v.  New 
Jersey  Steam  Nav.  Co.^  11  N.  Y.  485,  62  Am.  Dec.  125,  where  it 
was  held  that  the  carrier  might  by  special  agreement  strip 
hihiself  of  that  character,  and  so  become,  as  to  the  particular 
transaction,  an  ordinary  bailee  and  private  carrier  for  hire. 
In  Lamb  v.  Camden  i:  A.  R.R.i:T.  Co.,  46  N.  Y.  278,  7  Am. 
Rep.  327,  Grover,  J.,  said:  ^*  In  considering  this  question,  it 
must  be  borne  in  mind  that  it  has  already  been  determined 
that  the  defendant  was  exonerated  from  all  liability  ae  carrier 
for  a  loss  caused  by  the  d^truction  of  the  cotton  by  fire,  by 
an  express  provision  of  the  contract  in  pursuance  of  which  it 
transported  the  cotton.  Relieved  of  this  responsibOity,  it  was 
liable  only,  in  case  it  was  destroyed,  as  bailee  for  hire;  and  it 
is  undisputed  that  such  a  bailee  is  liable  for  the  loss  of  the 
property  only  in  cases  where  the  loss  is  the  result  of  his  negli- 
gence." These  cases  show  that  the  liability  for  negligence  as 
bailee  survives  even  when  by  special  contract  the  carrier  has 
thrown  off  his  liability  as'such;  and  the  courts  of  this  state 
have  exhibited  a  very  decided  purpose  to  retain  and  enforce 
that  liability  wherever  it  is  possible.  Bven  that  may  be 
thrown  off  by  force  of  a  special  agreement;  but  we  have  re- 
fused to  permit  any  general  words  to  accomplish  such  result, 
and  have  insisted  that  where  the  carrier  seeka  to  contract 
against  the  consequences  of  his  own  negligence,  he  must  say 
so  openly  and  plainly,  so  as  not  to  be  in  the  slightest  degree 
misunderstood,  and  is  not  at  liberty  to  hide  the  stipulation 
away  under  any  form  of  words,  however  broad  or  lormidable: 
Nicholas  V.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  89  N.  Y.  872. 
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Bnt  what  the  carrier  and  his  cuf^tomer  might  accomplish 
by  special  agreement,  Congress  could  effect  by  statute,  in  the 
absence  of  such  agreement,  but  must  necessarily  leave  the 
lesser  liability  of  bailee  unaffected,  if  it  merely  removes 
the  liability  as  carrier,  and  does  not,  by  clear  and  definite 
language,  indicate  its  purpose  to  go  further.  So  much,  and 
no  more  than  that,  the  section  under  consideration  accom- 
plished, for  it  distinctly  removes  the  liability  as  carrier  with- 
out touching  that  as  bailee.  We  are  bound  to  assume  that 
the  word  *^ carrier''  was  used  in  its  recognized  legal  sense,  and 
not  in  some  loose  or  careless  and  merely  colloquial  way;  and 
that,  especially,  because  it  occurs  in  connection  with  the  idea 
of  liability,  and  the  phrase  ^  liable  as  carrier  "  can  only  mean 
the  liability  attached  by  law  to  that  public  employment. 

Nor  is  this  construction  affected  by  the  added  words,  '*  in 
any  form  or  manner.''  They  are  not  used  disjunctively,  and 
so  as  to  constitute  a  separate  command,  but  qualify  the  ez« 
pression,  **  shall  not  be  liable  as  carrier  thereof,"  the  full  force 
of  the  words  being,  that  the  liability  as  carrier  shall  not  exist 
in  any  form  of  action  or  through  any  manner  of  procedure. 
In  Atlantic  Mut,  Ins.  Oo,  y.  McLotm,  48  Barb.  28,  it  was  held 
that  the  carrier's  liability  assumed  two  different  forms,  and 
that  he  might  be  proceeded  against  either  in  tort  for  a  viola- 
tion  of  his  public  duty,  or  on  contract  for  a  breach  of  his  im- 
plied agreement  to  carry  and  deliver  safely.  And  so  the  statute 
deemed  it  prudent,  in  relieving  the  carrier  from  liability,  to 
add  ''in  any  form  or  manner";  that  is,  by  any  form  or  mode 
of  action  or  proceeding  whatever. 

We  are  further  referred  to  the  case  of  Hinton  v.  Dibbin^  2 
Ad.  &  B.,  N.  S.,  646,  in  which  it  was  held,  under  a  similar 
statute  (1  Wm.  IV.,  c.  68),  that  the  carrier  could  not  be  held 
liable  even  for  gross  negligence;  but  that  decision  was  founded 
upon  an  enactment  from  which  the  words  ''  liable  as  carrier  " 
were  conspicuously  absent  That  act  freed  the  ship-owner 
from  any  liability  for  the  loss;  and  even  under  such  provision, 
where  the  property  was  not  lost,  but  merely  delayed  in  its 
transit,  damages  for  the  consequent  injury  resulting  from  neg- 
ligence could  probably  be  recovered. 

It  follows  that  the  nonsuit  in  this  case  was  erroneous.  The 
plaintiff,  in  her  complaint,  alleged  negligence,  and  the  facts 
which  she  proYod  prima  facie  established  it.  The  non-deliv- 
ery at  the  port  of  destination  is  presumptive  evidence  of  such 
negligence:  Canfield  v.  Baltimore  etc.  R.  IL  Co.^  93  N.  Y.  538: 
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45  Auk  Bep.  268.  In  addition,  ft  was  shown  that  the  Tessel 
stopped  nowhere  until  the  port  of  destination  was  reached,  and 
then  the  baggage  was  placed  upon  the  dock  with  little  of  order 
or  control,  and  leaving  the  passengers  to  find  their  own  in  the 
consequent  confusion*  And  so  a  case  was  made  which  should 
have  gone  to  the  jury. 

A  possible  criticism  upon  this  view  of  the  statute  is  quite 
likely  at  this  point  to  suggest  itself*  One  may  inquire  of  what 
value  to  the  ship-owner  is  the  enactment,  when,  after  all,  he  is 
left  liable  for  the  loss,  and  responsible,  whether  the  property 
is  entered  upon  the  ship's  manifest  or  not  The  inquiry  goes 
to  tbe  root  of  the  matter,  and  its  answer  will  further  test  the 
justice  and  propriety  of  our  interpretation.  Under  it,  I  think 
the  sbip-owner  is  protected  as  far  as  he  should  be,  and  in  two 
very  important  respects. 

1.  The  statute  leaves  him  at  liberty  to  refuse  to  carry  the 
property  at  all,  unless  its  value  and  character  are  disclosed 
and  entered  upon  the  ship's  manifest.  The  law  makes  him 
master  of  the  situation,  and  able,  if  he  shall  please,  to  enforce 
obedience  to  it  As  carrier,  he  could  not  refuse,  but  since  he 
does  not  become  such  unless  the  proper  entry  is  made,  he  may 
refuse  until  then  to  transport  the  property  at  all.  As  a  simple 
bailee,  he  may  take  the  property  or  decline  it  If,  now,  he 
chooses  to  take  it  in  that  character,  the  act  is  voluntary;  thers 
is  no  compulsion  about  it;  and  on  what  principle  shall  we  say 
that  because  he  so  takes  it  he  shall  be  absolved  from  all  oare 
over  it,  at  liberty  to  be  as  negligent  as  he  pleases,  and  the 
only  bailee  in  the  world  having  that  lawless  control? 

2.  If  a  loss  occurs,  he  is  no  longer  liable  as  an  insurer.  The 
door  to  a  just  defense  is  opened  before  him,  and  the  burden 
of  proof  to  establish  negligence  is  shifted  to  his  adversary.  If 
the  ship-owner  has  in  truth  exercised  due  care,  he  may  show 
it,  and  go  discharged.  If  he  has  not  exercised  it  if  he  has 
been  negligent  and  careless,  he  ought  to  respond  in  damages, 
and  must  do  so. 

It  was  suggested  by  the  general  term,  in  aid  of  their  oon* 
struction,  that  one  reason  for  the  enactment  was  the  interest 
which  the  government  had  in  procuring  entries  upon  the  yes* 
sel's  manifest  of  all  property  shipped.  If  that  be  tme,  the 
construction  of  the  courts  below  tends  very  distinctly  to  defiNit 
such  purpose;  for,  while  it  assumes  it  to  be  f<ur  the  intmost  of 
the  passenger  to  enter  his  baggage  or  parcel  upon  the  bills  of 
lading,  it  leaves  him  liable  to  pay  possible  charges  for  freight, 
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aTid  so  makes  his  action  doubtful;  while,  on  the  other  hand, 
it  becomes  at  once  the  strong  and  paramount  interest  of  the 
ship-owner  and  master  to  keep  all  baggage  and  property  car- 
ried as  such  off  of  the  ship's  manifest  so  far  as  possible,  since, 
if  it  goes  on,  they  become  liable  as  insurers;  but  if  it  does 
not,  they  incur  no  responsibility,  not  even  that  of  private 
bailees.  Passengers  are  little  likely  to  be  versed  in  the  ship- 
ping laws;  owners  are  sure  to  be;  and  the  traveler  who  sought 
to  put  his  baggage  upon  the  manifest  might  find  it  no  easy 
matter  to  accomplish  against  the  will  of  ship-owners  and 
officers.  In  the  haste  and  confusion  of  departure  they  could 
easily  postpone  or  avoid  attention  to  the  subject^  or  repel  the 
passenger  with  the  insolence  of  command.  All  baggage  and 
parcels  for  which  no  separate  freight  was  to  be  charged  would 
be  kept  off  of  the  manifesti  so  far  as  owners  and  officers  could 
effect  that  result. 

It  may  be  that  Congress  might  go  as  far  as  the  Bnglish 
statute  appears  to  have  gone,  but  our  judgment  is,  that  it  has 
neither  done  so  nor  intended  to  do  so,  and  that  it  has  stopped 
short  of  a  rule  which  would  protect  master  and  ship-owner 
from  the  consequences  of  their  own  negligence.  That,  the 
federal  court  has  held,  is  against  public  policy,  and  presume- 
ably  it  would  not  encourage  a  construction  in  such  direction 
where  any  other  was  permissible.  It  follows  that  the  plaintiff 
was  erroneously  defeated,  and  should  have  an  opportunity  to 
present  her  case  to  a  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Carbixbs  07  Goods. — Prhna  fade,  a  carrier  b  liable  for  foodb  upon 
proof  of  delivery  and  acceptanee  for  carriagOi  and  of  loee  or  damage  in  car- 
rying: Hull  V.  Chicaffo  tic  B'y  Co.,  41  Minn.  510;  16  Am.  St.  Bap.  722;  for 
delivery  of  the  goods  at  the  point  of  destination  in  good  condition  ia  neoec- 
eary  to  relieve  the  carrier  from  liability  as  snob:  Sekeu  ▼.  BenedkC,  116  N.T. 
610;  15  Am.  St.  Rep.  426.  Kon-deliyery  by  the  carrier  is  prima  /aeie  erU 
dence  of  a  want  of  ordinary  care,  and  oasts  upon  bim  the  bordan  of  proof  i 
Bhaik  ▼.  PkOadekphkL a.  P.  Ob.,  60 Pa. St  109;  100 Am. Deo. 641 1  TmrdmY. 
TmUom,  14  La.  Ann.  420;  74  Am.  Dec  486w 
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FUBDY    V.    ROMB,    WaTBBTOWN,    AJH)   OaDBN&BUBOH 

Railroad  Company. 

(laft  Kbw  TOftK,  909.1 
■■KX>TIB>I  AOKSBimT  VBAT  Hb  WIIX  KOV  HoI»  BIS  BULOVBB  LmbUI 

lor  dunagtt  nsultiag  fron  ttM  nagUgteM  of  the  Utter^  or  his  seryaiifti 
or  mgent^  it  wifchoat  ccMi8>deration«  and  Yoid,  when  tbo  formor  waa 
already  in  the  latter*s  employment  and  there  was  no  new  employment 
tendered  to  or  accepted  by  him,  and  no  promise  to  oontiano  to  do^Loj 
faim  after  liie  oioeatioa  of  the  agreement. 

Edmund  B.  Wynn^  for  the  appellant. 
Qeorg$  S,  Klock^  for  the  respondent. 

Pegitham,  J.  After  a  careful  oonsideration  of  all  the  eTi- 
dence  in  this  case,  we  are  brought  to  the  oonclnsioo  that 
there  wae  eafficient  to  go  to  the  jury  upon  the  two  questions 
of  the  negligence  of  the  defendant  and  the  freedom  of  the 
plaintiff  from  any  contributory  negligence. 

There  is  one  other  point  made  by  the  defendant  which  arises 
upon  the  so-called  release  put  in  evidenoe  by  it,  and  in  which 
the  plaintiff  agrees  and  covenants  that  the  company  shall  in 
no  case  be  liable  for  any  damage  to  the  person  or  property  of 
the  plaintiff  by  reason  of  its  o?m  negligence  or  that  of  its 
agents  or  servants. 

The  plaintiff  had  been  in  the  employment  of  the  defendant 
for  a  number  of  years  prior  to  the  execution  of  the  paper.  At 
that  particular  time  he  was  engaged  in  performing  the  duties 
of  a  baggage-man  on  a  passenger  train.  It  does  not  appear  that 
he  was,  when  first  employed,  engaged  for  any  particular  time, 
nor  for  any  particular  service.  It  was  a  general  employment^ 
and  he  was  subject  to  the  orders  of  the  company.  He  was 
working  for  it  as  a  baggage-man  in  1879,  and  continued  as 
such  up  to  and  after  the  execution  of  the  paper,  in  August, 
1881.  The  assistant  superintendent  of  the  defendant  (who 
was  the  man  that  procured  the  execution  of  the  paper)  said 
"  there  was  no  compulsion  about  signing  the  contract,  nor  any 
new  consideration  for  it.  He  simply  signed  the  contract,  and 
tiie  defendant  kept  on  employing  the  plaintiff  as  a  baggage- 
man"; in  other  words,  continued  the  already  existing  em« 
ployment  The  plaintiff  says  he  went  up  to  the  office  of  the 
superintendent,  in  Watertown,  and  left  his  train  in  the  depot 
waiting  for  his  return.  He  was  gone  but  a  few  moments,  and 
went  to  the  office  in  obedience  to  a  letter  he  had  received,  and 
when  he  went  into  the  office  he  said  to  the  assistant  superin- 
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tendent:  ^'T  enm%  tip  to  sign  that  paper."  The  plaintiff  says 
he  did  not  read  it,  but  signed  it  at  once,  and  went  back  to  his 
train.    The  paper  reads  as  follows: — 

^  Whereas,  the  Rome,  Watertown,  and  Ogdensbnrg  Rail* 
road  Gompaiij  ha^e  employed  J.  R.  Pardy  in  the  capacity  of 
general  servant  at  a  stipulated  rate  for  his  services, — 

'*  Now,  therefore,  in  consideration  of  such  employment  and 
the  compensation  agreed  to  be  paid  therefor,  the  said  J.  R. 
Purdy  hereby  covenants  and  agrees  that  in  no  case  shall  the 
said  railroad  company  be  liable  to  the  said  J.  R.  Purdy  for 
any  damage  or  injury  to  the  person  or  property  of  the  said 
J.  R.  Purdy  by  reason  of  the  negligence  of  the  said  railroad 
company,  its  agents,  servants,  or  employees,  and  that  the  said 
J.  R.  Purdy  accepts  such  employment  with  full  knowledge 
and  notice  of  all  the  risks  involved  therein." 

Upon  this  evidence,  we  think  that  there  was  no  considera- 
tion for  the  execution  of  the  paper  by  the  plaintiff.  He  was 
already  in  the  ds^fendant's  employment;  no  new  employment 
was  tendered  to  or  accepted  by  him,  and  there  was  no  promise 
that  the  employment  he  was  already  engaged  in  should  con- 
tinue after  the  execution  of  the  paper  for  one  moment  of  time, 
nor  was  its  execution  made  a  condition  of  the  continued  em- 
ployment of  the  plaintiff.  It  constituted  a  simple  gratuity 
on  the  part  of  the  plaintiff  to  the  defendant,  relieving  it  from 
a  liability  or  responsibility  which  then  existed  in  favor  of 
plaintiff,  and  in  obtaining  which  the  defendant  surrendered 
and  promised  nothing.  The  plaintiff  was  in  precisely  the 
same  position  he  was  prior  to  its  execution,  excepting  he  had 
given  up  to  the  defendant  all  claim  upon  it  which  he^  other- 
wise might  have  by  law,  and  he  had  received  not  one  particle 
of  consideration  for  such  surrender  of  his  legal  rights. 

We  think  the  paper  was  void  for  lack  of  consideration. 

In  thus  deciding,  we  do  not  intimate  that  if  the  defendant 
had  given  some  kind  of  a  consideration  for  the  paper,  it  would 
have  been  valid. 

It  might  even  thea  be  urged  that  public  policy  forbids  the 
exaction  of  such  a  contract  from  its  employees  by  railroad  and 
other  corporatioDS,  and  upon  that  question  we  desire  to  express 
DO  opinion  at  the  present  time. 

The  jadgment  is  right,  and  should  be  affirmed,  with  costs. 


MAflTXR  AKD  SBRVAITT — CoifTRAOn  WArVIHO  TBI    MaSTKR's  LiABIUTT 

foa  Nboliobiicb.  —  A  ooniract  between  a  maater  and  hia  tervant^  by  whioh 
AM.  Bt.  Kxp..  Vol.  XXL  —47 
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the  latter,  in  oonsideratioa  of  hia  employmeat^  releMM  and  discharges  iSbm 
former  from  all  liability  for  damages  for  injury  or  death  of  the  Mrrant  r^ 
mlting  from  the  maater't  negligenoe,  ia  Yoid,  as  being  against  pnblio  polioy: 
Note  to  ffamum  ▼.  Salmon  FalU  Mfg.  Co.,  68  Am.  Dee.  728;  RaUwaif  OtK  ▼. 
Spangle,  44  Ohio  St  471;  68  Am.  Rep.  833,  and  partionlarly  note  836-838; 
KitntaM  P.  R*y  Co,  y.  Peaeey.  29  Kan.  169;  44  Am.  Rap^  680^  ^^  note  683^ 
634. 


Lbadbbttbb  V.  Lbadbbttbb. 

(126  NSW  Tons,  S9a] 

BxBoirma;  Pbopbbtt  SraiBor  to.— Avtib  thb  Dbtault  or  a  IfmnoA- 
OOB  or  OBATTKLS,  he  has  no  interest  in  tho  Bioi%afsd  proper^  aobjool 
te  azaontioo  against  hiob 

Z.  8.  Samptonf  for  the  appellant. 

JoMph  8.  BoiUHtrth^  for  the  respondents. 

O'Bbibn,  J.  The  order  from  which  this  appeal  ia  taken 
determined  the  right  of  two  claimants  to  a  certain  fond  which 
both  claimed  to  be  entitled  to.  The  party  who  succeeded  in 
the  courts  below  is  the  receiver  of  the  defendant,  and  the 
other  claimant,  who  failed  and  brings  this  appeal,  is  a  judg- 
ment creditor  of  the  defendant 

The  undisputed  facts  upon  which  the  question  arises  are 
these:  The  defendant  is  a  corporation  organised  under  the 
limited  liability  act  In  proceedings  in  this  action  to  dis- 
solve it,  by  reason  of  insolvency,  the  respondent  William  O. 
Shailer  was  appointed  receiver  on  the  28th  of  October,  1889. 
Previous  to  this,  and  on  the  thirteenth  day  of  February, 
1889,  the  defendant  duly  executed  and  delivered  and  pro- 
cured to  be  filed  in  the  proper  office  a  chattel  mortgage  on 
the  corporate  property  for  three  thousand  dollars,  to  secure  the 
payment  of  its  notes  to  that  amount  for  money  borrowed.  The 
condition  of  the  mortgage  was,  that  the  defendant  should  pay 
the  notes  as  they  became  due,  and 'that  in  case  of  default  in 
the  payment  of  the  notes,  or  any  of  them,  when  due,  or  in 
case  the  mortgagor,  before  the  notes,  or  any  of  them,  became 
due,  should  remove  any  of  the  goods  or  suffer  any  attachment 
or  other  process  against  property  to  be  issued  against  it,  or 
any  judgment  to  be  entered  against  it,  then  the  said  sum  of 
three  thousand  dollars  should  become  instantly  due,  and  the 
mortgagee  or  his  assigns  should  have  the  right  to  take  posses- 
sion of  the  goods  and  carry  them  away,  and  sell  the  same  for 
the  best  attainable  price,  on  five  days'  notice  to  the  mortgagor, 
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and  from  the  proceeds  pay  the  amount  unpaid  <m  the  notes, 
and  render  the  sum  remaining  to  the  mortgagor  or  his  as- 
signs. Some  of  the  notes,  to  secure  which  the  mortgage  was 
given,  were  paid.  Before  the  receiver  was  appointed,  two  of 
the  notes  became  due  and  remained  unpaid,  one  on  the  10th 
of  August)  1889,  and  another  on  the  10th  of  October,  1889. 

On  the  25th  of  October,  1889,  William  B.  Hardy,  who 
brings  this  appeal,  recovered  a  judgment  against  the  defend- 
ant  for  $4,828.42,  and  on  the  same  day  procured  execution  to 
be  issued  thereon  and  a  levy  to  be  made  on  the  property 
covered  by  the  mortgage.  This  levy  was  made,  as  will  be 
seen  by  the  dates,  three  days  before  the  receiver  was  ap- 
pointed. On  his  appointment  there  were  three  parties  claim- 
ing the  property,  namely,  the  holder  of  the  chattel  mortgage 
and  the  unpaid  notes  to  secure  the  payment  of  which  it  was 
given,  Hardy,  the  judgment  creditor,  and  the  receiver.  In 
this  condition  of  affairs,  an  order  was  entered  in  the  action  to 
dissolve,  upon  the  consent  of  the  receiver,  the  mortgagee,  and 
the  judgment  creditor,  the  plaintiff's  attorney  in  the  suit  not 
objecting;  that  the  property  be  sold  by  the  receiver,  and  that 
^  the  proceeds  arising  from  such  sale  or  sales  be  substituted 
for  and  take  the  place  of  the  property  sold,  and  be  subject  to 
the  same  liens  as  existed  against  the  property,  and  the  rights 
of  all  the  parties  remain  in  full  force  and  effect  as  they  were 
at  the  time  of  the  sale.''  This  order  also,  upon  the  same  con- 
sents, appointed  a  referee  "  to  hear  and  determine  the  rights, 
liens,  and  priority  of  claims  to  said  property  or  proceeds,"  the 
expenses  of  the  sale  to  be  paid  first  from  such  proceeds,  and 
the  balance  to  be  paid  over  on  the  coming  in  and  confirmation 
of  the  referee's  report  as  therein  provided.  The  referee  found 
that  the  net  proceeds  of  the  sale,  after  paying  expenses,  was 
$4,107.83;  that  the  amount  due  on  the  notes  secured  by  the 
mortgage  was  $2,000,  and  interest  thereon  from  February  7, 
1880;  that  out  of  the  net  proceeds  of  sale  there  should  be 
paid  first  to  the  holder  of  the  notes  and  mortgage  the  amount 
so  found  due;  that  as  there  was  default  in  the  payment 
of  the  mortgage  when  the  levy  was  made  by  the  judgment 
creditor,  both  by  reason  of  the  non-payment  of  the  notes  and 
the  entry  of  the  judgment,  the  mortgagor  had  no  legal  inter- 
est in  the  property;  and  that  the  receiver  was  entitled  to  the 
balance  remaining  after  payment  of  the  mortgage.  The  report 
was  confirmed  by  the  court,  and  the  order  entered  thereon 
affirmed  on  appeal  by  the  general  term. 
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We  think  that  the  appeal  of  the  jtidgment  creditor  cannot 
be  sustained.  Thoagh  he  made  the  levy  three  days  before  the 
receiver  wm  appointed,  yet  he  took  nothing  by  it  for  the  rea- 
son that  the  defendant  in  the  execution  had  no  interest  upon 
which  the  lien  of  the  execntion  could  attach.  The  law  seema 
to  be  settled  in  this  state  that  after  default  the  mortgagor  has 
no  interest  in  the  mortgaged  property  that  can  be  sold  on  exe- 
cution against  him:  Htdl  v.  Camleyy  11  N.  Y.  602;  HaU  ▼• 
Samjmn,  85  N.  Y.  274;  91  Am.  Dec.  66;  Oalen  ▼.  Brown,  22 
N.  Y.  37;  Manehsster  v.  TihbeUs,  121  N.  Y.  223;  18  Am.  St 
Rep.  816.  The  event  had  happened  that  made  the  mortgage 
instantly  due,  and  there  was  no  right  of  possession  in  the 
mortgagor  when  the  levy  was  made.  The  condition  in  the 
mortgage  in  regard  to  notice  applies  only  to  the  time  and  place 
of  the  sale  under  the  mortgage,  and  the  notice  was  not  neces- 
sary in  order  to  perfect  the  default 

The  order  should  be  affirmed,  with  costs. 


BxiODTioir,  PaoFSKTT  SvBJSor  TO. — After  defknlt^  the  Bortgagor  0( 
ohatteli  has  ao  iotentt  in  th«  ndrtgaged  property  sabjeot  to  an  ezeention 
fasned  against  hinu  Maneksster  y.  TdfbeUa,  121  N.  Y.  219;  U  Am.  St  Rep^ 
816,  and  note. 


MoKbb  v.  Dblawarb  and  Hudson  Canal  Go. 

[U6  Nbw  Tobk,  8611 

Repabian  OwmBR  has  No  Risrt  to  RnrAnr  sr  Miahs  ov  a  Dak  nn 
Warss  of  a  natiizal  efcream  numing  through  hie  land,  and  then  to  dii* 
eharge  them  in  mch  qnantitiaa  into  saoh  atream  that  it  is  insufficient  Is 
oarry  them,  and  they  therefore  overflow  the  lands  of  a  riparian  proprie- 
tor below,  to  his  injary. 

Damaobs.  —  Absbhob  of  Maliob  on  the  part  of  defendant  and  hb  agents 
will  not  relioTe  him  from  liability  lor  damagee  ooeaeioaed  by  his  or  their 
wrongful  acta. 

Thornton  A.  Niven,  for  tlie  appellant 

T.  F.  Bush^  for  the  respondent 

(yBsiBN,  J.  This  was  an  action  of  an  equitable  ehataeter 
to  restrain  the  defendant  from  discharging  water  npon  ttie 
plaintiff 's  land  through  the  means  of  a  dam  or  reservoir  oon- 
structed  to  store  water  for  the  use  of  its  canal.  The  case  was 
tried  bj  the  court  with  the  aid  of  a  jury.  The  plaintiff  re- 
fiovered  damagee,  and  the  equitable  relief  claimed  was  granted, 
and  the  general  term  has  sustained  the  decisioo.     The  judg- 
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metit  retsts  on  the  following  fkcta,  fottnd  by  the  trial  court: 
In  the  year  1851  the  plaintiff  became  the  owner  and  went 
intt)  the  posseesion  of  the  farm,  for  the  alleged  injury  to  which 
the  damages  were  recovered.  It  embraced  some  thirty  or  forty 
acres  of  low,  flat  land  through  which  flowed  a  stream  or  small 
brook,  about  six  inches  deep  and  from  three  to  six  feet  wide. 
The  land  on  both  sides  of  the  stream  was  marshy,  and  the 
plaintiff  straightened  the  course  of  the  stream  and  made  ft 
somewhat  wider  and  deeper,  and  then  by  a  system  of  drainage 
through  the  flat  land  and  into  the  stream  thus  enlarged,  the 
land  was  reclaimed  and  became  valuable  for  agricultural  pur« 
poses.  After  the  land  became  so  improred,  the  defendant, 
in  the  jrear  1871,  constructed  its  dam  and  reservoir  across 
this  stream  on  its  own  land,  at  a  point  above  the  lands  of  the 
plaintiff.  This  dam  was  used  for  the  purpose  of  retaining  and 
holding  back  the  water  in  dry  seasons,  from  which  it  was  dis- 
charged through  the  stream  on  plaintiff's  land  into  the 
Neversink  River,  and  from  thence  into  defendant's  canal  be- 
low. The  defendant  in  &ct  used  the  brook  that  ran  through 
the  plaintiff's  farm  as  a  feeder,  through  which  water  was  dis- 
charged from  the  dam  above  into  the  canal.  At  certain 
seasons  of  the  year,  during  the  period  of  canal  navigation,  the 
defendant  discharged  the  water  in  much  larger  quantities  than 
would  otherwise  naturally  flow  in  the  stream,  and  to  such  an 
extent  that  its  banks  were  overflowed,  and  the  ditches  con- 
structed by  plaintiff  to  drain  the  land  filled  and  rendered  use- 
less, and  the  flat  land  submerged  and  rendered  untillable,  and 
the  crops  thereon  destroyed.  To  prevent  these  injuries  to  plain- 
tiff's land,  a  perpetual  injunction  was  granted  against  the  use  of 
the  stream  as  a  feeder  for  the  canal  to  discharge  water  through 
it  in  quantities  greater  than  would  naturally  flow  therein. 

It  was  not  claimed  that  the  injuries  were  caused  by  any  want 
of  skill  or  negligence  on  defendant's  part  in  the  construc- 
tion of  the  dam  or  reservcnr,  but  to  the  fact  that  more  water 
was  discharged  by  defendant  into  the  stream  than  it  was  ca- 
pable of  carrying  off  without  overflowing  the  adjoining  lands. 
The  defendant  had  never  acquired  the  right  to  use  this  stream 
for  the  purpose  of  conducting  water  to  the  canal,  by  condem- 
nation proceedings  or  otherwise.  The  discharge  by  the  defend- 
ant of  water  upon  plaintiff's  land  in  the  manner  found  was  an 
injury  in  the  nature  of  a  trespass,  for  which  the  plaintiff  was 
entitled  to  recover  his  damages,  and  to  restrain  in  the  future 
by  inj  unction.     It  is  the  case  of  a  riparian  owner  above  who  has 


742         McEbb  v.  Dblawarb  etc.  Canal  Oa    [New  Yorki 

detained  or  stored  the  water  of  a  natural  stream,  and  then  di^- 
cbarged  it  into  the  stream  in  such  quantities  as  to  overflow  the 
lands  and  injure  the  riparian  proprietor  below.  Cases  are  cited 
by  the  defendant,  to  the  effect  that  where  a  dam  is  constructed 
by  legislative  authority,  the  party  constructing  it  is  not  liable 
for  damages  caused  by  overflow  or  percolation  iu  its  use.  That 
principle  has  no  application  to  this  case.  If  the  plaintiff's  land 
had  been  damaged  by  water  which  percolated  or  accidentally 
escaped  from  this  dam  without  any  neglect,  or  fault  on  the  part 
of  the  defendant,  then  these  cases  would  probably  apply.  But 
here  the  defendant  intentionally  pours  water  upon  the  land  of 
an  adjoining  owner,  because  the  water  is  discharged  into  a 
stream  running  through  his  land  in  such  quantities  that  the 
channel  of  the  stream  cannot  carry  it  away.  If  it  should  open 
its  canal  at  some  point,  and  intentionally  overflow  adjoining 
land,  causing  damage,  it  would  be  no  answer  to  a  suit  by  the 
owner  to  show  that  the  canal  at  this  point  was  well  and  skill- 
fully constructed,  and  that  it  was  authorized  by  the  legislature. 
It  is  quite  true  that  the  defendant's  agents  are  not  moved  by 
any  malice  toward  the  plaintiff  or  any  actual  intention  to  in* 
jure  him,  but  still,  they  perform  acts  that  have  that  result 
In  such  cases  an  action  will  lie  at  the  suit  of  the  injured  party: 
Si.  Peters  v.  Denisonf  68  N.  Y.  416;  Noonan  v.  City  of  Albany^ 
79  N.  Y.  470;  86  Am.  Rep.  540;  SippU  v.  State,  99  N.  Y.  284; 
Vernum  v.  Wheeler,  35  Hun,  53;  Scriver  v.  Smith,  100  N.  Y.  471; 
63  Am.  Rep.  224;  SiUby  Mfg.  Co.  v.  State,  104  N,  Y.  562. 

The  special  provision  for  assessing  damages  in  such  cases 
contained  in  the  defendant's  charter  (Laws  of  1823,  c.  238,  sec 
10)  does  not  deprive  the  plaintiff  of  the  remedy  by  suit  at  law 
or  in  equity. 

The  judgment  should  be  affirmed,  with  costs. 

BiPAXiAir  BiOBTB  —  EBBonoN  ov  Dax — OTBRrLowiHO  Lands  Bblow.  — 
A  ripariMi  owner  oumot  ereet  a  dam  and  then  discharge  a  gaperabondanoe 
o(  water  upon  the  landa  of  lower  land-ownen:  Note  to  McOoff  y.  Danky^  67 
Am.  Dea  686.  Compare  WiUierol  v.  Muskegon  B,  Oo.,  68  Mioh.  48;  18  Am. 
St  Rep.  826,  and  note;  WhUney  ▼.  Wheder  OoUtm  Mills,  161  Man.  896.  Bol 
in  Brooki  r.  Cedar  Brook  tie.  Oo,,  82  Me.  17,  17  Am.  St.  Bep.  460,  it  is  de- 
eided  that  the  injuries  suffered  by  one,  through  the  lawful  ereetioa  of  a  dam 
undttr  legislative  authority,  whereby  the  flow  of  water  in  a  stream  running 
tiirough  his  land  is  at  times  increased,  causing  the  soil  to  be  somewhat  worn 
away,  are  consequential,  and  do  not  entitle  him  to  any  redreei.  See  also 
Ortmi  T.  Kuglar,  81  Qa.  637,  12  Am.  St.  Rep.  848,  where  the  upper  propri- 
etor was  held  liable  for  injury  caused  to  the  land  of  the  lower  owner  by  rea* 
son  of  the  removal  by  the  former  of  a  natural  ledge  of  lotk  uk  Hkm  hod  of  a 
flowing  through  the  lands  of  both  proprietors. 
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Gbbenb  v.  Grebxb. 

{i»  Nbw  Toek,  008.] 

Wills.  — In  thb  Intbrprxtatiok  gw  Wiua,  tbi  Ihtsmtiok  of  the  testa- 
tor, if  diacoverable  and  lawful,  must  ba  effeoted, 

Wbsri  thxrb  IB  A  Dbyisi  09  Pbopbrtt  im  Trust,  amd  Sokb  ov  tbi 
TEuara  ABB  Vauu  avd  Othbrs  arb  hot,  the  property  Teste  in  the 
tmsteest  the  legal  estate  to  be  applied  to  the  valid  tmste  only. 

Trusts ^Pbrpbtuitibs.— If  a  testator  devises  his  property  to  his  sons, 
upon  trust,  to  pay  certain  legacies,  to  manage  the  estate,  to  render  just 
acconnte  to  one  another,  and  to  hold  the  real  property  for  six  year* 
without  making  any  partition  thereof,  and  declares  that  after  that 
period  all  the  property  shall  belong  to  them,  but  that  if  any  of  them 
shall  seek  partition  within  the  time  designated  he  shall  forfeit  his  share, 
the  will  Teste  the  estate  in  fee  in  such  sons;  and  the  condition  against 
partition,  being  unlawful,  is  inoperative,  and  therefore  does  not  impair 
the  effect  of  the  derise. 

Teustb.  —  To  TBI  CovmrunoH  of  Etbbt  Exprbssbd  Trust  there  must 
be  a  trustee^  aa  estalo  to  vest  in  him,  and  a  beneficiary.  If  property 
is  devised  to  persons,  to  hold  in  trust,  for  their  own  benefit,  no  trust  is 
created,  but  they  take  both  the  legal  and  equiteble  estate;  for  these  two 
estates  cannot  be  separately  mainteined  in  the  same  persons. 

Wills.  —  Teuot  Estate  will  never  be  Implied^  wbeeb  It  would  Bee- 
dee  the  Will  Illegal  and  Void. 

Thomas  M,  Tyng^  for  the  appellant 

Sherman  S.  Rogers^  for  the  respondents. 

Gbay,  J.  Upon  this  appeal  we  are  asked  to  pronounce  in« 
Talld  that  disposition  by  the  testator  of  bis  residuary  estato 
which  was  made  in  favor  of  three  of  bis  sons,  the  plaintiff, 
Another  son,  being  excluded  from  anj  share  thereof.  As  an 
heir,  he  brings  this  action  for  the  partition  of  the  decedent's 
real  property,  under  section  1537  of  the  Code  of  Civil  Pro* 
«edure,  and  be  attacks  the  devise  to  his  brothers,  as  being 
void  for  offending  against  the  statute  of  perpetuities. 

After  specific  devises  of  realty,  the  testator,  in  the  fifth 
•clause  of  his  will,  gave  all  his  residuary  estate  '^  unto  my 
three  sons,  viz.,  John  B.  Qreene,  Harry  B.  Greene,  and 
Samuel  B.  Greene,  as  trustees,  to  carry  out  the  provisions  of 
this  .  .  •  •  will,  and  execute  the  trusts  hereinafter  specified.** 
In  the  following  eight  clauses,  he  directed  them  to  pay  oer* 
iain  pecuniary  legacies,  and  he  constituted  two  trust  fundi 
for  the  lives  of  his  wife  and  a  sister.  The  plaintiff  received  a 
pecuniary  legacy.  In  the  fourteenth  clause,  testator  directed 
that  his  ^  said  trustees  shall  take  and  hold  my  said  property 
mnd  estate,  and  the  whole  thereof,  .  •  •  •  for  the  period  of  six 
jears  from  and  after  my  decease;  the  estate  being  obargeaUi 
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with  the  payment  of  the  foregoing  bequests  and  legacies,  and 
it  being,  as  I  now  believe,  with  moneyed  securities  on  hand, 
....  amply  sufficient  to  pay  said  legacies  in  full,  together 
with  the  taxes  •  •  •  •  on  my  real  property,  so  that  at  the  ex- 
piration of  said  period  the  residue  of  said  real  estate  .... 
should  remain  unencumbered  and  intact  After  the  payment 
of  said  legacies,  the  said  property  and  estate  shall  be  man- 
aged for  the  joint  benefit  of  my  said  three  sons,  •  .  .  .  who 
shall  annually  render  to  each  other  a  just  and  full  statement 
of  the  rents,  issues,  and  profits,  and  all  transactions  relating 
to  said  property  and  estate."  Then  follow  two  provisions, 
one  empowering  the  trustees  to  sell  all  the  realty,  except  cer- 
tain specific  pieces,  on  certain  conditions,  and  the  other  en- 
joining against  any  partition  or  division  of  the  estate  devised 
in  trust  to  his  sons  until  the  expiration  of  six  years,  under 
penalty  of  forfeiture  of  the  interest  of  the  son  offending. 
Then  follows  this  (the  fifteenth)  clause:  "  15.  At  the  ex- 
piration of  said  period  of  six  years,  the  rest  and  residue  of 
my  said  estate,  real  and  personal,  remaining  after  the  ^y- 
ment  of  said  legacies  and  debts,  shall  belong  to  my  said 
three  sons,  John  B.  Greene,  Harry  B.  Greene,  and  Samuel 
B.  Greene,  share  and  share  alike,  their  heirs  and  assigns  for- 
ever." 

The  last  clause  in  his  will  is  termed  by  testator  as  '^  explan- 
atory and  qualifying."  He  says  a  partition  of  the  estate  ^  aa 
at  present  situated  "  would  be  detrimental  to  his  three  sons, 
and  that  the  personalty  would  nearly  sufiice  to  pay  the  lega- 
des;  but  in  case  of  an  exigency,  he  authorizes  them  ^*to  mort- 
gage the  real  estate  "  for  that  purpose. 

The  difficulty  which  this  will  creates  in  the  work  of  con- 
struction exemplifies  the  value  of  the  rule  which  is  controlling 
upon  the  courts  in  the  interpretation  of  wills;  that  the  inten- 
tion of  the  testator,  if  discoverable  and  lawful,  shall  prevail 
and  be  effectuated.  In  this  will  the  language  is  involved; 
clauses  are  in  seeming  conflict,  and  some  provisions  are  ille- 
gaL  But  notwithstanding  the  confusiOh  and  conflict  of  Ian- 
gQi^e,  a  purpose  is  evident  from  a  consideration  of  the  whole 
tMtamenl,  and  that  is,  that  the  three  sons,  who  are  constituted 
esecuftoni  and  trustees,  are  to  have  the  whole  of  the  testator's 
estate  which  shall  remain  after  the  payment  of  legacies,  etc 
The  idea  is  prominent  that  the  personalty  will  suffice  for  everj 
taslansentary  provision  requiring  the  use  of  moaeys  by  the 
aaMotors*     The  restrietion  upon  a  parti-tioo  betwet»  the 
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ia,  plainly,  based  apon  the  desire  that  the  real  estate  fthall  l)e 
left  to  improTe  in  value,  and  that  its  income  shall  meet  an j 
deficiencies  in  the  application  of  the  personalty  to  the  pay- 
ment of  legacies,  ete.  Of  the  legality  of  such  a  restriction  we 
shall  speak  hereafter.  We  shall  first  see  if  and  how  this  will, 
in  its  residuary  scheme,  may  be  upheld. 

By  the  fifth  clause  the  testator,  in  terms,  gives  the  residue 
of  his  estate  to  his  three  sons,  as  trustees,  ^'  to  execute  the 
trusts  thereafter  specified.''  Without  the  aid  of  this  language 
we  should  have  no  di£5culty  in  holding  that  that  clause  oon« 
ferred  a  legal  estate  upon  the  trustees  named,  wherever  a  valid 
express  trust  was  created.  That  principle  was  expressly  de« 
clared  in  Manics  v.  Manice^  43  N.  Y.  303,  where  there  was  a 
general  devise  of  the  residuary  estate  to  the  executors,  in  trustt 
for  the  uses  and  purposes  set  forth  in  the  will.  It  was  there 
considered  that  such  a  general  devise  in  trust  vested  the  legal 
estate  in  the  trustees  for  such  legal  purposes  as  required  it  to 
be  vested  in  them,  and  in  other  respects  it  would  be  inoper- 
ative. So  in  this  case,  the  general  devise  in  trust  may  apply 
to  the  valid  trusts  created  for  the  testator's  wife  and  sister^ 
and  will  vest  the  trustees  with  the  requisite  legal  estate. 
What,  then,  is  in  the  remaining  trust  which  the  testator  has 
attempted  to  create?  Substantially,  the  trustees  were  to  hold 
and  manage  the  residue  of  the  estate  for  six  years,  for  the 
joint  benefit  of  themselves,  as  the  three  sons,  and  at  the  expi- 
ration of  that  period  of  time  it  was  given  to  them  in  equal 
shares  absolutely.  Such  a  trust  would  be  wholly  invalid,  if 
for  no  other  reason,  because  it  would  be  for  a  period  not  meas- 
ured by  lives.  But  there  is  a  fundamental  objection  to  our 
construing  this  provision  as  a  trust.  To  the  constitution  of 
every  express  trust  there  are  essential  these  elements,  namely, 
a  trustee,  an  estate  devised  to  him,  and  a  beneficiary.  The 
trustee  and  the  beneficiary  must  be  distinct  personalities,  or, 
otherwise,  there  could  be  no  trust,  and  the  merger  of  interests 
in  the  same  person  would  effect  a  legal  estate  in  him,  of  the 
same  duration  as  the  beneficial  interest  designed:  2  R.  S.  727, 
sees.  47,  55;  Woodmard  v.  Jame9,  115  N.  Y.  846.  That  the 
legal  and  beneficial  estates  can  exist  and  be  maintained  sepa* 
rately  in  the  same  person  is  an  inoonceirable  proposition*  It 
is  quite  as  much  of  an  impossibility,  legally  considered,  as  it 
is  physically.  These  three  sons  would  have  the  actual  posses* 
sion  of  the  lands;  they  would  be  entitled  io  receive  and  retain 
and  enjoy  the  rents  and  profits,  and  they  and  their  heirs  would 
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be  subjected  to  no  change  of  title  or  poBseedoiiy  nor  other  dimi- 
nution of  interest  than  what  might  be  produced  by  an  appli- 
cation of  income,  or  of  any  proceeds  of  sales,  to  the  payment 
of  legacies.  The  result  is,  tliat  they  have  CTery  estate  and 
interest  in  possession,  in  remainder  and  in  reversion,  or  in 
other  words,  the  whole  fee  of  the  property.  It  was  the  design 
of  the  legislature,  in  the  revision  of  the  statute  of  uses,  to 
abolish  tecbnicar  and  useless  distinctions  between  the  title 
and  the  use,  and  to  convert  the  estate  of  a  beneficiary  into  a 
legal  estate,  commensurate  with  the  beneficial  interest  in- 
tended, whenever  the  trust  was  of  a  passive  6r  formal  charao- 
ter,  and  the  actual  possession  and  fruits  of  posseesion  were  the 
beneficiary's.  Under  section  47  of  the  article  upon  uses  and 
trusts,  if  a  person  by  virtue  of  a  devise  shall  be  entitled  to  the 
actual  possession  of  lands,  and  the  receipt  of  the  rents  and 
profits  thereof^  in  law  or  in  equity,  he  shall  be  deemed  to  have 
a  legal  estate  of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions  as  his  beneficial  interest  This  article 
would  distinctly  operate  upon  the  devise  which  this  testator 
made  in  favor  of  his  three  sons,  to  vest  in  them,  from  the  time 
of  his  death,  a  legal  estate  in  fee  in  the  lands,  and  the  only 
conditions,  subject  to  which  the  devisees  would  take,  would  be 
that  the  land  might  be  resorted  to  for  the  payment  of  legacies, 
etc. 

As  executors,  they  would  administer  upon  the  personalty 
in  tlie  payment  of  debts  and  legacies,  and  in  the  establish- 
ment of  the  trust  funds  directed.  If  the  personalty  proved 
insufficient,  they  were  to  sell  or  mortgage  the  realty  to  com. 
plete  that  much  of  the  testator's  plan  of  distribution  of  hie 
estate.  Whether  such  a  sale  or  mortgage  would  be  made 
under  the  power  conferred  by  the  will,  or  whether  it  would  be 
by  contribution  of  the  devisees  is,  obviously,  quite  a  profitleee 
.discussion.  The  fact  was,  that  the  real  estate  was  oharged 
with  the  payment  of  debts  and  bequests  in  the  hands  of  the 
devisees,  and  they  were  personally  bound  for  the  payment: 
Brmon  v.  Knapp,  79  N.  Y.  186. 

It  is  in  no  wise  necessary,  and  there  are  no  conditions  which 
demand,  that  we  should  construe  an  express  trust  out  of  the 
residuary  devise  for  the  three  sons.  The  doctrine  established 
by  the  cases  is,  that  a  trust  estate  will  never  be  implied,  wheie 
it  would  render  a  will  illegal  and  void.  If  we  were  to  hold 
this  devise  to  be  an  express  trust,  we  should  be  doing  a  wotk 
which  would  result  in  overthrowing  the  whole  testamentary 
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scheme,  for  the  accompliBhtnent  of  no  useful  purpose,  and  not 
demanded  by  any  le^al  principle. 

If  it  is  urged  that  the  inhibition  against  a  partition  or  a 
division  of  the  estate  for  a  period  of  six  years  and  the  restric- 
tion upon  the  power  of  alienation  are  provisions  which  for 
their  illegality  affect  the  will,  the  answer  is,  that,  as  invalid 
limitations  upon  the  free  ownership  of  the  property  devised, 
they  are  void,  and  may  be  disregarded:  Henderson  v.  Hender- 
son, 113  N.  Y.  1,  15;  Harrison  v.  Harrison,  36  N.  Y.  543. 

The  present  case  illustrates  the  peculiar  character  of  cases 
involving  the  construction  of  wills.  Each  case  must  be  deter- 
mined upon  its  own  particular  £Etots  and  features,  and  former 
precedents  are  rarely  availing  in  the  office  of  construction. 
The  supreme  importance  of  giving  effect  to  the  last  will  of  the 
decedent  requires  the  court  to  search  out  his  intention  and  to 
validate  his  scheme,  unless  to  do  so  would  contravene  the 
statute.  The  endeavor  is  to  find  a  way  of  upholding  the  will, 
not  of  breaking  it  down;  and  thus  in  every  case  the  inherent 
purpose,  if  lawful,  should  be  effectuated  through  what  legal 
channels  of  construction  may  be  open.  We  should  not  make 
a  new  will  for  the  testator,  and  we  need  not  strain  to  support 
his  testamentary  plan,  if  the  object  is  unworthy,  or  commands 
our  just  condemnation. 

The  complaint  was  properly  dismissed  by  the  trial  court, 
and  the  judgment  of  the  general  term,  affirming  the  judg« 
ment  of  dismissal,  should  be  affirmed  by  us,  with  costs. 


Wiiu»  InTKBFBBTATiOH  OF.  —  In  ooottraiiig  ft  Will,  the  intention  of  th« 
tostator  ii  to  bo  Moortained  and  giron  e£Fect:  Shadden  ▼•  Hembne,  17  Or.  14; 
Jasper  ▼.  Jatper^  17  Or.  590$  Duking  ▼.  Middkkm,  72  Md.  67;  Soe  ▼.  Vrngut, 
117  N.  Y.  204;  BarOeU  ▼.  PaiUm,  88  W.  Va.  71;  Mwriaon  ▼.  SeaHotiM's  Stiaie, 
70  Biioh.  297;  14  Am.  Qk  Rep.  600,  and  note.  A  wUl  void  in  part  may  never- 
thelees  bo  good  for  the  rMidnei  Ktms  v.  ChU,  94  Wend.  641;  85  Am.  Deo. 
641.  OftwoooiistniotioDotiMitmajbop«*«poaa  will,  the  MM  wldok  will 
foftatn  it  kptofomd  to  the  om  wUoh  wiU  defeat  its  Mos  w.  Vkigml^  117 
Y.  T.904 
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Bead  v.  Williams. 

(126  Nbw  Toms,  66aj 

WiLLi^  JummnonoH  to  Coaainvm  —  Gonrt  of  equity  hM  Jvrisdietiloo  m 
An  actioa  in  behalf  of  the  next  of  kin  of  a  testator  to  ooDstnie  a  will 
diapoeiiig  of  personal  estate,  where  the  disposition  made  by  the  testator 
is  cUiraad  to  be  iaralid  and  inoperatif%  though  wmak  next  of  kin  daia 
in  hostility  to  the  wilL 

PnapBTuinu.— A  Pbovisiov  im  ▲  Wiu^  SvrriKa  apabt  a  Trust  Fukd 
TO  BK  Pjulpetuallt  Ksft  by  the  tmstee^  and  by  them  applied  to 
oemetery  pnrpoeea,  is  void,  because  it  inToWes  an  nnlawfol  saspension  of 
the  ownership  of  penonal  property. 

Will  —  Dvnam  Von>  iq&  Want  of  Dkbhatidv  of  !>«■■■««  a»t«^  ^  a 
devise  of  the  residue  of  testator's  property  to  snob  oharitable  mstita* 
tions  and  in  snob  proportions  as  his  oxeontors  and  J.  H.  shall  ofaoose  and 
designate,  is  void,  beoaase  it  substitutes  for  the  will  of  the  testator  the 
will  and  discretion  of  the  donees  of  the  power;  nor  ean  sneh  will  be 
made  valid  by  the  donees  of  the  power  designati^  and  thna  making 
oertain  the  beneficiaries. 

/•  Edward  Swanstrcm^  ManUy  A.  Raymond^  P.  H.  VemaHf 
Fordham  MorrUy  and  John  E.  Parson$,  for  the  appellants. 

Charles  A.  Jackson^  for  the  respondents. 

Andrews,  J.  The  jurisdiction  of  a  court  of  equity  to  en- 
tertain an  action  in  behalf  of  the  next  of  kin  of  a  testator  for 
the  construction  of  a  will  disposing  of  personal  estate,  where 
the  disposition  made  by  the  testator  is  claimed  to  be  invalid 
or  inoperative  for  any  cause,  was  asserted  by  the  chancellor  in 
Bowers  v.  Smith,  10  Paige,  200,  and  was  maintained  in  Wager 
V.  Wager,  89  N.  Y.  161,  and  in  HoUand  v.  Alcock,  108  N.  Y. 
312;  2  Ara.  St  Rep.  420. 

It  is  true  that  in  such  cases  the  next  of  kin  claim  in  hos- 
tility to  the  will;  but  the  executors,  in  case  the  disposition 
made  by  the  testator  is  invalid  or  cannot  take  effect,  hold  the 
personalty  upon  a  resulting  trust  for  those  entitled  under  the 
statute  of  distributions,  and  thereby  the  jurisdiction  to  bring 
an  equitable  action  for  construction,  and  to  ha^e  the  resulting 
trust  declared  by  the  court,  attaches  as  incident  to  the  juris- 
diction of  equity  over  trusts.  The  Code  of  Civil  Procedure, 
section  1866,  has  extended  the  remedy  so  as  to  include  suits  for 
construction  of  devises  in  behalf  of  heirs  claiming  adversely 
to  the  will;  and  it  would  not  be  consistent  with  the  spirit  of 
this  legislation  to  narrow  the  jurisdiction  in  cases  of  bequests 
of  personalty.  The  case  of  Chipman  v.  Montgomery,  63  N.  Y. 
221,  contains  expressions  which,  considered  independently  of 
the  facts  of  the  case,  may  seem  adverse  to  this  view;  but,  as  was 
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said  by  Rapallo,  J.,  in  Wager  v.  Wager^  89  N.  Y.  161,  "the  plain- 
ti£f8  there  had,  on  their  own  showing,  no  present  interest  in  the 
property,  and  might  never  have  any.*'  The  case  of  Horton  v. 
Cantv>ellj  108  N.  Y.  255,  was  one  also  where  the  plaintiff  had 
no  interest  in  the  ultimate  disposition  of  the  estate  there  in 
question,  whether  the  clauses  challenged  were  valid  or  inyalid, 
and  the  court  decided  that  she  could  not  maintain  the  action. 

It  is  not  contended  that  the  provision  in  the  third  paragraph 
of  the  will,  and  the  modificaticm  thereof  in  the  second  para- 
graph of  the  third  codicil,  setting  apart  a  trust  fund  to  be  per- 
petually kept  by  the  executors  and  trustees  and  their  successors, 
and  directing  the  application  of  the  income  for  cemetery  pur- 
poses, can  be  uphdd«  These  provisions  are  manifestly  void, 
as  involving  an  unlawful  suspension  of  ibm  absolute  ownership 
of  personal  property.  - 

The  principal  question  in  the  ease  relates  to  the  ralidity 
of  the  residuary  clause  in  the  second  codiciL  That  clause  is 
as  follows:  ^IL  Afber  the  payment  and  discharge  of  my 
just  debts  (if  any  there  be),  funeral  expenses,  and  expenses 
of  administration,  and  after  all  legacies  and  bequests  men- 
tioned in  my  last  will  and  testament,  as  modified  by  my  codi- 
cils, shall  have  been  paid  in  full,  if  thereafter  there  shall  be 
any  residue  and  remainder  of  my  estate  and  property,  I  give 
and  bequeath  such  residue  and  remainder,  after  the  same 
shall  have  been  duly  converted  into  money,  as  follows,  viz.: 
To  such  charitable  institutions  and  in  such  proportions  as  my 
executors,  by  and  with  the  advice  of  my  friend  Rev.  John 
Hall,  D.  D.,  shall  choose  and  designate."  Subsequent  to  the 
death  of  the  testatrix,  and  prior  to  the  commencement  of  this 
action,  the  executors,  with  the  advice  and  approval  of  Dr. 
Hall,  made  a  written  choice  and  designation  of  certain  incor- 
porated charitable  institutions  organized  or  existing  under  the 
laws  of  this  state,  authorized  to  take  real  and  personal  property 
by  devise  and  bequest,  among  whom  they  directed  the  residu- 
ary estate  to  be  divided.  It  will  be  notiead  that  the  particu- 
lar donees  of  the  gift  are  not  designated  in  the  will.  They 
could  not  be  known  until  the  executors  should  select,  in  the 
manner  pointed  out,  the  particular  charitable  institutions 
wliich  should  take  the  bequest  The  range  of  selection  was 
unlimited,  except  that  the  appointees  were  to  be  institutions 
of  charity,  and  perhaps,  also,  it  is  implied  that  they  were  to  be 
incorporated  charities,  because  a  provision  is  made  that  the 
institutions  selected  shall  be  under  no  disability  to  accept  the 
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legacy.  But  beyond  this  there  was  no  limitation  whatever. 
The  selection  was  not  confihed  to  charitable  institutions  in 
this  state  or  in  the  United  States.  If  the  power  was  valid, 
the  executors,  with  the  approval  of  Dr.  Hall,  might  appoint 
the  gift  to  charitable  institutions  anywhere  in  this  country,  or 
in  foreign  countries.  The  will  did  not,  in  terms,  vest  the  title 
to  the  property  in  any  one  pending  the  exercise  of  the  power  of 
appointment.  It  was  not  j^iven  to  the  executors,  nor  was  it 
given  to  any  particular  charitable  institution  which  could  be 
pointed  out  or  ascertained  at  the  death  of  the  testatrix.  If 
the  property  under  the  will  vested  anywhere,  it  was  in  the 
whole  aggregate  incorporated  institutions  of  the  whole  world, 
capable  of  taking  by  the  devise  or  bequest^  subject  to  being 
divested  in  favor  of  such  particular  charities  as  should  there- 
after be  designated  by  the  executors. 

The  question  presented  is  not  an  original  one  la  this  court. 
It  was  decided  adversely  to  the  defendants  in  the  case  of 
Frichard  v.  Thompson^  95  N.  Y.  76;  47  Am.  Rep.  9.  There  is, 
between  that  case  and  this,  no  distinction  in  principle.  In 
that  case,  the  legal  title  to  the  fund  was  vested  in  the  execu- 
tors in  trust  In  this  case,  the  executors  were  given  simply  a 
power  in  trust,  without  clothing  them,  in  terms,  with  the  legal 
title  to  the  fund  to  be  distributed.  But  this  creates  no  legal 
distinction.  The  point  of  the  decision  in  Priehard  v.  Thomp* 
son,  95  N.  Y.  76,  47  Am.  Rep.  9,  is,  that  while  the  law  recog- 
nizes the  right  of  a  testator  by  will  to  create  powers  of 
appointment  and  selection,  and  will  sustain  dispositions  of 
property  made  pursuant  thereto,  although  the  testator  him- 
self did  not  designate  the  particular  individuals  in  whose 
favor  the  power  should  be  exercised,  nevertheless,  that  this 
right  is  subject  to  the  limitation  that  the  testator  must  him- 
self designate  the  class  of  persons  in  whose  favor  the  power 
may  be  exercised,  with  sufficient  certainty,  so  that  the  court 
can  ascertain  who  were  the  objects  of  the  power,  and  that  a 
power  to  select  the  beneficiaries  from  among  all  the  members 
of  the  community,  or  all  corporations  of  a  particular  class, 
wherever  they  may  exist,  however  numerous,  is  void  for  in- 
definiteness.  Such  a  power  is  distinctly  in  contravention  of 
the  policy  of  the  statute  of  wills.  It  substitutes  for  the  will 
of  the  testator  the  will  and  discretion  of  the  donees  of  the 
power,  and  makes  the  latter  controlling  in  the  disposition  of 
the  testator's  property.  That  cannot  fairly  be  said  to  be  a 
dispobition  by  the  will  of  the  testator,  with  which  the  testator 
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had  nothing  to  do  except  to  create  an  authority  in  another  to 
dispose  of  the  testator's  property  according  to  the  will  of  the 
donee  of  the  power,  with  no  limitation  except  that  the  distri- 
bution shall  be  made  among  corporations  to  be  selected  from 
a  large  class  of  corporations,  wherever  existing,  answering  the 
description  in  the  will. 

The  statute  of  powers  does  not  define  all  the  purposes  for 
which  a  power  over  property  may  be  created.  It  recognizes 
the  existence  of  powers  of  appointment  and  selection  which 
were  well  known  to  the  common  law.  But,  as  pointed  out  in 
the  opinion  of  Van  Brunt,  C.  J.,  in  the  general  term,  the  stat- 
ute presupposes  that  a  power  of  selection  must  be  so  defined 
in  respect  of  the  objects  that  there  are  persons  who  can  come 
into  the  court  and  say  that  they  are  embraced  within  the 
class,  and  demand  the  enforcement  of  the  power;  and  the 
same  principle  is  recognized  in  the  provision  that  '*if  the  trus- 
tee of  a  power  with  a  right  of  selection  shall  die  leaving  the 
power  nnexecutedi  its  execution  shall  be  decreed  in  equity 
for  the  benefit  of  all  persons  designated  as  objects  ^f  the 
trust":  1  B.  8.,  p.  734,  sec.  100.  It  would  be  manifestly 
impracticable  for  the  court  to  ascertain  what  corporations 
constituted  the  whole  class  of  charitable  institutions  men- 
tioned in  the  will,  or  to  decree  the  execution  of  the  power  for 
the  benefit  of  the  numerous  class  embraced  in  the  description. 
The  difficulty  in  this  case  is  not  avoided  because  the  power  of 
selection  has  in  fact  been  exercised,  nor  because  it  has  been 
exercised  in  favor  of  corporations  which,  if  they  had  been  the 
direct  objects  of  the  testator's  bounty,  would  have  been  enti- 
tled to  take.  The  vice  lies  in  the  unauthorized  power.  What 
has  been  done  under  it  is  in  a  legal  sense  immaterial.  The 
validity  of  the  power  depends  upon  its  nature,  and  not  upon 
its  execution.  The  heirs  and  next  of  kin  of  the  testatrix  de- 
rive their  title  under  the  law  of  descents  and  distribution,  and 
their  rights  attached  immediately  oh  the  death  of  the  testa- 
trix to  any  part  of  the  estate  not  validly  disposed  of  by  the 
will.  If  the  power  attempted  to  be  created  by  the  will  was 
valid,  their  rights,  whatever  they  were,  were  subject  to  it.  If 
invalid,  and  there  was  no  valid  alternative  disposition  by  the 
testator  of  the  residue,  they  immediately  became  entitled. 
This  question  was  considered  by  Bapallo,  J.,  in  Holland  v. 
Alcocl;  108  N.  Y.  323,  2  Am.  St  Bep.  420,  and  it  is  unneces- 
sary to  further  elaborate  it.  • 

We  are  of  opinion  that  the  court  below  erred  in  holding  that 
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the  heirs  of  the  tefltatrix  are  excluded,  ander  tbe  doctrine  of 
eqaitable  conversion,  from  anj  interest  in  the  real  estate  of 
the  testatrix  remaining  undisposed  of.  The  testatrix  intended 
to  dispose  of  her  whole  estate,  which  consisted  of  both  real  and 
personal  property.  By  the  original  will  she  gave  the  residue, 
after  satisfying  chargeR  and  legacies,  to  certain  specified  cor- 
porations, "after  the  same  shall  have  been  duly  converted 
into  money.''  By  the  seventh  clause  of  the  will  she  directed 
the  executors  to  sell  and  convert  into  cash  all  her  real  estate, 
^  and  also  to  do  all  and  other  acts  and  things  which  may  be 
proper  and  requisite  in  law  for  the  purpose  of  and  to  accom- 
plish the  due  payment  of  the  bequests,  and  the  carrying  out 
all  of  the  provisions  in  this  my  last  will  and  testament  con- 
tained." By  her  second  codicil  she  revoked  the  residuary 
clause  in  the  will,  and  substituted  the  power  to  the  executors 
to  dispose  of  the  residue  to  which  reference  has  been  made, 
and  in  the  gift  to  the  institutions  to  be  designated,  she  uses 
the  same  language  as  in  the  gift  to  the  corporations  in  the 
will,  viz.,  "  after  the  same  [her  estate]  shall  have  been  con- 
verted into  money."  It  seems  to  be  quite  clear  that  the 
conversion  was  directed  for  the  purposes  of  the  will.  She  may 
reasonably  have  supposed  that  it  would  be  more  convenient 
that  the  corporations  should  take  their  respective  interests  as 
money,  and  not  as  land.  The  personal  estate  was  largely  in 
excess  of  the  sum  required  to  pay  charges  and  legacies  out- 
side of  what  was  given  by  the  residuary  clause.  The  direction 
to  sell  the  real  estate  apparently  could  have  had  no  purpose 
except  to  accomplish  an  easy  division  of  the  residuary  estate 
among  the  corporations  to  which  it  was  to  be  given.  The  gift 
failing,  the  purpose  of  the  conversion  ceased,  and  the  direction 
to  sell  the  real  estate  was  no  longer  imperative.  The  con  ver- 
sion was  not  directed  for  the  purpose  of  distribution  of  the 
estate  as  money  among  the  next  of  kin.  The  testatrix  never 
intended  that  they  should  take  it  in  any  form.  The  case  falls 
within  the  general  principle,  declared  in  many  cases,  that  a 
power  of  sale  in  a  will,  however  peremptory  m  form,  if  it  can 
be  seen  that  it  was  inserted  in  aid  of  a  particular  purpose  of 
the  testator,  or  to  accomplish  his  general  scheme  of  distriba« 
tion,  does  not  operate  as  a  conversion,  where  the  scheme  or 
purpose  fails  by  reason  of  illegality,  lapse,  or  other  cause.  In 
that  case  the  property  retains  its  original  character,  and  it 
goes  to  the  heir  or  next  of  kin  as  real  estate  or  personalty,  as 
the  case  may  be.    Nothing  short  of  a  clear  intention,  to  be 
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colteeted  from^the  will,  that  the  land  shnll  be  sold  and  con« 
▼erted  into  money  before  division,  whether  the  particular 
purpose  fail  or  not,  will  be  sufficient  in  equity  to  change  the 
characteor  of  the  property.  In  England,  even  tliis  is  not  suffi- 
cient to  exclude  the  heir,  in  the  absence  of  an  express  gift  of 
the  proceeds  away  from  him:  Fitch  v.  WeheVy  6  Hare,  145; 
JTopHnson  v.  Ellisy  10  Beav.  169;  Taylor  v.  Taylor,  8  De  Gex, 
M.  <&  G.  190;  1  Williama  on  Executors,  663  et  se(|.  In  this 
country  the  courts  do  not  seem  to  bold  so  strict  a  doctrine. 

The  result  is,  that  the  judgment  should  be  reTersed  on  the 
appeal  of  the  infant  defendant  Kate  Haddock,  so  far  as  it  ad- 
judges an  equitable  conversion,  and  in  other  respects  it  should 
be  affirmed.  

The  principlbs  annodnobd  in  thb  itobegoiko  oabb  were  reaffimed  in 
Fotdiek  ▼.  Twm  t^  Hen^p&tead,  126  N.  Y.  ML  In  ibiii  onae  it  appeared 
that  the  testator  gave  the  reeidira  oL  hie  eetate  to  truateee  for  the  eetablish* 
ment  of  a  school  and  its  permanent  eadowmeikt  for  the  education  and  benefit 
of  snch  persoDfl  as  should  be  adooitted  thereto  by  the  tmsteea  and  their  sno* 
oessors,  whioh  school  was  to  be  looated  in  the  township  of  Hempstead  and 
to  be  known  as  the  Hewlett  Academy.  The  trustees  were  directed  to  apply 
to  the  legislatore  for  the  proper  aots  at  incorporation,  and  when  the  corpora- 
tion was  formed,  to  tranaler  the  funds  to  its  .irastees.  In  oase  any  of  the 
trusts  ahonld  fail  for  any  reaaoo,  then  the  testator  gare  all  his  property  con- 
nected with  the  failing  of  «oeh  tnsts  or  trasip  one  half  to  the  corporation, 
rector,  ofanrch-warden%  and  Testrymen  of  Trinity  Churoh,  Rookaway,  in  the 
oonnty  of  Qaeens,  and  the  other  «m»  Ifaalf  to  the  town  of  Hempstead,  to  be 
kept  as  a  fond  lor  the  supipoiit  d  the  poor  of  snob  town,  to  be  known  as  the 
Hewlett  fnnd.  On  the  trial  of  an  action  for  Uie  construction  of  the  will,  the 
l>eqQest  to  the  academy  and  that  for  the  benefit  of  the  poor  of  the  town  of 
Hempstead  were  both  adjudged  to  be  void.  An  appeal  was  taken  to  the 
general  term,  which  determined  that  the  bequest  to  the  academy  was  void, 
but  that  to  the  town  was  valid,  but  that  as  there  was  no  equitable  conver- 
sion, the  town  coald  not  take  the  real  estate.  A  further  appeal  was  prose- 
cuted to  the  oourt  of  appeals,  which,  in  giviiijir  its  judgment,  deemed  it 
tin  necessary  io  consider  the  qnestion  of  equitable  conversion,  and,  speaking 
^y  Peckbam,  J.,  disposed  of  the  other  questions  as  follows:-— 

"  What,  then,  did  the  testator  intend  by  the  language  of  this  bequestf 
Did  he  refer  to  those  persons  only  who  would  answer  the  statutory  definition 
of  poor,  for  whose*  support  the  town  would  raise  money,  as  provided  by 
statute,  to  be  expended  by  its  officers  elected  or  appointed  for  that  purpose} 
or  did  he  msain  that  broadar  elaas  of  people  who^  while  not  blind,  lame,  old, 
«r  impotent  ao  as  to  bo  nnable  to  work,  would  yet^  in  general  estimation,  be 
regarded  as  fit  sahieets  of  individnsl  charity  on  account  of  their  poverty,— 
people,  in  other  words,  who  would  have  no  statutory  ground  to  ask  for  relief 
from  the  town  offieer%  but  who^  from  the  necessities  of  their  case,  could 
appeal  with  almost  irroaistible  force  to  the  generoaity  of  the  charitable? 

**  I  think  it  was  the  broader  class.  It  seems  to  me  that  the  teetator  had  in 
mind  that  penons  answering  snch  description  should  be  relieved  as  far  as  the 
Innda  fvnvidod  by  him  would  permit^  and  in  such  manner  aa  to  show  thait 
AM.  ST.  Bap..  Vol.  XXL  —48 
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the  gift  WM  from  hit  boun^,  mad  that  the  obarity  flowed  froai  Ui  tmnd  to 
the  reotpient  in  •aeh  indiTidnal  cam.  He  did  not  wiili  tha  tpMial  tkmnebm 
of  thia  fund  to  be  loet  hj  the  ample  addition  of  thai  amount  to  tiie  town 
moueyg  raiaed  for  the  anpport  of  the  statntory  poor;  but  erery  time  an  indi* 
vidnal  waa  reliared  by  moneya  ariaing  from  it^  bo  wanted  that  individaal  to 
feel  that  he  waa  reliarad  by  the  bounty  of  the  teatator. 

"  I  reach  thia  oonoloaion  from  an  examination  of  the  langoage  of  thia  wilL 
He  givea  one  half  of  the  reaidne  of  hia  aetata  to  thia  town,  to  be  kept  as  a 
fund  for  the  anpport  of  the  poor  of  aaid  town,  and  to  be  known  as  the  Hew- 
lett fund.  Ita  apeoial  oharaotar  would  be  loat  aa  a  mere  addition  to  tho 
mooeys  raiaed  by  the  town.  It  would  go  into  the  hands  of  the  town  officera 
preeisely  like  the  monaya  raiaed  by  tawation,  and  would  substantially  form  a 
part  thereof,  and  it  woold  ba  paid  ont  1^  them  the  same  as  snoh  moneys, 
and  in  that  way  ifca  identity  aa  the  Hewlett  fund  would  be  ignored. 

"The  recipient  of  the  public  alma  of  the  town  would  probably  reooguiaa 
nothing  of  the  diflbrenoe  in  souroe  from  iHiioh  any  part  of  the  moneys  came, 
bnt  the  whole  would  ba  regarded  aa  proTided  by  the  town  and  raised  by 


"  The  teatator  aridantly  attached  aoma  importance  to  the  naming  of  the 
fund,  and  to  ita  aaparate  praaerration  aa  the  Hewlett  fund,  and  it  can  only 
be,  as  it  seems  to  me,  because  ha  waa  daairoua  of  perpetuating  his  name 
among  the  poor  of  the  town  aa  their  benaftMtor  to  the  extent  of  that  fund. 
To  mingle  ita  income  or  ita  principal  with  the  town  moneys,  and  to  pay  it  all 
out  indiscriminately  as  town  moneya  raiaed  by  taxation,  would,  aa  I  think, 
seriously  impair  the  fulfillment  of  that  desire. 

"  Again,  I  think  the  natural  inclination  of  an  individual  would  be  to  the 
broader  dass,  because  otherwise  the  gift  is  really  not  to  the  poor,  bnt  to  the 
town,  to  aid  it  in  the  discharge  of  ita  own  atatntory  duty,  and  in  that  way 
to  lesnen  the  taxes  on  the  community  at  largo.  The  tax-payers  of  the  town 
may  not  all  answer  the  deacription  of  rioh  men,  bnt  they  certainly  would 
still  less  answer  tbe  deacription  of  the  poor  of  the  town;  and  yet  the  gift 
would  be  to  the  tax-payers,  in  effect,  if  the  other  interpretation  were  adopted. 
It  wouM  be  to  them,  in  effect,  becanae  the  probable  and  natural  result  of  such 
a  bequest  would  be,  not  to  make  an  addition  to  the  fund  available  for  the 
8np(>ort  of  the  town  poor  by  just  the  amount  of  the  gift^  but  to  decreaae  by 
just  that  sum  the  amount  which  would  otherwiae  ba  raised  by  taxation. 
Language  in  some  respects  like  that  uaed  in  thia  will  haa  been  held,  in  Kug* 
land,  to  create  a  charitable  trust  fund  to  ba  expended  by  the  corporation  in 
aid  of  the  poor,  and  not  of  the  poor-ratea.  Soma  of  the  English  oaaea  held 
that  the  fund  was  intended  to  be  distributed  to  the  poor,  to  the  exclusion  of 
those  who  were  town  charges,  and  some  held  that  the  diatribntion  waa  in* 
tended  to  be  indifferently  to  both  classea,  but  not  in  exooaratioa  of  the  poor- 
rates.  These  cases  were  cited  by  counsel  for  the  exeeutof%  and  will  ba  found 
IB  the  synopsis  of  his  brief  by  the  reporter. 

"I  think,  too,  that  this  fund  was  giTen,  in  trust  and  in  parpatnity,  to  the 
town,  to  be  kept  as  a  fund,  and  the  income  only  to  be  used  for  the  pnrpoaa 
indicated  in  the  will.  How  could  it  be  kept  as  a  fund  whioh  waa  to  be  known 
as  the  Hewlett  fund,  if  the  principal  were  to  be  paid  ont  at  any  time!  To 
be  kept  as  a  fund  under  the  circumstances  of  this  caas^  and  where  tfia  gift  b 
to  a  corporation,  must  mean  to  be  perpetually  kept  aa  a  fund.  The  fast  that 
the  word  '  trust '  is  not  used  is  of  no  great  importance.  The  language  which 
is  used  imports,  necessarily,  that  the  income  only  of  the  gift  ia  to  be  uaed  by 
the  town,  and  for  the  purpose  of  doing  something  which  the  town  ia  not 
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otherwise  logilly  called  npon  to  do.  The  town  owes  no  legal  duty  to  the 
broad  class  of  poor  people  intended  to  be  benefited  by  thia  provision  in  their 
Uvor.  And  when  the  bequest  is  thns  made  to  the  town,  il  mnat  be  on  the 
trust  that  it  will  carry  out  the  purpose  of  the  giTer,  although  it  ia  muoh 
broader  thaa  auy  legal  liability  of  its  own,  and  oonseqnently  the  gift  oanuot 
be  for  its  own  sole  benefit.  If  not  for  its  own  sole  benefit^  then  it  must  be  in 
trudt  for  the  benefit,  to  a  greater  or  less  extent^  of  aome  other  person,  body,  or 
olass. 

'*  Having  reached  the  eonclusion  that  the  testator  Intended  by  hia  will  to 
ere  ite  a  fund  to  be  given  in  trust  to  the  town  in  perpetuity,  the  income  only 
to  be  used  for  the  benefit,  generally,  of  the  poor  of  that  town,  and  not  to  be 
oon fined  to  the  class  of  poor  which  the  town  was  under  a  statutory  liability 
or  duty  to  support,  we  may  now  inquire  whether  auch  intention  can  be  law* 
fully  carried  out 

"Regarding  the  qnestiona  in  this  case  in  the  light  we  do^  it  is  unnecessary 
to  determine  whether  the  town  haa  the  legal  power  to  take  gifts  by  bequest 
absolutely,  to  be  applied  by  it  in  its  discretion  to  some  one  or  all  of  its  cor- 
porate or  administrative  purposes,  or  to  take  in  the  same  way  such  gifts  in 
trust,  and  the  income  only  to  be  applied  to  some  named  eorporate  or  admin- 
istrative purpose.     It  oiay  be  conceded  that  it  has  both  powers. 

"  The  question  still  renuins  whether  the  trust  which  the  testator  has  at* 
tempted  to  create  is  a  void  trust.  In  Shatwell  ▼•  MM^  2  Sand.  Ch.  46,  a  trust 
quite  as  vague  aa  is  the  one  under  discussion  was  held  to  be  valid;  and  if  that 
case  were  still  an  authority  in  this  state,  we  should  have  no  difficulty  in  up- 
holding this  trust,  so  far  aa  the  question  of  an  aaoertained  benefioiary  ia  oon* 
cerned. 

"That case  was  decided  soon  after  the  adoption  of  the  Revised  Statutes, 
and  it  held  that  they  did  not  apply  to  charitable  uses,  but  that  they  were 
aimed  at  private  trusts  and  aoonmulations  for  posterityi  that  public  trusts 
and  charitable  uaes  were  not  within  the  intention  of  the  legislature  or  the 
spirit  of  thtf  enactment.  The  trust  waa  upheld  under  the  doetrine  of  ohari* 
table  trusts. 

*'The  Shotwell  case  was  alluded  to  in  Bateom  ▼.  AlberUm,  84  K.  T.  684^ 
609,  by  Porter,  J.,  and  shown  to  have  been  overruled;  and  in  Boknu  v.  Mead, 
62  N.  Y.  332,  337,  Allen,  J.,  maintained  that  it  had  never  been  aooepted  by 
the  profession. 

"  It  would  1)c  quite  inappropriate  to  now  repeat  the  history  of  the  contest  in 
this  state  npon  the  question  whether  the  English  doctrine  of  charitable  uses 
ever  prevailed  here.  A  general  review  of  that  contest  was  made  by  the  late 
Jn<lge  Rapallo  in  the  reoent  case,  in  this  court,  of  HoUamd  v.  Alcoek^  108 
N.  Y.  312,  2  Am.  St  Bep.  420,  and  his  opinion  leaves  nothing  to  be  added 
on  that  sui)ject 

'*That  case  leaves  the  doctrine  no  longer  ia  doubt  that  to  constitute  a 
valid  trust  there  must  be  a  defined  beneficiary,  and  the  absence  of  such  is,  as 
a  general  rule,  fatal  to  the  validity  of  a  teatamentary  trust  Is  there  any 
such  beneficiary  named  or  to  be  found  in  this  willt  The  learned  counsel  for 
the  town  says  there  is,  and  founds  his  assertion  upon  the  claim  that  the  bene- 
ficiaries are  composed  of  the  olass  defined  by  law,  and  are  limited  to  such 
poor  persons  as  the  town  ia  now  or  may  from  time  to  time  be  compelled  to 
aupport  But  we  hold  that  the  testator  did  not  intend  to  limit  his  charity  by 
any  such  bonndary.  Hia  intention  was,  as  we  have  already  stated,  to  embrace 
within  his  charity  a  much  broader,  while  at  the  same  time  a  much  le8«  well- 
defined,  clasa,  depending  very  greatly  upon  the  individual  views  of  the  per- 
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ion  mr  persom  w%«,  for  the  time  being,  exercised  the  trast;  and  we  say  to 
Mich  an  extent  is  the  |>ower  of  choice  vested  in  the  tmstee  that  bo  one  eonld 
claim  the  enforcement  of  the  trnst  in  his  own  favor  or  in  favor  of  others. 
The  beneficiaries  are  neither  named  nor  capable  of  being  ascertained  within 
the  mies  of  law  applicable  to  the^e  cases.  I  think  this  is  now  necessary,  in 
ertl«r  to  create  a  vaiid  Imst. 

"The  case  of  Pimer  v.  Casgidy,  79  N.  Y.  002,  S5  Am.  Rep.  550,  is  no  au- 
thority for  the  validity  of  this  trust.  That  case  is  authority  for  the  proposi- 
iiou  that  a  testator  may  confer  upon  his  executors  or  trustees  the  power  to 
divide  a  bequest  or  devise  among  such  persons  as  they  may  select  from  cer- 
tain classes  wliich  are  designated  by  the  testator,  where  such  classes  are  suffi- 
ciently iilentified,  described,  and  limited,  as  not  to  render  the  devise  or 
bequest  void  for  oncer tainty.  It  was  also  therein  held  that  a  description  of 
the  beneficiaries  by  the  testator  as  '  such  Roman  Catliolio  chanties,  inatitn- 
tiotts,  schools,  and  efanrches  capable  of  taking  by  devise  and  bequest  in  the 
eity  of  New  York '  as  the  majority  of  his  executors  should  decide,  and  in 
snch  proportions  as  they  should  think  proper,  was  sufficiently  definite  to  be 
valiiL  The  necessity  of  an  ascertained  beneficiary  was  recognized.  The  will 
simply  gave  a  power  to  the  executors  to  decide  which  should  have  the  prop- 
erty or  money,  once  for  all,  and  in  what  proportions,  out  of  a  class  sufficiently 
descril>ed  and  identified  in  the  will,  so  as  not  to  render  the  devise  or  bequest 
void  for  nncertainty.  That  is  a  very  different  power  from  the  one  attempted 
to  be  conferred  by  this  will;  for  here  the  beneficiaries  are  not  capable  of  defi- 
nite ascertain ntent,  bnt  depend  forever  upon  the  personal  choice  of  a  trustee 
or  trastees,  who  may  give  to  A  to-day,  and  refuse  to  give  to  him  next 
week,  under  precisely  the  same  facts.  Others  may  have  come  under  the 
obsenratioR  of  the  trustees  in  tbe  mean  time  who  are,  in  their  judgment, 
even  more  than  A,  proper  objects  of  the  eharity  of  the  testator.  No  definite 
elass  is  described,  limited,  or  identified  in  the  will  under  consideration. 
Judge  Rapallo^  in  the  case  of  Holland  r.  Akock,  108  N.  Y.  312,  2  Am.  St 
Rep.  420,  speaks  of  this  case  of  Pother  ▼.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep. 
650,  and  says  that  it  was  regarded  as  going  a  great  ways  in  holding  the  bene- 
ficiaries flmffieiently  defined  or  capable  of  ascertainment,  and  the  court,  in 
«4her  eases  since  that,  has  announced  that  the  decision  was  not  to  be  ex- 
tended.   See  Prkhard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Rep.  9. 

"  We  are  entirely  convinced  that  a  bequest  at  this  day  to  a  town,  in  trust, 
in  perpetuity,  for  the  benefit  of  the  poor  of  the  town,  not  oonfined  to  those 
for  whose  support  the  town  is  under  a  statutory  liability,  is  invalid  for  the 
want  of  an  ascertained  beneficiary. 

**  The  support  of  those  persons  who  do  not  fall  within  the  description  of 
persons  for  whose  support  the  town  ii  under  any  statutory  or  other  legal  ob- 
ligation is  not  so  germane  to  the  purposes  of  town  organixation  aa  to  make 
a  trust  for  that  object  on  the  part  of  the  town  valid.  The  fact  that  the 
bequest  is  to  a  town  does  not  overcome  the  fatal  objection  of  the  want  of 
a  beneficiary  ascertained  oir  ascertainable,  and  no  function  of  a  town  as  a 
corporation,  either  for  corporate  or  administrativa  purposes  (whatever  the 
distinction  may  be),  is  subserved  by  a  bequest  for  the  support  of  the  poor 
for  whose  support  it  is  tinder  no  legal  obligation  to  provide,  either  in  whole  or 
in  part 

"  Special  grants  of  power  have  been  supposed  necessary  in  order  to  enable 
cities  and  villages  to  act  as  trustees  of  property  given  for  charitable  pur- 
poses, including  the  relief  of  distress,  and  the  absence  of  any  snoh  enabling 
statute  in  the  case  of  towns  is  quite  potent  evidenoe'  that  they  have  no  such 
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powor:  L&vs  qI  IMH,  o.  $18,  mo.  2;  L»wa  of  1841,  a  261,  an  addition  im 

the  above  act. 

"  la  holding  this  beqneat  to  the  town  of  Haropetead  to  be  a  irnat,  I  have 
not  overlooked  the  caaea-eited  by  coanael,  which  decide,  aa  he  claiuui,  that 
gifts  of  thia  nature  to  a  town  are  absolute.  In  WiUianu  r,  WiUiami^  8  N.  Y. 
525,  tba  be<)aeat  to  the  traateea  of  the  chnrob  in  the  viUage  of  Hnntingtou^ 
aud  their  successors,  in  trusty  for  the  support  of  a  miaistef,  vaabeld  vali^ 
for  reasons  givoa  by  Denio,  J.,  in  his  opinion.  He  held  that  the  gift  was  fer 
one  of  the  purposes  for  which  the  corporation  was  created,  and  that  'it  was 
not  necessary  to  the  ralidity  of  a  beqaest  to  a  religions  corporation  that  it 
should  be  given  generally  for  all  the  pinrposes  for  which  it  may  be  legally 
used;  that  the  corporations  of  »  religions  aatujM  were  authorised  to  talur 
property  for  the  nse  oi  the  society,  '  or  other  piona  naas^'  and  that  &  bea^ 
factor  might  apply  hia  bounty  to  the  whole  or  any  one  or  more  of  the  varioitf 
purposes  for  which  the  oorporations  were  authorised  to  hold  property. 

"Thus  in  the  case  at  bar,  if  the  bequest  had  been  for  the  support  of  those 
poor  persons  for  whose  maintenance  the  town  was  legally  liable  to  provide^  it 
might  in  that  ease  be  claimed,  perhaps,  that  such  beqnest  was  for  one  of  the 
purposes  for  which  the  town  was  organiaed  or  incorporated,  and  was  there* 
fore  valid. 

"The  objection  that  the  legacy  waa  illegal,  and  ereating  a  perpetuity 
cautraf y  ta  tha  pr^i^iiiona  of  1  Re^ed  Stutntes,  page-  773,  section  1,  was 
surmounted  by  Jndga  Denio^  in  the  Williams  case^  by  ahowing  that  religions 
corporations,  before  the  BeviMd  Statutes,  were  aathoriaed  to  hold  real  and 
personal  estate  in  perpetuity,  and  that  the  power  was  not  taken  away  by  the 
adoption  of  those  statutes;  that  as  such  oorporations  had  the  power  to  take 
and  hold  property  in  perpetuity  for  the  pnrposa  ot  their  incorporation,  it  waa 
legal  for  a  donor  to  prescri-be,  by  way  of  limitation,,  that  his  gift  should  be 
kept  and  preserved  so  aa  to  aubserve  the  j^rposea  which  the  corporation  waa 
created  to  promote,  and  that  it  waa  no  more  than  to  declare  that  the  property 
should  be  devoted  to  the  objecta  which  the  legislature  had  in  view  when  pro- 
viding for  the  existence  of  the  corporation^ 

"The  learned  jndga  was  also  of  the  opinion  thai  the  statu  tea  concerning 
expectant  estates  in  personal  property  were  notL  applicable  to  property  bar 
»|ueathed  to  one  of  these  charitable  corporationa  to  be  applied  to  any  corpo- 
rate purpose;  the  legislature  never  intended  that  the  statutes  should  reach 
HO  far  as  to  include  corporations  holding  pr^>erty  which  they  had  a  right  to 
bolil  for  corporate  purposes,  although  the  property  was  to  be  held  in  per^ 
petuity  and  the  income  only  applied  to  one  or  more  of  such  purposes. 

*<Iu  AdarnM  v.  Pcn-yv  43  N.  Y.  487,  600,  Grover,  J^  waa  of  the  opiuoa 
that  the  reason  why  gifts  to  such  corporations  were  valid  was,  that  by  their 
charters  they  were  authorized  to  take  and  hold  property,  and  were  thua  ex^ 
empted  from  the  operation  of  the  law  regarding  the  auspension  of  the  abso* 
lute  power  of  slienation  of  real  and  the  absolute  ownerahip  of  personal 
proper^.  It  ia  seen,  however,  that  the  gift,  in  order  to  take  eflfect  as  an  ab- 
solute ^na,  muat  be  for  some  one  or  all  of  the  purposes  for  which  the  corpo- 
ration was  created.  II  the  gift  were  to  the  town  for  the  purpose  of  investing 
the  principal  and  applying  the  income  to  the  support  of  an  opera  company, 
it  could  not  ba  said  that  the  gift  was  an  absolute  one,  and  that  the  town  took 
it  with  the  right  to  apply  it  to  any  of  its  corporate  purposes.  It  would  ba 
a  gift  in  trust,  to  apply  it  to  certain  purposes  not  corporate,  and  the  trust 
and  the  gift  would  alike  be  void. 

."  It  is  this  ciccitmstance,  that  the  gift  in  this  case  is  not  for  corporate  pur- 
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poMs,  which  takes  it  ovt  of  tiia  principle  upon  which  the  cue*  cited  wer« 
decide<L  The  ceaee  of  Wetman  t.  Parker,  52  N.  Y.  459,  Le  CovUulx  T.  Bt^f- 
faio,  83  N.  Y.  333,  Fail  r.  Long  Maud  R.  E,  Co.,  100  N.  Y.  233,  60  Am. 
Rep.  4i9,  were  all  iuatanoesof  a  gift  to  a  eorporati<m  having  power  to  take  for 
the  pnrpoM  that  the  gift  waa  intended,  and  hence  a  direction,  accompanying 
the  gift,  that  it  waa  to  be  used  only  for  a  corporate  pnrpoee,  or  that  the  in- 
come only  WM  to  be  nsed,  did  not  create  a  troak  It  waa  simply  saying  that 
the  gift  was  for  the  purpose  of  aiding  the  corporation  in  the  discharge  of 
•ome  of  its  corporate  functions. 

*'It  has  been  argued  that  where  a  legacy  is  giren  to  a  corporation  having 
power  to  Qse  the  money  for  several  and  distinct  corporate  purposes,  to  be 
applied  to  one  corporate  purpose  only,  the  gift  was  not  absdlute,  but  was 
in  trust,  to  be  applied  as  directed  by  the  donor.  Whether  that  be  true  or 
not,  is  immaterial  here.  The  purpose  of  the  gift  in  this  case  was  outside  of 
any  oorporate  or  administrative  purpose." 


Bidden  v.  Thrall. 

[126  Naw  ToKK,  672.1 

Oirr  Causa  Mortis  —  BSvidxnoi.  —  Where  the  fact  of  a  gift  omsa  mortft  b 
testified  to  by  the  donee  or  a  member  of  his  family,  a  writing  exe- 
cuted by  the  donor  a  few  days  before  making  the  alleged  gift  is  admissi- 
ble as  corroborative  evidence,  if  it  shows  an  intention  to  give,  and  thua 
corroborates  the  evidence  of  a  gift  subsequently  made. 

Oirr  Causa  Mortis  or  Mokst  Dspositbd  nr  Bank  may  be  consummated 
by  a  delivery  to  the  donee  of  the  bank-book  representing  the  deposits, 
though  the  corporation  with  which  the  depoeits  were  made  had  adopted 
a  by-law  declaring  that  drafts  may  be  made  personally,  or  by  an  order  in 
writing  by  the  depositor,  or  by  his  power  of  attorney,  duly  authenti- 
cated, and  that  any  one  presenting  such  order  or  power  of  attorney  must 
be  known,  or  made  known,  as  one  authorized  to  receive  the  money. 

Oitt  Causa  Mortts  ^t  bb  Madr  bt  Onb  im  Appbbhbnsion  of  Dbatb 
FROM  A  Surgical  Operation  to  which  he  intends  voluntarily  to  ezposs 
hiniftelf,  if  such  operation  is  made  necessary  by  a  present  disease. 

Oirr  Causa  Mortis  must  bb  in  Affrkhknsion  of  Somb  Present  Disrasb 
or  some  other  impending  peril,  and  becomes  void  upon  recovery  from  the 
t    disease  or  escape  from  the  peril. 

Out  Causa  Mortis  nbbd  not  bb  Madb  nr  Eztrxmib  when  there  is  no 
time  or  opportunity  to  make  a  wilL 

Got  Causa  Mortis  when  Dbatu  did  not  Rbsuxa  from  thb  Ddbabbob 
Peril  Apprehended.  —  If  a  gift  causa  morlia  is  made  in  view  of  the 
peril  of  a  surgical  operation  to  whioh  the  donor  is  about  to  submit,  and 
he,  after  submitting  to  the  operation,  and  before  his  recovery  therefrom, 
dies  from  another  disease  or  oanse,  the  gift  is  valid.  It  is  true  tfiat  such 
a  gift  becomes  inoperative  if  the  donor  recovers  from  the  disease  or  es* 
capes  the  peril  in  contemplation  when  it  was  made;  bnt  if  he  does  not 
recover,  the  gift  is  good,  though  his  death  results  from  a  eanae  not  appre- 
hended by  him. 

Carlisle  Nonoood.  Jr.,  for  the  appellants. 

John  IL  Conoin  and  William  D,  Veeder^  for  the  respondent. 
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Earl,  J.  On  the  first  day  of  October,  1888,  Charles  H. 
Edwards  had  money  on  deposit  in  savings  banks,  and  kepi 
the  savings  banks'  books  in  a  tin  box,  and  on  that  day  he  de- 
livered the  tin  box  to  the  plaintiff,  informing  him  that  he  was 
about  to  go  to  St.  Luke's  Hospital,  in  the  city  of  New  York, 
to  have  an  operation  performed  for  hernia,  and  that  he  was 
apprehensive  he  might  die  from  the  result  of  the  operation, 
and  said  to  him  that  if  he  did  not  return,  he  gave  him  the 
box  and  its  contents.  He  went  to  the  hospital  on  the  next 
day,  and  on  the  fifth  day  of  October  an  operation  was  there 
)»erformed  for  inguinal  hernia.  The  operation  was  not  dan- 
gerous, and  was  apparently  successful.  But  on  the  sixteenth 
ilay  of  October  he  suddenly  died,  from  heart  disease,  with 
which  he  was  alBicted  when  he  went  to  the  hospital.  He  had 
not  returned  from  the  hospital,  and  had  not  recovered  from 
the  disease  for  which  the  operation  was  performed,  nor  from 
the  results  of  the  operation. 

The  defendants  claim  that  the  circumstances  were  such 
tliat  a  valid  gift  was  not  made,  mainly  because  Edwards  did 
not  die  from  the  disease  on  account  of  which  he  went  to  the 
hospital,  and  from  which  he  apprehended  death  might  ensue. 

The  case  is  novel  in  some  of  its  features,  and  interesting.  I 
have  carefully  considered  the  able  argument  submitted  on 
belialf  of  the  appellants,  and  am  satisfied  that  the  jadgments 
of  the  courts  below  upholding  the  gift  are  right. 

The  gift  was  sufiiciently  proved.  The  facts  which  took 
))hice  at  the  time  of  the  gift,  on  the  first  day  of  October,  were 
testified  to  by  the  plaintifif's  wife.  There  were  sixteen  bank- 
books, and  they  represented  about  forty  thousand  dollars  of 
deposits.  Such  a  gift  should  be  proved  by  very  plain  and  sat- 
isfactory evidence,  and  if  the  case  depended  upon  the  evidence 
of  the  wife  alone,  any  court  might  well  hesitate  to  uphold  the 
gift.  But  on  the  previous  day  (September  30th)  Edwards 
wrote  the  following  letter,  addressed  to  the  plaintifi^:  — 

^Friend  Jim^  —  Should  I  not  survive  from  the  effects  of 
the  operation  about  to  be  performed  on  me  at  St.  Luke's  Hos- 
pital, this  is  my  last  will  and  request,  that  you  will  take 
charge  of  my  body,  and  have  it  placed  in  my  family  plat  in 
Greenwood  Cemetery,  and  also  that  you  will  take  full  charge 
of  all  my  personal  effects  of  every  kind,  and  to  have  and  hold 
the  same  unto  yourself,  your  heirs  and  assigns  forever.  You 
will  find  my  papers  and  all  my  accounts  in  the  box. 

"C.  H.  Edwards." 
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This  wflB  inclosed  in  an  unsealed  envelope,  addressed  to  the 
plaintiff,  and  placed  by  Edwards  in  the  bureau  in  the  room 
occupied  by  him  in  plaintiff's  house,  where  it  was  found  about 
»  week  after  his  burial  by  plaintiff's  wife  and  his  aunt,  both  of 
whom  prored  the  handwriting  to  be  that  of  the  donor.  The 
genuineness  of  this  letter  was  not  disputed  upon  the  triaL 
While,  standing  alone,  it  would  not  have  been  sufficient  te 
establish  the  gifU  it  furnishes  strong  confirmation  of  the  evi- 
dence  of  plaintiff's  wife  as  to  the  gift,  and  leaves  no  reason  to 
doubt  that  it  was  made  as  she  testified.  It  was  competent  as 
corroborating  evidence,  just  as  the  oral  or  written  declarations 
of  the  donor  previously  made  would  have  been,  showing  the 
intention  to  give,  and  thus  corroborating  the  evidence  as  to  the 
actual  gift  subsequently  made.  I  have  found  no  authority 
condemning  such  evidence.  In  all  cases  where  probate  of  a 
will  ie  contested  on  the  ground  of  undue  influence,  fraud, 
incompetency,  or  forgery,  the  previous  declarations  or  state- 
nients,  in  any  form,  of  the  testator,  showing  an  intention  in 
harmony  with  the  instrument  offered  for  probate,  have  al- 
ways been  held  competent,  —  not  as.  sufficient,  standing  plone, 
but  as  corrobcNrattng  the  other  evidence  offered  by  the  pro- 
ponent. 

The  gift  was  oonsummated  by  the  delivery  of  the  books, 
and  no  other  formality  was  needed  to  constitute  the  actual 
delivery  of  the  bank  deposit  needful  to  vest  the  possession 
and  title  in  the  donee.  In  savings  banks  in  this  state,  such 
deposit-books  are  issued  as  evidence  of  the  indebtedness  of 
the  banks.  Withdrawals  of  deposits  are  entered  in  the  same 
books,  CO  that  the  deposit-book  always,  with  the  addition  of 
any  irUerest,  shows  the  actual  state  of  the  accounts  between 
the  depositor  and  the  bank,  and  the  whole  indebtedness  of 
the  bank.  It  answers  the  same  purpose  in  the  case  of  a  sav- 
ings bank  that  is  answered  by  a  certificate  of  deposit  in  the 
case  of  other  banks.  The  decisions  are  not  entirely  harmoni- 
ous as  to  the  sufficiency  of  the  mere  delivery  of  such  deposit- 
books  to  constitute  a  valid  gift,  either  inter  vivos  or  causa 
mortis.  But  the  general  rule  in  England  and  in  this  country, 
and  particularly  in  this  state,  is,  that  any  delivery  of  prop- 
erty which  transfers  to  the  donee  either  the  legal  or  equitable 
title  is  sufficient  to  effectuate  a  gift;  and  hence  it  has  been 
held  that  the  mere  delivery  of  non-negotiable  notes,  bonds^ 
mortgages,  or  certificates  of  stock  is  sufficient  to  effectuate  a 
gift:  2  Redfield  on  Wills,  312;   Westerlo  v.  De  Witt,  36  N.  Y. 
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340;  93  Am.  Deo.  617;  Champney  t.  flancftard,  39  N.  Y.  Ill; 
Penfield  v.  Thayer^  2  K  IX  Santh,  305;,  Wahk  y.  Sextan,  65 
Barb.  251;  Johmon  ?.  Spisd^  5  Hub,  468;  AUerton  v.  Lang,  10 
Bo8w.  362;  Comp't  Appeal^  36  Coon.  88;  4  Am.  Bep.  39; 
BcLtea  y.  K$mptan,  7  Gray,  382;  Chase  v.  Bedding,  13  Gray, 
418;  Pierc«  ▼.  BeM^on  Savit^i  Bank^  129  Masa.  425;  37  Am. 
Bap.  371;  TMinghast  ▼•  Wheaian,  8  B.  L636;  5  Am.  Bep.  621; 
94  Am.  Deo.  126;  In  re  Mead,  L.  B.  15  Ch.  Diy.  651;  iloore  ▼. 
Moore-y  L.  B.  18  Eq.  474 

Bat  the  learnied  coaniel  Smt  tke  appellants  calLs  our  atten* 
tion  to  one  of  the  by-laws  of  the  bank,  printed  in  the  deposit- 
book  in  qneaticBi  in  this  action,,  and  claims  that  the  delivery 
was  not  effectual  without  tha  written  order  of  the  donor.  The 
by-law  is  as  follows:  "Drafts  may  be  made  personally  or  by 
thd  order,  in  writing,  of  the  depositor,  if  the  bank  have  the 
stgnature  of  the  party  on  their  sigaatore^book,  or  by  letters 
of  attorney  duly  authenticated;  but  no  person  shall  have  the 
right  to  demand  any  part  of  the  principal  or  interest  without 
producing  the  pass-book,  that  such  payments  may  be  entered 
therein.  If  tha  person  giving  the  order  or  power  of  attorney 
cannot  write,  he  or  she  must  make  his  or  ber  mark,  in  the 
presence,  of  a  subscribing  magistrate  or  some  one  whose  sig- 
nature ia  known  at  the  bank^  and  any  person  presenting  said 
order  or  power  of  attorney  must  be  known  or  made  known  to 
the  bank  aa  the  one  authorized  to  receive  the  money." 

This  by-law  requires  an  order  or  pcMver  of  attorney  when 
some  one  seeks  to  draw  money  for  the  depositor,  or  the  de- 
positor's money.  But  the  depositor  can  draw  the  money 
without  making  an  order,  simply  by  &b  presentation  of  the 
deposit-book,  and  so  can  any  owaer  oC  the  book.  Suppose 
the  plaintiff  bad  purchased  the  book,  and  had  thus  beoome 
the  absolute  owner  thereof;  he  could  have  drawn  the  money, 
as  owner,  on  presentation  of  the  book,  and  the  bank  could  not 
have  required,  as  a  condition  of  payinenjb,  that  ha  should  pro- 
cure a  power  of  attorney  or  an  order  from  one  having  no  in- 
terest, legoJ  or  equitable,  in  the  deposit  The  owner,  in  such 
a  ease,  should  produce  satisiiactory  evidence  of  his  ownership 
of  the  book,  and  if  the  bank  refused  to  pay,  he  would  be 
obliged  to  establish  such  ownership  by  any  competent  evi* 
dence,  and  nothing  more;  and  his*  rights^  as  purchaser  would 
be  no  greater  than  bis  rights  as  donee.  He  has  the  same 
right  to  enforce  a  payment  that  he  would  h&ve  had  if  he  had 
been  the  donee  of  any  non-negotiable  ehos»  in  action,  or  a 
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certificate  of  deposit,  or  unindorsed  note.  He  could  establish 
his  right  to  payment  in  such  a  case  by  any  proof  shovring 
th«at  he  was  the  absolute  legal  or  equitable  owner. 

The  claim  is  also  made  that  the  donor  could  not  make  the 
gift  in  the  apprehension  of  death  from  a  surgical  operation  to 
be  performed  in  the  future,  to  which  he  intended  voluntarily 
to  expose  himself.  But,  without  taking  a  broader  view,  death 
from  a  surgical  operation  made  necessary  by  a  present  dis- 
ease is,  in  a  proper  sense,  death  from  the  disease,  and  the  gift 
may,  in  such  case,  be  upheld  as  made  in  the  apprehension  of 
death  from  the  disease. 

We  now  come  to  the  question,  Was  the  gift  invalid  because 
the  donor  did  not  die  of  the  same  disease  from  which  he  ap- 
prehended death? 

Gifts  causa  mai'tis,  as  well  as  gifts  irUer  vivoiy  are  based  upon 
the  fundamental  right  every  one  has  of  disposing  of  his  prop- 
erty as  he  wills.  The  law  leaves  the  power  of  disposition  com. 
plete,  but,  to  guard  against  fraud  and  imposition,  regulates  the 
methods  by  which  it  is  accomplished. 

To  consummate  a  gift,  whether  inter  vivos  or  causa  mortis^ 
the  property  must  be  actually  delivered,  and  the  donor  must 
surrender  the  possession  and  dominion  thereof  to  the  donee. 
In  the  case  of  gifts  inter  vivoSj  the  moment  the  gift  is  thus  con- 
summated it  becomes  absolute  and  irrevocable.  But  in  the 
case  of  gifts  'causa  mortis  more  is  needed.  The  gift  must  be 
made  under  the  apprehension  of  death  from  some  present  dis- 
ease or  some  other  impending  peril,  and  it  becomes  void  by 
recovery  from  the  disease  or  escape  from  the  peril.  It  is  also 
revocable  at  any  time  by  the  donor,  and  becomes  void  by  the 
death  of  the  donee  in  the  lifetime  of  the  donor.  It  is  not 
needful  that  the  gift  be  made  in  extremis^  when  there  is  no  time 
or  opportunity  to  make  a  will.  In  many  of  the  reported  cases, 
the  gift  was  made  Weeks,  and  even  months,  before  the  death 
of  the  donor,  when  there  was  abundant  time  and  opportunity 
for  him  to  have  made  a  will.  These  are  the  main  features  of 
a  valid  gift  causa  mortis^  as  they  are  set  forth  in  many  text- 
books and  reported  cases:  Just.  Inst.,  lib.  2,  tit.  7,  sec.  1;  Mack- 
eldey's  Roman  Law,  sec.  793;  California  Civ.  Code,  sees.  1149, 
1151;  1  Roper  on  Legacies,  26;  2  Schouler  on  Personal  Prop- 
erty, 157;  2  Kent's  Com.  444;  Story's  Eq.  Jur.,  sees.  606, 607; 
Pomeroy's  Eq.  Jur.,  sec.  1146;  Orymes  v.  Hone,  49  N.  Y.  17; 
10  Am.  Rep.  313;  Williams  v.  Guile,  117  N.  Y.  343;  Basket  v. 
HasseU,  107  U.  S.  602. 
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Counsel  for  the  appellants  would  add  one  more  prerequisite 
to  an  effectual  gift,  and  that  is,  that  the  donor,  when  the  gift 
has  been  made  in  the  apprehension  of  death  from  disease,  must 
have  died  of  the  same  disease,  and  he  calls  our  attention  to 
expressions  of  judges  to  that  effect.  I  have  examined  all  the 
cases  to  which  he  refers,  and  many  more,  and  find  that  these 
expressions  were  all  made  in  cases  where  the  donor  died  from 
the  same  disease  from  which  he  apprehended  death  when  he 
made  the  gift,  and  that  none  of  them  were  needful  to  the  de- 
cisions made.  The  doctrine  meant  to  be  laid  down  was,  that 
the  donor  must  not  recover  from  the  disease  from  which  he 
apprehended  death.  I  am  quite  sure  that  no  case  can  be 
found  in  which  it  was  decided  that  death  must  ensue  from  the 
same  disease,  and  not  from  some  other  disease  existing  at  the 
same  time,  but  not  known. 

There  is  no  reason  for  this  additional  prerequisite.  The 
rule  is,  that  the  donor  must  not  recover  from  the  disease  from 
which  he  then  apprehended  death.  If  he  recovers,  the  gift  is 
void;  if  he  does  not  recover,  and  the  gift  is  not  revoked,  it  be- 
comes effectual.  In  this  case  the  condition  was,  that  if  he  did 
not  recover  from  the  consequences  of  the  operation,  and  return 
from  the  hospital,  the  gift  should  take  effect.  That  was  a 
perfectly  lawful  condition  for  him,  as  the  owner  of  the  property, 
to  impose,  and  no  reason  can  be  perceived  for  refusing  to  up- 
hold a  gift  made  under  such  circumstances.  A  donor  may 
have  several  diseases,  and  may,  in  making  a  gift,  apprehend 
death  from  one,  and  not  from  the  others;  and  shall  the  gift  be 
invalid  if,  before  he  recovers  from  the  disease  feared,  he  dies 
from  one  of  the  other  diseases?  In  such  a  case  it  might  be, 
and  generally  would  be,  difficult,  if  not  impossible,  to  tell  what 
share  any  of  the  diseases  bad  in  causing  the  death.  No  med- 
ical skill  could  ordinarily  tell  that  the  donor  would  have  suc- 
cumbed to  the  disease  feared,  if  the  other  diseases  had  not  been 
present.  Here  the  immediate  cause  of  death  appeared  to  be 
heart  disease,  and  the  autopsy  did  not  disclose  that  there  was 
any  connection  between  the  hernia  or  the  operation  and  the 
heart  disease.  But  who  could  tell  that  the  death  would  have 
ensued  from  the  heart  disease  at  that  particular  time  but  for  the 
operation?  No  medical  skill  can  tell  that  the  shock  from  the 
operation,  and  the  debility  and  disturbance  caused  thereby,  did 
not  hasten  death;  and  the  death,  therefore,  in  a  proper  sense, 
may  have  ensued,  and  probably  did  tnsue,  from  both  causes. 

Sound  policy  requires  that  the  laws  regulating  gifts  catisa 


764    Akebican  Rapid  Telsoraph  Co.  v.  Hess.     [New  York, 

wioriii  should  not  be  extended^  and  that  the  range  of  each 
gifts  should  not  be  enlarged.  We  therefore  confine  oor  decia- 
ion  to  the  precise  faets  of  thia  ease,  and  we  go  no  further  thaa 
to  hold  that  wl^n  a  gift  ia  niade  in  the  apprehension  of  deatb 
from  some  disease  from  whioh  the  donor  did  not  recover,  and 
the  apparent  immediate  cause  of  death  was  some  other  disease 
with  which  he  was  afflicted  at  the  same  timci  the  gift  becomes 
effectual. 
The  judgment  should  be  affirmed,  with  oosts. 


Qnns  Causa  Moans. — For  inttanees  of  what  aoostitatet  a  g|ft  coma 
motU.  see  Woodbum  r.  Wooflbnm,  123  lU.  608;  WilUanu  w.  QvUe,  117  N.  Y. 
34.3;  Denol  ▼.  Dye,  123  Ind.  321;  Fearing  v.  Jonee,  149  Mass.  12;  U  Am.  Bt. 
Rep.  392.  And  as  to  what  does  not  oonstitnte  a  gift  causa  morik,  see  Tren- 
/•atm  y.  Morgan,  28  8.  C.  268;  and  npon  the  qaestioQ  of  gSCts  anisa  mmik  gen- 
eral ly,  see  notes  to  Appeal  of  Wayne^ntrg  CoUeget  59  Am>,  "Bbe^  2K3»  2S4;  Pops 
V.  Burlington  Sav.  Bank,  48  Am.  Bep.  787-790;  Brunn  ▼.  SdateU^  48  Am.  Kap. 
506^11;  Sheedy  T.  Boadi,  26  Am.  Rep.  684-687;  BradUg  ▼.  ffwUt  23  Am. 
Uec.  600-4)06. 
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Iktcbjest  19  STRsna.  —  Statntea  authorizing  a  corpocatiaii.to  ooDotruct  lines 
of  telegraph  along  and  upon  pnblio  streets,  by  the  ereation  of  the  neces- 
sary fixtures,  including  posts,  piers,  and  abutments  for  maintaining 
wires,  do  not  grant  any  interest  in  snch  streets,  and  at  most  confer  a 
license  to  enter  thereoa  for  the  ptirpeses  named,  and  manigr  distamuB 
that  one  of  the  purposes  for  whiah  tha  street  may  be  used  is  the  ereotien 
of  poles  and  the  stringing  of  wires  for  the  business  of  telegraphing,  and 
that  such  use  is  a  pnblio  one,  not  inconsistent  with  the  use  of  the  streets 
for  general  street  purposes.  The  legislature  did  not  intend  by  these  stat- 
utes to  divest  itself^  and  it  oould  not  divest  itself,  of  its  ooatrol  of  the 
stt-eets  for  the  pnblkr  welfare.  The  license  conferred  can  be  modified  or 
revoked  at  anjf  time  when  the  public  interest  may  so  require. 

Orant  or  TH&  Right  to  Uss  Publio  Strkkts  to  Maintain  and  Oprratb 
Tklbqraph  Lines  is  subject  to  the  control  and  regulation  of  the  legisla- 
ture. Sach  grant  does  not  abdicate  its  power  o^er  the  public  stroete, 
ner  in  any  wciy  oilrtail  its  polico  power  to  be  eorerdaed  for  the  general 
welfare  of  the  public;  and  if  tha  poles  and  wires  become  a  serione 
ob^rnction  and  nuisance  in  the  streets,  the  legislature  may  take  such 
action,  and  make  such  provisions  by  law,  as  are  needful  to  remove  the 
nuisance  and  restore  the  utility  of  the  streets  for  public  purposes. 

BTATltTBS  RlQinBBfOTHATTRUCORAPH,  TSLSPOONB,  AND  EtBOrRIGAL:  WlAIS 

AND  Cablbb  in  CinKS  having  a  population  of  five  hsindred  thousand 
shall  be  placed  under  the  surface  of  the  streets,  lanes,  and  avennes  of 
the  city  are  valid  and  enforceable,  though  previous  statutes  had  granted 
permission  to  maintain  telegraph  lines  and  poles- upon  the  sttvete  of  soeh 
city.     The  statute  may  also  require  all  subways  for  nndorgroond  con- 
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dnotoni  of  eUotrietty  to  bo  bailt  under  the  directioiD  of  the  board  of  com- 
misaionere  of  electrical  snbwaya,  and  give  tbe  board  authority  to  require 
all  owners  or  operators  of  electrical  conductors  aboveground  to  make 
connection  with  such  undergrouud  subw^ays  as  sli&U  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires  from  the  streets  within 
ninety  days  alter  notice,  and  in  the  event  of  their  refusal  to  make  each 
removal*  the  amtiiorities  of  the  city  may  be  authorized  to  do  sa 
Acis  09  CoKOBBSs  PuRFoirrnro  to  Gbakt  Xblkoraph  Ck)MPAMiis  the 
right  to  construct  and  maintain  lines  of  telegraph  through,  over,  and 
along  any  of  the  military  or  post  roads  of  the  United  States  do  not  de- 
prive the  state  of  its  control  over  its  highways  and  Its  right  to  regulate 
their  oae^  by  the  police  powers,  for  the  public  welfare,  and  hence  do  not 
oonfer  the  right  to  maintain  telegraph  poles  and  wires  above  the  surface 
of  the  public  streets  after  the  enactment  of  a  statute  by  the  state  requii^ 
ing  them  to  be  placed  underground. 

William  Q.  WiUon^  for  the  appellant. 
2>.  J.  Dean,  for  the  respondents, 

BARLf  J.  Prior  to  1883,  the  plaintiff  was  incorporated  un* 
der  the  act  265  of  the  Laws  of  1848,  the  general  act  for  the 
incorporation  and  regulation  of  telegraph  companies,  and  the 
acts  amendatory  thereof,  and  prior  to  that  year  it  had  erected 
its  lines  of  telegraph  poles  and  wires  in  the  streets  of  the  city 
of  New  York,  described  in  the  complaint.  It  also  had  exten- 
sive connecting  lines  in  other  states  and  throughout  this  state, 
which  constituted  a  system  of  telegraphy  then  in  active  use 
and  operation. 

Section  6  of  the  act  of  1848  provides  as  follows:  ''Such 
association  is  authorized  to  construct  lines  of  telegraph  along 
and  upon  any  of  the  public  roads  and  highways  or  across  any 
of  the  wateni  within  the  limits  of  this  state,  by  the  erection  of 
the  necessary  fixtures,  including  posts,  piers,  or  abutments, 
for  sustaining  the  cords  or  wires  of  such  lines;  provided  the 
same  shall  not  be  so  constructed  as  to  incommode  the  public 
use  of  said  road  or  highways,  or  injuriously  interrupt  the  nav- 
igation of  said  waters;  nor  shall  this  act  be  so  construed  as  to 
authorize  the  construction  of  any  bridge  across  any  of  the 
waters  of  this  state." 

The  act  chapter  471  of  the  Laws  of  1868  amends  the  act  of 
1848,  and  section  2  thereof  provides  as  follows:  ''  Such  associ- 
ation is  authorized  to  erect  and  construct,  from  time  to  time, 
the  necessary  fixtures  for  such  lines  of  telegraph  upon,  over, 
or  under  any  of  the  public  roads,  streets,  and  highways,  and 
through,  acfPOBS,  or  under  any  of  the  waters  within  the  limits 
of  this  state,  rabjeet  to  tbe  reslrictionB  in  the  said  reeited  act 
contained." 
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The  plaiDtifT  constructed  its  telegraph  lines  in  the  streets  of 
the  city  of  New  York,  under  the  acts  referred  to,  without  any 
special  grant  or  authority  from  the  city. 

The  claim  of  the  plaintiff  is,  that  these  acts  operated  as  a 
grant  to  it  of  a  franchise  to  use  the  streets  for  its  poles  and 
wires,  and  that  therefore  an  inviolable  contract  was  created 
which  is  under  the  protection  of  the  federal  constitution,  and 
hence  that  neither  the  state  nor  the  city,  under  its  authority, 
could  cause  its  poles  and  wires  to  be  removed  from  the  streets, 
except  upon  compensation  to  it,  ascertained  in  the  manner 
prescribed  by  the  constitution  and  laws  for  cases  where  private 
property  is  condemned  for  public  use. 

We  think  the  act  of  1848  as  amended  in  1853  can  in  no 
proper  sense  be  said  to  have  granted  any  interests  to  the  plain- 
tiff in  the  streets  of  the  city.  There  certainly  was  no  formal 
grant,  and  the  statutes  contain  no  terms  or  phraseology  appro- 
priate to  a  grant  They  at  most  confer  upon  the  plaintiff  an 
authority  or  license  to  enter  upon  the  streets  for  its  purposes, 
and  subject  to  certain  conditions.  The  people  of  the  state  do 
not  own  the  streets,  and  the  only  authority  the  legislature  has 
over  them  is  to  deal  with  them  as  streets,  and  to  regulate 
their  use  as  streets  for  public  purposes;  and  by  these  acts  it, 
in  effect,  determined  that  one  of  the  purposes  for  which  the 
streets  could  be  used  was  the  erection  of  poles  and  stringing 
of  wires  for  the  business  of  telegraphing,  and  that  that  was  a 
public  use  not  inconsistent  with  the  use  of  the  streets  for  gen- 
eral street  purposes.  These  were  general,  public  legislative  acts 
in  the  exercise  of  the  police  power  of  the  state,  and  therefore 
they  were  not  beyond  the  reach  or  touch  of  future  legislation. 
The  legislature  did  not  intend  to  divest  itself,  and  could  not 
divest  itself,  of  its  control  over  the  streets  for  the  public  wel- 
fare, and  we  must  infer  from  the  language  used  that  it  did 
not  intend  to  bind  itself  by  an  irrevocable  grant.  If^  there- 
fore, these  acts  are  to  be  construed  as  merely  conferring  a 
license,  which  has  been  acted  upon  by  the  plaintiff,  the  legis- 
lature could  revoke  the  license  or  modify  it  in  any  way  or  at 
any  time  when  the  public  interest  might  require  it. 

But  in  this  case  it  is  not  necessary  to  bold  that  the  plaintiff 
did  not,  by  the  acts  referred  to.  obtain  some  sort  of  franchise 
in  the  streets  of  the  city.  We  may,  for  the  present  parpose, 
construe  these  acts  as  constituting,  in  some  sense,  grants  of 
interests  in  the  streets  to  the   companies  organised  under 
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them,  and  contracts  sub  modo  with  such  corporations,  and  yet 
the  contention  of  the  plaintiff  in  this  case  must  faiL 

In  the  exercise  of  its  rights  under  the  assumed  grant  and 
contract,  this  corporation  was  subject  to  the  regulation  and 
control  of  the  legislature.  By  giving  the  franchise  the  state 
did  not  abdicate  its  power  over  the  public  streets,  nor  in  any 
way  curtail  its  police  power  to  be  exercised  for  the  general 
welfare  of  the  people,  nor  did  the  state  absolve  itself  from  its 
primary  duty  to  maintain  the  streets  and  highways  of  the 
state  in  a  safe  and  proper  condition  for  public  travel  and  other 
necessary  street  and  highway  purposes.  The  grant,  if  any, 
was  made  in  reference  to  the  streets,  and  their  maintenance 
and  regulation  forever  as  streets.  The  state  could  at  all 
times  regulate  the  size  and  location  of  the  poles,  the  height 
of  the  wires  from  the  surface  of  the  ground,  and  their  loca- 
tion in  the  streets;  and  when  the  poles  and  wires  became  a 
serious  obstruction  and  nuisance  in  the  streets,  from  any 
cause,  it  could  take  such  action  and  make  such  provisions  by 
law  as  were  needful  to  remove  the  nuisance  and  restore  the 
utility  of  the  streets  for  public  purposes.  The  right  of  the 
plaintiff  to  maintain  and  operate  its  wires  in  the  streets  could 
certainly  be  no  greater  than  the  right  of  railroads,  which,  by 
public  authority,  occupy  the  streets  and  highways  of  the  state. 
The  state,  in  the  exercise  of  its  police  power,  and  the  regulat- 
ing control  which  it  has  over  corporations  created  by  its 
authority,  may  exercise  a  general  supervision  over  such  cor- 
porations. It  may  prescribe  the  location  of  the  tracks,  the 
size  and  character  of  the  rails,  the  precautions  which  shall  be 
taken  for  the  protection  of  the  public,  and  the  character  and 
style  of  highway  crossings;  and  no  one  has  ever  questioned 
that  it  may  do  whatever  is  necessary  and  proper  for  the  public 
welfare  in  the  control  and  regulation  of  the  franchises  which 
sucli  corporations  have  obtained  by  statutory  authority. 

Now,  what  has  the  legislature  attempted  to  do  in  this  case? 
By  the  act  chapter  534  of  the  Laws  of  1884  it  was  provided 
that  all  telegraph,  telephone,  and  electric-light  wires  and  cables, 
in  all  cities  of  the  state  having  a  population  of  five  hundred 
thousand  or  over,  "  shall  hereafter  be  placed  under  the  surface 
of  the  streets,  lanes,  and  avenues "  of  the  city,  and  that  it 
should  be  accomplished  before  the  first  day  of  November^ 
1885.  It  was  further  provided  that  in  case  the  owners  of  the 
property  specified  should  fail  to  comply  with  the  act  within 
the  time  specified,  the  local  governments  of  the  cities  should 
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The  plaintiff  constructed  its  telegraph  lines  in  the  streets  of 
the  city  of  New  York,  under  the  acts  referred  to,  without  any 
special  grant  or  authority  from  the  city. 

The  claim  of  the  plaintiff  is,  that  these  acts  operated  as  a 
grant  to  it  of  a  franchise  to  use  the  streets  for  its  poles  and 
wires,  and  that  therefore  an  inviolable  contract  was  created 
which  is  under  the  protection  of  the  federal  constitution,  and 
hence  that  neither  the  state  nor  the  city,  under  its  authority, 
could  cause  its  poles  and  wires  to  be  removed  from  the  streets, 
except  upon  compensation  to  it,  ascertained  in  the  manner 
prescribed  by  the  constitution  and  laws  for  cases  where  private 
property  is  condemned  for  public  use. 

We  think  the  act  of  1848  as  amended  in  1853  can  in  no 
proper  sense  be  said  to  have  granted  any  interests  to  the  plain- 
tiff  in  the  streets  of  the  city.  There  certainly  was  no  formal 
grant,  and  the  statutes  contain  no  terms  or  phraseology  appro- 
priate to  a  grant  They  at  most  confer  upon  the  plaintiff  an 
authority  or  license  to  enter  upon  the  streets  for  its  purposes, 
and  subject  to  certain  conditions.  The  people  ot  the  state  do 
not  own  the  streets,  and  the  only  authority  the  legislature  has 
over  them  is  to  deal  with  them  as  streets,  and  to  regulate 
their  use  as  streets  for  public  purposes;  and  by  these  acts  it, 
in  effect,  determined  that  one  of  the  purposes  for  which  the 
streets  could  be  used  was  the  erection  of  poles  and  stringing 
of  wires  for  the  business  of  telegraphing,  and  that  that  was  a 
public  use  not  inconsistent  with  the  use  of  the  streets  for  gen- 
eral street  purposes.  These  were  general,  public  legislative  acts 
in  the  exercise  of  the  police  power  of  the  state,  and  therefore 
they  were  not  beyond  the  reach  or  touch  of  future  legislation. 
The  legislature  did  not  intend  to  divest  itself,  and  could  not 
divest  itself,  of  its  control  over  the  streets  for  the  public  wel- 
fare, and  we  must  infer  from  the  language  used  that  it  did 
not  intend  to  bind  itself  by  an  irrevocable  grant.  If^  there- 
fore, these  acts  are  to  be  construed  as  merely  conferring  a 
license,  which  has  been  acted  upon  by  the  plaintiff,  the  legis- 
lature could  revoke  the  license  or  modify  it  in  any  way  or  at 
any  time  when  the  public  interest  might  require  it 

But  in  this  case  it  is  not  necessary  to  hold  that  the  plaintiff 
did  not,  by  the  acts  referred  to.  obtain  some  sort  of  franchise 
in  the  streets  of  the  city.  We  may,  for  the  present  parpose, 
construe  these  acts  as  constituting,  in  some  sense,  grants  of 
interests  in  the  streets  to  the   companies  organiied  under 
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them,  and  contracts  tu6  modo  with  such  corporations,  and  yet 
the  contention  of  the  plaintiff  in  this  case  must  faiL 

In  the  exercise  of  its  rights  under  the  assumed  grant  and 
contract,  this  corporation  was  subject  to  the  regulation  and 
control  of  the  legislature.  By  giving  the  franchise  the  state 
did  not  abdicate  its  power  over  the  public  streets,  nor  in  any 
way  curtail  its  police  power  to  be  exercised  for  the  general 
welfare  of  the  people,  nor  did  the  state  absolve  itself  from  its 
primary  duty  to  maintain  the  streets  and  highways  of  the 
state  in  a  safe  and  proper  condition  for  public  travel  and  other 
necessary  street  and  highway  purposes.  The  grant,  if  any, 
was  made  in  reference  to  the  streets,  and  their  maintenance 
and  regulation  forever  as  streets.  The  state  could  at  all 
times  regulate  the  size  and  location  of  the  poles,  the  height 
of  the  wires  from  the  surface  of  the  ground,  and  their  loca- 
tion in  the  streets;  and  when  the  poles  and  wires  became  a 
serious  obstruction  and  nuisance  in  the  streets,  from  any 
cause,  it  could  take  such  action  and  make  such  provisions  by 
law  as  were  needful  to  remove  the  nuisance  and  restore  the 
utility  of  the  streets  for  public  purposes.  The  right  of  the 
plaintiff  to  maintain  and  operate  its  wires  in  the  streets  could 
certainly  be  no  greater  than  the  right  of  railroads,  which,  by 
public  authority,  occupy  the  streets  and  highways  of  the  state. 
The  state,  in  the  exercise  of  its  police  power,  and  the  regulat- 
ing control  which  it  has  over  corporations  created  by  its 
authority,  may  exercise  a  general  supervision  over  such  cor- 
porations. It  may  prescribe  the  location  of  the  tracks,  the 
size  and  character  of  the  rails,  the  precautions  which  shall  be 
taken  for  the  protection  of  the  public,  and  the  character  and 
style  of  highway  crossings;  and  no  one  has  ever  questioned 
that  it  may  do  whatever  is  necessary  and  proper  for  the  public 
welfare  in  the  control  and  regulation  of  the  franchises  which 
such  corporations  have  obtained  by  statutory  authority. 

Now,  what  has  the  legislature  attempted  to  do  in  this  case? 
By  the  act  chapter  534  of  the  Laws  of  1884  it  was  provided 
that  all  telegraph,  telephone,  and  electric-light  wires  and  cables, 
in  all  cities  of  the  state  having  a  population  of  five  hundred 
thousand  or  over,  '*  shall  hereafter  be  placed  under  the  surface 
of  the  streets,  lanes,  and  avenues "  of  the  city,  and  that  it 
should  be  accomplished  before  the  first  day  of  November^ 
1885.  It  was  further  provided  that  in  case  the  ownera  of  the 
property  specified  should  fail  to  comply  with  the  act  within 
the  time  specified,  the  local  governments  of  the  cities  should 
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remove,  without  delay,  all  racb  Wires,  cables,  and  poles  when- 
ever found  in  their  respective  cities.  Under  that  act  no 
property  was  or  could  be  taken  from  any  of  the  owners  speci- 
fied. They  were  simply  required  to  remove  their  poles  and 
wires  from  the  surface  of  the  streets,  End  place  the  wires  under- 
j^round.  Their  property  was  not  taken,  but  the  use  of  their 
franchise  was  regulated.  In  1885,  chapter  499  was  enacted, 
which  provided  for  the  appointment  of  a  board  of  commis- 
fiioncrs  of  electrical  subways,  and  that  board  was  -charged  with 
the  duty  of  enforcing  the  provisions  of  the  act  of  1884.  It 
ivas  made  the  duty  of  that  board  to  cause  to  be  removed  from 
the  surface  of  the  streets  and  put  and  maintained  under- 
ground, whenever  practicable,  all  electrical  wires  and  cables, 
80  as  to  enable  and  require  all  duly  authorized  companies 
operating  the  same  to  transact  their  business  with  underground 
conductors  whenever  practicable.  All  subways  for  under- 
ground conductors  of  electricity  were  required  to  be  built 
under  the  direction  and  control  of  that  board,  and  no  elec- 
trical wires  or  cables  were  to  be  allowed  above  the  surface  of 
the  streets  without  the  permission  of  the  board.  Commis- 
sioners were  duly  appointed  under  that  act,  and  in  1886  the 
Consolidated  Telegraph  and  Electrical  Subway  Company  of 
New  York  having  been  incorporated  under  the  laws  of  this 
state,  the  commisBioners  entered  into  a  contract  with  it, 
whereby  it  contracted  to  build,  with  its  own  capital,  the  neces- 
sary subways  for  the  electrical  conductors,  the  subways  to  bo 
constructed  in  all  respects  subject  to  the  approval  of  the 
commissioners.  It  was  also  provided  in  the  contract  that  all 
corporations  owning  and  operating  electrical  wires  above  the 
streets  should  have  the  right  to  place  them  in  the  subways 
under  certain  conditions  specified.  In  1887,  the  legislature 
enacted  chapter  716,  entitled  "An  act  in  relation  to  electrical 
conductors  in  the  city  of  New  York.'*  By  that  act,  the  agree- 
ment made  between  the  subway  commissioners  and  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company  above 
referred  to  was  ratified  and  confirmed,  and  the  act  provided 
that  whenever,  in  the  opinion  of  the  board  of  electrical  control 
constituted  by  that  act,  sufficient  conduits  or  subways  under- 
ground shall  have  been  made  ready,  the  board  shall  notify  the 
owners  or  operators  of  the  electrical  conductors  aboveground 
in  such  streets  or  locality  to  make  such  electrical  connections 
in  such  underground  conduits  or  subways  as  shall  be  deter- 
mined by  the  board,  and  to  remove  their  poles  and  wires  from 
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tbe  street  within  ninety  days  after  such  notice.  This  pro- 
vision  was  made  a  police  regulation  in  and  for  the  city  of  New 
York,  and  in  case  it  was  not  complied  with  by  the  telegraph 
or  other  companies  referred  to,  it  was  made  the  duty  of  the 
commissioner  of  public  works  to  cause  the  poles,  wires,  etc.,  to 
be  removed  forthwith  by  the  bureau  of  encumbrances,  upon 
the  written  order  of  the  mayor  to  that  effect. 

Subways  having  been  constructed  in  certain  of  the  streets 
of  the  city  of  New  York,  by  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  under  the  supervision  and  with 
the  approval  of  the  board  of  electrical  control,  notice  was 
given  to  the  plaintiff,  as  provided  in  the  act,  to  remove  its  poles 
and  wires  from  the  streets,  and  place  its  electrical  conductors 
in  such  subways.  Having  refused  to  comply  with  such  notice 
and  with  the  provisions  of  the  act,  the  commissioner  of  publio 
works  of  the  city  caused  the  poles  to  be  cut  down  and  the  wires 
to  be  removed  from  the  streets;  and  this  is  what  the  plaintiff 
complains  of. 

Its  property  was  not  taken  for  public  use;  it  was  simply  re- 
moved from  the  streets,  where  it  had  become  a  nuisance,  and 
the  public  authorities  had  tbe  same  right  to  remove  it  from 
the  streets,  doing  no  unnecessary  damage,  that  it  had  to  re- 
move any  other  encumbrance  therefrom.  After  the  passage 
of  the  acts  referred  to,  and  the  building  of  the  subways,  and  the 
notice  to  the  plaintiff,  it  had  no  right  longer  to  maintain  its 
poles  and  wires  above  the  surface  of  the  streets.  They  were 
then  there  without  authority,  and  thus  became  a  nuisance,  and 
hence  the  public  officials  had  the  right  to  remove  them.  It  is 
quite  true  that  the  plaintiff  could  not  remove  its  electrical  con- 
ductors into  the  subways  without  some  expense.  But  the 
same  is  true  of  railroads  occupying  streets;  they  cannot  change 
from  one  style  of  rail  to  another,  nor  from  one  place  in  the 
street  to  another,  nor  make  a  change  of  grade  without  a  con- 
siderable expense;  and  yet  the  mere  fact  that  they  are  sub- 
jected to  expanse  is  no  answer  to  the  right  of  the  public,  in 
pursuance  of  law,  to  require  them  to  comply  with  the  pre- 
scribed regulations. 

If  the  authority  did  not  otherwise  exist  to  require  these 
poles  and  wires  to  be  removed  from  the  streets,  it  could  be 
found  in  section  5  of  the  act  of  1848,  in  which  is  contained 
the  authority  to  construct  telegraphic  lines  upoir  public  roads 
and  highways,  with  the  proviso  that  the  same  shall  not  be 
**so  constructed  as  to  incommode  the  public  use  of  such  roads 
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or  highwayfi.'^  Who  shall  judge  whether  they  incommode  the 
public  use  of  the  streets?  It  is  unquestioned  that  they  do, 
and  the  legislature  has  determined  that  fact;  and  when  the 
plaintiff  maintained  its  wires  and  poles  in  the  streets  in  such 
a  manner  as  to  incommode  the  public  use  of  the  streets,  the 
legislature  had  the  right  to  provide  that  they  should  put 
them  under  the  streets,  so  that  the  streets  above  the  surface 
could  be  devoted  to  the  public  uses  for  which  they  were  in* 
tended. 

The  plaintiff  seeks  to  strengthen  its  position  in  reference  to 
the  use  of  the  streets  of  the  city  of  New  York,  under  the  laws 
of  the  United  States,  to  which  we  will  make  brief  reference. 
It  is  provided  in  section  5263  of  the  Revised  Statutes  of  the 
United  States,  that  '*  any  telegraph  company  now  organized, 
or  which  may  hereafter  be  organized,  under  the  laws  of  any 
state  shall  have  the  right  to  construct^  maintain,  and  operate 
lines  of  telegraph  through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along  any  of  the  mili- 
tary or  post  roads  of  the  United  States  which  have  been  or 
may  hereafter  be  declared  such  by  law,  and  over,  under,  or 
across  navigable  streams  or  waters  of  the  United  States;  but 
9uch  lines  of  telegraph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  such  streams  and  waters, 
or  interfere  with  the  ordinary  travel  on  such  military  or 
post  roads."  Section  5268  provides  that  **  before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privileges 
conferred  by  law,  such  company  shall  file  their  written  ac- 
ceptance with  the  postmaster-general  of  the  restrictions  and 
obligations  required  by  law."  Section  3964  provides  that  all 
letter-carrier  routes  established  in  any  city  or  town  for  the  col* 
lection  and  delivery  of  mail  matters  are  post-roads;  and  by 
the  act  approved  March  1, 1884,  it  is  enacted  that  "  all  public 
roads  and  highways,  while  kept  up  and  maintained  as  such, 
are  hereby  declared  to  be  post-routes."  The  plaintiff  filed  the 
written  acceptance  with  the  postmaster-general,  required  by 
section  6268. 

The  precise  scope  and  range  of  qperation  of  these  sections 
within  a  state  are  not  quite  apparent,  and  cannot  be  easily 
defined.  But  this  much,  at  least,  must  be  true,  that  under 
them  no  telegraph  company  could  interfere  with  the  use  of 
the  streets  and  highways  of  the  state,  except  under  regulations 
prescribed  for  the  control  of  all  telegraph  companies  within 
the  state,  nor  cuuM  such  companies  interfere  with  streets  and 
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highways  in  the  state  bo  as  materially  to  impair  their  usefulness 
as  ordiiuiry  highways.  Nor  could  these  Congressional  acts 
deprive  the  state  of  its  control  over  its  highways  and  its  right 
to  regulate  their  use  under  the  police  power  for  the  public 
welfare.  The  laws  of  Congress  are  perfectly  satisfied  by  the 
permission  granted  to  the  plaintiff,  of  which  it  is  perfectly 
feasible  for  it  to  avail  itself  to  place  its  electrical  conductors 
in  the  subways  constructed  beneath  the  surface  of  the  streets. 

We  have  carefully  scrutinized  the  contract  entered  into  by 
the  board  of  electrical  control  with  the  defendants,  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company,  and  we 
find  nothing  in  its  provisions  unreasonable  or  impractical;  and 
the  power  of  the  legislature  to  authorize  such  a  contract,  and 
to  confirm  it  when  made,  is  beyond  doubt.  These  acts  of 
1884,  1885,  and  1887  have  been  under  consideration  in  sev- 
eral cases,  and  have  uniformly  been  upheld  and  enforced: 
People  ex  rel  v.  Squire,  107  N.  Y.  593;  1  Am.  St  Rep.  893;  1 
N.  Y.  St.  Rep.  633;  United  States  Illuminating  Co.  y.  Hess, 
19  N.  Y.  St  Rep.  883;  United  States  Illuminating  Co.  v.  Grant^ 
27  N.  Y.  St  Rep.  767;  WesUm  Union  TeL  Co.  v.  Mayor  eU.j 
Opinion  by  Wallace,  J.,  in  U.  S.  C.  C. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

HiOHWATS  —  TiLBOBAPH  CoMFAHiis.  —  Th«  right  flf  Um  Itlagnpli  eom- 
paiij  to  VM  •  highway  for  its  poles  is  snbjeot  to  tho  pablie  user:  8kMm  t. 
Wedem  Umon  TeL  Co.,  121  N.  Y.  097.  Tslegmph  poto  la  paUio  streeti^ 
Mid  prooeodings  to -abate  the  same,  see  note  to  ifcObnnlel  v.  Dititrki  rf  Oh 
hmMo.  54  Am.  Bep.  290-293.  Compare  JtUm  B.  Am^u  w.  JkU  T.  Otk.  BB 
Mo.  258;  87  Am.  Bop.  398,  and  note  40^-412. 
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Statb  u  Ellbt. 

[47  Ohio  Statb,  9Ql] 

OwwiwriowAL  Law,  wbbn  Mandatory. —  A  eonstttiitlonal  prcfrlaigu 
that  "all  laws  of  a  general  natare  ihall  have  a  mufemi  opeiatim 
thronghoat  the  itate  "  is  mandatory,  and  not  direotory  merely. 

OoKSTrruTioNAL  Law.  —  Whkthsb  STATxrrBS  abb  Laws  of  Gbnb&al  Na* 
TUKB,  or  not,  depends  upon  their  subject-matter,  and  not  upon  their  form. 

OONSTITDTIOMAL  LaW— LaW  GeNXRAL  IN  FOBM,   BUT  LOGAL    IV  AfPLIGA- 

OATioN,  Void.— A  law  general  in  form  and  purporting  to  apply  to  all 
•onnties  of  a  designated  elsss,  and  to  establish  for  them  a  general  sys- 
tem of  law  regnlating  the  custody,  inveatment,  and  disbarsement  of 
their  pablic  funds  and  revenues,  but  which  in  fact  can  never  operate  but 
in  one  oonaty  in  ifae  state,  is  local  and  void  as  being  in  eonfliet  with  the 
ooostitntloiial  provisieo  that  **  all  laws  of  a  general  natoi*  shall  bav*  a 
vniform  operation  thronghovt  the  state.'* 
Qvo  Wabbamto.  «-It  was  alleged  in  the  petition  that  the  dofendanti,  as 
oommissioners  af  Sammit  County,  usurped,  assumed,  and  ezereised  tba 
power  to  loan  the  money  that  wss  or  might  be  in  the  oounty  tressnry  of 
that  county.  The  defendants,  in  their  answer,  alleged  that  as  such  com- 
missioners they  are  exercising  such  power  under  and  by  virtue  of  an  aek 
of  the  general  assembly.  The  state  demurred  to  the  answer,  daimmg 
that  the  statute  was  unconstitutional. 

Oviatt  and  AUen^  Voris  and  Voria^  and  D,  K.  Wat9on^  otfor* 
fMy-yeneroZ,  for  the  petitioner. 

Oeorge  W.  Liebevy  prosecuting  attorney^  and  PowU^  Owm^ 
RicketSf  and  BUukj  for  the  respondents. 

Williams,  J.  The  particular  provision  of  the  constitntion 
with  which  the  statute  is  claimed  to  be  in  conflict  is  section 
26  of  article  2,  which  requires  that  *'  all  laws  of  a  general 
Dature  shall  have  a  uniform  operation  throughout  the  state." 

This  provision  of  the  constitution,  it  has  been  uniformly 
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held  by  this  court,  is  mandatory,  and  not  directory  merely: 
Kelley  v.  State,  6  Ohio  St.  269;  Ex  parte  Folk,  42  Ohio  St. 
638;  State  v.  Powers,  38  Ohio  St.  54,  63.  In  the  language  of 
Scott,  J.,  in  Kelley  v.  State,  6  Ohio  St.  269,  it  is  "  a  general, 
unqualified,  and  positive  prohibition  or  limitation  of  legisla- 
tive power,  forbidding  the  giving  of  a  partial  operation  to  any 
law  of  a  general  nature,  or  in  its  own  affirmative  terms,  re* 
quiring  that  a  uniform  operation  throughout  the  state  shall  b« 
given  to  all  laws  of  a  general  nature.'' 

The  purpose  of  the  provision,  and  the  evils  intended  to  be 
remedied  by  it,  have  been  repeatedly  declared  and  pointed 
out  in  the  decisions  of  this  court  In  Lehman  ▼•  McBride,  15 
Ohio  St.  605,  it  is  said  that,  '^  under  the  former  constitution, 
laws  having  a  general  subject-matter,  and  therefore  'of  a 
general  nature,'  were  frequently  limited  expressly,  in  their  op- 
eration, to  one  or  more  counties,  to  the  exclusion  of  other  por- 
tions of  the  state.  As  a  consequence,  on  the  same  subject 
there  might  be  one  law  for  Hamilton  County,  another  for 
Franklin,  and  still  a  third  for  Ashtabula.  This  naturally  led 
to  improvident  legislation,  enacted  by  the  votes  of  legislators 
who  were  indifferent  in  the  premises,  because  their  own  im- 
mediate constituents  were  not  affected  by  it.  To  arrest,  and, 
for  the  future,  prevent  this  evil,  the  provision  in  question  was 
inserted  in  the  present  constitution."  Upon  this  subject  it 
was  said  by  Boynton,  J.,  in  McOiU  v.  State,  84  Ohio  St.  228, 
that  '*  a  general  law  that  land  should  not  be  sold  upon  exe- 
cution for  less  than  two  thirds  of  its  appraised  value  was  ex- 
cluded from  operation  in  several  counties  by  local  enactment. 
There  were  different  laws  in  different  counties  respecting  the 
descent  and  distribution  of  intestate  property.  Some  statutes 
defining  legal  offenses  were  excluded  in  their  operation  from 
a  large  part  of  the  state;  and  different  penalties  for  a  viola* 
tiou  of  the  same  act  were,  in  some  instances,  provided  for 
different  localities.  These  are  examples  of  the  legislation,  to 
prevent  which  in  the  future,  and  the  mischief  resulting  from 
it,  this  provision  of  the  constitution  was  adopted.**  And  see 
Ex  parte  Folk,  42  Ohio  St  638. 

Whether  a  statute  be  a  law  of  a  general  nature,  or  not,  de- 
pends, it  is  conceded,  upon  its  subject-matter,  and  not  upon 
its  form;  and  hence,  to  oome  within  this  constitutional  inhi- 
bition, it  is  not  necessary  that  the  statute  be  general  in  form 
Nor  can  it  be  maintained  that  because  the  act  is  local  in  form^ 
it  must  be  presumed  that  there  was  some  sufficient  local  ne- 
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cessity  for  its  enactment;  for  this  would  totally  defeat  the  pro- 
vision of  the  constitution.  If  it  must  be  assumed,  merely 
because  the  statute  has  been  enacted,  that  the  legislature  had 
information  showing  that  there  was  a  necessity  for  such  legis* 
lation  with  respect  to  the  particular  locality,  it  would  follow 
that  all  legislation  local  in  form,  must  be  upheld,  however 
general  the  nature  and  subject-matter  of  such  legislation 
might  be.  Speaking  upon  this  subject,  Okey,  J.,  in  the  opinion 
in  Ex  parte  Falk^  42  Ohio  St.  638,  says:  *'  We  are  not  willing, 
nor  are  we  permitted,  to  adopt  any  such  rule  of  construction; 
and  indeed  to  do  so  would  be  in  effect  to  unsay  what  we  have 
deliberately  said  as  to  the  mandatory  character  of  the  consti* 
tutional  provision  we  are  considering." 

The  statute  in  question  purports  to  be  general,  applying  to 
all  counties  of  a  designated  class,  and  to  establish  for  them  a 
general  system  of  law  regulating  the  custody,  investment,  and 
disbursement  of  their  public  funds  and  revenues.  But  it  is 
admitted  by  the  answer  that  Summit  is  the  only  county  in 
the  state  coming  within  the  description  of  the  statute,  and 
hence  the  only  one  to  which  it  can  apply.  And  inasmuch 
as  no  other  county  can  ever  come  within  the  operation  of  the 
statute,  there  is  no  ground  for  the  application  of  that  rule  of 
classification  under  which  legislation  applicable  to  classes  of 
municipal  corporations  into  which  others  may  enter  or  be 
admitted  by  the  increase  of  population  has  been  frequently 
sustained  by  this  court:  State  v.  Anderson,  44  Ohio  St.  247. 

The  act,  in  substance,  provides  that  the  county  commis- 
sioners shall,  in  a  specified  mode,  contract  with  one  or  more 
banking  institutions,  incorporated  uuder  the  laws  of  this  state 
or  of  the  United  States,  for  the  loan  of  the  public  money  in 
the  county  treasury,  at  a  rate  of  interest  not  less  than  two 
per  centum,  and  that  the  county  treasurer,  upon  receiving 
written  notice  from  the  commissioners  that  such  contract  has 
been  awarded,  naming  the  bank  selected  as  such  depository, 
shall  deposit  in  such  bank,  to  the  credit  of  the  county,  all 
moneys  in  his  possession,  and  thereafter,  daily,  in  like  man- 
ner, deposit  all  moneys  received  by  him  on  the  preceding 
business  day.  These  contracts  for  loaning  the  money  are 
required  to  be  renewed,  or  new  ones  made,  every  six  months 
and  provision  is  made  for  removing  the  money  from  the  pos« 
session  of  the  last  to  that  of  the  succeeding  borrower.  The 
money  so  deposited  shall  bear  interest  at  the  rate  agreed 
upon,  to  be  computed  on  the  daily  balances,  '^  and  such  inter* 
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est  shall  be  placed  to  the  credit  of  the  county  on  the  first  day 
of  March  and  September  each  year,  or  at  any  time  when  the 
account  may  be  closed."  The  act  then  points  out  in  detail 
the  mode  of  disbursing  the  funds  by  the  depositary  upon 
checks  drawn  by  the  treasurer,  the  duties  of  the  auditor  and 
treasurer  with  respect  thereto,  and  prescribes  an  elaborate 
method  for  keeping  the  fiscal  accounts  and  preserving  the 
vouchers.  Under  one  of  its  provisions,  the  treasurer  may  re- 
tain in  his  custody  funds  not  exceeding  five  thousand  dollars 
with  which  to  pay  jurors  and  witnesses  their  fees  and  war- 
rants payable  from  the  soldiers'  relief  fund. 

The  subject  of  the  statute  is  the  custody,  safe-keeping,  and 
disbursement  of  the  public  revenues,  and  the  duties  of  public 
officers  concerning  them.  Included  in  these  revenues  are  the 
moneys  collected  on  the  levy  for  the  payment  of  the  interest 
and  principal  of  the  public  debt  of  the  state,  the  general  rev- 
enue fund,  the  state  common-school  fund,  money  collected 
from  the  tax  on  the  business  of  trafficking  in  intoxicating 
liquors,  a  portion  of  which  goes  into  the  revenues  of  the  state, 
taxes  levied  for  defraying  county  expenses,  repairing  roads 
and  bridges,  and  keeping  the  poor,  as  well  as  those  collected 
upon  special  levies  for  school,  county,  township,  and  munici- 
pal purposes,  and  all  other  public  money,  from  whatever  source 
derived,  coming  to  the  hands  of  the  county  treasurer.  In 
the  safe-keeping  and  proper  disbursement  of  these  funds  are 
involved  the  credit  of  the  state,  the  due  administration  of  the 
state  government,  the  efficiency  of  the  common-school  system, 
the  proper  maintenance  and  management  of  the  benevolent 
and  penal  institutions,  and  other  matters  of  public  concern 
in  which  the  tax-payers  and  people  of  the  state  at  large  have 
important  if  not  equal  interests. 

Hitherto  the  whole  subject  of  keeping  and  disbursing  as 
well  as  raising  the  public  revenues  has  been  regarded  of  such 
common  interest  to  all  the  people  of  the  state  that  it  has  been 
regulated  by  a  general  law  operating  uniformly  throughout 
the  state.  County  treasurers  are  required  to  be  elected  in  the 
several  counties,  and  they  hold  their  office,  for  the  same  terms. 
They  are,  in  their  respective  counties,  made  the  collecting  and 
disbursing  officers  of  the  public  revenues.  The  same  general 
duties  are  enjoined  upon  them,  in  the  discharge  of  which  the 
same  legal  machinery  is  employed,  and  the  performance  of 
which  are  secured  and  enforced  in  the  same  manner.  The 
Munty  commissioners  are  ^*  required    to    provide  all  such 
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roomSy  and  fife  and  burglar  proof  vaults  and  safes,  and  oilier 
means  of  security  in  the  office  of  the  county  treasury,  as  are 
necessary  for  the  perfect  protection  of  the  public  moneys  ami 
property  therein ":  R.  S.,  sec.  859.  The  treasury  is  subject 
to  frequent  examinations,  with  or  without  notice  to  the  treas- 
urer, and  severe  penalties  and  forfeitures  are  imposed  for  his 
delinquency  or  malfeasance.  He  is  required  at  prescribed 
periods  to  make  settlements  with  the  state  auditor,  and  pay 
over  to  the  state  treasurer  all  money  belonging  to  the  state. 

It  is  claimed,  however,  that  statutes  local  in  their  applica- 
tion are  not  necessarily  invalid  because  there  is  a  general 
statute  in  force,  under  the  provisions  of  which  the  same  ob- 
ject may  be  accomplished  that  is  sought  by  the  local  statute, 
and  embracing  the  same  subject-matter.  This  may  undoubt- 
edly be  true,  but  the  local  statute  must  be  upon  a  subject  in 
its  nature  local,  as  well  as  local  in  its  operation.  Such  was 
the  statute  under  review  in  Slate  v.  Shearer^  46  Ohio  St  275. 

That  act  was  one  to  establish  a  special  school  district,  com- 
prising certain  described  territory  in  a  specified  township. 
The  general  statutes  in  force  at  the  time  provided  a  mode  for 
the  creation  of  special  districts.  The  decision  of  the  case  is 
placed  upon  the  ground  that  the  subject-matter  of  the  statute 
was  local  in  its  nature,  and  was  so  treated  by  the  general  legis- 
lation pertaining  to  the  subject. 

With  respect  to  the  general  statute  upon  the  subject.  Spear, 
J.,  in  the  opinion,  says:  *^  The  idea  pervading  the  statute  as 
to  this  feature  is,  that  the  needs  of  the  people  of  the  different 
townships  will  be  different;  that  while  in  one  the  education 
of  the  youth  may  be  reasonably  attained  by  constituting  the 
whole  territory  into  one  district,  in  an  adjoining  township  the 
same  object  can  be  better  attained  by  dividing  the  territory 
into  subdistricts,  or  by  carving  out  of  the  territory  of  the  town- 
ship a  portion  into  a  special  district,  or,  by  reason  of  changed 
oonditions,  by  the  consolidation  of  subdistricts.  This  implies 
that  the  question  of  whether  territory  in  a  given  locality  shall 
be  formed  into  one  kind  of  a  district,  or  another,  will  be  deter- 
mined by  considerations  of  local  convenience,  and  that  no 
division  by  a  rule  which  shall  be  fixed,  arbitrary,  and  uni- 
torm  will  meet  the  requirements  of  all  sections.  It  is  fore«» 
seen  that  changes  will  be  necessary  from  time  to  time,  and 
power  is  given  to  boards  of  education  to  initiate  such  changes^ 
and  the  same  may  be  brought  about  in  any  of  the  several 
localities  without  reference  to  or  disturbance  of  neighborini^ 
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districts  not  geographically  affected,  or  the  schools  within 
them.  Clearly,  then,  in  the  judgment  of  the  framers  of  the 
general  law,  divisions  of  territory  into  districts  is  matter  of 
local  concern."  In  the  same  opinion  it  is  further  said:  '^The 
question  of  division  of  territory,  like  that  of  the  erection  of 
school-houses,  and  the  procuring  of  apparatus  and  other  prop- 
erty necessary  for  the  use  of  the  schools,  would  seem  to  be  so 
far  of  local  concern  merely  that  special  necessities  might 
safely  be  left  to  be  provided  for  by  special  enactments." 

It  is  apparent  that  the  general  statutes  relating  to  the  cus- 
tody  and  disbursement  of  the  revenues  do  not  contemplate 
any  local  conditions  permitting  the  removal  of  the  public 
moneys  from  the  custody  of  the  county  treasury  as  the  place 
of  their  deposit  and  safe*keeping,  nor  that  they  should  be  held 
and  paid  out  otherwise  than  by  the  treasurer.  These  regula- 
tions are  not  founded  upon  any  considerations  merely  local, 
nor  is  the  subject  local  in  its  nature,  but,  as  we  have  already 
seen,  is  of  general  public  interest.  What  local  circumstance 
or  condition  can  there  be  with  respect  to  the  subject  in  any 
county  that  does  not  also  exist  in  every  other  county?  Or 
what  considerations  are  there  rendering  the  application  of 
this  particular  statute,  adopting  such  radical  changes,  neces- 
sary or  advisable  in  Summit  County,  that  do  not  make  it 
equally  necessary  or  advisable  in  each  of  the  counties  of  the 
state?  It  is  not  contended  that  there  are  any,  and  none  are 
perceived.  If  it  be  said  that  a  safe  place  of  deposit  in  the 
county  treasury  has  not  been  provided,  or  that  it  has  become 
temporarily  unsafe,  or  that  the  incumbent  of  the  office  is  in- 
competent or  unfaithful,  the  same  condition  of  things  is  liable 
to  occur  in  other  counties,  and  as  much  so  in  one  as  another; 
for  the  same  requirements  are  made  by  law  for  providing 
Summit  County  with  a  safe  place  for  the  deposit  of  the  public 
money  in  the  treasurer's  office,  as  are  for  every  other  county, 
and  in  each  county  the  same  regulations  are  in  force  for 
choosing  the  officer,  securing  and  enforcing  the  performance  of 
his  duties,  detecting  and  punishing  his  defalcations,  and  for 
removing  him  from  office,  and  filling  the  vacancy.  If  such 
conditions  should  exist  in  any  county,  they  must  in  their 
nature  be  temporary.  In  view  of  the  law,  it  can  hardly  be 
Sttppoeed  that  the  treasurer's  office  has  not  been  furnished 
with  the  necessary  vaults  or  places  for  the  safe  deposit  of  the 
public  funds;  and  if  such  vaults  or  places  have  been  de« 
Btroyed  or  become  unsafe,  the  duty  of  the  county  commia- 
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sioners  is  imperative  to  at  once  restora  thenii  and  make 
them  safe.  Unfaithfulness  on  the  part  of  pubUo  oflBcers  is 
exceptional,  integrity  and  competency  the  rale.  OflScial  mis- 
conduct is  therefore  not  to  be  presumed,  and  generally,  when 
it  occurs,  measures  are  promptly  taken  to  prevent  its  continu- 
ance or  recurrence.  Obviously,  the  statute,  which  the  defend- 
ants claim  confers  upon  them  the  powers  and  franchises  they 
are  charged  with  exercising,  was  not  adopted  to  meet  merely 
temporary  or  local  emergencies  or  conditions.  It  enacts  for 
Summit  County  a  permanent  and  comprehensive  system  of 
law  relating  to  the  custody  and  disbursement  of  the  public 
funds  not  only  essentially  different  from  that  established  for 
the  remainder  of  the  state  by  the  general  statutes,  but  directly 
at  variance  with  it  It  is  the  experiment  of  a  new  scheme, 
general  in  its  nature,  and  local  only  in  its  application.  It 
strips  the  present  and  each  succeeding  county  treasurer  of 
many  of  the  important  functions  of  his  office,  and  makes  him 
little  more  than  a  mere  conduit  for  the  transmission  of  the 
public  moneys  from  the  hands  of  the  tax-payers,  and  other 
sources  of  revenue,  to  the  bank  selected  as  the  depository.  It 
changes  the  place  of  their  safe-keeping,  removes  the  safe- 
guards provided  for  their  security  and  the  protection  of  the 
public,  and  substitutes  for  them  others  wholly  different,  and 
changes  the  whole  method  of  disbursement  and  the  system  of 
fiscal  accounts. 

We  are  not  to  be  understood  as  calling  in  question  the  wis- 
dom or  policy  of  the  statute.  The  system  it  provides  for  the 
safe-keeping  and  disbursement  of  the  public  money  of  Sum- 
n)it  County  may  be,  in  every  way,  a  better  one  than  that 
established  by  the  general  statute.  But  if  it  be  so  for  Sum« 
mit  County,  it  must  likewise  be  so  for  every  other  county;  for 
the  conditions  that  make  it  so  exist  in  each  alike. 

Then  the  effect  of  this  statute,  if  valid,  is  to  give  partial 
operation  to  the  criminal  laws,  and  prevent  their  uniform 
operation  throughout  the  state. 

The  criminal  code  (R.  S.,  sec.  6841)  makes  it  a  felony  for 
any  person  charged  with  the  collection,  receipt,  safe-keeping^ 
transfer,  or  disbursement  of  the  public  money,  or  any  part 
thereof,  belonging  to  the  state,  or  to  any  county,  townshipi 
municipal  corporation,  or  board  of  education  in  this  atata^ 
to  loan,  with  or  without  interest,  to  any  company,  oorporac 
tion,  or  individual,  or  to  deposit  with  any  company,  oorpo- 
ration,  or  individual,  any  portion  of  the  public  monej^  «r 
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any  other  funds,  property,  bonds,  securities,  assets,  or  effects 
of  any  kind,  received,  controlled,  or  held  by  him,  for  safe- 
keeping, transfer,  or  disbursement,  or  in  any  other  way  or 
manner,  or  for  any  other  purpose.  And  the  offender  may  be 
imprisoned  in  the  penitentiary  for  a  term  of  years,  and  heavily 
fined. 

Any  county  treasurer  who  should  deposit  the  public  moneys 
in  any  bank,  with  or  without  interest,  and  whether  po  di- 
rected by  the  county  commissioners  or  not,  would  be  guilty 
of  a  violation  of  this  section,  and  subject  to  the  punishment 
it  prescribes.  And  if  the  county  commissioners  should  ad- 
vise and  direct  such  deposit  to  be  made,  they  would  be 
equally  guilty.  It  is  sought  to  take  Summit  County  and  its 
officers  out  of  the  operation  of  this  section,  and  relieve  the 
latter  from  the  consequences  of  its  violation  by  section  18  of 
the  statute  in  question,  which  enacts  that  '*any  provision 
of  the  statutes  of  this  state  in  force  when  this  act  takes 
effect  which  conflicts  with  any  provision  of  this  act  shall  be 
held  to  be  superseded  by  the  latter,  as  to  the  matter  of  incon- 
sistency, and  not  otherwise,  in  counties  to  which  this  act  re- 
lates." 

The  penal  part  of  that  statute  is  contained  in  section  17i 
which  provides  that  "  an  officer  of  any  such  county  who  will- 
fully violates  any  provisions  of  this  act,  or  willfully  neglects 
or  refuses  to  perform  any  duty  thereby  imposed  upon  him, 
shall,  upon  conviction  thereof  in  the  court  of  common  pleas, 
be  fined  in  any  sum  not  exceeding  ten  thousand  dollars,  for 
the  use  of  the  county,  or  be  imprisoned  in  the  penitentiary 
not  moie  than  ten  years  nor  less  than  one  year,  or  both,  at 
the  discretion  of  the  court" 

Thus  it  appears,  if  effect  be  given  to  this  statute,  that 
while  it  is  a  felony  for  the  treasurer  of  any  county,  except 
Summit,  to  deposit  the  public  moneys  in  a  bank,  or  for  the 
commissioners  to  advise  or  direct  such  deposit  to  be  made,  it 
is  perfectly  lawful  for  the  treasurer  of  Summit  County  to  de- 
posit the  public  moneys  of  that  county  in  banks,  and  for  the 
commissioners  to  advise  and  direct  the  saine  to  be  done. 
Not  only  so,  but  in  that  county  the  refusal  of  the  treasurer  to ' 
make  the  deposit,  or  of  the  commissioners  to  select  the  bank 
and  direct  the  deposit,  is  made  a  felony.  In  other  words, 
under  the  operation  of  this  statute,  acts  which  in  one  county 
are  innocent,  and  the  faithful  performanoe  of  official  duty, 
are  made  grave  crimes  if  done  in  any  other  county;  and  oq 
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the  other  hand,  that  which  is  innocenti  and  the  faithful  per- 
formance of  official  duty  in  the  latter,  is  a  crime  of  equal 
gravity  in  the  former.  It  cannot  he  claimed  that  these  highly 
petial  provisions  are  merely  police  regulations.  Whether, 
therefore,  the  same  act  be  lawful  or  criminal  is  made  to  de- 
pend upon  the  boundary  of  a  county  line.  This  would  be  a 
somewhat  singular  state  of  the  law;  at  least,  it  is  that  state 
of  legislation  which,  as  already  seen,  according  to  the  former 
decisions  of  this  court,  the  particular  provision  of  the  consti- 
tution  we  have  been  considering  was  designed  to  interdict. 

We  are  therefore  of  opinion  that  the  statute  upon  which 
the  defendants  rely  as  the  source  of  their  authority  for  the 
powers  and  franchises  they  have  assumed  to  exercise  is  a  law 
of  a  general  nature,  applicable  only  to  Summit  County,  there 
being  no  other  county  having  the  specified  population  and 
containing  a  city  of  the  designated  class  and  grade,  and  is  in 
conflict  with  section  26  of  article  2  of  the  constitution  of  this 
state,  which  requires  that  *^  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state." 

Demurrer  to  answer  sustained,  and  judgment  of  ouster. 


GsNSRAL  Law,  What  la  — Thii  iabj6ot>  arinng  under  oonstihitionalpro* 
▼isions  prohibiting  the  legislature  from  passing  special  laws  where  general 
laws  can  be  made  applicable,  and  requiring  that  all  laws  of  a  general  nature 
■hall  have  a  uniform  operation  throughout  the  state,  has  been  prolifio  of  liti« 
gatioD,  and  is  important  and  interesting,  in  view  of  the  many  nice  distinc- 
tions indulged  by  courts  in  attempting  to  uphold  the  validity  of  statutei^ 
without  at  the  same  time  ignoring  such  constitutional  requirements.  These 
constitutional  provisions  are  mandatory  to  the  legislature,  and  compliance 
with  them  is  necessary  to  tlie  validity  of  legislation.  Whether  a  particular 
act  conforms  thereto  or  not  is  a  judicial  question,  with  one  exception,  and 
that  exception  Lb,  whether  or  not  a  geueral  law  can  be  made  applicable  to  the 
subject-matter  included  vtithin  the  operation  of  the  statute  under  considera- 
tion. This  is  exclusively  a  legislative  and  not  a  judicial  question:  Eao  parte 
Falk^  42  Ohio  St.  638;  SiaU  v.  Potoers,  38  Ohio  St  54. 

Laws  of  a  general  nature,  then,  as  distinguished  from  special  laws,  are  those 
which  relate  to  subjects  of  a  general  nature,  and  deal  generally  with  them. 
The  above-mentioned  oonstittttional  requirement  involves  the  question  of  what 
is  such  a  subject^  and  how  comprehensively  it  must  be  treated  in  legislatiTe 
acts.  All  laws  to  which  such  requirements  are  applicable  must  be  so 
framed  as  to  have  a  uniform  operation  throughout  the  state,  else  they  will  be 
unconstitutional  and  void.  Under  these  oonstitutional  provisions,  a  law  whieh 
applies  only  te  an  individaal,  or  to  a  number  of  individuals  selected  oqI  of  % 
class  to  which  they  belong,  is  a  special  law:  State  t.  OalifiirHia  JCjr.  Ox,  16 
Nev.  234. 

A  general  law  Is  one  which  relates  to  or  binds  all  within  the  Jorbdiotloa 
of  the  law-making  power,  limited  as  that  power  may  be  by  its  territorial 
operation  or  by  constitntionaL  restraintb    A  law  is  not  genend  in  aaj 


Jan.  1890.]  State  v.  Ellet.  781 

red  sense  of  tbe  term,  but  is  special,  where  it  is  sQspencted  in  one  locality, 
where  exists  a  proper  snbjeet-matter  on  which  to  operate,  bat  remains  in 
fall  force  and  vigor  in  another  locality  of  exactly  the  same  kind,  or  which  in 
the  same  locality  is  or  is  not  law,  as  shall  salt  the  changing  fanoiea  of  that 
locality:  People  v.  Cooper,  83  111.  535. 

In  considering  these  prohibitions  of  the  constitation^  regard  mnst  be  bad 
to  the  sabetanee,  not  the  mere  form  given  to  the  enactment^  as  determining 
its  constitntionality.  If  the  act  must  necessarily  prodnoe  a  result  clearly 
forbidden  by  tbe  constitution,  it  cannot  be  upheld,  whatever  its  form  or  pro- 
fession: KeUey  v.  8iaU,  6  Ohio  St.  £69;  People  v.  Cooper,  83  lU.  685. 

The  meaning  of  tbe  constitutional  provision  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  is,  that  every  law  shall  have  a  uniform 
operation  upon  all  the  citizens,  persons,  or  things  of  any  class  upon  which  it 
purports  to  take  effect^  and  that  it  shall  not  grant  to  any  person  or  class  oi 
persons  privileges  which,  upon  tbe  same  terms,  shall  not  equally  belong  to 
all  persons:  Brooke  v.  Hyde,  37  Cal.  366.  Uniform,  in  this  sense,  does  not 
mean  universal,  but  simply  that  the  effect  of  general  laws  shall  be  the  same 
to  and  upon  all  persons  who  stand  in  the  same  relation  to  the  law;  in 
other  words,  all  the  facts  of  whose  cases  sre  substantially  the  same:  People  ▼• 
Judije,  17  Gal.  547. 

Under  this  constractioo,  the  constitution  does  not  require  that  the  opera- 
tion of  laws  throughout  the  state  shall  be  uniform  in  any  other  sense  than 
that  their  operation  shall  be  the  same  in  all  parts  of  the  state,  under  the  same 
circumstances  and  conditions:  Oroeeeh  v.  State,  42  Ind.  547-560,  where  tbe 
court  said:  *'  It  is  only  in  a  qualified  sense  that  any  law  can  be  said  to  l>e  of 
uniform  operation  in  all  parts  of  the  state.  A  law  for  the  punishment  of 
crime  the  provisions  of  which  are  alike  applicable  to  all  parts  of  the  state 
must  necessarily  lack  uniformity  in  one  sense  in  its  operation,  not  only  as  to 
persons,  but  also  as  to  localities.  It  operates  in  those  places  where  its  pro- 
visions are  violated,  and  upon  those  persons  who  transgress  them.  Under 
the  same  droumstanoe  and  condition  its  operation  is  uniforuk  The  law  which 
affords  civil  remedies  is  uniform  in  its  provisions,  and,  under  the  like  circum- 
stances, is  nnlform  in  its  operation  throughout  the  state.  It  is  not  required 
that  every  man  shall  resort  to  that  remedy,  or  that  in  each  locality  there 
shall  1m  the  same  number,  or  any  number,  of  persons  who  shall  resort  to  the 
remedy,  in  order  to  make  the  law  uniform  in  its  operation  in  the  sense  in 
which  the  terms  are  used  in  the  oonstitution.  Such  is  the  case,  onder  all 
drcumstances,  when  one  or  more  persons  are  by  law  required  to  do  some  act 
or  acts  upon  or  in  consequence  of  which  the  law  is  to  operate." 

A  law  which  relates  to  a  certain  relation  or  oondition,  and  operates  upoa 
all  standing  in  that  condition  or  relation,  is  a  general  and  not  a  special  law, 
within  the  meaning  of  the  constitution,  as  uniformity  is  attained  by  its  oper- 
ation upon  all  persons  in  like  condition:  Iowa  B,  JR.  Land  Oo»  v.  Soper,  39 
Iowa,  1 12.  So  an  act  which  applies  to  and  embraoes  aU  of  a  olsss  of  persons 
who  are  or  may  come  into  like  situations  or  drettmstances  is  a  general  lawt 
Phillipe  V.  Miaeemn  Padfie  R'y  Co.,  86  Ma  540;  and  is  sufficient  as  to  uni- 
formity: McAwadk  V.  Mieeietippi  etc  JR,  R.  Co.,  20  Iowa,  838.  A  statute  which 
relates  to  persons  or  things  as  a  dass  is  a  general  law,  while  one  which  rdates 
to  particular  things  or  persons  of  a  dass  is  special:  Xwing  v.  ffoUUgelle,  85 
Mo.  64;  Wheeler  ▼.  PhUttdelpkia,  77  Pa.  St.  338.  An  act,  tobsgeaeral  in  its 
scope,  need  not  indude  aU  classes  of  individuals  in  the  state^  for  it  answers 
the  constitntional  requirements  if  it  rdates  to  and  operates  uniformly  upon 
the  whole  of  any  single  class:  Abeel  v.  Clark,' S^  CaL  226.    So  a  law  framed 
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in  genenl  imnaa,  rettrleled  to  no  locality,  and  operating  eqaally  nprm  all  of 
a  groap  of  objects  which,  having  regard  to  the  pnrpoiiet  of  the  legi4lati«»n« 
are  distingniahed  by  eharacteriatics  sufficiently  marked  and  important  to 
make  them  a  class  by  themselves,  is  a  geueral  law:  State  v.  ParaonSt  40  N.  J. 
L.  123;  29  Am.  Rep.  210;  Stale  Board  qf  Assessore  v.  OetUral  £L  BU  Co.,  43 
N.  J.  L.  146. 

In  Randolph  r.  Wood,  48  N.  J.  L.  88,  it  was  said  thai  '*»  law  k  to  ba  r^ 
garded  as  general  when  its  provisions  apply  to  aU  objects  of  legislation,  dis- 
tinguished alike  by  qualities  and  attributes  which  neoessitata  the  legielation, 
or  to  which  the  enactment  has  manifest  relatiou.  Sach  law  most  embrace 
all  and  ezdnde  none  whose  condition  and  wants  render  nch  l^gislatioa 
equally  necessary  or  appropriate  to  them  as  a  elass.* 

On  the  other  hand,  an  aol  may  be  special  where  il  appUet  to  msay  partio- 
nlar  and  existing  persona  or  things,  aa  well  as  where  it  applies  to  one  only; 
or  it  may  be  special  when  it  simply  describee  snoh  particular  persons  or 
things  so  that  they  may  be  known,  aa  well  as  where  it  gives  their  particular 
names  or  distinctive  appellations:  OUif  qf  Topeka  ▼.  O&ldif  32  Kan.  481; 
StnU  V.  Wileox,  45  Mo.  468. 

In  NiehoU  v.  WaUer,  87  Minn.  27^  it  was  saidt  ••It  must  be oonceded  that 
where  a  general  law,  onifora  in  its  operation,  is  required^  the  law  is  none 
the  less  general  and  uniform  because  it  divides  the  subjects  of  its  operation 
into  classesi  and  applies  diffnent  rules  to  different  classea.    For  the  purpo.<9e 
of  efficient  and  beneficial  legislation,  it  is  often  necessary  to  doao.    Tlie  ques- 
tion of  the  extent  to  which  it  may  be  done  without  running  into  special  legis- 
lation is  ft  difficult  one.    It  is  difficulty  and  periiaps  not  quite  safs^  to  state 
any  inflexible  rule.     With  respeet  to  political  subdivisions  of  the  state, 
counties,  cities,  or  towns,  the  supreme  court  of  Pennsylvania  lays  it  dowu 
that  the  only  proper  elassification  ia  by  population.     We  are  satisfied  that 
rule  is  altogether  too  narrow.    For  inst>anee,  lawa  for  iaoorporating  villagee 
or  granting  corporate  powers  or  privileges,  except  to  cities,  moat  be  general 
and  uniform  in  their  operation  throughout  the  state.    But  Tillages  lying  on 
rivers  might  require,  from  that  situation,  powers  and  privileges  not  necessary 
to  villages  inland.    Now,  a  general  law  for  the  incorporation  of  villages  thst 
conferred  such  powers  and  privileges  on  such  villages,  but  not  on  inland  vil- 
lages, if  it  operated  upon  all  villages  alike  in  that  situation,  oonld  hardly,  for 
that  reason,  be  called  speoial  legislstion.     The  difference  in  the  situation  of 
such  villages  might  furnish  a  basis  for  classifying  them  for  the  purpoee  of 
conferring  the  powers  and  privileges  rendered  necessary  or  proper  by  their 
lituation.    Ths  authorities  are  agreed  that  a  law  general  in  form,  but  special 
in  its  operation,  violates  a  oonstitntional  inhibition  of  special  legislation  as 
much  as  though  special  in  form;  and  they  are  also  agreed  that^  for  the  pur- 
pose of  applying  different  rules  to  different  subjeets,  the  legislature  can- 
not adopt  a  mere  arbitrary  classification.     To  permit  that  would  open  the 
door  to  a  complete  evasion  of  the   constitution.     Thus  in  Oommomoealik 
V.  Patton,  88  Pa.  St.  258,  the  law  was  general  in  form,  but  in  Uct  it  oould 
apply  to   only  one  county  in   the  state,   and   never,   whatever  changes 
might  come,  conld  apply  to  any  other.    It  was  held  to  be  q^aoial  legislation. 
In  Dewne  v.  ChmmMonei%  84  IlL  590^  the  law,  by  its  temi%  applied  to 
all  counties  in  the  state  having  more  than  a  specified  population.     As  there 
was  but  one  county  in  the  state  having  that  population,  the  court  held 
it  to  be  a  mere  device  to  evade  the  constitutional  provision  prohibiting 
special  legislation.      In  State  v.  Mitchell,  31  Ohio  St  592-607,  the  law  wtis 
general  in  form,  and  applied  to  cities  of  the  second  class  having  a  population 
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of  over  thirty-one  thousand  at  the  last  federal  cenrat.  There  was  but  one 
city  iii  the  state  that  answered  the  description,  and  the  court  said:  'The 
effect  of  the  act  would  have  been  precisely  the  same  if  the  city  had  been 
de^iigiiated  by  name,  instead  of  by  the  circamlocution  employed.'  These 
casei,  cited  from  many  on  the  subject,  are  sufficient  to  show  that  in  de- 
termining whether  a  law  be  general  or  special  courts  will  look,  not  to  its 
form  and  phraseology  merely,  but  to  its  substance  and  neces-ary  operation. 
A  law  ia  general  and  uniform  in  iti  operation  which  operates  equiUly  upon 
all  the  subjects  within  the  class  of  subjects  for  which  the  rule  is  adopted;  but^ 
as  we  have  said,  the  legislature  cannot  adopt  a  mere  arbitrary  classification, 
even  though  the  law  be  made  to  operate  equally  upon  each  subject  of  each 
of  the  classes  adopted.  .  .  •  .  The  principle  adopted  by  the  supreme  court 
of  New  Jersey  comes  more  nearly  to  what  we  regard  the  true  principle  of 
classification  than  that  stated  by  any  other  oourt.  We  quote  again  from 
State  v.  Hammer,  42  N.  J.  L.  435:  '  But  the  true  principle  requires  some- 
thing  more  than  mere  designation  by  such  characteristics  as  will  serve 
to  classify.  For  the  characteristics,  which  thus  serve  as  the  basis  for 
clsasificati<»i,  must  be  of  such  a  nature  as  to  mark  the  objeoti  so  des* 
ignated  aa  pecnliarly  requiring  exclusive  legislation.  There  must  be  a 
substantial  distinction,  having  a  reference  to  the  subject-matter  of  the  pro- 
poeed  legislation,  between  the  objects  or  places  embraced  in  such  legislation 
and  the  objects  or  places  excluded.  The  marks  of  distinction  on  which  the 
classification  is  founded  mnst  be  such,  in  the  nature  of  things,  as  will,  in 
some  reasonable  degree  at  least,  account  for  or  justify  the  restriction  of  tlie 
legislation.  Or  to  state  it  differently,  though  not  so  well,  the  true,  practical 
limitation  of  the  legislative  power  to  classify  is,  that  the  classification  shall 
be  upon  some  apparent  natural  reason,  some  reason  suggested  by  necessity 
by  such  a  difference  in  the  situation  and  circumstances  (^  the  subjects  placed 
in  different  olasses  as  suggests  the  necessity  or  propriety  of  different  legisla- 
tion in  reapeot  to  them." 

Again,  in  StaU  ▼.  Spande,  37  Minn.  323,  it  was  said:  <*  A  law,  to  be  general, 
need  not  operato  alike  upon  aU  the  inhabitants  of  the  state,  or  on  aU  the  cities 
or  sU  the  villages  in  the  state.  To  require  that  would  be  utterly  impractica- 
ble. A  law  ia  general  which  operates  alike  upon  all  the  inhabitante,  or  all 
the  cities,  or  all  the  villages,  or  other  subjects  of  a  class  of  such  subjects  of 
legislation.  That,  for  the  purpoee  of  legislation,  it  may  be  necessary  to  make, 
and  that  the  legislature  may  make,  such  classification  is  undoubted." 

A  statute  relating  to  persons  or  things  as  a  class  is  a  general  law.  One  re- 
lating to  particular  persons  or  things  of  a  class  is  special:  Wheeler  ▼.  P/iila- 
ddphia,  77  Fa.  St.  338.  Hence  a  statute  which  creates  a  new  class  of 
municipal  corporations,  and  leaves  nothing  to  option  or  discretion  as  to  its 
operation  in  oreating  the  new  class,  and  which  imposes  like  duties  and  be- 
stows like  powers  upon  each  municipality  of  the  new  class,  is  a  law  of  uni- 
form operationt  Lake  v.  Slate,  18  Fla.  601.  Thus  a  law  relating  to  street 
improvements,  and  affecting  all  municipalities  in  the  state  alike,  is  general: 
ThomoMm  ▼•  Aehwortk,  73  CaL  73.  For  the  purposes  of  legialation,  eitiee 
may  constitnte  a  clasi,  and  a  law  applicable  to  cities  only  may  be  generii- 
and  constitutional:  In  re  Commiseionere,  49  N.  J.  L.  488.  And  all  that  is  re- 
quired of  such  law,  in  order  that  it  may  be  uniform,  is,  that  it  equally  affect 
all  cities  in  like  situations:  Haskel  v.  Burlington,  30  Iowa,  2.32;  State  v.  WlU 
eoe,  45  Mo.  468.  Accordingly,  a  law  which  confers  upon  all  cities,  not  then 
posHoasing  it,  power  to  sell  personal  and  real  property  for  delinquent  taxes, 
is  general  and  uniform:  Hatkel  v.  Burlington,  30  Iowa,  232.     And  a  statute 
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for  the  MMnmant  and  ooll«oiion  of  taxes  which  appltaa  to  all  incorporated 
eitica  and  towna  in  the  itata  is  general:  PtoplB  ▼.  WaUaee,  70  HI.  680.  And 
aooh  law  is  TaUd,  although  there  may  be  mnnictpal  corporations  to  which  it 
is  not  applicable  because  of  their  existence  under  special  charten,  which  have 
not  been  changed  since  the  adoption  of  the  constitution:  FUmH  v.  JohtMrn^ 
108  111.  70.  So  an  act  regulating  the  police  departments  in  all  the  cities  of 
the  state,  and  declaring  that  no  policeman  in  any  city  in  the  stite  shall  be 
removed  except  for  cause,  is  general:  Mayor  etc  of  Ntw  Brunawkk  v.  Fits- 
gerald,  48  N.  J.  L.  467;  Fmgerald  ▼.  Neto  Bruntwiek,  47  N.  J.  L.  479;  54 
Am.  Hep.  182. 

The  legislature  has  power  to  dasBify  cities  and  municipal  corporations  accord- 
ing to  population,  and  then  legislate  for  each  class,  and  the  courts  will  not  inter- 
fere with  the  manner  of  class' tication:  People  ▼.  Henahaw,  76  CaL  496;  PrUeheU 
T.  Sianiakuu  Co.,  73  CaL  810;  Marmet  ▼.  State,  46  Ohio  St.  63.  In  fact»  the 
extreme  doctrine  is  announced  in  Comnumweaiih  ▼.  PattOHt  88  Pa.  St.  258,  that 
there  can  be  no  proper  classification  of  cities  or  counties  except  by  popubu 
tion,  and  that  geographical  distinctions  cannot  be  resorted  to  without  enter- 
ing the  domain  of  special  legislation.  And  while  population  may  be  made 
the  basis  of  classification  in  statutes  relating  to  cities  and  their  police  powers 
such  classification  must  be  based  upon  some  substantial  reason^  and  cannol 
be  made  the  means  of  evading  the  constitutional  interdict  of  local  or  special 
laws,  where  the  classification  is  plainly  illnsory:  State  t.  Hoagland,  51 
N.  J.  L.  62. 

A  distinction  is  to  be  observed  between  classification  which  is  merely  illu- 
sory and  that  which  is  of  such  a  nature  and  founded  on  such  qualities  or 
characteristics  as  makes  the  object  to  which  the  legislation  applies  a  distinct 
class  by  itself:  State  ▼.  Mayor  etc.  of  New  Brunswick,  42  N.  J.  L.  51. 

Where  cities  have  been  classified  by  law,  legislation  to  cure  irregularities 
in  the  construction  of  sewers  in  cities  of  the  first  class  is  general:  Maaon  t. 
Upeticer,  35  Kau.  512;  and  so  is  an  act  for  this  purpose  relating  to  cities  of 
more  than  thirty  thousand  and  less  than  fifty  thousand  inhabitants:  BuiUer* 
ford  V.  Hamilton,  97  Mo.  543;  Rutherford  v.  ffeddena,  82  Mo.  388.  So  is  an 
act  to  regulate  the  registration  of  voters  and  of  elections  in  cities  having  a 
population  of  more  than  one  hundred  thousand  inhabitants:  3unng  ▼.  ffofh 
iiteeUe,  85  Mo.  64.  So  is  a  local-option  act  which  applies  to  all  counties  in 
the  state  as  a  class,  and  to  all  incorporated  cities  or  towns  as  a  class  which 
have  a  population  of  twenty-five  hundred  or  more:  State  ▼.  Pond,  93  Mo. 
606.  So  is  a  law  authorizing  cities  containing  more  than  twenty  thousaud 
and  less  than  two  hundred  and  fifty  thousand  inhabitants  to  extend  their  lim- 
its: Kelly  V.  Meeke,  87  Mo.  396.  So  is  a  law  fixing  the  salary  of  judges  of 
criminal  courts  in  cities  having  a  population  of  forty  thousand:  State  v.  Beitz, 
62  Ind.  159.  So  legislation  is  general  which  applies  to  all  cities  of  the  third 
class,  or  to  any  city  of  less  than  ten  thousand  inhabitants  which  may  except 
it:  Reading  ▼.  Savage,  124  Pa.  St.  328;  or  which  operates  only  upon  all  cities 
of  the  first  class  having  at  the  last  federal  census  less  than  one  hundred 
thousand  inhabitants:  Weiier  ▼.  Potter,  18  Ohio  St  85;  or  an  act  proriding 
for  a  police  force  in  cities  of  the  first  grade  of  the  first  daas:  State  v.  JTiai- 
sofi,  44  Ohio  St.  137. 

In  State  v.  ^oknUns,  44  Ohio  St.  108,  it  was  said:  "  It  is  no w  too  well  set- 
tled by  the  decisions  of  this  oourt  to  be  called  in  question  that  legislation 
may  be  adapted  to  the  difierent  classes  into  which  the  municipal  oorporatioas 
of  the  state  have  been  classified,  without  violating  the  provision  of  the  con- 
stitution.    The  distinction  is  this:  that  a  law  applying  to  a  certain  class  of 
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eitie%  fixed  by  previou  l«gi«1atioii,  into  which  other  mnnieipal  oorporationa 
may  enter^  and  from  which  they  may  pasa  into  other  elaues,  by  increase  of 
population^  ia  not  apoaial,  b«t  general,  rinoe  the  grade  of  any  partioalar  city 
ia  not  deaigoated  by  th*  aot^  bat  dependa  upon  ito  growth  in  popnlatipn,  as 
it  may,  by  snch  growth,  paae  from  one  grade  or  daes  to  another." 

Laws  pnblio  in  their  objeots  may  be  confined  to  a  particular  class  of  per- 
sons, if  they  are  general  in  their  application  to  the  class  to  which  they 
apply,  and  the  distinction  is  not  arbitrary,  bat  rests  on  some  reason  of  pnblis 
policy.  Hence  an  act  ia  not  apeotai  legislation  merely  beeanse  its  provisions 
apply  only  to  pablisbers  of  newspapers:  Allen  t.  Pumeer  Pre9$  Co,,  40  Minn. 
117;  12  Am.  SL  Kep.  707.  Kor  is  an  act  which  provides  a  method  for  fore- 
closing mortgages  under  powers  and  exempting  from  its  operation  mortgages 
which  have  been  foreclosed  or  which  have  been  attempted  to  be  foreclosed: 
CM  V.  Bord,  40  Minn.  479. 

An  ac^  to  be  general  in  its  soope^  need  not  include  all  classes  of  individ- 
uals in  the  state,  and  it  answers  the  requirement  of  the  constitution  if  it 
relates  to  and  operates  uniformly  upon  the  whole  of  any  class.  Hence  an 
act  providing  for  the  vaccination  of  all  children  attending  the  public  schools^ 
and  for  the  exclusion  of  unvaccinated  children  therefrom,  is  valid:  Abeel  v. 
Clarl:,  84  CaL  226. 

A  general  law,  unlimited  as  to  time  in  its  operation,  is  not  obnoxious  to  a 
constitutional  inhibition  against  special  legislation  because  but  one  city  of  a 
class  has  the  population  necessary  to  come  within  its  purview:  Darrow  v. 
PeoiUe,  8  CoL  417;  Bx  parU  Wells,  21  Fla.  280;  StaU  v.  Oraham,  16  Neb. 
74.  Cities  may  be  olsssified  according  to  population,  and  the  fact  that  some 
of  these  classes  contain  each  but  one  city  does  not  make  such  classification 
invalid  or  bring  it  within  the  constitutional  prohibition  against  special  legis- 
lation: KUfjore  v.  Magee,  86  Pa.  St.  401. 

The  fact  that  a  law  is  applicable  to  one  or  more,  but  not  to  all,  of  the  classes 
into  which  cities  may  be  divided,  does  not  render  it  special  legislation.  Ac* 
cordingly,  an  act  providing  for  police  courts  in  cities  having  thirty  thousand 
and  under  one  hundred  thousand  inhabitants  is  not  special:  People  v,  Hen^ 
ehaw,  76  GaU  436.  And  a  statute  repealing,  generally,  all  acts  appointing 
commissioners  to  regnlate  municipal  affairs  in  general  is  not  special  because 
of  the  fact  that  there  is  but  one  commission  to  which  it  can  apply:  State 
▼.  Pareota,  40  N.  J.  L.  123;  29  Am.  Rep.  210.  While  a  law  classifying  cities 
according  to  population,  or  otherwise,  may,  when  enacted,  affect  but  one  city 
in  the  state,  it  will  generally  not  be  held  unconstitutional  for  that  reason,  if 
other  cities  of  the  state  may  reasonably  be  expected  to  fall  within  the  c*aas 
within  a  time  during  which  the  act,  if  not  repealed,  may  operate. 

U  uder  the  rule  that  it  is  not  the  form  which  a  statute  is  made  to  assume,  but 
its  operation  and  effect^  which  are  to  determine  its  constitutionality,  it  is 
generally  maintained  that  a  law,  general  in  form,  legislating  for  a  city  of  a 
certain  class,  or  containing  a  certain  population,  and  which  cannot  by  any 
possibility  become  applicable  to  any  other  city  or  cities,  is  special,  as  much 
M  though  sach  city  were  legislated  for  by  name.  Hence  if  the  classification 
a  lopted  is  that  of  population  at  the  passage  of  the  statute,  or  at  some  prior 
time,  or  if,  though  the  test  of  population  is  not  expressly  referred  to  any 
particular  date,  the  statute  is  to  operate  for  a  lim-ted  period,  during  which  no 
oity  of  the  state  can  reasonably  be  expected  to  change  in  population  so  as  to 
come  within  the  classification,  the  statute  is  unoonstitntional:  Devme  v.  Obm- 
miseionere,  84  HI.  590;  SkUe  v.  Mitchell,  31  Ohio  8t  592.  This  rule  was  applied 
in  SkUe  v.  Hammer,  42  K.  J.  L.  440,  where  the  court  said:  *'  Plainly,  a  law  may 
AM.  St.  Kap.,  Vol.  XXI.  -60 
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be  ganeral  in  its  pro^iaiont,  and  may  apply  to  the  wholoof  a  groap  of  objects 
having  characteristios  snffleieutly  marked  and  important  to  make  them  a 
claM  by  themselves,  and  yet  snch  law  may  be  in  contravention  of  the  con- 
stitutional inhibition.    Thas  a  law  enaoting  that  in  every  oity  in  the  state  in 
which  there  are  ten  oharches  there  shonld  be  three  commissioners  of  the 
water  department,  with  certain  prescribed  duties,  would  present  a  specimen 
of  such  law,  for  it  would  sufficiently  designate  a  class  of  dfeieSp  and  would 
embraoe  the  whole  of  such  class,  and  yet  it  does  not  teem  to  me  that  it  could 
be  sustained  by  the  courts.    If  it  could  be  so  sanctioned,  then  the  eonstitu- 
tional  requirement  would  be  of  no  avail,,  as  there  are  but  few  objects  that 
cannot  be  arbitrarily  associated,  if  all  that  is  requisite  for  the  purpose  of 
legislation  is  to  designate  them  by  some  quality,  no  matter  what  they  may 
be,  which  will  so  distinguish  them  as  to  mark  them  as  a  distinct  class.    Bat 
the  true  principle  requires  something  more  than  a  mere  desig^tion  by  snch 
characteristics  as  will  serve  to  classify,  for  the  characteristics  which  thus 
»erve  as  the  basis  of  classification  must  be  of  such  nature  as  to  mark  the  ob- 
jects thus  designated  as  peculiarly  requiring  exclusive  legislation.    There 
must  be  substantial  distinction,  having  a  reference  to  the  subject-matter  of 
the  proposed  legislation,  between  the  objects  or  places  embraced  in  such 
legicilation,  and  the  objects  or  places  excluded.    The  marks  of  distinction  on 
which  the  classification  is  founded  must  be  such,  in  the  nature  of  things,  as 
will,  in  some  reasonable  degree  at  least»  account  for  or  justify  the  restrii^ 
tion  of  the  legislation.    Principles  of  this  sort  can  be  best  elucidated  by 
example.     I  have  already  given  an  example  of  a  merely  arbitrary  dsssifica- 
tion  founded  on  no  casusl  relation  between  the  subject-matter  of  snch  legis- 
lation and  the  things  so  classified.     A  sample  of  tiie  other  or  legitimate  kind 
woald  be  signified  in  a  law  that  would  give  to  all  cities  in  the  state  situated 
on  tide- water  the  privilege  of  using  snch  waters  in  connection  with  their 
sewers.    In  such  an  enactment  but  a  part  of  the  cities  of  the  state  would  be 
embraced,  but  the  classification  would  be  lawful  and  proper,  inasmuch  as  the 
places  embraced  would  be  possessed  of  a  characteristic,  being  of  such  a  nature 
as  to  afford  a  reasonable  ground  for  such  sfecial  legislation.     In  the  two 
classes  of  cases  thus  exemplified,  the  basis  of  the  classification  of  the  one 
would  be  by  a  reference  to  marks  of  distinction  having  no  connection  with 
the  substance  of  the  supposed  statute;  in  the  otiier,  the  opposite  of  this 
would  obtain,  so  that  in  the  former  the  classification  would  be  formal  and 
arbitrary,  in  the  latter,  substantial,  and  springing  out  of  the  natnre  of  the 
subject  of  this  legislation.     The  present  law  is  seemingly  of  the  former 
kind.    The  class  to  which  it  is  made  applicable  is  designated  and  selected  by 
the  mark  of  each  of  its  members,  being  possessed  of  a  certain  kind  of  board 
of  officers,  —  a  circumstance  having  no  connection  but  a  formal  one  with  the 
subject-matter  of  this  law,  and  in  no  way  indicating  a  reasonable  ground  for 
making  these  particular  places  the  object  of  such  special  legislation.     In  all 
but  mere  form,  as  I  have  said,  these  places  might  as  well  have  been  desig- 
nated by  name  as  by  a  reference  to  these  organic  bodies  possessed  by  them, 
and  the  effect  of  this  law  would  have  been  precisely  the  same.**    These  prin- 
ciples were  applied  and  affirmed  in  State  v.  Trenton,  42  N.  J.  L.  486;  State  v. 
Oaddia,  44  N.  J.  L.  363;  Hammer  v.  StaU,  44  N.  J.  L.  667.    So  an  act  which 
regulates  the  salaries  of  certain  city  officers,  but  which  is,  and  always  mast 
be,  applicable  to  but  one  city,  is  special:  Contieri  v.  Mwj/qt  etc  i^Kem  Bnmi^» 
wkk,  44  N.  J.  L.  68;  To^ka  v.  QUlett,  82  Kan.  431. 

Of  a  statute  general  in  form  which  could  only  apply  to  one  oity,  the  court 
said,  in  Stitt  v.  Anderson,  44  Ohio  St.  218:  "Tlie  statute  is  not  to  apply  to 
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any  cities  that  may  at  any  time  hereafter  have  the  popnlation  named;  it  ap* 
pUe»  only  to  such  as  had  this  precise  popnlation  at  the  last  federal  census, 
and  thereby,  instead  of  classifying  the  city  of  Akron,  it  ia  taken  from  th« 
class  to  which  it  belongs  under  the  general  statute  classifying  the  cities  of 
the  state,  and  clothed  with  certain  corporate  powers  not  possessed  by  any 
city  of  its  class."    And  in  State  r.  Pugh,  43  Ohio  St.  112,  the  court  said:  **  Al- 
though it  is  admitted  that  no  other  city  than  Columbus  is  within,  or  can  be« 
fore  July  next  come  within,  the  dass  and  grade  contemplated  by  the  act,  yel 
if  any  other  city  may  in  the  future,  by  virtue  of  its  increase  in  population 
and  the  action  of  its  municipal  authorities,  ripen  into  a  city  of  the  same  class 
and  grade,  and  come  within  the  operation  of  the  act,  it  is  still  a  law  of  a  gen- 
eral nature,  and  not  invalid,  even  if  it  confer  corporate  powers.   On  the  other 
hand,  if  it  is  clear  that  no  other  dty  in  the  state  can  in  the  future  come 
within  its  operation  without  doing  violence  to  the  manifest  object  and  pur* 
pose  of  its  enactment  and  to  the  clear  legislative  intent^  it  is  a  special  aot» 
however  strongly  the  form  it  is  made  to  assume  may  suggest  its  general 
character."    So  where  a  statute  named  cities  containing  a  certain  population, 
and  then  provided  that  *'  the  office  of  any  notary  public  in  such  a  dty  hold* 
ing  a  commission  bearing  date  prior  to  the  passage  of  this  act,  and  whose  term 
of  office  as  such  notary  public  has  not  expired  at  the  time  this  act  beoomes  a 
law,  shall  be  abolished  at  the  expiration  of  ten  days  after  the  taking  effect 
of  this  act,"  it  is  special  and  void.    The  court  said:  "In  the  case  at  bar,  it  is 
■imply  impossible  for  the  act  to  ever  operate  except  upon  an  existing  state 
of  facts,  except  as  to  particular  persons  of  a  class,  and  that  dass  residents  of 
a  certain  city,  to  wit,  St.  Louis.     Its  operation  is  centered  upon  those  per- 
sons, and  ceases  when  they  are  ousted  according  to  its  terma     The  section  in 
question  may  be  a  general  law  in  form,  but  courts  of  justice  cannot  permit 
constitutional  prohibitions  to  be  evaded  by  dressing  up  special  laws  in  the 
garb  and  guise  of  general  statutes  ":  Stale  v.  fferrman,  75  Mo.  340.     A  law 
which  groups  certain  cities  for  a  special  purpose,  namely,  to  confer  on  some 
a  power  of  funding  debts  not  granted  to  others,  is  special  and  void:  State  v. 
Trenion,  42  N.  J.  L.  48(K. 

The  legislature  may  pass  laws  affecting  only  certain  localities  and  classes, 
while  an  act  excepting  certain  persons  or  things  from  an  exemption  granted 
to  others  of  the  same  class  in  the  same  territory  is  special,  and  void:  Utne^  ▼• 
Hiott,  30  S.  C.  360;  14  Am.  St.  Rep.  910.  In  Wemmam  ▼.  Wilkinsbwrg  ete, 
B'y  Co.,  118  Pa.  St.  201,  the  court  said:  *'The  title  of  the  act  of  1879  under 
which  the  defendant  company  was  organized  is  as  follows:  'An  act  to  provide 
for  the  incorporation  and  for  the  government  and  regulation  of  street-rail- 
way companies  now  incorporated,  or  which  may  hereafter  be  incorporated, 
in  cities  of  the  second  and  third  class  in  this  commonwealth.'  Its  provisions 
follow  the  title,  and  relate  only  to  the  incorporation,  government,  and  regu- 
lat  oil  of  street-railway  companies  in  cities  of  the  second  and  third  class. 
The  subject  of  this  statute  is  therefore  street-railway  companies,  which  is  a 
subject  for  general  legislation,  while  the  statute  professes  to  deal  only  with 
a  limited  number  of  these  railways,  and  these  are  selected  by  reference  to 
their  location  in  certain  cities.  Under  the  guise  of  a  general  law,  we  have 
here  one  which  is  special,  because  it  relates  to  a  few  members  of  the  general 
class  of  corporations  known  as  street-railway  companies,  and  local,  because 
its  operations  are  confined  to  particular  localities,  via.,  cities  of  the  second 
and  third  class.  The  provisions  of  the  constitution  which  forbid  local  and 
special  legislation  cannot  be  brushed  aside  so  easily.  It  is  urged  that  thia 
statute  ia  sustainable  under  the  decisions  of  this  court  recognizing  the  power 
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of  the  legislahm  to  dasiifj  the  cities  of  the  eomniomreeTth  for  pnrpo^es  of 
manicTpBl  goreniaieBt;  hvt  those  eases  rest  upon  a  very  different  principle 
from  that  ibtoItwI  in  the  present  case.  For  purposes  of  local  govemmoDt^ 
the  state  is  sabdiTided  into  eoanttes,  townships,  and  other  municipal  and 
fttcui  municipal  corporations.  Each  dsas  of  these  subdivisions  has  purposes 
to  subserre  that  are  peculiar  to  it,  and  needs  to  he  inrested  with  the  powers 
necessary  to  that  end.  Generally  speaking,  all  the  members  of  each  class 
have  the  same  loeal  funetions  to  perform.  Classification,  therefore,  upon  this 
basis  has  been  recognized,  and  a  statute  renting  to  all  the  townships,  all  the 
•ehool  districts,  or  all  the  members  of  any  particular  class  of  the  muuicipal 
dirisions  of  the  state,  has  been  held  to  be  oonstitutionaL  It  has  been  found 
desirable  to  diride  cities  into  classes  upon  the  basis  of  their  population.  TIm 
needs  of  a  great  city  with  a  half-million  or  more  of  people  are  somewhat  dif- 
ferent, in  many  respects,  from  the  needs  of  a  city  with  ten  thousand.  An 
organization  of  their  local  goTernnents  and  the  management  of  their  muniei* 
pal  affairs  Mrill  be  qoite  unlike.  Each  of  these  clashes  requires  legislation 
peculiar  to  itself;  but  such  legislation  must  be  applicable  to  sH  the  memben 
of  the  class  to  which  it  relates,  and  must  be  directed  to  the  ezistenoe  and 
regulation  of  municipal  powen,  and  to  matters  of  loeal  government.  Thm 
soppoaed  classification  in  tAie  act  of  1879  is  of  a  very  different  character. 
The  act  prorides  for  the  incorporation  and  goTemment  of  street-railway 
eompanies,  but  it  does  not  affect  all  such  companies.  It  selects  such  com- 
panies as  may  be  located  in  cities  of  the  second  and  third  class,  and  mskes 
special  provision  for  them,  while  all  other  street-railway  companies  remain 
under  the  operation  of  the  general  law.  This  is  just  what  the  oonstitutian 
declares  shall  not  be  done;  and  this  court  has  had  occasion  to  enforce  tlie 
constitutional  prohibition  in  several  cases.  In  DavU  v.  Clart,  lOi  Pa.  Si  377, 
a  statute  came  up  for  examination  which  undertook  to  deal  with  mechanics' 
Hens  in  counties  whose  population  was  less  than  two  hundred  thousand. 
This  was  held  to  be  a  local  law.  It  was  not  an  attempt  at  the  elassification 
of  counties  for  any  purpose  of  local  government,  but  an  effort  to  provide  a 
lien  in  one  part  of  the  state  under  circumstances  which  would  not  entitle  the 
mechanic  to  one  under  tiie  general  law." 

Any  legislation  which  is  arbitrary,  which  deals  with  partioular  persons  or 
things  of  a  class,  or  which  confers  privileges  or  burdens  on  towns  or  cities,  while 
other  cities  or  towns  in  like  situation  are  excepted  from  its  operation,  is  speoial 
and  void.    Instances  of  this  description  may  be  found  in  State  v.  Board  o/Li- 
eerue,  48  N.  J.  L.  438;  StaUr.  Whaor,  48  K.  J.  L.  95;  EarU  v.  Board  qfJSdm^ 
eatkm,  65  Gal.  489;  Desmond  v.  ZHnin,  55  Gal.  242;  State  v.  Wood,  49  N.  J.  L. 
86;  Appeal  of  Seranton,  113  Pa.  St.  176.     Neither  the  legislature  nor  the 
courts  have  power  to  limit  the  operation  of  any  general  law  to  any  particular 
county,  district,  or  looaHty:  DarUng  v.  RodgerSj  7  Elan.  592.     Hence  a  stat- 
■te  which,  by  its  terms,  can  apply  to  only  one,  or  at  most  to  only  part,  of  the 
whole  number  of  counties  in  the  state,  and  although  purporting  to  be  a  gen- 
eral law,  is  speeial  and  void:  State  T.  ^oytf,  19  Nev.  43;  Hattoek  ▼.  BolUng^ 
head,  49  K.  J.  L.  64;  McQiU  v.  State,  34  Ohio  St.  228;  Frediolim-9  of  Bwdmm 
Co.  V.  BwA,  49  N.  J.  L.  228;  and  this,  although  it  purports  to  have    ap- 
plication to  all  eounties  having  a  certain  designated  popolation:  Devine  v. 
Board  of  OommMonert,  84  HI.  590;  McCarthy  v.  Cornnumweabh,  110  Pa  St 
MS;  StaU  v.  Covnty  Courtj  89  Mo.  237.      This  result  foHows,  because  the 
mere  fact  of  designating  counties  as  a  class,  according  to  a  minimum  popula- 
tion, which  makes  it  certain  that  but  one  county  in  the  state  can  avail  of  the 
benefits  of  a  law  applicable  to  such  class,  is  a  mere  device  to  evade  the  oon- 
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Btitational  provision  prohibiting  special  legislation:  Demne  y.  Board  ^  Com' 
miMiomr»,  84  111.  590.  So  an  act  which  exoepfca  a  certain  county  or  counties 
from  its  operation  is  void  as  special  legislation:  Jfobhuon  r.  Perry ^  17  Kan. 
248;  KeUey  v.  State^  6  Ohio  St.  269;  Mon-Uon  v.  Bacltert,  112  Pa.  St.  322; 
DM*  V.  dark,  106  Pk.  St.  377;  State  v.  Freeholders  qf  Hudson  O).,  50  N.  J.  I* 
02;  8t(rte  v.  TVwfwAJp  <^  Northampton,  60  N.  J.  L.  496.  An  act,  however, 
which  is  Uased  on  a  minimum  of  population,  and  applies  to  all  the  counties 
in  tiie  stale  alike,  is  general  and  valid:  Hanlon  r.  Board  qf  OommiesionerSf 
63  Ind.  123;  State  v.  Standley,  76  Iowa,  215.  •  •• 

Laws  in  relation  to  taxation  must  be  general  and  uniform  thronghouV 
fhe  state,  and,  under  this  provision,  a  law  which  relates  to  the  payment  of 
poll-tax  throughout  the  state  is  general:  State  v.  FreehoUlera  qf  Bssex  County, 
45  N.  J.  h.  604.  The  constitutional  provision  does  not  take  away  from  tha 
legislature  the  power  of  selecting  the  subjects  of  taxation.  It  only  requires 
that  all  the  members  of  a  class  selected  shall  be  included  in  the  taxing  law, 
and  that  the  rule  applied  thereto  shall  be  uniform  as  to  the  whole  of  such 
dass,  and  that  the  assessment  shall  be  made  at  the  true  value  of  the  property 
oonetituting  the  class.  If  these  requirements  are  answered  by  the  law,  it  is 
general  and  valid.  Hence  a  law  providing  for  the  taxation  of  all  canal  and 
railroad  property  within  the  state  may  be  valid:  State  Board  qf  AMesaon  v. 
Central  R.  R.  Co.,  48  N.  J.  L.  146.  So  an  act  in  relation  to  the  settlement 
and  eonection  of  unpaid  taxes  in  all  the  cities  of  the  state  is  general:  In  re 
Oommianonerst  49  N.  J.  L.  488.  Bat  a  law  which  provides  a  diflerent  method 
of  levying  taxes  in  places  which  are  seaside  resorts,  from  that  provided  for 
other  places,  is  special  and  void:  State  v.  PhUbrick,  60  N.  J.  L.  581. 

Lcg'slation  aflfecting  alike  all  railroads  within  the  state  as  a  class  is  not 
special,  but  general  and  valid,  and  such  legislation  may  define  their  duties 
and  liabilities,  or  limit  the  rate  to  be  charged  for  freight  or  for  the  transpor- 
tation  of  passengers:  JlfcAunich  v.  Miesisaqtpi  etc  R,  R,  Co.,  20 Iowa,  338;  Little 
Rock  etc.  R*y  Co.  v.  Hanntford,  49  Ark.  291;  Dew  v.  Beidelman,  49  Ark.  325; 
PhiUipa  V.  Missouri  etc,  R*y  Co.,  86  Mo.  540;  Chicago  etc  R,  R.  Co.  y,  Iowa,  94 
n.  8.  155.  Although  laws  relating  to  crimes  must  be  general  and  of  uniform 
operation,  still,  it  is  only  required  that  they  operate  uniformly  and  alike  ia  all 
parts  of  the  state,  under  like  facts.  Hence  an  aot  for  the  prosecution  of 
felonies  by  affidavit  and  information  in  certain  cases  is  a  general  law:  HtanHey 
V.  State,  74  Ind.  99;  Blder  ▼.  State,  96  Ind.  162;  and  a  statute  providing  a  pun- 
iahroent  for  an  act  which  is  malum  in  se  wherever  oommitted  is  a  law  of  a 
general  nature,  and  cannot  be  pronounced  special  in  its  operation  beeans* 
the  inhibited  act  is  of  greater  evil  in  a  large  city  than  in  other  parts  of  the 
state:  Re  parte  Folk,  42  Ohio  St  638. 

Several  special  statutes  grouped  together  in  a  general  aet  donoi  aonslitate 
a  general  law:  Bitcard  qf  FreeMitrs  ▼.  Btevemum^  40  N.  J.  I^  IIX 
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State  v.  Bbownt. 

(47  Ohio  Stats,  102.] 

Ijronr,  Sinolb  Act  CoNsriTaTES.  —  A  single  act  of  ■eznal  inUroouTM 
between  persons  related  by  blood  or  affinity  within  the  d^ree  prc^bited 
by  statate  constitutes  incest. 

Inoist  —  SurrioiKNT  Averment. — Under  a  statute  prohibiting  the  com- 
mission of  the  seznal  act  between  persons  "  nearer  of  kin  than  cousins, " 
an  indictment  alleging  the  commission  of  the  sexual  act  by  nnde  and 
niece  is  sufficient,  without  a  direct  arerment  that  that  relationship  is 
nearer  than  that  beta*een  cousins,  or  that  they  were  related  by  blood  or 
affinity. 

Ingest  —  SumciENT  Averment. — An  indictment  charging  incest  between 
an  unmarried  uncle  and  his  niece  is  equivalent  to  an  averment  that  she 
was  not  his  wife. 

Incest,  wHsir  mot  Modivied  bt  Statuti^  is  Sixval  Gommsros, 
either  habitual  or  in  a  single  instance,  either  under  form  of  marriage  or 
without  it,  between  persons  too  nearly  related  in  consanguinity  or 
affinity  to  be  entitled  to  intermarry. 

IiroEST  —  Sutfioient  Avbrmsnt. — Under  a  statute  prohibiting  the  com* 
mission  of  the  sexual  act  between  persons  "  nearer  of  kin  than  couains," 
an  indictment  charging  incest  between  uncle  and  nieoe  need  not  allege 
that  they  were  not  husband  and  wife,  whether  they  had  gone  through 
the  ceremony  of  marriage  or  not.  Nor  is  it  material  in  such  case  that  the 
marriage  was  celebrated  in  a  country  where  it  was  valid. 

Criminal  Law  —  Praciioe — Discharge  of  Jury  withoxtt  Vbrdiot. — 
Where,  in  the  trial  of  a  criminal  case,  the  evidence  is  excluded  from  the 
jury  on  the  ground  that  the  indictmeut  charges  no  offense,  the  jury 
must  be  discharged  without  rendering  a  verdict. 

Indictment  for  incest. 

Homer  Harper^  prosecuting  attorney y  for  the  state. 

Bradbury,  J.  The  counts  of  the  indictment  held  to  be 
insufficient  to  charge  an  offense,  read  as  follows:  — 

Second  count.  —  The  jurors  of  the  grand  jury  of  the  state 
of  Ohio,  within  and  for  the  body  of  the  county  of  Lake,  im- 
paneled, sworn,  and  charged  to  inquire  of  crimes  and  offenses 
committed  within  said  county  of  Lake,  in  the  name  and  by 
the  authority  of  the  state  of  Ohio,  on  their  oaths,  do  further 
find  and  present  that  Benjamin  Robert  Brown,  late  of  said 
county,  on  the  eighth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-five,  with  force 
and  arms,  in  said  county  of  Lake,  and  state  of  Ohio,  being 
then  and  there  an  unmarried  man,  did  commit  fornication 
with  Rose  Cramer,  by  then  and  there  unlawfully  and  feloni* 
ously  having  sexual  intercourse  with  the  said  Rose  Cramer, 
the  said  Benjamin  Robert  Brown  being  then  and  there  the 
uncle  of  the  said  Rose  Cramer,  and  the  said  Rose  Cramer 
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being  then  and  there  the  niece  of  the  said  Benjamin  Robert 
BrowQ,  and  the  said  Benjamin  Robert  Brown  and  the  said  Rose 
Cramer  then  and  there  having  knowledge  of  their  relationship, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Ohio* 

Fifth  count.  — The  jurors  of  the  grand  jury  of  the  state  of 
Oliio,  within  and  for  the  county  of  Lake,  impaneled,  sworn, 
and  charged  to  inquire  of  crimes  and  offenses  committed 
within  said  county  of  Lake,  in  the  name  and  by  the  authority 
of  the  state  of  Ohio,  on  their  oaths,  do  further  find  and  pre- 
sent that  Benjamin  Robert  Brown,  late  of  said  county  of  Lake, 
on  the  sixth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  with  force  and  arms, 
in  said  county  of  Lake,  and  state  of  Ohio,  being  then  and  there 
a  married  man,  did  commit  adultery  with  Rose  Cramer,  by 
then  and  there  unlawfully  and  feloniously  having  sexual  in- 
tercourse with  said  Rose  Cramer,  the  said  Rose  Cramer  being 
then  and  there  the  niece  of  the  said  Benjamin  Robert  Brown, 
the  said  Benjamin  Robert  Brown  and  the  said  Rose  Cramer 
being  then  and  there  persons  nearer  of  kin  by  consanguinity 
than  cousins,  the  said  Benjamin  Robert  Brown  and  the  said 
Rose  Cramer  then  and  there  having  knowledge  of  their  rela- 
tionship, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Ohio. 

The  offense  intended  to  be  charged  by  each  of  these  two 
counts  is  a  violation  of  section  7019  of  the  Revised  Statutes. 
That  section  provides:  ''Sec.  7019.  Persons  nearer  of  kin  by 
consanguinity  or  affinity  than  cousins,  having  knowledge  of 
their  relationship,  who  commit  adultery  or  fornication  together, 
ehall  be  imprisoned." 

The  court  of  common  pleas  held  that  neither  count  charged 
an  offense  under  this  section.  The  particular  averment  or 
averments  the  omission  of  which,  in  the  opinion  of  that  court, 
were  fatal  to  these  counts  have  not  been  pointed  out  to  this 
court,  no  brief  having  been  filed  in  support  of  the  rulings  of 
which  complaint  is  made;  but  we  are  not  left  to  conjectural 
wholly,  respecting  them,  for  the  propositions  combated  by 
the  prosecuting  attorney  in  his  brief  indicate  at  least  his  un- 
derstanding of  what  they  were,  though  he  fails  to  state  them 
in  direct  terms. 

However,  after  a  careful  examination  of  this  brief  and  tha 
record  in  the  case,  we  yet  have  some  doubts  respecting  the  par- 
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iicular  defects  or  omiesions  which  the  court  of  common  pleas 
held  to  be  fatal,  and  therefore  have  carefully  examined  the 
two  counts  in  question,  with  a  view  to  ascertain  what,  if  any, 
necessary  averment  or  averments  were  omitted.    From  the 
argument  submitted  by  the  prosecuting  attorney,  it  seems 
Bome  doubt  was  entertained  by  the  court  of  common  pleas 
respecting  the  sufficiency  of  a  single  adulterous  act  to  consti- 
tute the  offense  of  incest,  one  act  only  being  charged  in  each  of 
the  counts.     That  one  such  act  is  sufficient  is  established,  we 
think,  by  the  case  of  Bamhovae  v.  Siaie^  31  Ohio  St.  39.  It  is  true 
the  statute  in  force  when  that  case  arose  prohibited  "  sexual 
intercourse''  between  parties  within  certain  degrees  of  kinship 
(Swan  &  Critchfield's  R.  S.  405,  sec.  8),  while  the  statute 
in  force  when  the  cffense  charged  against  the  defendant  was 
committed  prohibits   **  adultery  or  fornication "  within  the 
prohibited   degrees;    R.  8.,   sec.   7019.     But  there  is   noth- 
ing in   this   change   of  phraseology   to  indicate  a  purpose 
to  require  a  series  of  acts,  of  cohabiting  together,  to  consti- 
tute incest.     A  single  act  of  unlawful  sexual  intercourse  falls 
within  the  definition  of  "  adultery  "  or  "  fornication,"  accord- 
ing as  the  party  is  married  or  not:  Bouv.  Law  Diet.  92,  606; 
1  Am.   <fe   Eng.  Ency.  of  Law,  209,  and  cases  thete  cited. 
And  that  the  words  were  used  in  this  sense  by  the  legislature. 
in  declaring  what  should  constitute  incest  clearly  appears, 
when  section  7019  is  compared  with  section  7020.     The  latter 
section  prescribes  in  direct  t^rms  that  tlie  party  shall "  co- 
habit" with  another  in  a  state  of  adultery  or  fornication,  to 
constitute  an  offense  under  it;  but  in  the  section  now  under 
consideration  (sec.  7019)  no  such  word  is-^found.    The  two 
sections  are  in  immediate  juxtaposition,  were  passed  at  the 
same  time,  and  are  nearly  allied.    This  makes  the  omission  of 
the  word  "cohabit"  from  the  section  under  consideration  the 
more  significant.     It  evinces  a  purpose  to  prohibit,  in  the  one 
case,  an  act  in  its  very  nature  repulsive  and  shocking  to  every 
sense  of  decency,  while  by  the  other  section  a  demoralizing 
condition,  a  living  together  in  an  unlawful  connection,  is  the 
thing  to  be  prohibited;  and  appropriate  language  was  adopted 
1^  the  legislature,  in  erxh  section,  to  attain  the  object  in 
tiew. 

The  first  count  under  consideration  (No.  2  in  the  indict- 
ment) avers  that  the  defendant  and  Rose  Cramer,  with  whom 
ht  committed  the  "sexual  act,  were  uncle  and  niece,  respect- 
hrely,  to  each  other,  but  does  not  aver,  in  direct  terms,  tl.at 
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that  relationehip  b  nearer  than  that  hetween  cousins,  nor 
does  it  show  whether  they  were  related  by  blood  or  affinity. 

Is  it  necessary  to  aver  in  express  terms  that  the  kinship  is 
nearer  than  that  between  first  cousins  ?  or  will  it  suffice  if  the 
degree  of  it  is  averred,  and  it  is  one  necessarily  nearer  than 
cousins?  While  the  statute  (sec.  7019),  in  general  terms, 
prohibits  the  sexual  act  between  persons  ''nearer  of  kin 
....  than  cousins,"  it  may  well  be  doubted  whether  a  gen- 
eral averment,  in  the  words  of  the  statute,  would  be  definite 
enough  to  satisfy  the  rules  of  criminal  pleading.  It  would 
remain  uncertain  which  of  the  several  degrees  of  kinship 
nearer  than  that  between  cousins  was  intended  to  be  charged. 
Where,  however,  the  precise  degree  of  kinship  is  averred,  all 
indefiniteness  disappears.  Nor  is  it  for  the  jury  to  determine, 
in  each  particular  case,  whether  the  kinship  between  the  par- 
ties to  the  act,  be  they  father  and  daughter,  brother  and  sister, 
or  uncle  and  niece,  is  or  is  not  nearer  than  that  between 
cousins.  This  is  matter  of  law  determinable  by  fixed  prin- 
ciples applicable  alike  to  every  case.  The  kinship  being 
averred  to  be  that  of  uncle  and  niece,  it  was  unnecessary  to 
aver  in  addition,  that  which  was  matter  of  law,  that  they  were 
nearer  of  kin  than  cousins.  The  authorities  in  support  of  this 
principle  are  innumerable;  one  only  will  be  referred  to.  Bishop 
says,  quoting  from  BuUer,  J.:  "  It  is  one  of  the  first  principles 
of  pleading  that  you  have  only  occasion  to  state  facts,  which 
must  be  done  for  the  purpose  of  informing  the  court  whose 
duty  it  is  to  declare  the  law  arising  upon  those  facts,  and  ap- 
prise the  opposite  party  of  what  is  meant  to  be  proved,  in  order 
to  give  him  an  opportunity  to  answer  or  traverse  it":  1 
Bishop's  Crini.  Proc,  sec.  329. 

That  the  kinship  between  an  uncle  and  his  niece  is  nearer 
than  that  between  cousins,  within  the  meaning  of  this  statutci 
is  clear,  notwithstanding  that  by  the  rules  of  the  common 
law  both  were  considered  as  standing  in  the  same  degree. 
The  rule  of  the  common  law  which  accomplishes  that  result 
relates  to  the  descent  of  property  only;  for,  notwithstanding 
this  rule  of  the  common  law,  sexual  commerce  between  uncle 
and  niece  in  England  is  incestuous,  while  that  between 
oousins  is  not  The  law  respecting  incest,  from  the  nature 
of  the  mischief  to  be  prevented,  necessarily  regards  the  actual 
kinship  of  the  parties  as  the  predicate  for  its  prohibitory  en- 
acimentB:  OriffUh  v.  lUed,  1  Hagg.  Bcc.  195;  Woods  v.  Woods^ 
2  Curt  Soe.  516;  Story  on  Conflict  of  Laws,  sees.  114,  208. 
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And  the  kinship  between  an  uncle  and  niece  is  double  that 
between  cousins. 

We  bold,  therefore,  that,  within  the  meaning  of  eection  7019, 
the  kinship  between  uncle  aud  niece  is  nearer  than  that  be- 
tween cousins. 

While  the  question  whether  kinship  by  affinity  should  be 
protected  equally  with  that  by  consanguinity  is  one  about 
which  different  opinions  may  be  held  (Story  on  Conflict  of 
Laws,  sees.  114,  115),  yet  it  falls  within  the  province  of  the 
legislature  to  determine  it;  and  that  body  haying,  in  the 
same  section  and  by  the  same  words,  prohibited  the  sexual 
act,  and  prescribed  the  same  penalty  for  its  commisaion, 
whether  the  kinship  be  of  the  one  class  or  the  other,  it  is  evi- 
dent that  no  distinction  was  intended  to  be  made  between 
them,  and  that,  under  the  statute  (sec.  7019),  if  the  parties 
are  nearer  of  kin  than  cousins,  it  is  immaterial  whether  it  be 
by  consanguinity  or  affinity:  Stewart  v.  State,  89  Ohio  St  152. 
The  supposed  hardship  of  the  law  is  much  mitigated  by  the 
circumstance  that  kinship  by  affinity  of  the  husband  and; 
wife,  respectively,  with  the  family  of  the  other  terminates , 
with  the  dissolution  of  the  marriage:  Noble  v.  State,  22  Ohio 
St.  541. 

The  count  now  under  consideration  avers  that  the  defend- 
ant is  not  married,  so  that  if  the  indictment  must  show 
affirmatively  that  he  and  the  woman  with  whom  the  sexual 
act  was  committed  were  not  husband  and  wife,  it  sufficiently 
does  so;  not,  it  is  true,  by  a  direct  averment,  but  by  one  from 
which  the  fact  appears  by  necessary  implication.  The  aver- 
ment that  he  was  unmarried  is  equivalent  to  one  that  she  was 
not  his  wife. 

The  fifth  count  of  the  indictment  differs  from  the  second,  in 
that  it  avers  the  defendant  to  be  married,  and  the  sexual  act 
to  be  adultery;  and  in  addition  to  averring  that  the  defendant 
and  Rose  Cramer  were  uncle  and  niece  to  each  other,  directly 
averred  that  they  were  "  nearer  of  kin  by  consanguinity  than 
cousin." 

The  only  question  necessary  to  be  determined  in  connec- 
tion with  this  count  that  has  not  been  decided  in  passing 
upon  the  sufficiency  of  the  second  count  is  the  necessity  of 
the  count  negativing  the  marriage  of  the  defendant  and  Rose 
Cramer. 

By  referring  to  the  statute,  section  7019,  it  will  be  observed 
that  it  contains  no  exception  in  favor  of  parties  who  are  in- 
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t^r married;  the  language  is  general,  and  comprehends  them 
as  well  as  the  unmarried.  Upon  what  principle,  then,  can 
an  exception  be  ingrafted  in  this  section  by  judicial  construc- 
tion? We  know  of  none.  By  the  law  of  England,  the  inter- 
marriage of  the  parties  did  not  render  the  connection  any 
less  incestuous:  Blackmore  v.  Brider^  2  Phillim.  859;  Woods 
V.  Woods^  2  Curt.  Ecc.  616.  Bishop  defines  it  as  follows: 
''Incest,  where  statutes  have  not  modified  its  meaning,  is 
sexual  commerce,  either  habitual  or  in  a  single  instance,  and 
either  under  a  form  of  marriage  or  without  it,  between  per- 
sons too  nearly  related  in  consanguinity  or  afiSnity  to  be  en- 
titled to  intermarry":  Bishop  on  Statutory  Crimes,  sec.  727. 
The  act  is  little,  if  any,  less  repulsive  to  a  correct  sense  of 
decency,  and  no  less  a  violation  of  sound  public  policy,  be- 
cnuse  it  is  perpetrated  by  persons  living  together  publicly 
under  the  form  of  marriage,  than  if  done  by  them  clandes- 
tinely and  occasionally  only.  We  hold,  therefore,  that  by 
section  7019,  Revised  Statutes,  sexual  commerce,  as  between 
perilous  nearer  of  kin  than  cousins,  is  prohibited,  whether 
they  have  gone  through  the  form  of  intermarriage  or  not;  nor 
id  it  njatorial  that  the  marriage  was  celebrated  in  a  country 
where  it  was  valid,  for  we  are  not  bound,  upon  principles 
of  comity,  to  permit  persons  to  violate  our  oriniiual  laws, 
adopted  in  the  interest  of  decency  and  good  morals,  and 
based  on  principles  of  sound  public  policy,  because  they  have 
r.ssumed,  in  another  state  or  country,  where  it  was  lawful,  the 
relation  which  led  to  the  acts  prohibited  by  our  laws. 

After  the  jury  was  impaneled  and  sworn,  and  the  trial  be- 
gun, the  defendant's  counsel  objected  to  the  introduction  of  any 
evidence  by  the  state,  on  the  ground  that  the  counts  of  the  in- 
dictment upon  which  the  state  had  elected  to  proceed  did  not 
charge  an  offense.  The  court,  adopting  that  view,  refused  to 
permit  any  evidence  to  go  to  the  jury,  and,  updn  motion  of 
defendant's  attorney,  ordered  the  jury  to  return  a  verdict  of 
not  guilty,  and  thereupon  discharged  him  from  custody.  To 
all  which  the  prosecuting  attorney  excepted. 

If  the  view  taken  by  the  court  was  correct  and  no  offense 
was  charged,  there  was  nothing  of  which  he  could  be  acquit- 
ted, and  the  verdict  would  be  of  no  benefit  to  him.  He  could 
not  plead  it  in  bar  of  a  subsequent  prosecution.  It  would  only 
benefit  him  in  case  the  court  had  erred,  and  the  indictment 
did  charge  an  offense.  As  the  case  stood  upon  the  holding  of 
the  court,  no  offense  was  charged  against  the  defendant,  and 
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under  those  cironmstanoea  the  state  had  a  right  to  require  the 
jury  to  be  discharged.  There  was  nothing  for  them  to  do;  the 
defendant  was  not  charged  before  them  with  any  offense^  nor 
had  any  evidence  against  him  been  submitted  fbr  their  con- 
sideration. The  party  was  liable  to  be  re-indicted  and  again 
put  upon  trial;  and  if  upon  the  subsequent  trial  the  first 
indictment  was  held  good  upon  a  plea  of  former  acquittal,  the 
verdict  would  be  an  absolute  bar.  True,  the  defendant,  upon 
the  subsequent  trial,  if  the  jury  had  been  discharged  at  the 
first  one  without  rendering  a  yerdict,  might  plead  his  former 
jeopardy;  and  if  upon  that  plea  the  former  indictment 
should  be  held  good,  it  might  avail  him  as  eficictually  as  a 
verdict  of  not  guilty.  Of  this  we  express  no  opinion;  for 
whether  the  discharge  of  a  jury,  so  made  necessary  by  a 
ruling  of  the  court,  had  on  the  defendant's  own  motion,  would, 
in  case  the  first  indictment  upon  a  plea  in  bar  should  be  held 
good,  be  a  bar  to  a  subsequent  prosecution,  it  was  the  right  of 
the  state,  under  the  circumstances,  to  prevent  the  rendition  of 
a  verdict  of  not  guilty,  which  would  be  an  undoubted  bar, 
whatever  efiect  might  be  given  to  the  other. 
Exceptions  sustained.        

In  thv  casb  ot  Chinn  ▼.  State,  47  Ohio  St.  575,  Alfred  Chinn  wm  indicted, 
tried,  convicted,  and  aeutenced  to  one  ye<&r*B  imprisonment  for  having  com* 
mitted  adultery  and  incest  with  one  Ann  Rafferty.  The  indictment  was 
baaed  upon  the  provisions  of  section  7019,  Bevised  Statntes  of  Ohio,  provide 
log  that  "persons  nearer  of  kin  by  consanguinity  or  affinity  than  cousins, 
having  knowledge  of  their  relationship,  who  commit  adultery  and  fornica- 
tion together,  shall  be  imprisoned  in  the  penitentiary  not  more  than  ten 
years  nor  less  than  one  year.*  At  the  trial  the  state  proved  that  Mary 
Chinn  and  Thomas  Rafferty  are  brother  and  sister  by  consanguinity;  that 
Thomas  Rafferty  was  and  is  the  husband  of  Ann  Rafferty;  that  defendant 
Alfred  Chinn  was  and  is  the  husband  of  Mary  Chinn;  that  the  said  oonneo- 
tion  by  marriage  is  the  only  relationship  that  exists  between  Alfred  Chinn 
and  Ann  Rafferty,  and  that  they  had  sexual  intercourse,  with  knowledge  of 
their  relation,  as  charged  in  the  indictment. 

The  court  refused  to  charge  that  mpon  this  state  of  facts  the  jury  should 
return  a  verdict  of  not  guilty,  and  charged,  instead,  that  if  the  jury  believed 
these  facts,  "  then  the  said  Ann  Rafferty  was  the  sister  by  affinity  (commonly 
known  as  sister-in-law)  of  said  defendant,  Alfred  Chinn,  and  that  they  were 
nearer  akin  by  affinity  than  first  cousins.*' 

Exceptions  were  reserved  to  the  ruling  of  the  conrt,  and  to  the  charge  aa 
given. 

The  question  presented,  then,  is,  whether  or  not  the  defendant,  Alfred 
Chinn,  is  related  to  Ann  Rafferty  by  affinity  as  brother  and  sister  in  law,  and 
if  so,  whether  or  not  they  are  related  to  each  other  by  affinity  nearer  than 
cousins.  In  passing  upon  this  question,  the  eoort  said:  "  Ths  term  *  affini^,' 
as  used  in  determining  the  persons  between  whom  asarriaga  ma^  be  lawfully 
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solemnized,  and  those  between  whom  sexnal  iaterconrse  is  to  be  regarded  as 
incestaous,  has  received  in  law,  by  its  appUcation  and  nse,  a  definite  signifi- 
cation, and  we  mast  assame  that  the  legislature,  in  enacting  this  section 
defining  the  crime  of  incest,  used  it  in  the  same  sense.     It  expresses  the  rela- 
tiousliip  which  arises  by  marriage  between  one  of  the  parties  and  the  blood 
relations  of  the  other,  but  it  does  not  include  those  only  related  by  affinity  to 
the  other.   As  sometimes  slated,  the  eonaangumei  of  the  wife  are  the  ajjines  of 
the  husband,  and  vice  versa;  but  the  ajfinea  of  the  wife  are  not  those  of  the  hus- 
band, nor  are  the  cffines  of  the  husband  those  of  the  wife:  2  Stephen's  Com.  285. 
It  is  thus  defined  by  Elrakine  in  his  Institutes,  b.  1,  tit.  6,  sec.  8:  'Affinity 
is  that  tie  which  arises  in  consequence  of  marriage  betwixt  one  of  the  married 
pair  and  the  Uood  relatives  of  the  other;  and  the  rule  of  computing  its  de- 
grees is,  that  the  relations  of  the  husband  stand  in  the  same  degree  of  affin- 
ity to  the  wife  in  which  they  are  related  to  the  husband  by  consanguinity; 
which  rule  holds  also,  e  eonoerdo,  in  the  case  of  the  wife's  relations.     Thus 
where  one  is  brother  by  blood  to  the  wife,  he  is  brother  in  law,  or  by  affinity, 
to  the  husband.    But  there  is  no  affinity  between  the  husband's  brother  and 
the  wife's  sister,  which  is  called  by  the  doctors  affinitas  qffinUaiia;  because 
then  the  connection  is  formed,  not  between  one  of  the  spouses  and  the  kins- 
men of  the  other,  but  between  the  kinsmen  of  both.'    See  also  1  Bouv.  Law 
Diet.,  tit^  Affinity,  and  the  same  iu  Brown  s Law  Diet.;  1  Am.  &  Bug.  Ency.  of 
Law,  315,  and  notes;  1  Bla.  Com.  435,  Christian's  note.     In  the  note  just 
cited,  it  is  said:  '  Though  a  inan  is  related  to  his  wife's  brother  by  affinity,  he 
ie  not  so  to  his  wife's  brother's  wife,  whom,  if  circumstances  would  admit,  it 
would  not  be  unlawful  for  him  to  marry';  and.  hence  intercourse  between 
them,  however  immoral,  would  not  be  incestuous.     The  section  of  the  crimes 
act  defining  and  punishing  incest  prior  to  the  revision  of  1877  simply  desig- 
nated the  persons  by  the  relationships  in  which  they  stood  between  whom 
sexual  intercourse  was  punished  as  an  offense  (S.  &  C.  406);  and  it  will  be 
perce.ved  tiiat  those  arising  from  marriage,  as  step-father  and  step-daughter, 
step-mother  and  step-son,  simply  included  cases  of  intercourse  between  cue 
party  to  the  marriage  and  a  blood  relative  of  the  other,  following  as  far  as  it 
went  the  established  rule  for  the  determination  of  relationship  by  affinity; 
and  we  see  no  reason  for  supposing  that  the  legislature,  in  its  revision  of  the 
crimes  act,  intended  to  depart  from  this  general  rule,  and  establish  a  kind  of 
relationship  by  marriage  unknown  to  the  law.     The  fact  that  more  remote 
degrees  of  such  relationship  are  included  argues  nothing,  as  effect  can  be 
given  to  this  exteoaioo,  without  departing  from  the  principle  upon  which 
relationship  by  affinity  is  determined.     It  then  appears  that,  upon  the  proof 
offered  by  the  state,  the  defendant  should  have  been  acquitted,  and  the  court 
erred  in  charging  as  it  did.     There  is  no  relation  by  affinity  nor  consanguin- 
ity between  the  defendant  and  Ann  Raffiarty;  she  ii  sim^y  an  affiwi^  and 
not  a  eon9anguineu8f  of   Mary  Chinn,   the  defendant's  wife;    or   in  other 
words,  she  is  simply  the  wife  of  the  defendant's  wife's  brother,  Thomas  Raf- 
ferty.     Since  it  a^^pears  from  the  evidence  that  the  defendant  is  not  guilty 
of  the  crime  charged,  the  judgment  must  be  reversed  and  the  defendant  dis- 
charged. ** 
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BaRRIOK    V.    GiFFOED. 

[47  Ohio  Stats,  180.] 

OOKPORATIOHS  —  StATUTK  OF  LtMITATTONS  —  LlABILITT  OF    S1OCKHOI.DKBS. 

— When  a  oorporation  baa  become  wholly  insolventi  and  has  ceased  to  do 
business,  and  has  assigned  its  property  for  the  benefit  of  ereditors,  sait 
to  enforoe  their  statutory  liability  may  be  commenced  against  the  stock- 
holders by  creditors,  without  any  of  them  first  recoTering  judgment  and 
having  an  execution  returned  unsatisfied,  and  the  statute  of  limitations 
begins  to  run  from  that  time  against  the  right  of  action. 

CORFOBATIONB  —  StATUTB  OF  LIUITATION8 — LlABILITT  OF  S1OCKHOLDXB8. — 

Where  a  oorporation  has  property  and  oontinues  to  do  business,  a  eredi* 
\or  must  first  obtain  judgment  against  it,  and  have  an  execution  returned 
unsatisfied,  before  he  can  bring  suit  against  the  stockholders  upon  their 
individual  statutory  liability,  and  the  statute  of  limitationa  begins  to 
run  against  them  from  that  time,  and  not  before. 

Oorporation  ^  Method  of  ENFOBdMa  Statutort  Liabilribb  of  Stook- 
HOLDXR8.  —  A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  method 
to  be  adopted  by  creditors  of  an  insolvent  oorporation  to  enforce  the 
statutory  liability  of  its  stockholders,  and  when  such  suit  is  brought» 
no  creditor  can  acquire  priority  nor  maintain  a  separate  suit  to  enforoe 
such  liability  in  his  own  behalf. 

Corporation  —  InsoLYxircT  —  Crbditob's  Bill  —  Statutb  of  Ldcita- 
TiONB.  —  A  suit  in  the  nature  of  a  creditor's  bill  to  enforoe  the  statutory 
liability  of  the  stockholders  of  an  insolvent  corporation  saves  the  run- 
ning of  the  statute  of  limitations,  not  only  as  against  the  claim  of  the 
one  filing  it|  but  also  as  against  the  claim  of  every  creditor  of  the  cor- 
poration who  comes  into  the  action  before  its  final  termination. 

Corporations  —  Liabilitt  of  Stockholders.  —  A  change  in  the  stock- 
holders  of  a  corporation  has  no  effect  upon  its  legal  status.  It  remaini^ 
through  all  changes  in  the  personnel  of  its  stockholders,  the  same  legal 
entity,  possessed  of  the  same  rights,  and  subject  to  tiie  same  liabilities. 

Corporations  —  Liabilitt  of  Nrw  Stogilholdbr.  —  When  one  purchases 
or  acquires  stock  in  a  corporation,  no  matter  at  what  time,  he  acquires  a 
fractional  interest  in  the  capital  stock,  assets,"  profits,  and  liabilities  of 
the  corporation. 

Corporations  —  Liabilitt  of  Nxw  Stooeholdbb. — If  an  existing  stock- 
holder of  an  insolvent  corporation  is  solvent,  it  is  immaterial,  so  far  as 
his  statutory  liability  to  creditors  is  concerned,  when  he  became  the 
owner  of  the  stock,  or  from  whom  he  acquired  it, 

J,  BuckingJiamj  for  the  plaintiff  in  error, 
/.  R.  DavieSy  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  A  number  of  errors  are  assigned,  whicV, 
so  far  as  they  arise  upon  the  record,  we  will  proceed  to  notice. 

1.  It  is  first  claimed  that  the  action  of  Gifford  against  the 
stockholders  on  their  statutory  liability  was  barred  by  the 
statute  of  limitations.  There  is  no  question  as  to  the  period 
of  the  limitation.  The  liability  is  one  created  by  statute,  and 
must  therefore  be  commenced  in  six  years  from  the  time  it 
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accrues:  R.  S.,  sec.  4981;  Hawkins  y.  Furnace  Co,,  40  Ohio 
St.  507. 

It  ia  then  necessary  to  determine,  —  1.  When  the  right  of 
action  of  Gifford  against  the  stockholders  accrued;  and  2.^ 
Whether  it  was  commenced  in  the  requisite  time  thereafter. 

The  action  of  the  coal  and  iron  company  was  commenced 
October  10,  1878.  It  was  an  action  by  it  as  a  creditor  "  on 
behalf  of  itself  and  all  other  creditors  of  the  Sunday  Creek 
Coal  and  Iron  Company,"  against  the  company  and  its  stock- 
holders. Gifford  was  made  a  party,  and  the  prayer  was,  that 
an  account  be  taken  of  the  amount  due  it  "  and  the  other 
creditors  of  said  insolvent  company." 

Gifford's  claim  was  based  upon  the  right  to  the  return  of 
certain  bonds,  belonging  to  him,  in  the  possession  of  the  com- 
pany. He  demanded  a  return  of  the  bonds  June  15,  1874. 
The  bonds  not  being  returned,  he  afterwards  commenced  suit 
against  the  company  in  the  common  pleas  of  the  county,  and 
at  the  January  term,  1881,  recovered  a  judgment  thereon  for 
the  sum  of  $8,863.05  for  the  conversion  of  the  bonds.  There- 
after, on  August  30,  1881,  he,  by  leave  of  the  court,  filed  his 
answer  and  cross-petition  in  this  suit,  setting  up  the  recovery 
of  his  judgment,  and  his  right  as  a  creditor  of  the  coal  and 
iron  company  to  resort  to  the  statutory  liability  of  its  stock- 
holders for  the  satisfaction  of  the  same.  He  also,  as  a  first 
cause  of  action,  averred  the  existence  of  certain  unpaid  sub- 
scriptions to  the  capital  stock  of  the  company,  and  asked  that 
they  should  be  first  applied  to  the  payment  of  his  claim.  This 
was  found  against  him  by  the  court,  and  no  recovery  wns 
allowed  him  thereon;  so  that  all  the  questions  on  error  arise 
upon  the  cause  of  action  against  the  stockholders  upon  their 
statutory  liability. 

Issues  of  fact  were  made  by  the  answer  of  the  plaintiff  in 
error,  Barrick,  and  other  stockholders,  and  the  replies  of  Gif- 
ford thereto.  These  issues  were  all  found  in  favor  of  Gifford. 
So  that  it  appears  from  the  record,  —  1.  That  he  was  delayed 
in  the  recovery  of  his  judgment  against  the  company  by  the 
opposition  of  Barrick  and  other  stockholders;  2.  That  on  De- 
cember 23, 1876,  the  company  became  insolvent,  and  made  an 
assignment  of  all  its  property  for  the  benefit  of  its  creditors; 
and  3.  That  up  to  this  time  it  was  the  legal  and  equitable 
owner  of  a  large  amount  of  unencumbered  property,  subject 
to  levy  and  sale  on  execution,  amounting  in  value  at  times 
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to  more  than  ft  handred  thoaeand  dollars,  and  at  no  time  to 
less  than  twenty  thousand  dollars. 

The  liability  of  the  stockholders  tinder  the  statute  is  not  a 
primary  resooroe  of  the  creditors:  Wright  y.  McCormack^  17 
Ohio  St.  86.  And  it  follows,  as  a  corollary  from  this,  that,  as 
a  general  rule,  it  can  only  be  resorted  to  after  the  assets  of  the 
company  have  been  exhausted.  ''This  rule,**  says  Mr.  Cook, 
who  has  made  the  subject  a  special  study,  ^is  based  upon  the 
principle  that  the  liability  of  the  share-holder  is  not  a  primary 
resource  of  corporate  creditors,  and  is  not,  therefore,  to  be  re- 
sorted to  if  the  assets  of  the  corporation,  including  the  assess- 
ments on  the  stock  enforceable  at  common  law,  will  suffice  to 
pay  the  debts ":  Cook  on  Stock  and  Stockholders,  sec.  219. 
See  also,  to  the  same  effect,  Thompson  on  Lialnlity  of  Stock* 
holders,  sees.  312,  813,  824. 

But  this  rule  does  not  require  that  in  all  cases  a  judgment 
must  be  recovered  against  the  corporation,  and  an  execution 
issued  and  returned  no  goods,  before  tho  creditor  has  the 
right  to  proceed  against  stockholders  on  their  statutory  liabil- 
ity. The  law  does  not  require  the  doing  of  a  vain  thing,  and 
therefore,  where  the  company  has  become  wholly  insolvent, 
has  ceased  to  do  business,  and  assigned  all  its  property  to  a 
trustee  for  the  benefit  of  its  creditors,  the  suit  to  enforce  their 
statutory  liability  may  be  commenced  against  the  stockholders 
by  the  creditors,  without  any  of  them  first  recovering  a  judg- 
ment against  the  company,  and  having  an  execution  issued 
and  returned  unsatisfied:  Morgan  y.  LewiSy  46  Ohio  St  1; 
Thompson  on  Liability  of  Stockholders,  sec.  321. 

But  it  is  claimed  on  the  authority  of  Hawkins  v.  Furnace 
Co,j  40  Ohio  St.  507,  that  insolvency,  in  the  sense  that  the 
company  is  indebted  in  a  sum  greater  than  its  assets,  is  suffi- 
cient, and  that  the  right  of  action  in  favor  of  creditors  against 
stockholders,  upon  their  statutory  liability,  then  accrues, 
although  the  company  is  possessed  of  property  subject  to  levy 
and  sale  on  execution,  and  continues  to  do  business.  We  do 
not  so  understand  this  case.  The  question  in  the  case  arose 
upon  a  demurrer  to  the  petition,  which  simply  averred  that 
"  in  the  course  of  its  business,  the  company  became  largely 
involved  in  debt,  and  became  insolvent  in  the  year  1860. *• 
And  it  is  said,  in  the  opinion  by  Martin,  J.,  **  Whether  a  judg- 
ment debtor  only  can,  in  analogy  to  a  creditor's  bill,  maintain 
the  action,  is  a  question  that  has  not  been  argued  before  us, 
and  upon  which  we  express  no  opinion.     The  theory  of  the 
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petition  10,  that  when  the  company  is  insolvent  and  the  debt 
is  due,  the  action  accrues.    This  theory  is  the  more  favorable 
one  for  the  plaintiff  in  considering  the  demurrer,  and  we  adopt 
if    Now,  it  is  jdain  that  what  is  here  meant  ifl,  that  the  court 
adopts  the  theory  of  the  plaintiff  as  the  one  most  favorable  to 
him  on  the  demurrer  to  his  petition,  and  not  that  it  adopts 
it  as  the  true  rule  in  determining  when  the  cause  of  action 
accrues.    If,  however,  by  the  term  **  insolvent,"  as  used  in  this 
case,  is  simply  meant  the  want  of  assets  by  a  corporation 
sufficient  to  pay  all  its  debts,  notwithstanding  it  has  property 
subject  to  levy  and  sale  on  execution,  and  continues  tod) 
business,  then  it  is  not  approved.     8uch  a  rule  would  be  not 
only  uncertain,  but  deceptive  to  the  creditor.     The  right  to 
commence  the  action  would  be  a  matter  of  speculation.    It 
could  not  be  determined,  before  bringing  the  action  and  tak- 
ing an  account,  whether  the  company  was  indebted  in  a  sum 
greater  than  its  assets  would  pay  or  not.     A  rule  of  certainty, 
applicable  to  sucU  cases,  should  be  adopted.     Tiie  true  rule, 
and  that  which  is  usually  adopted,  where  the  company  has 
property  and  continues  to  do  business,  is  to  require  the  credi- 
tor first  to  obtain  a  judgment  against  the  corporation  and 
cause  an  execution  to  be  issued,  and  if  it  is  returned  not 
levied  for  want  of  goods,  then  the  creditor  has  the  right  to 
commence  suit  against  the  stockholders  upon  their  individual 
liability,  and  the  statute  of  limitations  begins  to  run  against 
the  right  of  action  from  that  time,  and  not  earlier. 

So  long  as  the  company  is  possessed  of  corporate  property, 
and  continues  to  transact  its  business,  the  stockholders  should 
be  regarded  as  estopped  from  averring  that  the  right  of  ac- 
tion against  them,  as  individuals,  accrued,  by  reason  of  the 
insolvency  of  the  company,  at  a  period  earlier  than  the  return 
of  an  execution  unsatisfied,  issued  upon  the  judgment  of  a 
creditor  of  the  company.  Stockholders  have  the  means  of 
knowing  the  condition  of  their  company  much  better  than 
creditors,  and  if  the  company  continues  to  do  business  upon 
an  insolvent  basis,  it  should  be  regarded  as  permitted  by  the 
stockholders,  as  the  directors  and  officers  of  the  company  de- 
rive their  authority  from,  and  are  the  agents  of,  the  stock- 
holders. 

We  therefore  conclude  that  in  this  case  the  right  of  the 
creditors  of  the  coal  and  iron  company,  to  sue  its  stockholders 
upon  their  statutory  liability  accrued  when  the  company 
made  an  assignment  of  all  itd  property  and  ceased  to  do  buai- 
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ness,  on  December,  23,  1876,  and  not  earlier:  Thompson  on 

Liability  of  Stockholders,  sec.  293. 

2.  The  next  question  is,  Was  it  arrested  by  the  oommence- 
ment  of  judicial  process  within  the  limitation  of  the  statute? 
A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  proceed- 
ing to  be  adopted  by  creditors  of  an  insolvent  corporation 
seeking  to  enforce  the  statutory  liability  of  its  stockholders: 
Um8t$d  v.  BtLsHrkj  17  Ohio  St  113.  And  when  such  suit  is 
commenced,  no  creditor  can  acquire  priority,  or  institute  a 
separate  suit  for  the  enforcement  of  such  liability  in  his  own 
behalf:  Wright  ▼.  McCormaek,  17  Ohio  St.  86.  So  that  it  ne- 
cessarily follows  that  the  effect  of  commencing  the  suit  by 
one  creditor  is  to  save  the  running  of  the  statute  of  limita- 
tions, not  only  as  against  the  claim  of  the  one  filing  it,  but  also 
as  against  the  claim  of  every  creditor  of  the  corporation  who 
comes  into  the  action  before  its  final  determination.  And  this 
is  the  general  rule.  *'  A  bill  filed  by  one  creditor,  as  plain- 
tiff, in  behalf  of  himself  and  others  will  prevent  the  statute 
from  running  against  any  of  the  creditors  who  came  in  under 
the  decree.  Every  creditor  has,  after  the  filing  of  a  bill,  an 
inchoate  interest  in  the  suit,  to  the  extent  of  its  being  con- 
sidered  as  a  demand,  and  to  prevent  his  being  shut  out,  be- 
cause the  plaintiff  had  not  obtained  a  decree  within  the  six 
years":  Angell  on  Limitations,  6th  ed.,  p.  346,  sec.  331.  See 
also  Sterndale  v.  Hankinaon,  1  Sim.  393;  Brinkerhoff  v.  Boat* 
wick,  99  N.  Y.  185;  Angell  on  Limitations,  sec.  167. 

'*  In  such  a  proceeding,"  says  Morawetz,  "the  proceeds  of 
the  liability  of  all  the  share-holders  are  regarded  as  a  fund  to 
be  distributed  ratably  among  all  the  creditors.  Every  cred- 
itor is  entitled  to  come  in  and  share  in  the  distribution, 
whether  he  has  previously  obtained  a  judgment  or  not.  Tliose 
creditors  whose  claims  against  the  corporation  are  disputed 
may  establish  their  claims  before  a  master  in  chancer}',  or 
referee,  or  in  such  other  way  as  the  court  may  direct":  Mora- 
wetz on  Private  Corporations,  sec.  884. 

An  examination  of  the  amended  petition  of  the  iron  com- 
pany, filed  April  1, 1881  (the  original  petition  filed  October  10, 
1876,  not  being  printed),  shows  that  it  was  in  fact  a  creditor's 
bill.  It  purported  to  be,  and  was,  brought  by  the  plaintiff  "on 
behalf  of  itself  and  nil  other  creditors  of  the  coal  and  iron 
company";  and  a^ked  for  an  account  on  behalf  of  itself  "and 
the  other  creditors  of  said  insolvent  company."  Hence,  as 
Gifford's  cause  of  action  against  the  stockholders  first  accrued 
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in  1876,  it  was  not  barred  when  the  suit  was  begun.  And  this 
would  be  60,  even  if  it  were  held  that,  as  to  him,  it  was  not 
commenced  until  he  filed  his  cross-petition,  which  was  Au- 
gust  10,  1881. 

3.  It  is  also  claimed  as  a  defense  that,  after  the  assignment 
by  the  company  and  the  acceptance  of  his  trust  by  the 
asttignoe,  an  agreement  was  entered  into  by  the  assignee,  Qif- 
ford,  and  the  other  creditors,  that  the  unpaid  subscriptions 
averred  by  Gifford  in  his  first  cause  of  action  to  be  due  should 
not  be  collected  or  required  by  the  assignee  to  be  paid;  and 
that  by  reason  of  this  agreement  Gifford  lost  his  right  to  en- 
force payment  under  the  statutory  liability,  on  the  ground 
tliat  he  had  thereby  released  a  primary  fund,  and  to  which  he 
might  have  resorted  for  the  payment  of  his  claim.  We  shall 
not  consider  the  question  of  law  intended  to  be  raised  by  this 
defense,  for  the  reason  that  there  is  no  positive  averment  that 
there  were  any  unpaid  subscriptions  to  be  collected.  The 
judgment  of  the  court  was  against  Gifford  on  his  first  cause 
of  action;  in  other  words,  it  found  against  the  existence  of 
any  such  subscriptions,  so  that  there  was  nothing  to  release 
by  the  alleged  agreement,  and  the  rights  of  the  defendant 
were  in  no  way  affected  thereby.  In  order  to  haye  raised 
the  question,  the  defendant  should  haye  averred  that  there 
were  such  unpaid  subscriptions,  and  that  they  were  released 
by  the  agreement.     But  this  has  not  been  done. 

4.  It  is  also  claimed  that  the  court  erred  in  sustaining  a 
demurrer  to  the  sixth  defense  of  the  defendant's  answer.  It 
reads  as  follows: — 

'^  That  two  hundred  of  the  four  hundred  shares  which  the  de- 
fendant  in  said  second  cause  of  action  is  alleged  to  be  the  owner 
had  not  been  issued  or  sold  by  the  said  the  Sunday  Creek 
Coal  and  Iron  Company,  nor  was  the  legal  or  equitable  owner 
or  holder  thereof,  at  the  time  said  last-named  company  as- 
sumed and  agreed  with  said  the  Sunday  Creek  Coal  and 
Iron  Mining  and  Transportation  Company  to  pay  and  per- 
form the  said  contract  between  said  last-named  company  and 
said  Gifford,  but  was  first  sold  and  issued  by  the  said  the 
Sunday  Creek  Coal  and  Iron  Company  seyeral  years  after  it 
so  assumed  to  pay  Gifford,  but  was  so  sold  and  issued  before 
the  said  Gifford  made  his  said  demand  for  the  return  of  the 
bonds  of  June  15,  1874. 

'*  Wherefore,  he  says  he  is  not  liable  to  said  Gifford  in  re- 
spect of  said  last-named  two  hundred  shares." 


804  Barhtck  v.  Gifforo.  [Ohio^ 

TlieSanday  Creek  Coal  and  Iron  Company  grew  out  of  the 
prior  company  named  in  the  defense,  and  eeems  to  have 
acquired  the  property  and  assumed  the  obligations  of  that 
company.  The  obligation  to  Gifford  in  regard  to  these  bonds 
was  one  of  them.  The  bonds  had  been  received  from  him  as 
an  ncconimodation,  no  consideration  being  paid  for  the  loan. 
The  obligalion  assumed  by  the  bailee  was  to  cut  off  the  cou- 
pons as  they  matured,  sell  them,  and  remit  the  proceeds  to 
Gifford,  and  return  the  bonds  on  thirty  days'  notice.  The 
obligation  arose  ex  locatOj  and  no  liability  beyond  this  accrued 
to  Gifford  as  against  the  company  until,  upon  demand,  it  re- 
fused to  return  the  bonds,  which  was  June  15,  1884;  so  that, 
as  a  matter  of  law  and  fact,  the  liability  of  the  company  for 
the  conversion  accrued  to  Gifford  after  Barrick  became  the 
owner  of  all  his  stock. 

But  in  holding  the  facts  pleaded  insufficient  to  constitute  a 
defense,  we  do  not  place  our  decision  on  this  ground.  Whilst 
there  are  some  resemblances  between  the  stockholders  of  a 
corporation  and  the  members  of  a  partnership,  there  are  few 
that  are  real,  and  no  inferences  can  be  drawn  therefrom  as  to 
the  rights  of  creditors  against  stockholders  upon  their  indi- 
vidual liability:  Taylor  on  Private  Corporations,  sec.  716.  A 
new  member  of  a  firm  is  not,  in  the  absence  of  agreement,  lia- 
ble for  the  debts  of  the  firm  contracted  before  he  became  a 
member.  The  addition  of  a  new  member  makes  a  new  firm. 
A  change,  however,  in  the  stockholders  of  a  corporation  has 
no  legal  effect  upon  its  status.  It  remains,  through  all  changes 
in  the  personnel  of  its  stockholders,  the  same  legal  entity,  pos- 
sessed of  the  same  rights,  and  subject  to  the  same  liabilities. 
When  one  purchases  stock  in  a  corporation,  he  acquires  a 
fractional  interest  in  the  capital  stock  and  assets  of  the  com- 
pany, proportionate  to  the  amount  of  his  stock.  If  there  is  a 
surplus,  he  acquires  an  equivalent  interest  in  it,  and  is  enti- 
tled to  dividends  when  they  are  earned;  but  if  there  should 
happen  to  be  a  deficiency,  the  maxim  applies,  Q^i  eentit  com^ 
modum  sentire  debet  et  ontia,  and  is  therefore  required  to  con- 
tribute his  share  to  the  discharge  of  the  common  burden. 
The  application  of  this  principle  is  not  varied  by  the  time 
when  the  owner  acquired  his  stock.  The  right,  with  the  cor- 
relative duty,  is  an  incident  of  the  stock.  There  is  no  differ- 
ence, in  this  regard,  between  the  opinion  of  the  majority  and 
that  of  the  minority  in  the  case  of  Brown  v.  HUeheoetj  86  Ohio 
Bt.  667.    In  both,  it  is  held  that  the  individual  liahUity  of 
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£tockh(dd^g  to  creditors  is  to  be  discharged,  primarily,  by 
those  who  are  the  owners  of  the  stock  at  the  time  the  right  to 
assert  it  acernes.  But  in  the  opinion  of  the  majority  it  was 
held  that,  in  the  case  of  the  insolvency  of  an  existing  owner, 
a  person  from  whom  the  insolvent  exiating  owner  obtained  the 
stock  by  assignment,  either  mediately  or  immediately,  may 
be  made  liable  for  such  debts  as  may  have  been  contracted 
while  he  remained  owner;  the  minority  holding  that  the 
oi)ligation  attached  exclusively  to  those  who  are  holders  of 
the  stock  at  the  winding  op  of  the  company,  or  when  the  right 
is  asserted  by  creditors. 

If,  then,  an  existing  stockholder  is  solvent,  it  is  immaterial, 
so  far  as  his  liability  to  creditors  is  concerned,  when  he  be- 
came the  owner  of  the  stock,  or  from  whom  he  acquired  it 
As  such  stockholder  he  is  iadividoally  liable  for  the  debts  of 
the  company  to  the  extent  limited  by  the  statute.  Such  lia- 
bility attaches  to  every  share  of  stock  issued  by  a  company; 
the  stock  and  the  liability  go  together,  so  that  whoever  owns 
the  stock  must  sustain  the  burden  whea  the  company  be- 
ooiv>ee  insolvent. 

The  plaintiff  in  error  relies  upon  BonewitM  ▼.  Van  Wert  Co. 
BanJcj  41  Ohio  St.  78.  No  such  question  arose  in  that  case. 
All  that  was  there  decided  is,  that  a  finding  that  two  of  the 
stockholders  did  not  own  stock  at  the  time  the  indebtedness 
of  the  plaintiff  accrued  did  not  authorize  a  judgment  in  their 
favor  releasing  them  from  liability.  This  was  right,  and  de- 
termined the  question  before  the  court.  The  additional  re- 
mark, that ''  if  the  finding  had  been  that  the  stock  they  held 
when  the  action  was  commenced  bad  not  been  sold  by  the  cor- 
poration until  after  the  debt  of  the  plaintiff  had  accrued,  the 
judgment  would  have  been  proper,''  was  simply  a  misleading 
statement,  outside  of  the  caae,  and  no  way  necessary  to  ita 
determination. 

Judgment  affirmed*  __ 

CoBPoaATioHS  —  AcnoN  BT  Creditor  whiv  Ck>EFORATiOH  is  Ivsolvrht. 
— '  Ab  a^ion  st  law  by  a  tingle  creditor  will  lie  against  mnj  atookbolder  of 
aa  ia0olv«ai  oortPCimtioQ  to  enforoe  an  individual  liability  oreatedby  ita  ofaar* 
ter:  Sckalydbg  v.  Field,  lU  UL  S17;  7  Am.  St  Rep.  390.  Aa  to  the  time 
within  which  eoch  actions  must  be  brought,  see  Hyman  ▼.  CoUman,  82  CaL 
S50;  16  Am.  St  Kep.  178,  and  note;  Corning  ▼.  McOuUough,  1  N.  Y.  47;  49 
Am.  Deo.  287,  and  note.  For  a  thorongh  diseassion  of  the  statatory  liability 
of  atoekhoUora  to  creditore,  and  ita  enferoement,  aee  extended  note  to  Tkomp' 
eon  F.  JSfm  Stm.  Bamk,  3  Am.  St  Vjsf.  834^72,  wherein  is  considered  the 
question  of  whether  a  stockholder's  liability  is  primary,  or  subject  to  other 
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proceeilhigs  fint  taken  againit  th«  corporation;  eompare  note  to  Prince  t. 
Lynch,  99  Am.  Dec  432-435.  Ordinarily,  the  creditor  must  obtain  a  Jadg* 
laeut  against  the  corporation,  and  tlic  execution  iMned  thertson  be  retnnied 
fiulia  hoiM,  before  a  bill  in  equity  will  lie  against  the  stockholders:  Faiffm  t. 
BuUard,  23  Miss.  88;  65  Am.  Dec  74^  and  note;  but  this  rule  does  not  apply 
when  the  corporation  is  insolvent:  Note  to  OermanUnoM  tie.  S'jf  Oo,  T.  FUler, 
100  Am.  Dec  552-557. 


Stanley  v.  Stanley. 

[47  Ohio  Stats,  826.] 

Statutb  ov  Limitations  —  Absenob  from  Statb. — If  »  defendant  b  ab- 
sent from  the  state  when  a  cause  of  action  accrues  against  him,  hit 
occasional  or  frequent  visits  to  the  state,  giving  the  plaintiff  an  oppor. 
tunity,  by  the  exercise  of  ordinary  diligence,  to  commence  an  action 
against  him,  will  be  of  no  avail  to  him  nnder  a  plea  of  the  statute  of 
limitations,  however  open  and  notorious  his  visits  may  have  been,  unless 
he  has  been  within  the  state  and  the  jurisdiction  of  her  courts  for  the 
full  period  limited  by  the  statute,  either  continuously  or  in  the  aggregate 

Statutk  or  Limitations  —  Absbncb  moM  Statx.  —  The  statute  of  lim- 
itations does  not  run  in  favor  of  a  defendant  while  he  is  absent  from 
the  state,  no  matter  if  he  was  so  absent  when  the  cause  of  action  ac- 
crued; and  whenever  he  departs  from  the  state  after  having  come  into 
it,  the  running  of  the  statute  is  suspended  from  that  time  and  during 
his  absence,  whether  the  cause  of  action  first  aocmed  while  he  was  in. 
or  while  he  was  absent  from,  the  state 

S.  S.  KnowleSf  for  the  plaintiflf  in  error. 
A.  D.  FoUeitf  for  the  defendant  in  error. 

MrNSHALL,  C.  J.  The  question  in  this  case  arises  npon  the 
defense  in  the  answer  to  which  the  demurrer  was  sustained. 
The  defense  was  intended  to  avoid  the  effect  of  the  averments 
in  the  petition  as  to  the  absence  of  the  decedent  from  the  state 
at  the  time  the  plaintiff's  causes  of  action  accrued,  and  his 
continued  absence  thereafter  until  the  time  of  his  death.  The 
question  requires  a  construction  of  the  following  section  of  the 
Kevised  Statutes,  relating  to  the  statute  of  limitations:  — 

"  Sec.  4989.  If,  when  a  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  state,  or  has  absconded,  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the  ac- 
tion shall  not  begin  to  run  until  he  comes  into  the  state,  or 
while  he  is  so  absconded  or  concealed;  and  if,  after  the  cause 
of  action  accrues,  he  depart  from  the  state,  or  abscond  or  con- 
ceal himself,  the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  any  part  of  the  period  within  which  the  ac- 
tion must  be  brought," 
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It  is  necessary  to  observe  that  it  is  not  claimed  in  the  de- 
fense to  which  the  demurrer  was  overruled  that  the  causes  of 
sH'tion  to  which  it  was  pleaded,  or  any  of  them,  arose  in  the 
Ftate  of  West  Virginia,  the  residence  of  the  deceased,  or  were 
to  be  performed  there.  Such  averments  were  made  as  separate 
grounds  of  defense,  and  were  met  by  denials.  The  gist  of  the 
«lefense  to  which  the  demurrer  was  interposed  is,  that  although 
tlie  decedent  resided  in  the  state  of  West  Virginia  when  the 
causes  of  action  accrued,  yet  he  frequently  came  into  this  state, 
nnd  within  the  jurisdiction  of  the  courts  of  the  county  in  which 
the  plaintiff  resided,  after  the  causes  of  action  accrued,  and 
more  than  six  years  before  the  action  was  commenced;  and 
that  these  occasions  were  attended  with  such  circumstances 
of  notoriety  that  the  plaintiff  could,  with  the  exercise  of  ordi- 
nary diligence,  have  obtained  service  upon  him.  The  defense 
admits  that  the  deceased  was  a  non-resident  of  the  state  at  the 
time  the  causes  of  action  accrued;  but  it  is  claimed  that  if, 
at  nny  time  thereafter,  he  came  into  the  state  so  that  the  plain- 
tiff njight  have  commenced  his  action,  the  statute  began  to 
run,  and  continued  to  do  so,  though  he  may  have  departed  the 
state  the  next  day,  and  have  remained  out  of  it  the  residue  of 
his  life. 

We  do  not  so  construe  this  statute.  Where  a  defendant  is 
out  of  the  state  when  a  cause  of  action  accrues  against  him, 
our  construction  is,  that  the  statute  does  not  begin  to  run  until 
he  comes  into  the  state.  It  then  begins  to  run  against  him, 
nnd  if  he  remain  in  the  state,  it  will  be  barred  in  the  period 
limited  from  that  time.  But  if,  after  he  comes  into  the 
state,  he  again  depart  from  it,  the  running  of  the  statute  is 
suspended  during  his  absence.  It  is  not  necessary  that  we 
sliould  determine  in  this  case  whether  absence  upon  busi- 
ness—  the  defendant  continuing  a  resident  of  the  state — is 
sufficient,  or  whether  it  must  be  limited  to  absence  as  a  non- 
resident of  the  state,  for  it  is  admitted  that  the  decedent  was 
a  resident  of  the  state  of  West  Virginia,  and  his  absence,  there- 
fore, referable  to  that  fact. 

The  design  of  the  statute  is  to  give  to  the  plaintiff  the  full 
period  of  the  limitation,  in  available  time,  for  the  commence- 
ment of  his  action;  so  that,  in  ascertaining  this  period,  the 
time  the  defendant  is  out  of  the  state  is  not  computed  as  any 
part  of  the  time  given  him  in  which  to  commence  his  action. 
This  is  in  close  analogy  to  the  Roman  law,  which,  in  like  cases, 
counted  only  the  available  days,  tempus  utiles  on  which  activity 
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was  poBfdble,  in  ascertaining  whether  an  action  was  barred  bj 
limitation  or  not;  and  days  on  which  the  action  was  hindered 
by  the  absence  of  the  defendant  were  excluded  from  the  com- 
putation of  the  term:  Posters  Gaius,  255. 

This  is  the  only  rational  construction  that  can  be  placed  on 
the  statute,  and  makes  it  consistent  with  itself.  Thus  in  the 
second  clause,  it  is  provided,  in  so  many  words,  that  if  after  the 
cause  of  action  accrues,  the  defendant  depart  from  the  state, 
*'  the  time  of  his  absence  •  •  •  .  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be  brought." 
It  could  not,  then,  have  been  intended  by  the  legislature  that 
where  a  defendant  was  absent  from  the  state  at  the  time  a 
cause  of  action  accrued,  his  return  to  the  state  would  not  onlj 
set  the  statute  to  running  in  his  fiaver,  but  that  it  would  con- 
tinue to  run,  whether  he  remained  in  the  state  or  not 

The  first  elause  provides  for  the  case  where  the  defendant 
is  absent  from  the  state  when  the  cause  of  action  accrues;  the 
second  for  the  case  where  he  departs  from  the  state  after  it  has 
accrued.  In  the  first,  the  statute  begins  to  run  when  he  comes 
into  the  state;  in  the  second,  it  ceases  to  run,  and  is  suspended 
until  he  returns  to  the  state.  The  purpose,  then,  of  the  statute 
is  perfectly  plain:  Presence  of  the  defendant  within  the  state, 
so  that  he  may  be  sued,  avails  in  his  favor;  absence  from  the 
state,  whether  at  the  accruing  of  the  action  or  afterwards,  sus^ 
pends  the  running  of  the  statute. 

This  is  the  first  time  the  precise  question  seems  to  have 
arisen  in  this  court,  so  that  none  of  its  previous  decisions  af- 
ford any  light  in  determining  it.  But  most  of  the  other  states 
have  statutes  of  limitations  with  provisions  similar  in  this  re- 
gard to  our  own,  which  have  been  frequently  construed  by 
their  courts;  and  the  general  result  of  these  decisions  is,  that 
when  a  defendant  is  absent  from  the  state  when  a  cause  of 
action  accrues  against  him,  his  occasional  or  frequent  visits 
to  the  state  will  be  of  no  avail  to  him  under  a  plea  of  the  stat- 
ute of  limitations,  however  open  and  notorious  his  visits  may 
have  been,  unless  he  has  been  in  the  state,  and  the  jurisdiction 
of  its^  courts,  for  the  full  period  limited  by  the  statute,  either 
continuously  or  in  the  aggregate. 

'  The  statute  of  the  state  of  Maine  is  substantially  the  seime 
as  our  own;  and  there,  in  a  suit  on  a  promissory  note, 
which  the  defendant  claimed  was  barred,  he  offered  to  show 
that  though  he  lived  in  the  province  of  New  Brunswick,  he 
was  frequently  in  the  state,  to  the  knowledge  of  the  plaintifiL 
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But  the  court  said:  "The  defendant  was  absent  from  and 
resided  out  of  the  state  when  the  cause  of  action  accrued,  and 
has  not  since  resided  within  it,  though  he  may  have  occasion- 
ally been  within  its  limits/'  and  it  was  held  that  he  could 
not  avail  himself  of  the  bar  of  the  statute;  Hacker  v.  Everett^ 
67  Me.  648.  We  cite,  in  this  connection^  and  to  the  same 
effect,  Milton  v.  Babson^  6  Allen,  822;  Lane  v.  National  Banh^ 
6  Kan.  74;  Smith  v.  Heirs  of  Bond,  8  Ala.  386;  Chenot  yJ 
Lefevrey  3  Glim.  637;  BeU  v.  Lamprey,  67  N.  H.  168;  Baeseii 
V.  Baeeett,  66  Barb.  606;  and  BewMU  v.  Cook,  43  N.  Y.  637; 
8  Am.  Rep.  727.  In  the  last  case  the  defendant  resided  in 
Jersey  City,  but  did  business  in  New  York  City,  and  was  there 
some  eight  or  ten  hours  each  day.  He  pleaded  the  statute. 
But  the  court  said:  "If  the  statute  runs  at  all  during  the 
presence  of  a  non-resident  within  the  state,  such  presence 
must,  in  any  view  of  the  case,  amount  in  the  aggregate  to  six 
years  to  render  the  defense  available.''  And  in  Baseett  v. 
Baasett,  66  Barb.  606,  it  is  said:  "The  object  of  the  exception 
in  the  statute  was  to  give  the  creditor  the  whole  of  the  six 
years'  residence  in  the  state  within  which  to  commence  his 
action.  He  is  not  obliged  to  follow  the  debtor  to  another 
state;  nor  is  he  called  upon  to  watch  him  to  ascertain  whether 
he  comes  into  the  state  for  a  temporary  purpose^  so  long  as  his 
residence  is  elsewhere.** 

Our  conclusion,  then,  is,  that,  under  the  provisions  of  section 
4989y  Revised  Statutes,  the  statute  of  limitations  does  not  run 
in  favor  of  a  defendant  to  a  cause  of  action  whilst  be  is  ab- 
sent from  the  state;  and  this  principle  is  not  affected  by  the 
fact  that  the  defendant  may  have  been  absent  from  the  state 
when  the  cause  of  action  first  accrued  against  him;  for  when- 
ever he  departs  from  the  state,  after  having  come  into  it,  the 
running  of  the  statute  is  suspended  from  that  time  and  dur- 
ing his  absence,  whether  the  cause  of  action  first  accrued 
whilst  he  was  in,  or  whilst  he  was  absent  from,  the  state. 

Judgment  reversed,  and  cause  remanded,  with  direction  to 
sustain  the  demurrer  to  the  second  defense  in  the  additional 
answer,  filed  June  18, 1884,  and  for  further  proceedings. 


Br/lrurm  or  Ldiitations  —  Absbmgx  from  thi  Stati,  Emcr  or.  —  Ab- 
■eno0  from  tba  state  stops  the  numing  of  the  statute  of  limitations  ss  to 
eaases  of  actions  against  the  absent  party;  but  his  absence  does  not  stop  the 
ninning  of  the  statute  as  to  causes  of  action  in  his  favor:  Stone  v.  HamweUy 
S3  Cal.  647;  17  Am.  Si  Rep.  272;  see  McCtum  ▼.  RcMdaO,  147  Mass.  81 ;  9 
Am.  St.  Rep.  666^  and  note.     Where  a  debtor  is  a  non-resident  at  the  time 
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when  the  eanse  of  aotlon  against  him  aoeniM,  the  statote  of  Itmitationa  doei 
not  begin  to  mn  nntil  he  retama  to  the  itate  with  the  intention  of  making 
his  reaidenoe 'therein:  Armjield  r,  Moore,  97  N.  C.  34.  Compare  note  to 
Moon  V.  ArmUrong,  36  Am.  I>ec.  72-78;  note  to  Langdon  v.  Doud,  83  Am. 
Dec.  644,  645.  The  Virginia  statute  luspending  the  operation  of  the  statute 
of  limitations  during  the  absence  from  the  state  of  one  who  was  a  resident 
therein  has  no  application  to  a  person  who  left  the  state,  but  was  never  a  resi- 
dent thereof:  Dorr  ▼.  Rokr,  82  Va.  359;  8  Am.  St  Rep.  106.  Actions  ac- 
eruing  in  favor  of  sureties  who  pay  suretyship  debts  accruing  before  they 
leave  the  state  are  barred  after  the  statutory  period  of  limitatioo,  althouj^h 
such  sureties  may  leave  the  state  before  the  expiration  of  such  period:  Rhoton 
V.  Mendenhall,  17  Or.  199.  In  Tennessee,  a  temporary  absence  from  the  state 
of  a  resident  debtor  after  a  cause  of  action  against  him  has  accrued  suspends 
the  running  of  the  statute:  Kempt  v.  Bader,  86  Tenn.  189.  In  a  suit  upon  a 
judgment  rendered  in  another  state,  where  the  judgment  debtor  left  before  it 
was  barred,  the  time  elapsing  from  the  date  of  his  removal  from  such  state 
to  the  date  of  commencing  the  suit  cannot  be  counted  in  ascertaining  whether 
the  action  was  barred:  NkkoUur.  Fanoell,  24  Nebw  180. 


Jaynbs  u  Platt. 

[47  Ohio  Br^n,  982.] 
ATTAomntiiT— UNPtBTAKiNa— LiABiUTT  ov  SiTRBTiis.  —  The  undertak- 
ing given  by  defendant  in  attachment  takes  the  place  of  the  attachment 
proceeding  and  of  the  property  seized  under  the  writ,  and  the  sureties  in 
the  undertaking  are  bound  to  the  amount  thereof,  the  same  as  the  prop- 
erty of  the  defendant  or  the  garnishee  would  have  been  bound  if  no 
undertaking  had  been  given« 

AtTAOHMIBNT — JUDOMBNT  Ck>N0LU8IVS    AGAINST  SUKKTIIS    IN    UnDSKTAK- 

TNO  Bond.  —  In  an  action  upon  an  undertaking  bond  in  attachment  to 
recover  the  amount  of  a  judgment  against  defendant  in  attachment,  the 
sureties  in  the  undertaking  are  bound  by  such  judgment,  and,  in  the 
absence  of  fraud,  collusion,  or  dear  mistake,  cannot  question  its  correct- 
ness, or  the  action  of  the  court  at  any  step  in  the  proceeding  up  to  and 
including  the  rendition  of  final  judgment. 
Judgment  in  Attachmknt,  Prbsumftions  in  Favor  ov,  as  against  Surb- 
TIBS  IN  Undbrtakino  Bond.  —  Where,  in  an  action  upon  an  undertak- 
ing in  attachment  to  recover  of  the  sureties  therein  the  amount  of  a 
judgment  against  the  defendant  in  attachment,  it  appears  that  prior  to 
the  rendition  of  such  judgment  an  amended  petition  was  filed  and 
answered,  it  will  be  presumed  that  the  court,  in  passing  upon  the  applica- 
tion for  leave  to  file  the  amended  petition,  ascertained  and  found  that 
the  claim  declared  upon  therein,  though  stated  in  different  form,  was  baaed 
upon  the  same  facts  and  transactions  as  the  claim  stated  in  the  original 
petition,  and  an  answer  in  the  action  on  the  undertaking,  stating  the 
facts,  and  alleging  non-liability  on  the  ground  that  the  action  in  which 
the  judgment  was  rendered  was  a  different  action  from  that  in  which 
the  undertaking  was  given,  does  not  present  a  defense. 

Action  by  Andrew  Platt  against  Harris  Jaynes  and  Andrew 
Jaynes  to  recover  $6,763.28,  and  interest  from  May  3,  1880. 
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The  petition  averred  that  on  July  25,  1868,  plaintiff  com- 
menced an  action  against  B.  A.  De  Wolf,  and  caused  an 
attachment  to  be  issued,  whereupon  De  Wolf  caused  an  un- 
dertaking to  be  issued,  with  H«  and  A.  Jaynes  as  his  sureties 
in  the  sum  of  eleven  thousand  dollars,  which  was  duly  ap- 
proved. The  undertaking  bound  the  defendant  to  perform  the 
judgment  of  the  court  in  that  action,  and  thereupon  the  at- 
tachment was  discharged.  In  May,  1880,  Piatt  recovered  a 
judgment  against  De  Wolf  for  $5,689.85  and  $73.93  costs, 
which  judgment  is  still  in  force  and  wholly  unsatisfied. 
Harris  Jaynes  filed  a  separate  answer,  averring  that  the  action 
in  which  the  attachment  issued  and  the  undertaking  was 
executed  was  at  law  for  money  had  and  received  by  De  Wolf 
to  and  for  the  use  of  the  plaintiff,  amounting  to  five  thousand 
five  hundred  dollars,  with  interest  from  July  24, 1868,  for  which 
Bum  plaintiff  prayed  judgment;  and  that  this  was  the  only 
ground  of  action  set  forth  in  the  petition;  that  no  judgment  was 
ever  rendered  upon  said  cause  of  action,  but  that,  some  time 
after  the  execution  of  the  undertaking,  Platt  filed  an  amended 
petition,  wholly  abandoning  the  former  cause  of  action,  and  in 
lieu  thereof  stating  one  in  equity  to  obtain  an  accounting  be- 
tween copartners  and  the  determination  of  partnership  liabil- 
ities growing  out  of  a  business  conducted  by  Platt,  DeWolf, 
and  one  Porter,  and  afterwards  by  Platt  and  De  Wolf;  that, 
under  issues  joined  on  the  amended  petition,  Platt  recovered 
judgment  against  De  Wolf  for  $5,689.35,  which  was  the  only 
judgment  rendered  in  the  case;  that  defendants,  H.  and  A. 
Jaynes,  before  executing  the  undertaking,  carefully  inquired 
into  the  indebtedness  stated  in  the  original  petition,  and,  ascer- 
taining that  it  did  not  exist,  executed  the  undertaking;  that 
the  amended  petition  in  equity  was  filed  without  the  knowl- 
edge or  consent  of  defeqdr^nt  Jaynes,  and  that  it  stated  a 
cause  of  action  wholly  foreign  to  that  stated  in  the  original 
petition.  A  copy  of  the  original  and  of  the  amended  petitions 
were  made  part  of  the  answer.  The  amended  petition  set  out 
the  articles  of  copartnership  existing  between  Platt,  De  Wolf 
and  Porter,  and  the  business  transactions  between  them  and 
Platt  and  De  Wolf  after  the  retirement  of  Porter.  Under  such 
petition,  plaintiff  therein  claimed  as  due  him  from  De  Wolf 
five  thousand  five  hundred  dollars,  with  interest  from  July  29, 
1868,  and  also  prayed  for  an  accounting  and  any  balance 
found  due,  and  for  further  relief.  The  answer  of  H.  Jaynes 
was  demurred  to  on  the  ground  that  it  did  not  state  facts  suf- 
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ficient  to  constitate  a  ground  of  defense.  The  court  uf  codi- 
mon  pleas  overruled  the  demurrer,  and  a  replj  being  filed^ 
judgment  was  rendered  for  defendant  upon  the  bearing.  The 
circuit  court  reversed  this  ruling  for  error  in  overruling  the 
demurrer  and  rendering  the  judgment,  and  from  tiio  judgment 
of  the  circuit  court  an  appeal  is  taken  by  writ  of  error« 

BoynUnij  Haley  and  HotTj  for  the  plaintiff  in  error. 
Samuel  E.  William»on^  for  the  defendant  in  error. 

Spear,  J.  The  question  is,  Did  the  amended  answer  state 
a  defense  to  the  plaintiff's  action? 

Plaintiff  in  error  seeks  a  reversal  of  the  judgment  of  the 
circuit  court  sustaining  the  demurrer,  on  the  ground  that  the 
judgment  rendered  against  De  Wolf  and  in  favor  of  Piatt 
was  not  rendered  in  the  action  in  which  the  undertaking  sued 
upon  was  given.  In  other  words,  that  the  amended  petition 
was  so  different  from  the  original  as  to  make  a  new  action, 
and  that  therefore  the  liability  of  the  surety  was  changed 
without  his  consent,  whereby,  upon  well-settled  prindples,  he 
was  discharged. 

To  sustain  this  contention  the  plaintiff  in  enxMr  must  be 
prepared  to  show, — 1.  That  he  can  be  permitted  to  inquire  into 
the  judgment  rendered  in  favor  of  Piatt  and  against  De  Wolf; 
and  2.  That  upon  such  inquiry  it  will  appear  that  the  action 
in  which  the  judgment  was  rendered  was  not  the  jtctkm  in 
which  the  undertaking  was  given.  Failure  to  establiah  either 
of  these  propositions  is  fatal  to  the  claim. 

Was  the  judgment  of  the  court  of  common  pleas  in  £avor  of 
Piatt  conclusive  in  an  action  on  the  undertaking  to  release 
the  attachment? 

We  think  an  examination  of  section  5545,  the  statute  under 
which  the  undertaking  is  permitted,  will  suggest  an  answer 
to  the  question. .  That  section  provides,  not  only  for  the  giving 
of  the  undertaking  and  specifies  its  character,  but  defines  the 
effect  of  it  when  given.  The  condition  must  be  ''  to  the  effect 
that  the  defendant  shall  perform  the  judgment  of  the  oourL'^ 
On  the  giving  of  the  undertaking  "  the  attachment  shall  be 
discharged  and  restitution  made  of  any  property  taken  under 
it,  or  the  proceeds  thereofl"  The  undertaking  "  diall  alao  dis- 
charge the  liability  of  a  garnishee  in  the  action  Sor  any  prop- 
erty of  the  defendant  in  bis  hands." 

By  so  giving  an  undertaking,  the  defendant  in  attachment 
is  enabled  to  supersede  the  proceedings  under  the  writ  of  at> 


April,  1890.]  Jatnes  v.  Platt.  813 

tachment,  and  enbstitute  for  the  security  afforded  the  plaintiff 
by  a  seizure  of  property,  either  directly  or  in  the  hands  of  a 
garnishee,  the  personal  stipulation  and  liability  of  the  sureties 
in  the  undertaking  that  ''the  defendant  shall  perform  the 
judgment  of  the  court."  Of  course  this  implies  the  judgment 
in  the  action.  In  the  undertaking  here,  the  words  *'  in  this 
action  "  were  added,  but  they  neither  enlarged  nor  limited  the 
import  of  the  statute. 

The  undertaking  is  purely  in  the  interest  of  defendant.  It 
is  given  to  enable  him  to  regain  and  retain  full  use  of  his 
property  attached,  or  to  be  attached,  and  the  undertaking 
takes  the  place,  for  all  the  purposes  of  the  case,  of  that  prop- 
erty, as  well  as  of  the  attachment  itself.  Having  thus  placed 
himself  in  the  attitude  of  a  substitute  for  the  attachment  and 
for  the  property,  it  would  seem  to  follow  that  the  surety  19 
affected  by  whatever  would  have  affected  the  property,  and 
liable  to  respond  upon  bis  undertaking,  under  the  same  cir- 
cumstances, and  within  the  limit  of  his  undertaking,  to  the 
same  extent  that  the  property  oould  have  been  subjected  or 
the  liability  of  the  garnishee  enforced.  If  the  subsequent  ac- 
tion of  the  court  is  such  as  to  have  the  effect  of  releasing  the 
property  attached  and  discharging  the  attachment,  or  of  dis- 
charging the  garnishee  from  liability  had  no  undertaking 
been  given,  then  the  surety  oould,  with  reason,  claim  release; 
but  if  whatever  may  be  done  by  way  of  amendment  of  plead- 
ings, or  otherwise,  would  not  have  that  effect,  then  it  is  difficult 
to  see  what  reasonable  claim  to  release  can  be  urged.  The 
undertaking  is  to  be  construed  in  connection  with  the  existing 
law  pursuant  to  which  it  is  made,  and  with  regard  to  the  ob- 
ject sought  to  be  accomplished  by  the  statute  authorizing  it. 
This  object,  as  we  have  seen,  is  to  enable  the  defendant  to 
substitute  for  the  attachment  a  security  which  should  be  avail- 
able to  the  plaintiff  upon  the  recovery  of  a  judgment.  Surely 
the  legislature  did  not  intend  that  the  security  afforded  the 
plaintiff  by  his  attachment  might  be  impaired  by  enabling 
the  .defendant  to  substitute  security  of  less  value  or  of  less 
efficacy. 

In  the  case  under  consideration  the  attachment  entitled  the 
plaintiff  to  charge  in  the  hands,  of  the  garnishee  named  in  the 
affidavit  the  moneys  and  credits  belonging  to  De  Wolf,  and 
subject  them  to  the  payment  of  his  debt.  If  no  undertaking 
had  been  given,  the  plaintiff  could  and  would  have  availed 
himself  of  that  mode  of  satisfaction.     By  giving  the  under- 
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takings  the  sureties  enabled  the  defendant  to  obtain  a  valu- 
able benefit  in  the  possession  and  control  of  the  moneya  and- 
credits  sought  to  be  reached  by  the  process  of  garnishment. 
And,  in  legal  effect,  they  made  the  liability  of  the  garnishees 
their  liability,  and  thus  consented  to  stand  in  the  place  of  the 
garnishees,  and  to  become  themselves  liable,  not  exceeding 
the  amount  named  in  the  undertaking,  to  the  same  extent, 
and  under  the  same  circumstances,  as  the  garnishees  would 
have*been  had  no  undertaking  been  given.  It  cannot,  with 
reason,  be  claimed  that  the  filing  of  the  amended  petition 
could  have  the  effect  of  discharging  the  attachment  or  releas* 
ing  the  garnishees. 

The  case  made  in  the  new  pleading,  though  different  in  its 
form  of  statement  from  that  in  the  original,  was  not  necessa- 
rily a  case  based  upon  different  facts.  Whether  it  was  or  not 
was  a  matter  proper  to  be  inquired  into  when  the  application 
to  file  the  amended  petition  was  being  considered,  and  it  will 
be  presumed  that  the  court,  in  passing  upon  the  application, 
ascertained  and  found  that  the  claim  declared  upon  in  such 
amended  petition,  though  stated  in  different  form,  was  based 
upon  the  same  facts  and  transactions  as  the  claim  stated  in 
the  original  petition.  Nor  did  the  form  of  either  exclude  the 
right  to  an  attachment.  Each  was  an  action  for  money. 
Lord  Mansfield  denominated  the  action  for  money  had  and 
received  *'  a  kind  of  equitable  action."  The  early  authorities 
held  that  ^^  where  money  is  due  ex  mquo  bono^  it  may  be  recov- 
ered in  an  action  for  money  had  and  received."  None  doubted 
that  it  is  for  the  recovery  of  money.  And  since  the  decision 
in  Goble  v.  Howard^  12  Ohio  St.  165,  no  doubt  has  existed  that 
in  this  state  one  partner,  in  an  action  against  his  copartner, 
after  dissolution  of  the  firm,  to  recover  what  is  claimed  to  be 
due,  may  have  an  order  of  attachment  as  in  other  civil  actions 
for  money.  The  only  person  who  could  have  interposed  a 
legal  objection  to  the  ruling  of  the  court  in  allowing  the 
amended  pleading  to  be  filed  was  the  defendant  in  the  case, 
and  he  only  by  a  proceeding  in  error  to  reverse.  No  such 
proceeding  was  instituted,  and  the  final  judgment  stands  as 
conclusive  against  him.  It  is,  we  think,  in  the  absence  of 
allegations  of  fraud,  collusion,  or  manifest  mistake,  equally 
conclusive  against  the  sureties  in  the  undertaking.  They  are 
liable  for  the  amount  of  the  judgment,  irrespective  of  its  legal 
merits,  because  such  is  the  nature  of  their  contract  They 
cannot,  any  more  than  could  a  surety  for  a  plaintiff  in  at* 


April,  1890.]  Jaynes  v.  Platt.  815 

tnchment,  or  in  replevin,  go  behind  the  judgment  and  allege 
that,  for  errors  committed,  it  is  contrary  to  law.  Any  other 
construction  of  the  statute  would  defeat  its  obvious  purpose. 
Nor  can  it  be  said  that  such  result  could  not  have  been  in 
contemplation  of  the  parties,  for,  whatever  they  may  allege 
otherwise,  in  signing  the  undertaking  these  sureties  must  be 
presumed  to  have  done  so  with  knowledge  of  the  statute,  and 
of  the  power  of  the  court  to  allow  amendments  to  the  plead- 
ings. If  they  acted  on  a  mistaken  idea  of  the  meaning  of  the 
statute,  or  of  practice  in  the  courts,  and  were  thereby  misled 
to  their  injury,  it  is  their  misfortune. 

But  if  we  should  apply  to  this  undertaking  the  strictest 
rules  of  construction,  it  is  difficult  to  see  how  the  contention 
of  pla'ntiff  in  error  could  be  maintained.  The  language  is, 
"  Perform  the  judgment  of  the  court  in  this  action."  Ad- 
mittedly, these  words  mean  the  action  then  pending.  An 
action  includes  the  formal  proceedings  attendant  upon  the 
demand  of  a  right  made  by  one  party  of  another,  which  is 
properly  said  to  terminate  at  judgment.  The  view  of  counsel 
seems  to  confuse  *^  cause  of  action  "  with  '^  action,'  and  to 
seek  to  substitute  for  the  proceeding  itself  the  right  upon 
which  it  is  based.  Beyond  all  question,  the  judgment  was 
rendered  in  the  action  in  which  the  undertaking  was  given, 
unless  the  filing  of  the  amended  petition  itself  made  a  new 
action.  No  other  action  was  commenced,  and  none  other 
prosecuted.  And  a  fair  interpretation,  as  well  in  accordance 
with  the  language  as  with  the  sense  of  the  obligation,  would 
hold  the  term  ^'  this  action  "  to  mean  the  suit  then  pending 
between  the  parties. 

We  have  not  overlooked  the  many  cases  in  this  state  and 
elsewhere  cited  by  the  learned  counsel  for  plaintiff  in  error 
in  his  brief.  But  we  cannot  agree  that  they  require  a  reversal 
of  the  judgment.  The  question  turns  upon  a  construction  of 
our  statute,  and  that  is  not  controlled  by  the  decisions  of 
courts  of  other  states.  Many  of  the  Ohio  oases  cited  are 
actions  on  official  bonds.  In  State  v.  Qoleriek^  3  Ohio,  487, 
where,  in  a  suit  upon  a  sheriff's  bond  against  the  sureties,  the 
record  of  a  judgment  against  the  principal  alone  had  been 
admitted,  this  court  say:  "  Where  the  sureties  hare  notice  of 
the  suit,  and  may  or  do  make  defense,  the  judgment  against 
the  principal  is  conclusive  against  them.  Where  such  notice 
is  not  given,  the  judgment  against  the  principal  is  prima  f<ieie 
only.    It  may  be  impeached  for  collusion,  or  for  mistake. 


816  Jatnks  v.  Platt.  [Ohio, 

Bat  ontil  bo  impeached,  it  is  snfBcient  to  entitle  the  plaintiff 
to  recover  the  amount  for  which  it  is  rendered."     A  somewhat 
careful  examination  of  Ohio  cases  fails  to  discover  one  where 
the  court  has  held  to  the  contrary  of  this.     It  is  true  that  in 
the  opinion  in  State  ▼.  Jenningf^  14  Ohio  St.  73,  the  judge 
states  his  opinion,  based  upon   authority,  to  be,  that  where 
sureties  have  no  notice  of  the  action  against  the  principal  they 
may  **  not  merely  attack  the  judgment  for  fraud  or  collusion, 
but  open  up  the  inquiry  into  the  merits,"  though  he  intimates 
that  the  decisions  which  establish  the  rale  "  may  be  subject 
to  just  criticism,  and  questionable  as  to  the  principle  on  which 
they  rest."  The  action  was  one  against  a  constable  and  his  sure- 
ties on  his  bond,  and  at  the  trial  the  record  of  the  judgment 
previously  rendered  against  the  constable  alone  was  rejected. 
The  facts  hardly  called  for  a  holding  to  the  extent  indicated 
in  the  opinion,  and  in  the  syllahus  the  case  of  State  v.  Colerick^ 
3  Ohio,  487,  is  cited  and  followed.     But  whatever  the  law  may 
now  be  in  such  cases,  a  distinction,  we  think,  is  to  be  taken 
between  ^hem  and  the  case  we  are  considering.    In  general, 
the  obligation  in  official  bonds  is,  that  the  surety  will  be  re- 
sponsible in  case  the  officer  fails  to  faithfully  discharge  the 
duties  of  the  office.    The  question  in  issue  in  an  action  on 
the  bond  against  the  sureties  is,  Has  there  been  dereliction 
of  official  duty  within  the  meaning  of  the  bond?  and  has  the 
party  complaining  been  damnified?    In  this  class  of  cases  the 
question  is  different.     It  is,  Did  the  plaintiff  recover  judg- 
ment, and  for  what  amount?  and  did  the  defendant  satisfy  it? 
Proof  that  a  judgment  was  rendered  for  the  plaintiff  in  at- 
tachment, which  the  defendant  has  not  satisfied,  shows  a 
breach  of  the  bond.     And  of  such  judgment  it  would  seem 
that  the  record  itself  is  not  only  the  best,  but  the  only,  evi- 
dence, and,  until  impeached  for  fraud,  collusion,  or  manifest 
mistake,  ought  to  be  held  conclusive. 

The  precise  question  here  presented  has  not  been  before  this 
court  heretofore.  But  some  of  the  cases  referred  to  by  coun- 
sel for  defendant  in  error  in  his  brief  we  think  bear  upon 
the  case  before  us.  BentUy  v.  Dorcas^  11  Ohio  St.  398,  was  an 
action  against  sureties  upon  a  bond  given  for  appeal  from  the 
judgment  of  the  court  of  common  pleas  to  the  district  court 
The  answer  alleged,  among  other  defenses  pleaded,  that  the 
decree  in  the  district  court  on  appeal  was  rendered  upon  a 
different  and  distinct  liability  from  that  sustained  by  the 
common  pleas,  and  upon  a  ground  not  made  in  the  pleadings; 
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and  such  a  decree,  U  was  urged  in  this  court,  could  not  have 
l!>een  m  contemplation  of  the  parties,  and  should  not  be  re* 
garded  as  within  the  terms  of  their  contract.  But  the  court, 
speaking  by  the  opinion,  held  that  they  were  not  at  liberty,  in 
that  proceeding,  to  say  that  the  district  court  erred,  but  were 
bound  to  assume  that  the  decree  of  that  court  was  properly 
made;  that  if  the  decree  was  prejudicial  to  any  of  the  parties, 
their  remedy  was  by  a  direct  proceeding  to  reverse  or  modify, 
and  as  no  such  step  had  been  taken,  the  court  must  regard 
the  decree  as  valid  and  correct,  and  must  decide  only  on  its 
kgal  effect  on  the  liability  of  the  parties  who  had  executed 
the  bond. 

In  Braideu  v.  Mercer^  44  Ohio  St.  339,  the  question  presented 
was,  whether  or  not,  in  an  action  upon  a  guardian's  bond  for 
recovery  of  amount  found  due  the  wards  upon  a  final  settle- 
ment of  the  guardian's  account  in  the  probate  court,  the  sure- 
tics  were  concluded  by  the  judgment.  The  court  held  that 
they  were,  and  that,  in  the  absence  of  fraud  and  collusion^ 
they  could  not  be  heard  to  question  its  correctness,  or  to  de- 
mand a  rehearing  of  the  accounts.  In  the  opinion,  the  learned 
chief  justice  uses  language  which  seems  to  have  application 
here:  "By  their  bond  the  sureties  contract  with  reference  to 
the  action  of  a  court,  and  that  their  principal  will  obey  its  or- 
der and  conform  to  such  action.  Can  they  say  they  are  stran- 
gers to  such  proceeding?  Upon  their  principal's  failure  to  obey 
the  order  of  the  court  there  is  clearly  a, breach  of  the  bond. 
The  relation  they  assume  to  such  court  and  its  action  so  far 
makes  them  privy  to  the  proceedings  affecting  their  principal 
as  to  deny  to  them  the  right,  when  called  to  answer  for  the 
breach  of  the  bond,  to  call  in  question  the  grounds  upon  which 
the  court  based  its  action,  and  to  have  the  same  case  retried. 
•  •  .  •  Indeed,  it  may  well  be  considered  an  established  prin- 
ciple that  whenever  a  surety  has  contracted  with  reference  to 
the  conduct  of  the  parties  in  some  suit  or  proceeding  in  court, 
he  is,  in  the  absence  of  fraud  and  collusion,  concluded  by  the 
judgment" ;  and  in  support  cites  a  long  list  of  cases. 

The  supreme  "court  of  Wisconsin,  in  Sutro  v.  BigeloWj  31 
Wis.  527,  in  a  well-considered  opinion,  construes  the  statute 
of  that  state,  which  is  similar  in  substance  to  section  5545, 
giving  to  it  the  same  construction  hereinbefore  placed  upon 
that  section.  See  also  Hanna  v.  International  Pet.  Co.^  23 
Ohio  St.  622;  Methodist  Churches  v.  Barker,  18  N.  Y.  463; 
United  States  v.  Mosely,  7  Saw.  265;  Inhusch  v.  Farwell,  1 
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Black,  566;  also  Lothrop  ▼.  Southworihf  6  Mioh.  448;  Totde 
V.  Towle,  46  N.  H.  434;  Heard  v.  Lodge,  20  Pick.  68;  82  Am. 
Dec.  197;  Shepard  v.  Pe66k«,  88  Wis.  873. 

In  this  case,  the  allowance  by  the  trial  court  of  an  amend- 
ment to  the  petition,  if  wrong,  was  but  an  error,  and  was 
valid  until  reversed.  No  claim  of  fraud,  collusion,  or  mis- 
take in  the  proceedings  is  made  by  plaintiff  in  error,  and 
we  think  he  was  bound  by  the  judgment  rendered  against 
De  Wolf,  and  cannot  be  heard  here  to  call  it  in  question.  We 
sgree  with  the  circuit  court  that  the  answer  did  not  state  a 
defense;  and  finding  no  error  in  the  judgment  of  that  court, 
the  same  is  affirmed.  _^^ 

ATTAomnicT.  —  Upok  Onrnre  thb  Statdtobt  Boitd  to  RsLaisa  Paop* 
BRTT  FROM  AiTAOHif  KMT,  the  Attachment  ii  diwoWed*  md  the  aetioii  pro- 
ceeds to  judgment  in  permmam:  Bunnetium  t.  Wagner^  16  Or.  433;  8  Am. 
8l  R*p.  30e.  Receiptor  for  attached  property,  when  nay  ahow  that  it  waa 
not  the  defendant't,  or  not  enhjeot  to  attachment!  See  note  to  Bwrsieff  r. 
ffamiifon,  25  Am.  Deo.  426-430;  see  alao  Betmdk  r.  Waggner,  IS  CU.  634; 
13  Am.  St.  Rep.  254,  and  note.  The  anretiea  npoa  a  hond  dlnolving  an 
attachment  are  not  diaehaiged  from  their  ohligatton  by  an  amendment  of 
the  complaint  which  doei  not  set  np  a  new  oanae  of  aotioat  Ihrtm  t.  Cohem^ 
147  Man.  342. 

JuDoifiNT,  CoHOLnsiysNias  ot.  — Jndgmenti  are  eoadoeiTe  npon  partiee 
and  their  pririea:  WinMam  r,  Wettfeldi,  22  Ahu  760|  68  Am.  I>ee.  278;  note 
to  Oculd  ▼.  Sternburg,  16  Am.  8t  Rep.  142.  Aa  to  who  an  pririea,  see 
Lipscomb  r.  PotUU.  38  Ifiae.  476;  77  Am.  Deo.  661,  and  note;  Marr  t. 
Hanna,  7  J.  J.  Marsh.  643;  23  Am.  Dee,  449.  For  instanoea  of  parties  who 
have  been  held  to  be  oondaded  by  judgments,  see  AuUmam  ▼.  Oamihle,  88 
Ala.  424;  Orider'9  BtitUe,  81  Oal.  671;  Le»U§  ▼.  BoiUe,  130  HI.  498;  LiA  r. 
LichUMtein,  121  Ind.  483;  Palmer  t.  ffage$,  112  Ind.  289;  gfewaion  t.  JSSeI. 
wards,  98  Mo.  622.  As  to  the  oondnsiveness  of  a  Judgment  against  ool* 
lateral  attack,  see  Hohbg  r.  Btm^  88  Gk.  1;  20  Am.  St  Rap.  a01|  note  to 
Oould  ▼.  Sternberg,  16  Am.  St.  Rep.  143.  Whefo  a  fact  has  been  onee  liti- 
gated, the  judgment  rendered  therein  eatops  the  partiea  and  their  priTies 
from  again  raising  the  same  fact:  Hall  t.  IMltr^  17  Or.  381;  Kmler  t.  MUian, 
22  Neb.  310;  although  the  two  suits  may  haTo  diftrent  ebjMtsiB  nsvt  Ute- 
mote  V.  Far^ukr  Ootmig,  84  Va.  674 
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Emkry  V.  Ohio  Candlb  Company, 

[47  Ohio  BrAn,  820.] 

"TRrsT**  AND  "Combination"  aoaikst  Tjud%  AoREnmrr  nr  Aid  or, 
Unknforcbablb.  —  An  agreement  ander  which  an  Msooiatton  is  formed, 
for  the  pnrpoee  of  inereatin|^  the  price  and  decreasing  the  manufacture 
of  candles  within  a  certain  territory,  is  Toid  as  being  oo&timry  to  publio 
policy,  and  is  not  enforceable  in  the  courts. 

An  unincorporated  company  was  formed  in  1880,  to  con- 
tinue for  six  years,  and  called  the  Candle  Manufacturers' 
Association.  Its  object  and  effect  were  to  increase  the  price 
and  decrease  the  manufacture  of  candles  within  the  territory* 
covered  by  the  agreement  under  which  it  was  formed.  The 
receipts  of  the  company  were  placed  in  bank  to  the  credit 
of  the  executive  committee  of  the  association,  and  could  only 
be  paid  out  on  a  check  signed  by  at  least  two  of  them.  The 
Ohio  Candle  Company  joined  the  association  in  1883,  and 
withdrew  therefrom  in  1884.  It  had  paid  into  the  association 
$22.40,  and  there  was  due  it,  as  profits  under  the  agreement, 
$2,151.17.  The  committee  offered  to  repay  the  sum  paid  in, 
but  refused  to  pay  the  sum  due  as  profits,  claiming  a  violation 
of  the  agreement  by  such  withdrawal.  The  Ohio  Candle 
Company  brought  suit  against  the  committee  to  recover  the 
sum  due  as  profits,  and  recovered  judgment.  The  case  was 
appealed  by  writ  of  error. 

Perry  and  Jenny^  for  the  plaintiffs  in  error. 

Ramsey^  MaxweUy  and  Ramsey^  for  the  defendants  In  error. 

The  Court.  We  are  of  the  opinion  that  the  suit  cannot  be 
maintained,  for  the  reason  that  the  objects  of  the  association 
were  contrary  to  public  policy,  and  in  no  way  to  be  aided  by 
the  courts.  No  recovery  can  be  had  except  by  giving  effect 
to  the  terms  of  the  agreement.  The  action  is,  in  substance,  a 
suit  against  the  association  to  recover  a  sum  due  the  plaintiff 
under  the  terms  on  which  the  association  was  formed.  The 
committee  represent  the  association,  and  a  judgment  against 
them  is  a  judgment  against  it.  If,  as  claimed  by  the  defend- 
ants, a  member  could  not  withdraw  from  the  association  until 
the  six  years  had  expired,  then  the  committee,  as  representing 
the  association,  had  a  defense  on  which  they  might  have  re- 
lied, had  the  objects  of  the  association  been  perfectly  legiti- 
mate. But  should  a  court  be  called  on  to  consider  any  defense, 
so  long  as  the  claim  itself  is  based  upon  an  agreement  to  which 
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it  can  give  no  countenance?  It  must  be  observed  that  the 
withdrawal  of  the  plarntiff  was  not  at  a  time,  nor  under  cir- 
citnistances,  that  could  gire  to  ft  the  merits  of  repentance.  It 
had  passed  beyond  where  it  might,  by  withdrawal,  have  se- 
cured the  aid  of  a  court  in  recovering  what  it  had  advanced 
in  furtherance  of  an  illegal  object  lis  suit  is  to  recover  its 
portion  of  the  ill-gotten  gains.  The  ease  of  Norton  ▼.  Blinn, 
89  Ohio  St  145,  can  have  no  application  here,  for  this  is  a 
suit  between  parties  to  enforce  the  terms  of  the  illegal  agree- 
ment. 8ee  Texa$  &  Pae.  K'y  Co.  t.  Southern  Pac.  B*y  Co,,  41 
La.  Ann.  970,  17  Am.  St.  Rep.  445,  where  Brooks  y.  Ifartin^  2 
Wall.  70,  is  accuratdly  distinguished^  and  shown  to  have  no 
application  to  a  case  such  as  this. 

Judgment  reversed,  and  petition  of  plainUff  below  dia- 
missed.  

CoNTRAOTB  TO  9ntLV  TftAm  jam  Ihpbds  Faib  ahd  Rbasoitibli  G6ii- 
FJrimoN  sre  iiKvalid  m  being  agaoDst  pablio  poBey:  TVmw  ite.  B^f  Oa.  r. 
Smakem  Pae,  le^  Cok^  AllA,  Ajul  91ih  17  Am.  fit  B«p.  44S,  and  M>t^  A»* 
pU  V.  Chkoffo  G.  T.  Qo.^  130  IlL  266;  17  Am.  St  Bep.  319;  QuffMc  Ifp  Ck 
▼.  SUUe,  72  Tex.  404;  13  Am.  St  Rep.  816;  8atUa  Clara  etc,  Oo.  r.  ffafet,  76 
CM.  387;  Mo$et  r.  Seoti,  84  Ala.  008;  People  v.  North  Bmar  £k^ar  Jt  €h^^  121 
V.  T.  «B|  It  Am.  St  Rap.  90,  nd  note. 
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Wilis  — Ooimvr  ov  Lost,  Dbstbotbd,  or  Spoltatid  Wiu.— Bubdotof 
Pboof.  —  Where  the  oontente  of  a  lost,  destroyed,  or  spoliated  will  hav« 
been  found,  admitted  to  probate,  and  recorded  by  the  probate  oonrt»  th« 
record  is  prima  Jack  evidence  in  a  fntore  prooeeding  to  contest  the  ralid- 
ity  of  the  will,  not  only  of  its  doe  ozeention  and  attastatum,  bnt  also  of 
its  contents,  and  the  burden  of  proof  is  than  upon  the  contestant  of  tlio 
will  to  establish  its  invalidity,  by  evidence  that  it  had  been  revoked  by 
the  testator  by  tearing,  canceling,  obliterating,  or  destroying  it  with  in- 
tention to  revoke  it 

WniU— Lost  Will — Pbiuhwhw  op  Rsvooathiic— Dmlakatiohs  ov 
TiSTAiom  AM  SyxDiMCB.  —  Whero  a  will  is  proved  to  have  onee  existed^ 
and  the  testator  retained  cnstody  of  it^  or  had  ready  access  to  it^  and  it 
oannot  be  found  after  his  death,  a  legal  presumption  is  raised  that  it  waa 
deetroyed  by  him,  witii  the  intention  to  revoke  it^  and  bis  dodarations 
an  idmiasibia  to  dsatroy  anah  laaauiuption  or  to  aappoat  and  atEangthan 
It 

Will  contest.  Plaintiff  recovered  judgment  in  tfae  court  of 
eommon  pleas  admitting  the  will  to  probate.  Tbie  judgment 
iras  reveraed  by  the  circuit  court  on  appeal,  and  an  appeal 
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froiB  tlie  jndgiTiefit  of  the  circuit  court  was  taken  to  this  court 
by  irrit  of  error. 

Bevjamin  B.  Kingsbury  and  Henry  Newbeginj  for  the  plain- 
tiflFs  in  error. 

/.  R.  Tyler,  Peadee  and  Enos^  and  Stephenson  and  Knapp^  for 
the  defendants  in  error. 

DicKMAN,  J.  It  is  conceded  that  Daniel  Behrena,  on  tho 
thirty-first  day  of  October,  1882,  made  and  executed  in  due 
form  of  law  his  last  will  and  testament.  On  the  twenty- 
eighth  day  of  November,  1884,  he  died,  leaving  real  and  per- 
Bonal  prox^erty,  and  as  his  heirs  at  law,  Frederick  Behrena 
and  Henry  Behrena,  the  plaintifis  herein,  and  George  Behrens^ 
the  defendant,  his  only  sons.  After  his  decease,  it  was  dia* 
covered  that  his  will  had  been  lost  or  destroyed,  and  the 
question  arose  whether  the  will  was  lost  or  destroyed  prior 
or  subsequent  to  the  death  of  the  testator,  and  if  before  his 
death,  whether  or  not  it  was  destroyed  by  the  testator  him- 
self,  with  the  intention  of  revoking  the  sameu  On  the  appli- 
cation of  George  Behrens,  the  probate  court  found  that  the 
will  was  not  roToked  by  the  testator,  but  that  it  had  been  lost 
or  destroyed  subsequent  to  his  death,  and  thereupon  estab- 
lished its  contents  to  be  as  in  the  alleged  copy  produced  in 
court,  and  admitted  the  same  to  probate. 

In  the  action  to  contest  the  validity  of  the  will,  the  order  of 
probate  was  prima  facie  evidence  of  its  due  attestation,  execu- 
tion, and  validity.  By  section  5948  of  the  Revised  Statutes,  last 
wills  and  testaments  which  have  been  lost,  spoliated,  or  de- 
stroyed, when  established  as  to  their  contents,  and  admitted  to 
probate,  are,  in  all  respects,  to  be  governed  by  the  laws  in  force 
relating  to  other  wills,  not  only  as  relates  to  the  contents  of  the 
same,  but  in  all  other  matters.  In  a  proceeding  to  contest  the 
validity  of  such  a  spoliated  will  admitted  to  probate,  the  burdeu 
of  proof  is  on  the  contestants  to  invalidate  it:  Hayneg  v.  Haynet^ 
83  Ohio  St.  598;  81  Am.  Rep.  579;  Meam  v.  than,  15  Ohio 
St.  90.  In  BauMmg  t.  Banning,  12  Ohio  St.  4S7,  it  is  held 
that  where  the  eontenta  of  a  spoliated  will  have  been  found, 
admitted  to  probate,  and  recorded,  in  a  proceeding  duly  had 
for  that  purpose  in  the  probate  court,  such  record  is  prianafacit 
evidence,  in  a  future  proceeding  to  contest  the  yalidity  of  such 
will,  not  only  of  the  due  attestation  und  execution  of  such  will, 
but  also  of  its  contents;  and  on  the  trial  of  the  issue  whether 
the  will  admitted  to  probate  ia  the  last  will  of  the  taatator  or 
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n.ot.,  the  saine  must  stand,  unless  the  jury  are  Batisfied,  by  a 
preponderance  of  proof,  that  it  is  not,  in  substanoei  the  will  of 
\^^  •  testator. 

Ill  assuming  the  burden  of  establishing  by  a  preponderance 
of  evidence  that  the  will  admitted  to  probate  was  not  the  last 
will  of  Daniel  Behrens,  it  became  material  for  the  contestants 
to  prove  that  his  last  will  was  not  in  existence  at  the  time  of 
his  death,  but  had  been  revoked  by  the  testator  tearing,  can* 
celing,  ohliterating,  or  destroying  the  same,  with  the  intention 
of  revoking  it.  Section  5944  of  the  Revised  Statutes  authorizes 
the  probate  court  to  admit  to  probate  an  unrevoked  last  will, 
when  the  original  has  been  lost,  spoliated,  or  destroyed  subse- 
quent to  the  death  of  the  testator,  or  after  the  testator  has  become 
incapable  of  making  a  will  by  reason  of  insanity.  The  court, 
in  the  matter  of  Sinclair' $  Wili^  5  Ohio  St  291,  in  construing 
the  same  statutory  provision  then  in  force,  held  that  the  legis* 
lation  of  the  state  as  it  then  existed  did  not  permit  a  will  lost 
or  destroyed  to  be  established,  unless  it  was  in  existence  sub- 
sequently to  the  death  of  the  testator.  "  The  general  assem- 
bly," said  Swan,  J.,  *^  deemed  it  either  impolitic,  as  opening 
the  door  to  imposition  and  perjury,  or  unnecessary  to  permit 
wills  lost  or  destroyed  before  the  de|cease  of  the  testator,  to 
be  established." 

The  court,  therefore,  as  an  essential  fact  to  be  determined, 
charged  the  jury  as  requested  by  the  plaintiffs:  '*  Before  you 
can  find  that  it  was  the  last  will  and  testament  of  the  said 
Daniel  Behrens,  you  must  find  that  it  existed  and  had  not 
been  revoked  at  the  death  of  the  testator,  or  at  such  time  prior 
to  his  death  when  he  ceased  continuously  after  that  to  be  of 
disposing  mind  and  memory;  and  unless  you  find  from  the 
evidence  that  the  said  will  was  actually  in  existence  at  the 
time  when  the  said  Daniel  Behrens  ceased  to  be  of  disposing 
mind  and  memory,  at  or  prior  to  his  death,  then  the  con- 
clusion of  law  follows  that  the  testator  destroyed  the  will,  with 
intent  thereby  to  revoke  it.'' 

If  the  will  did  not  exist  at  the  time  of  the  testator's  death, 
and  had  been  destroyed  prior  to  that  time,  it  oould  not  be  es- 
tablished under  the  statute  as  a  will  of  which  the  original  had 
been  lost,  spoliated,  or  destroyed  subsequent  to  the  death  of 
the  testator. 

And  here  it  may  be  inquired  what,  if  any,  conclusion  of  law 
or  presumption  arises  from  the  fact  of  the  non-existence,  at  the 
time  of  the  testator's  death,  of  his  last  will  and  testament 
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proved  to  have  been  made  and  executed.  As  requested  by  the 
)>lnintiiTs,  the  court  gave  the  following  charge  to  the  jury: 
^'  The  preBumption  is,  that  if  a  will  be  not  found  after  the  death 
of  an  alleged  testator,  it  was  destroyed  with  intention  of  re- 
voking it  This  presumption  may  be  strengthened  by  the 
declarations  made  by  the  testator  before  his  death,  to  the  effect 
that  be  intended  to  destroy  the  will;  and  if  you  believe  from 
the  evidence  that  the  will  alleged  to  have  been  made  on  the 
31st  of  October,  1882,  by  Daniel  Behrens,  was  not  in  existence 
after  his  death,  you  are  at  liberty  to  believe  from  this  fact 
alone  that  the  said  will  was  destroyed  by  said*  Behrens  with 
the  intention  of  revoking  it;  and  you  may  consider,  as  strength- 
ening this  presumption,  any  declarations  made  to  persons 
before  his  death,  by  the  said  Daniel  Behrens,  that  he  would 
destroy  the  will,  or  had  destroyed  the  will,  or  intended  his 
children  should  share  equally  in  his  property." 

In  giving  the  foregoing  instructions  to  the  jury,  and  in  ad- 
mitting in  evidence  the  declarations  of  the  testator  as  to  de- 
stroying his  will,  and  dividing  his  property  equally  among  his 
three  sons,  we  find  no  error  for  which  the  judgment  of  tlie 
court  of  common  pleas  should  have  been  reversed. 

In  general,  it  may  be  assumed  that  a  will  is  kept  in  the 
custody  of  the  testator  himself,  or  under  his  control,  to  ba 
changed,  modified,  or  revoked  according  to  his  good  pleasure. 
If  at  his  decease  it  cannot  be  found,  it  is  more  reasonable  to 
presume  that  be  himself  has  destroyed  his  will,  than  that  some 
other  person  has  committed  the  crime  and  incurred  the  pen- 
alty of  secreting  or  destroying  it.  In  BetU  v.  Jcu:k$(m^  6  Wend. 
181,  it  is  said  by  Chancellor  Walworth:  ^  Legal  presumptions 
are  founded  upon  the  experience  and  observation  of  dis- 
tinguished jurists  as  to  what  is  usually  found  to  be  the  fact 
resulting  from  any  given  circumstances,  and  the  result  being 
thus  ascertained,  whenever  such  circumstances  occur,  they 
are  prima  facie  evidence  of  the  fact  presumed;  and  I  have  no 
doubt  that  five  wills,  made  with  all  due  formality,  have  been 
destroyed  by  the  testators  either  in  secret  or  when  no  one  was 
present  to  be  a  witness  to  prove  the  fact,  to  where  there  has 
been  one  destroyed  or  suppressed  by  fraud,  or  lost  by  time  or 
accident,  before  the  death  of  the  testator.''  Indeed,  it  is  now 
well  settled,  and  is  a  principle  of  universal  acceptance  in  both 
the  English  and  American  courts,  that  where  a  will  is  proved 
to  have  once  existed,  and  the  testator  retained  custody  of  it^ 
or  had  ready  access  to  it^  and  it  cannot  be  found  after  his 
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death,  a  legal  presnmption  is  raised  that  the  will  was  destroyed 
by  him  with  the  intention  of  revoking  it  In  the  recent  ca^e 
of  CoUyer  y.  CoUyer,  110  N.  Y.  486,  6  Am.  St.  Rep.  405,  the 
rule  is  stated  that  when  a  will  previously  executed  cannot  be 
found  after  the  death  of  the  testator,  there  is  a  strong  pre- 
sumption that  it  was  revoked  by  destruction  by  the  testator, 
and  this  presumption  stands  in  the  place  of  positive  proof:  See 
also  1  Redfield  on  Wills,  329;  1  Williams  on  Executors,  157, 
and  cases  cited;  2  Am.  Lead.  Cas.,  5th  ed.,  510;  Fo»ter*»  Ap- 
peal,  87  Pa.  St.  67;  30  Am.  Rep.  840;  Minkler  v.  Minkler,  14 
Vt.  125;  Betts' y,  Jackson,  6  Wend.  181;  Minor  y.  GhUhrie,  4 
S.  W.  Rep.  179  (Ct.  of  App.  Ky.,  May  3,  1887);  Hatch  v.  5t> 
man,  1  Demarest,  619;  1  Jarman  on  Wills,  5th  Am.  ed.,  290, 
and  cases  dited;  Wargent  v.  Hollinga,  4  Hagg.  Bcc.  245;  Lillie 
▼.  LUlie^  3  Hagg.  Ecc.  184. 

Such  a  presumption  of  revocation  may  be  overcome  by  cir- 
cumstantial or  other  proof  to  the  contrary.  It  may  be  rebutted 
by  showing  that  the  testator  had  no  opportunity  to  revoke, 
and  that  his  will  was  destroyed  after  his  death.  And  for  this 
purpose,  declarations  of  the  testator  to  various  members  of 
his  family  down  to  a  few  days  before  his  death,  expressive  of 
his  satisfaction  at  having  settled  his  affairs,  and  intimating 
that  his  will  was  left  with  his  attorney,  have  been  held  to  havo 
been  properly  admitted:  Whitely  v.  Kiaig,  17  Com.  B.,  N.  S., 
766;  Keen  v.  Keerij  L.  K  3  Pro.  &  D.  106;  In  re  Johnson  $ 
Will,  40  Conn.  587. 

But  while  the  declarations  of  the  testator  may  be  used  to 
weaken  the  presumption  that  he  has  destroyed  his  will  with 
the  intention  of  revoking  it,  his  declarations  may  also  be  re- 
ceived as  evidence  to  strengthen  and  fortify  the  presumption 
that  he  h&s  destroved  his  will  with  such  intention.  Whether 
it  be  the  making  of  a  will  or  the  destroying  of  one,  the  com- 
petency of  the  testator's  declarations  as  evidence  is  alike  in 
3a>eh  ease,  and  for  the  same  reasons  admissible:  CoUagan  v. 
»»m5, 67  Me.  466.  In  Keen  v.  Keen,  L.  R.  3  Pro.  &  D.  105,  in 
order  to  rebut  the  presumption  of  revocation  arising  from  a 
will  which  was  in  a  testa^tor's  possession  not  being  found 
after  his  death,  evidence  was  produced  of  declarations  by  the 
testator  lowing  an  intention  to  adhere  to  the  will.  The  court 
hsld  that  evidence  of  declarations  of  an  intention  not  to  ad* 
fanre  to  the  will,  produced  by  the  opponents  of  the  will,  was 
admissible  to  contradict  the  evidence  of  adherence,  whatever 
aif  hi  be  the  form  of  wbrds  in  which  mch  intanlLon  was  ex-> 
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pressed;  and  therefore  that  a  declaration  by  the  testator  that 
he  bad  buroed  his  will  was  admissible,  not  as  evidence  of  the 
fact  of  destruction,  but  as  evidence  of  intention.  Sir  J.  Han- 
nen,  in  his  opinion  in  the  case,  says:  "  I  think  there  can  be 
no  doubt  that  while  on  the  one  hand  evidence  of  statements 
made  by  a  testator  subsequent  to  the  execution  of  a  will,  that 
he  intends  to  act  in  conformity  with  the  disposition  contained 
in  the  will,  is  clearly  adqaissible,  it  necessarily  follows  that 
other  statements  made  by  the  testator,  to  a  contrary  effect, 
must  also  be  admissible.  The  admissibility  of  such  evidence 
cannot  depend  on  the  form  of  words  in  which  the  intention  is 
expressed.  Therefore  a  statement  by  a  testator  that  he  has 
altered  his  mind  as  to  the  disposition  of  his  property,  and  that 
he  has  therefore  destroyed  his  will,  although  it  may  not  be 
evidence  of  the  fact  of  destruction  of  the  will,  is  evidence  of 
intention  from  which  the  fact  of  destruction  may  be  inferred, 
there  being  other  circumstances  leading  to  the  same  conclu- 
sion." 

In  Lawyer  v.  Smithy  8  Mich.  412,  77  Am.  Dec.  460,  after  the 
death  of  the  testatrix  a  will  twenty-five  years  old  was  discov- 
ered, which  was  either  torn  or  worn  in  several  pieces. 
Whether  the  injury  to  the  instrument  was  done  by  the  testa- 
trix or  by  some  other  person,  and  if  by  her,  whether 
accidentally  or  intentionally,  and  for  the  purpose  of  revoking 
the  will,  were  held  to  be  questions  of  fact  for  the  jury;  and 
to  aid  them  in  determining  these  questions,  and  not  as  sepa- 
rate and  independent  evidence  of  a  revocation,  the  declara- 
tions of  the  testatrix,  made  after  the  date  of  the  will,  that  she 
had  destroyed  it,  were  held  to  be  competent  evidence. 

In  Patterson  v.  Hickey,  32  Ga.  156,  it  was  decided  that 
where  the  question  is  revocavit  vel  non,  parol  evidence  as  to  the 
acts  and  declarations  of  the  testator  is  admissible,  although 
made  at  any  time  between  the  making  of  the  will  and  the 
death  of  the  testator. 

A  will  ia  said  to  be  ambulatory  until  the  testator  dies. 
Until  his  death  the  instrument  has  no  force  or  effect,  and  until 
then  he  has  the  power  to  cancel  or  revoke  it.  If  from  being 
clothed  with  this  power  the  presumption  arises  after  his  death 
that  he  destroyed  his  will,  that  presumption  will  be  aided  by 
his  declarations  as  expressive  of  his  feelings  and  intention. 
In.  W^ks  V.  McBethj  14  Ala.  474,  it  was  held  that  the  decla- 
rations of  the  testator  were  admissible  to  strengthen  the  pre- 
sttinptioa  of  revocation,  and  to  show  that  the  will  was  destroyed 
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by  the  testator  animo  revocandi.  And  it  was  there  stated  as 
the  invariable  rule  in  the  courts  of  England  to  admit  the  dec- 
larations of  the  testator,  either  to  strengthen  or  to  repel  the 
presumption  of  revocation  arising  from  the  non-production  of 
the  will  after  the  death  of  the  testator,  or  to  explain  the  act 
of  destroying  or  canceling  it. 

The  case  of  Smiley  v.  Oamhill,  2  Head,  164,  was  a  contest 
upon  the  will  of  Margaret  Stewart*  The  testatrix  burned  a 
paper  which  she  believed  was  her  will,  and  died  in  that  beliel 
This  was  proved  by  her  uniform  declarations,  and  by  her  acts 
in  disposing  by  deeds  of  some  of  the  same  property  named  in 
the  will,  and  in  applications  made  to  write  another  will  for 
her,  on  the  ground  that  she  had  destroyed  the  first.  Garuth* 
ers,  J.,  in  delivering  the  opinion  of  the  court,  said  that  if  the 
jury  believed,  as  a  matter  of  fact,  that  Mrs.  Stewart  burned  a 
paper  which  she  thought  was  her  will,  although  it  was  not, 
with  the  intention  of  revoking  by  its  destruction,  and  hon- 
estly believed  that  she  had  done  it,  and  continued  in  that 
belief,  witliout  any  subsequent  recognition  or  even  knowledge  ; 
of  its  existence,  the  paper  propounded  would  not  be  her  will. 
As  testimony  bearing  on  this  question,  her  declarations  alone 
might  not  be  sufficient,  but  they  were  competent,  and  it  would 
be  for  the  jury  to  determine  whether  they,  together  with  other 
facts  proved,  made  out  the  fact  of  burning,  or  intention  to  do 
so,  hy  the  act  done. 

The  strongly  expressed  conclusion  of  the  court  in  Red  ▼. 
Reel,  1  Hawks,  248,  9  Am.  Dec.  632,  is  in  accord  with  cita- 
tions already  made.  "  To  reject  the  declarations  of  the  only 
person  having  a  vested  interest,  and  who  was  interested  to 
declare  the  truth,  whose  fiat  gave  existence  to  the  will,  and 
whose  fiat  could  destroy,  and  in  doing  the  one  or  the  other 
could  interfere  with  the  rights  of  no  one,  involves  almost  an 
absurdity;  and  they  are  received,  not  upon  the  ground  of  their 
being  a  part  of  the  resgestse,  for  whether  they  accompany  an 
act  or  not,  whether  made  long  before  or  long  after  making  the 
will,  is  entirely  immaterial  as  to  their  competency.  Those  cir- 
cumstances only  go  to  their  weight  or  credit  with  the  tribunal 
which  is  to  try  the  fact."  See  also  Coilagan  ▼.  Bum%^  67 
Me.  465;  Tynan  v.  Paschal,  27  Tex.  286;  84  Am.  Dea  619; 
Youndi  V.  Youadt,  3  Grant  Caa.  140. 

It  is  not  necessary  to  refer  to  the  numerous  other  authori- 
ties which  we  have  examined,  and  which  bear  directly  upon 
this  branch  of  the  case.     No  claim  is  made  that  a  will  maj 
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be  reToked  by  the  mere  declaratione  of  the  testator,  or  other- 
wise than  in  the  modes  prescribed  by  the  statute.  But  where 
a  legal  presumption  is  raised,  upon  the  decease  of  the  testator, 
that  he  destroyed  his  last  will  and  testament  in  the  statutory 
mode,  with  the  intention  of  revoking  it,  it  is  obvious  that 
while  the  declarations  of  the  testator  may  be  admitted  as  evi- 
dence towards  rebutting  the  presumption  of  such  destruction 
and  revocation  before  his  death,  they  may,  with  equally  good 
reason,  be  received  as  evidence  to  support  and  strengthen  that 
presumption. 

It  is  urged  in  behalf  of  the  defendant  in  error  that  the 
charge  to  the  jury  was  erroneous  and  misleading.  At  the 
trial,  the  defendant  excepted  generally  to  the  whole  charge 
given  by  the  court  to  the  jury,  without  pointing  out  specific 
cally  the  part  or  proposition  of  the  charge  excepted  to,  or  the 
grounds  of  his  exception.  Of  such  an  exception  a  reviewing 
court  is  not  bound  to  take  notice:  Adams  v.  State^  25  Ohio  8t. 
684;  Adams  v.  S(ate,  29  Ohio  St  412;  Berry  v.  StaU,  81  Ohio 
St.  219;  27  Am.  Rep.  506;  Everett  v.  Sumner,  82  Ohio  St  562; 
Powers  V.  HazeUon  etc.  Ry  Co,,  33  Ohio  St  429;  Western  Ins. 
Co,  V.  Tohin,  32  Ohio  St  77.  But  in  the  case  at  bar,  upon  an 
examination  of  the  charge  to  the  jury,  we  discover  no  error 
calling  for  a  reversal  of  the  judgment  of  the  oourt  of  common 
pleas.  The  judgment  of  the  circuit  court  should  be  reversedi 
and  that  of  the  court  of  common  pleas  affirmed. 


WiLLB^  Lost  ox  DaarBoriD — Proof.  — The  mere  abseiuM  of  a  will,  which 
\m  proved  to  have  been  ezeoated  by  the  iettator,  raises  a  presumption  that  it 
was  revoked  hy  him;  and  this  presumption  ean  only  be  rebutted  by  the 
•trongest  proof  to  tho  eontnury.  The  deelarationa  of  the  testator  are  admis* 
sibla  as  evidence  for  this  pnrposoi  Note  to  T^nam  t.  Poickal,  M  Am.  Deo. 
62fr-631;  compare  ako  Kkeknu  r.  KUehem,  80  Oa.  168;  M  Ais.  Deo.  453; 
Burgs  V.  HamiUtm,  78  Oa.  868;  MaUtr  qf  Pag%  118  DL  878|  88  Aia.  Bop. 
888,  mdnoli^ 
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Watbks  —  OwmEBSBiT  nt  Nov-fatiqabls  liiauBB-^DnmuxBOV.  —  A  bob- 
naTigable  iolaad  lake  i«  sobjeet  to  private  ownanbip;  and  the  ovnor 
thereof  cannot  be  deemed  to  ha^e  dedioated  it  to  the  oeee  of  boating, 
banting,  and  fishing,  simply  because  ho  intorpoeed  no  objection  to  anch 
nse  by  hit  neighbors,  adjoining  proprietors,  or  sirangera.  Otiior  oircnm- 
■taoces  nnwt  clearly  and  satiafactoriiy  appear  manifesting  aa  miont  ott 
his  part  to  so  dedicate  it 

Waters— Dbdioatior  of  KoK-NATiaABU  Lakb. — The  nse  of  anon-navi* 
gable  inland  lake  by  the  public  for  the  purposes  of  boating,  hunting^  and 
fishing,  without  the  knowledge  of  the  owner,  will  not  establish  a  dedica- 
tion of  any  kind  against  him,  no  matter  how  long  oontinned  sadi  msa 
may  bo. 

Watkrs  —  CoNVSTAKOB  ov  NoM-HAYiOABLB  Lakb.  —  Where  the  owner  of 
land  surrounding  a  non-navigable  inland  lake,  longer  than  it  is  broad, 
conveys  a  portion  of  the  land  bordering  on  the  lake  by  a  deed  which 
describes  the  lake  aa  one  of  the  boundaries^  the  title  of  the  pnrcdiaser 
extends  to  the  center  of  the  laka. 

Watbm  —  Dbbd  of  Land  along  NoN-VAViaABLX  Lakb. — Where  tha 
owner  of  land  surrounding  a  non-navigable  lake  conveys  a  portion 
thereof  by  deed  describing  the  margin  of  the  lake  aa  one  of  the  boun- 
daries, the  title  of  the  purchaser  extends  to  low-water  mark  only* 

Watbbs  —  Dbbd  of  Land  alono  Kon-n avioablx  Lakx.  —  Where  the 
owner  of  land  surrounded  by  a  non-navigable  inland  lake  oonTeys  a 
portion  of  the  land  by  deed  describing  it  by  metes  and  bounds,  without 
reference  to  the  lake,  the  title  of  the  purchaser  only  extends  to  the  lines 
mentioued  in  the  deed. 

Waters  —  Riparian  Riouts  in  Non-navigablb  Lakb.  —  The  public  baa 
no  right  without  prescription,  as  against  the  owner,  to  fish  in  and  boat 
upon  the  waters  of  a  non-navigable  inland  lake;  nor  have  adjoining 
owners,  without  title  in  the  lake,  and  without  prescription,  the  right  to 
enprage  in  the  business  of  letting  for  hire  boats  and  fishing-tackle  to  snch 
portions  of  the  public  as  may  resort  to  such  lake  to  boat  and  fish  for  their 
pleasure  and  recreation. 

Waters  — Riparian  Rights  in  Non-nayigablb  Lake.  —  A  riparian  owner, 
by  virtue  of  his  ownership  to  the  edge  of  the  water  of  a  non-navigable 
lake,  has  access  to  and  the  right  to  nse  the  water  thereof  for  domestic 
and  agricultural  purposes. 

Bquitable  Relief  against  Trespass.  —  Equity  may  be  at  once  resorted  to 
for  appropriate  relief  when  numerous  acts  of  trespass  are  being  com- 
mitted and  their  continuance  threatened  under  claim  of  right,  and  when 
the  injury  arising  from  each  act  is  trifling,  and  the  damages  recoverabU 
therefor  inadequate  as  compared  with  the  expense  necessary  to  prose- 
eute  separate  actions  at  law  therefor. 

Henderson  and  Kline^  and  Harrison^  OldSf  and  Hendenon^ 
for  the  plantiff  in  error. 

Boynton^  HaJU^  and  Horr^  for  the  defendants  in  arior. 
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Bradbury,  J.  The  contention  between  the  parties  to  this 
action  is  over  their  respectire  rights  to  and  in  Chippewa  Lake, 
a  non-navigable  body  of  water  in  Medina  County,  in  this 
states  having  an  area  of  about  four  hundred  acres,  oval  in 
form,  though  its  extension  from  north  to  south  is  about  twice 
as  great  as  that  from  east  to  west.  It  is  true  that  the  plaintiff 
in  error  claims  that  the  waters  of  the  lake  have  subsided  by 
reason  of  the  deepening  of  the  channel  of  its  natural  outlet, 
whereby  a  narrow  strip  of  land  entirely  around  the  lake  has 
been  recovered,  but  as  this  claim  is  not  sufficiently  supported 
by  the  agreed  statement  of  facts  to  require  any  consideration 
of  the  principles  or  authorities  upon  which  he  founds  his 
claim  to  title  thereto,  it  will  not  be  further  noticed  in  the  de- 
cision of  the  cause. 

The  lake  is  situated  in  the  Western  Reserve  lands,  and 
upon  the  division  of  the  lands  of  the  Connecticut  Land  Com- 
pany waa,  together  with  a  body  of  land  entirely  surrounding 
it,  allotted  to  Samuel  Fowler  and  three  others,  and  which,  by 
sundry  conveyances  and  certain  proceedings  in  partition,  be- 
came the  property,  in  fee-aimple,  of  Samuel  Fowler  and 
James  Fowler  as  early  as  the  year  1815,  to  whom  all  the  par^ 
ties  to  this  proceeding  trace  title.  By  the  conveyances  and 
proceedings  above  noticed,  the  title  to  the  lake,  as  well  as  the 
title  to  the  lands  inclosing  it,  vested  in  the  Fowlers,  if  it  is 
susceptible  of  private  ownership,  which  we  think  it  clearly  is: 
Bristow'y.  Corndcan^  S  App.  Cas.  641,  652.  *'A  lake  which  is 
not  really  useful  far  navigation,  although  of  considerable  size 
compared  with  ordinary  fresh-water  streams,  may  be  private 
property  "  :  Gould  on  Waters,  sec.  83;  Ledyard  v.  Ten  Eyek^ 
36  Barb.  102;  Hogg  v.  Beerman,  41  Ohio  St.  81;  52  Am.  Rep. 
71.  Many  other  authorities  could  be  cited  in  support  of  this 
proposition,  but  it  is  too  well  settled  to  require  it  to  be  done, 
t'ven  if  controverted,  which  it  is  not  in  this  action,  although 
material  to  its  determination. 

It  is  agreed  that,  from  an  early  period  in  the  history  of  the 
state,  hunters  and  fiebermem,  without  license,  resorted  at  will 
to  the  lake  to  hunt  and  fish,  and  that  for  more  than  forty 
years  the  public  has  had  free  access  to  it  for  boating,  bunting, 
and  fishing.  It  is  not  readily  perceived  how  this  early  and 
contintted  eustom  can  be  said  to  cast  any  material  light  upon 
the  intention  of  the  parties  in  respect  of  the  deeds  by  which 
the  lands  around  the  lake  were  from  time  to  time  conveyed; 
it  can  only  be  material,  therefore,  as  tending  to  show  a  dedi- 
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cation  of  the  lake  by  its  owners  to  the  public,  and  a  conse- 
quent extinguish nrient  of  their  private  property  therein.  These 
facts  naay  constitute  a  link  in  the  chain  of  evidence  necessary 
to  prove  a  dedication  of  the  lake  to  the  public,  but  fall  far 
short  of  establishing  that  fact.  In  truth,  when  consideration 
is  given  to  the  early  customs  of  the  people  of  this  state  in  this 
respect,  —  their  well-known  habit  of  hunting  and  fishing  upon 
all  lands  and  waters  where  fish  or  game  might  be  found,  irre- 
spective of  their  ownership,  or  whether  inclosed  with  fences 
or  not,  — it  is  apparent  that  this  class  of  e^dence  ought  to  be 
received  and  weighed  with  extreme  caution  as  proof  of  a  ded- 
ication to  such  uses.  Private  owners  are  not  to  be  deemed  to 
have  devoted  their  property  to  uses  of  this  kind  simply  be- 
cause they  interposed  no  objections  to  their  neighbors,  or  eyen 
to  strangers,  hunting  and  fishing  upon  it;  other  circumstances 
must  appear,  manifesting  that  it  was  his  intention  to  do  so. 
Dedication  depends  upon  the  intention  of  the  owner  to  devote 
his  lands  to  a  public  use,  and  should  be  made  to  appear 
clearly  and  satisfactorily:  6  Am.  A  Eng.  Bncy.  of  Law,  400, 
401;  Smith  v.  StaU^  28  N.  J.  L.  712;  Washburn  on  Basements, 
209. 

Here  the  owner  did  no  act  indicating  an  intention  to  devote 
the  lake  to  the  use  of  the  public;  it  does  not  even  appear  that 
the  owner  had  any  knowledge  that  the  public  was  using  it  in 
the  manner  that  the  agreed  statement  shows  it  to  have  been 
in  fact  used ;  and  as  dedication  by  parol,  or  in  pats,  acts  by 
way  of  estoppel  on  the  proprietor,  used  by  the  public  unknown 
to  him  can  have  no  appreciable  probative  force  to  establish  a 
dedication  against  him. 

The  lake,  as  we  have  seen,  being. susceptible  of  private 
ownership,  and  having  been  allotted  to  the  Fowlers,  or  to 
them  and  others  whose  title  they  obtained,  upon  the  division 
of  the  Western  Reserve  lands,  and  not  having  been  dedicated 
to  the  use  of  the  public,  passed  by  the  deed  made  by  the 
Fowlers  August  11,  1876,  to  Ainsworth  and  McClure,  under 
whom  the  plaintiff  derives  title,  unless  it  had  already  passed 
to  some  or  all  of  the  purchasers  of  the  lands  surrounding  the 
lake  by  virtue  of  the  prior  deeds  of  the  Fowlers  made  to  such 
purchasers.  This  depends  upon  the  descriptions  in  those 
deeds  and  the  rules  of  law  that  apply  to  conveyances  of  lands 
bounded  upon  non-navigable  inland  lakes.  By  a  series  of 
deeds,  the  first  of  which  bears  date  of  October  16,  1823,  and 
the  last,  of  January  24,  1868,  the  Fowlers  conveyed  all  the 
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lands  that  surrounded  the  lake  to  various  parties,  under 
which  the  same  are  now  held,  and  such  parts  of  the  lake  as 
may  have  passed  by  virtue  of  these  conveyances  coiild  not, 
of  course,  have  been  conveyed  by  a  subsequent  deed  of  the 
Fowlers,  under  which  the  plaintiff  in  error  derives  title;  and 
it  is  therefore  of  the  first  importance  to  ascertain  what  those 
conveyances  in  fact  include  which  necessitates  a  construc- 
tion of  their  respective  descriptions. 

These  descriptions  may  be  divided  into  three  classes.  In 
the  first  class  are  two  deeds,  one  from  James  Fowler  et  al.  to 
Delanson  De  Forrest,  the  other  from  James  Fowler  and  wife 
to  Fred  B.  Chamberlain,  wherein  the  lake  itself  is  made  one 
boundary  of  the  land  thereby  conveyed;  in  the  second  class 
are  four  deeds,  one  from  James  Fowler  to  Catharine  and  Sally 
Trump,  one  from  James  Fowler  to  Charles  Wheeler,  one  from 
James  Fowler  to  William  Walter,  and  the  other  from  James 
Fowler  to  Charles  Wright,  wherein  the  margin  of  Chippewa 
Lake  is  made  either  a  corner  or  one  of  the  boundary  lines  of 
the  lands  conveyed  by  them  respectively;  while  in  the  third 
class  are  two  deeds,  one  from  James  Fowler  et  al.  to  Abraham 
Fritz,  the  other  from  James  Fowler  et  al.  to  Conrad  Snyder, 
in  which  the  lands  conveyed  are  described  by  metes  and 
bounds  only,  no  reference  whatever  being  made  to  the  lake. 

The  rule  that  lands,  one  boundary  of  which  is  a  navigable 
river  running  through  this  state,  extend  to  the  middle  of  the 
stream,  subject  to  easement  of  navigation,  was  laid  down  by 
this  court  as  early  as  the  year  1828:  Gaptt  v.  Chambers,  3 
Ohio,  496.  The  same  rule  was  applied  to  calls  in  a  survey 
bounding  lands  upon  a  non-navigable  stream  shortly  there- 
after: Bennera^a  Lessee  v.  Plaiter,  6  Ohio,  505;  since  which 
time  the  doctrine  therein  announced  has  been  firmly  main- 
tained by  this  court:  Curtis  v.  Statej  5  Ohio,  324;  Lamb  v. 
Rickets,  11  Ohio,  311;  Walker  v.  Board  of  Public  Works,  IG 
Ohio,  540;  June  v.  Purcell,  36  Ohio  St.  896;  Day  v.  Pittsburg 
S.  R.  Co.,  44  Ohio  St.  406. 

The  rule,  however,  is  otherwise  in  respect  to  calls  in  a  deed 
bounding  the  lands  conveyed  by  it  on  the  waters  of  Lake 
Erie:  Sloan  v.  Biemillerf  34  Ohio  St.  492.  And  in  the  case  of 
lands  bounded  on  the  Ohio  River,  the  clear  tendency  of  judi- 
cial opinion  in  this  state  is  to  limit  the  title  of  the  riparian 
proprietor  to  low-water  mark:  Benners^s  Lessee  v.  Platter,  6 
Ohio,  508;  Lessee  of  Blanchard  v.  Porter,  11  Ohio,  138,  142; 
Booth  V.  Hubbard,  8  Ohio  St.  247;  but  the  effect  to  be  given 
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to  a  call  in  a  deed  that  makes  a  non-nayi^hle  lake  one  boun- 
dary of  the  lands  conveyed  by  it  has  not  heretofore  received 
the  attention  of  this  court.  The  aathorities  upon  the  question 
are  in  conflict,  and  seem  to  be  incapable  of  reconciliation.  In 
some  of  the  states,  and  in  England,  the  rule  is  to  limit  the 
operation  of  the  conveyance  to  the  water  edge:  Gould  on 
Waters,  sec.  80,  p.  155;  BUxmfield  ▼.  Jotmsionj  L.  R.  8  Com.  Ir. 
68;  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dec.  501;  Wood  y. 
Kelley,  30  Me.  47;   Wheeler  v.  Spinola,  54  N.  Y.  377. 

In  other  states,  notably  Indiana  and  Michigan,  the  contrary 
rule  may  be  considered  as  established:  Ridgway  v.  Ludlow^ 
58  lud.  248;  Stoner  v.  Riee^  121  Ind.  51;  CkUe  v.  FUher,  65 
Mich.  48. 

In  this  conflict  of  authority  we  are  at  liberty  to  adopt  such 
rule  on  the  subject  as  best  cocnports  with  the  presumed  in* 
tention  of  the  parties,  a  sound  public  policy,  and  the  analo- 
gies of  the  rules  in  force  in  this  state  respecting  boundaries 
upon  running  streams.  It  may  be  conceded  that  the  numeri- 
cal weight  of  authority  supports  the  rule  that  a  call  in  a  deed 
making  a  non-navigable  lake  a  boundary  only  passes  title  to 
the  land  to  low- water  mark;  but  be  that  as  it  may,  no  solid 
ground  is  readily  perceived  for  limiting,  in  that  case,  the  deed 
to  the  water's  edge,  and  in  the  case  of  a  running  stream,  ex- 
tending its  operation  to  the  center  or  thread  thereof;  and  in 
this  state,  where  the  rule  is  so  firmly  established  that  a  boun- 
dary on  a  running  stream  carries  the  land  to  the  middle  or 
thread  thereof,  principles  of  analogy  afford  strong  grounds  for 
applying  it  to  non-navigable  lakes.  The  main  reasons  for  the 
rule  in  one  case  apply  equally  to  the  other.  The  existence  of 
*^  strips  or  gores  "  of  land  along  the  margin  of  non-navigable 
lakes,  to  which  the  title  may  be  held  in  abeyance  for  indefi- 
nite periods  of  time,  is  as  great  an  evil  as  are  strips  and  gores 
of  land  along  highways  or  running  streams;  the  litigation  that 
may  arise  therefrom  after  long  years,  or  the  happening  of  some 
unexpected  event,  is  equally  probable,  and  alike  vexatious  in 
each  of  the  cases,  and  that  public  policy  which  would  seek  to 
prevent  this  by  a  construction  that  would  carry  the  titlo  to 
the  center  of  a  highway,  running  stream,  or  non-navigable 
lake  that  may  be  made  a  boundary  of  the  lands  conveyed, 
applies  indifferently,  and  with  equal  force,  to  all  of  them.  It 
would  seem,  also,  that  whatever  inference  might  arise  frcMH 
the  presumed  intention  of  the  parties  against  the  reservation 


May,  1890.]  Lkhbeck  v.  Nyi.  633 

of  the  land  tinderlying  the  water  would  be  as  strong  In  one 
case  as  in  either  of  the  others. 

That  practical  difficulties  in  the  application  of  the  rule  may 
arise  where  the  lake  is  so  nearly  round  that  it  cannot  be  said 
to  have  any  length  as  distinguishable  from  its  breadth,  or 
when  the  side  lines  of  the  respective  parcels  of  land  bounding 
on  the  lake  approach  it  in  such  direction  that  if  they  should 
be  extended  to  the  center  thereof  they  would  cross  each  other, 
is  apparent. 

The  latter  difficulty  is  not  at  all  unusual  in  the  case  of  lands 
bounding  on  running  streams,  but  does  not  prevent  the  appli- 
cation of  the  rule:  8  Washburn  on  Real  Property,  459,  note; 
Angell  on  Watercourses,  sec.  55,  where  the  subject  is  learnedly 
discussed  by  those  able  authors,  and  this  difficulty  overcome. 
Whether  there  are  in  Ohio  non-navigable  lakes  of  such  shape 
that  no  length  can  be  affirmed  of  them  does  not  appear;  if 
there  are  any  such,  and  the  rule  applicable  to  running  streams 
and  to  non-navigable  lakes  distinctly  longer  than  they  are 
wide  cannot  be  applied  to  them,  other  appropriate  rules  must 
be  adopted  which,  in  the  light  of  all  the  circumstances,  may 
be  regarded  as  effectuating  the  intention  of  the  parties,  and 
are  consistent  with  public  policy;  one  main  object  in  all  cases 
of  this  kind  being  to  adopt  and  apply  such  rules  as  will  ac- 
complish those  important  ends. 

Whatever  difficulties  may  be  conjectured  as  liable  to  arise 
in  possible  cases  to  the  application  of  the  rule  we  have  adopted, 
in  fact  none  do  arise  in  the  case  before  us,  for  Chippewa  Lake 
is  distinctly  longer  than  it  is  wide,  and  a  prolongation  to  its 
center  of  the  side  lines  of  the  respective  parcels  lying  along  its 
sides  will  not  cause  them  to  cross  each  other.  The  rule,  of 
course,  excludes  those  lands  which  merely  touch  the  end  of 
the  lake  and  do  not  at  all  extend  along  its  sides. 

This  rule,  however,  is  applicable  to  but  two  of  the  convey- 
ances,—  that  to  Delanson  De  Forrest  and  that  to  Fred  B. 
Chamberlain.  While  if  the  parties  to  a  deed  make  a  running 
stream,  a  non-navigable  lake,  or  a  highway  one  boundary  of 
the  lands  conveyed  by  it,  public  policy  and  the  presumed  in- 
tention of  the  parties  will  extend  the  line  to  the  middle  of  such 
monument,  yet  it  is  competent  for  them  to  limit  the  convey- 
ance to  the  side  of  the  highway,  the  top  of  the  bank  of  the 
running  stream,  or  to  the  edge  of  the  water  of  the  lake:  Lessee 
of  Blanchard  v.  Porter^  11  Ohio,  138;  Lough  v.  Machlin,  40 
Ohio  St.  832;  and  the  qnestion  is,  whether  the  parties  to  the 
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other  deeds  conveying  the  land  surrounding  Chippewa  Lake 
have  not  done  so.  As  has  been  shown  in  four  of  the  convey- 
ances of  the  Fowlers,  of  the  lands  bordering  on  the  lake,  the 
**  margin  "  of  the  lake  is  made  a  boundary  or  corner  instead 
of  the  lake  itself.  "Margin  of  the  lake"  is  a  term  of  un- 
equivocal import,  meaning  the  line  where  the  earth  and  water 
meet  around  the  lake;  by  the  use  of  these  words  the  parties 
hu^  declared  their  intention  to  make,  not  the  middle,  but 
another  part,  of  the  lake  —  the  edge  of  the  water  —  the  boun- 
dary line.  No  other  construction  can  be  given  to  the  words 
the  parties  themselves  have  chosen,  without  doing  violence  to 
their  meaning;  and  an  intention  contrary  to  the  one  expressed 
by  the  very  words  selected  by  the  parties  themselves  cannot 
be  presumed:  Lessee  of  McCuUock  v.  Aterij  2  Ohio,  308;  Lamb 
V.  RickeU,  11  Ohio,  311;  Hopkins  v.  Kent,  9  Ohio,  13;  Gould 
on  Waters,  sec.  199. 

In  the  remaining  deeds  from  the  Fowlers  to  the  lands 
around  the  lake,  the  lands  were  described  by  metes  and 
bounds,  no  mention  of  the  lake  being  made.  In  descriptions 
of  this  class,  only  the  lands  within  the  bounds  pass.  '*  When 
lands  are  granted  by  metes  and  bounds,  all  the  area  within 
those  bounds,  and  no  more,  passes  ":  Loekwood  v.  WUdman^  13 
Ohio,  430.  Indeed,  where  the  parties  have  by  their  deed  in- 
closed the  land  by  agreed  lines,  without  any  reference  what- 
ever to  adjacent  natural  objects,  it  is  diflScult  to  conceive  of  a 
principle  that  would  extend  those  lines  to  include  those  natu- 
ral objects,  however  convenient  they  might  be  to  the  enjoy- 
ment of  the  land  actually  conveyed. 

From  the  construction  we  have  given  to  the  descriptions 
contained  in  deeds  made  by  the  Fowlers  Qonveying  away  the 
several  parcels  of  land  that  surround  the  lake,  it  follows  that 
the  deeds  made  to  Delanson  De  Forrest  and  Fred  B.  Chamber^ 
lain  make  the  center  of  the  lake  one  boundary  of  the  tracts 
conveyed  to  them  respectively,  and  that  the  other  deeds  carry 
title  no  farther  than  the  edge  of  the  water,  and  that  therefore 
the  title  to  all  the  bed  of  the  lake,  except  what  was  covered 
by  the  De  Forrest  and  Fred  B.  Chamberlain  deeds,  remained 
in  the  Fowlers,  and  by  their  deed  of  August  11,  1876,  was 
conveyed  to  D.  H.  Ainsworth  and  A.  W.  McClure,  and  ia  now 
owned  by  the  plaintiff  in  error  by  virtue  of  mesne  conveyances 
from  Ainsworth  and  McClure,  as  set  forth  in  the  agreed  state- 
ment of  facts. 

It  also  follows  that  as  the  defendant  Andrews  claims  title 
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under  conveyances  which  constitute  the  margin  of  the  lake 
a  boundary,  he  has  no  title  to  any  portion  of  the  bed  of  the 
lake,  nor  has  the  defendant  John  Nye  a  title  to  any  portion 
thereof,  for  the  reason  that  although  the  deed  from  the 
Fowlers  to  Delanson  De  Forrest,  and  the  mesne  conveyances 
from  the  latter  to  J.  H.  Barrett,  conveyed  title  to  the  center  of 
the  lake,  yet  the  deed  from  J.  H.  Barrett  to  Levi  Nye,  the 
lessor  of  defendant  John  Nye,  limits  its  operation  to  the  edge 
of  the  lake  by  expressly  making  the  margin  thereof  its  boun- 
dary on  the  side  or  end  of  the  tract  abutting  thereon.  We 
therefore  hold  that  the  plaintiff  in  error  is  the  owner  in  fee- 
simple  of  all  that  part  of  the  bed  of  Chippewa  Lake  not 
covered  by  the  deeds  made  by  the  Fowlers  to  Delanson  Do 
Forrest  and  Fred  B.  Chamberlain,  and  that  those  two  deeds 
cover  such  parts  thereof  as  are  inclosed  by  a  prolongation  to 
its  center  of  those  lines  of  the  description  that  approach  the 
sides  of  the  lake. 

The  bed  of  the  lake  being  private  property,  the  public  has 
no  right  to  fish  in  and  boat  upon  its  waters;  nor  have  the 
defendants  the  right  to  engage  in  the  business  of  letting  for 
hire  boats  and  fishing-tackle  to  such  portions  of  the  public  as 
may  resort  to  the  lake  to  boat  and  fish  for  their  pleasure  and 
recreation.  That  the  latter  right  is  one  that  can  be  acquired 
by  prescription  may  be  admitted,  but  the  facts  agreed  upon 
fall  short  of  establishing  it  by  that  method,  even  if  that  con- 
tention was  maintained  on  behalf  of  the  defendants  in  error, 
which  we  do  not  understand  is  the  fact,  in  view  of  the  argu- 
ments presented  in  the  able  brief  of  their  counsel. 

The  agreed  statement  of  facts  in  respect  to  this  question  is 
as  follows:  '*The  defendants  and  their  grantors  have  for 
more  than  forty  years  occupied  continuously  their  respective 
lands  to  the  water  in  all  its  variations,  and  have  enjoyed  the 
free  use  of  the  water  in  connection,  with  their  lands  for  the 
purpose  of  watering  cattle,  washing  sheep,  boating,  and  fish- 
ing, and  without  license  or  consent  from  any  one.*' 

This  does  not  show  that  the  enjoyment  was  adverse  or 
under  any  claim  of  right.  Both  of  these  elements  must  exist, 
according  to  the  current  of  authority,  in  connection  with  the 
prescribed  period  of  enjoyment,  to  create  a  right  by  prescrip- 
tion: Washburn  on  Easements,  150;  Tootle  v.  Clifiofij  22  Ohio 
St.  247;  10  Am.  Rep.  782. 

However,  conceding  that  these  are  not  necessary  elements 
of  prescription,  and  that  the  defendants  had  acquired  a  pre- 


•eriptiTe  right  io  wster  eatile,  wwh  riieep,  IkwI,  snd  fisb  in 
the  lake,  yet  it  by  no  meariB  fo)k>w8  that  beeauee  they  may  do 
these  things,  that  they  may  also  erect  docks  extending  into 
the  water  and  embark  in  the  bvwiness  of  keeping  boats  and 
fishing-tackle  to  lei  far  hire  to  pleasure-seeken  who  may  resort 
to  the  lake  to  boat  and  fish  for  recreatioo  upon  its  waters.  The 
two  rights  are  clearly  distinguishable  from  each  other;  and 
the  contention  is  over  the  latter  right  only,  in  respect  fo 
which  the  agreed  statement  of  fiewts,  while  it  states  that  the 
defendants  are  exercising  it  is  silent  as  to  the  duration  of 
their  enjoyment  thereof,  and  therefore  does  not  establish  the 
right  by  prescription. 

That  a  riparian  proprietor  by  virtae  of  his  ownership  to  the 
edge  of  the  water  of  a  private  stream  or  lake  has  access  to 
and  the  right  to  use  the  water  for  domestic  and  agricultural 
purposes  is  not  controverted  by  the  plmntiff  in  error.  Such 
use  may  fairly  be  considered  as  within  the  presumed  intention 
of  the  parties. 

That  the  lake  is  valuable  for  the  purpose  of  gathering  ice 
from  its  froaen  surface  appears  frt>m  the  agreed  statement  of 
facts,  and  the  right  of  the  defendant  to  gather  it  was  asserted 
on  one  side  and  denied  by  the  other  in  the  conrse  of  the  argu- 
ment; but  the  question  is  not  made  by  the  parties  in  their 
pleadings,  and  therefore  cannot  be  noticed  in  the  decree. 

The  agreed  statement  of  facts  shows  that  the  defendant 
Nye  is  insolvent,  and  that  the  financial  condition  of  Andrews 
doubtful;  but  aside  from  this,  and  were  they  both  solvent  and 
fully  able  to  respond  to  any  damages  that  might  be  recovered 
against  them  in  actions  of  trespass,  yet  it  is  apparent  from 
the  whole  record  that  snch  actions  would  not  afford  an  ade- 
quate remedy  for  the  violations  of  the  rights  of  the  plaintiff 
in  error  in  the  past;  and  those  threatened  in  the  future  were, 
and  are,  during  certain  seasons  of  the  year,  of  daily,  if  not  of 
hourly,  occurrence,  under  the  claim  of  a  right  to  do  so;  be- 
sides, the  injury  resulting  from  each  separate  act  would  be 
trifling,  and  the  damages  recoverable,  therefore,  scarcely  equal 
to  a  tithe  of  the  expense  necessary  to  prosecute  separate 
actions  therefor. 

It  follows  from  the  holding  of  the  court  respecting  the 
effect  to  be  given  the  several  descriptions  in  the  conveyances 
made  by  the  Fowlers  and  others  to  the  various  parcels  of 
land  that  surround  the  lake  that  neither  of  the  defendants 
has  shown  a  right  to  erect  docks  and  let  to  hire  for  use  thereon 
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boats  and  fiabing-tadde;  it  also  follawB  that  in  so  &r  aa  these 
:ict8  affect  those  portions  of  the  lake  to  which  the  title  of 
plaintiff  doeanot  extend,  he  is  not  entitled  to  relief  against 
tiieniy  but  ia  entitled  to  have  so  much  thereof  aa  hia  title 
covers  protected  from  those  unwarranted  vidatioas.  There 
should  be  a  decree,  therelore,  finding  that,  aa  against  the  de- 
fendants hereick,  the  plaintiff  in  error  ia  the  owner  in  &e^im« 
pie  and  entitled  to  the  exclusive  possessioa  of  all  the  lands 
underlying  the  waters  of  Chippewa  Lake  except  those  parts 
thereof  that,  according  to  the  rules  faeieiDbefiure  laid  down, 
were  conveyed  by  the  Fowlers  to  Delanaon  De  Forrest  and 
Fred  B.  Chamberlain,  and  restraining  the  defendants  from 
letting  to  hire  either  boats  or  fishing-tackle,  to  be  used  on  tha 
water  overlying  the  lands  so  found  to  belong  to  him. 
Judgment  accordingly. 

Spear,  J.  I  concur  in  the  foregoing,  except  as  to  one  point. 
I  am  of  opinion  that  the  title  of  neither  defendant  in  error 
should  be  held  to  extend  to  the  middle  of  the  lake. 

The  decision  in  Oavit  v.  Chambers^  3  Ohio,  496,  is  the 
foundation  of  the  doctrine  in  Ohio  that  the  ownership  of  lands 
)>ounded  by  an  inland  stream  carries  the  title  of  the  owner  to 
the  middle.  It  was  held  in  that  case  to  be  "vitally  essential 
to  the  public  peace  and  to  individual  security  that  there 
should  be  distinct  and  acknowledged  legal  owners  for  both 
the  land  and  water  of  the  country It  cannot  be  rea- 
sonably doubted  that  if  all  the  beds  of  our  rivers  supposed 
to  be  navigable,  and  treated  as  such  by  the  United  States  in 
Belling  the  lands,  are  to  be  regarded  as  unappropriated  terri- 
tory, a  door  is  open  for  incalculable  mischiefs.  Intruders 
upon  the  common  waste  would  fall  into  endless  broils  among 
themselves,  and  involve  the  owners  of  the  adjacent  lands  in 
controversies  innumerable.  Stones,  soil,  gravel,  the  right  to 
fish,  would  all  be  subjects  for  individual  scramble,  necessarily 
leading  to  violence  and  outrage.^ 

The  rule  that  the  lands  covered  by  such  waters  should  not 
be  public  waste  rests  upon  the  ground  of  public  policy,  and 
it  is  in  recognition  of  this  rule  that  the  lands  underlying 
Chippewa  Lake  are  considered  to  be  the  subject  of  private 
ownership.  This  being  determined,  the  only  question  remain* 
ing  is,  What  part  of  the  lake  shall  be  held  to  be  the  bound  in- 
fended,  when  the  lake  generally  is  given  as  the  boundary? 
As  to  streams,  the  center,  or  thread,  is  the  established  bound, 
where  the  language  of  the  deed  does  not  contradict  such  con- 
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Btruotion,  because  the  center  is  the  most  conspicuous  part. 
The  water  is  a  moying  body,  and  as  to  the  depth  and  breadth, 
is  subject  to  constant  change,  which  produces  variations  on 
the  opposite  sides.  The  thread,  or  current,  however,  shifts 
but  little,  and  is,  in  the  main,  stationary,  so  that  a  line  run- 
ning to  the  thread  would  be  a  reasonably  certain  line,  and 
would  be  easily  ascertained.  This  is  not  true  as  to  natural 
lakes  and  ponds.  Such  bodies  do  not  have  any  thread  or 
current.  The  water  is  the  most  conspicuous  portion,  but  no 
rule  of  convenience  or  certainty  requires  that  the  line,  where 
the  lake  itself  is  mentioned  as  the  boundary,  should  be  ex- 
tended to  the  center.  Indeed,  the  application  of  such  rule 
would  be  attended,  in  most  cases,  with  practical  difficulties 
in  the  running  of  lines  beyond  the  water's  edge.  If  lakes 
were  always  found  in  the  shape  of  a  square,  or  a  parallelo- 
gram, these  difficulties  would  be  slight,  perhaps;  but  more 
frequently  they  are  nearer  a  circular  shape.  The  difficulties 
in  such  case  are  apparent.  They  may  be  theoretically  over- 
come by  an  engineer  on  a  diagram,  but  practically,  in  the 
water,  they  would  always  exist,  and  would  prove  a  fruitful 
source  of  contention  and  quarrel. 

The  rule  which,  it  is  submitted,  is  the  true  rule  is  stated  by 
Gresham,  J.,  in  Indiana  v.  MUk,  11  Fed.  Rep.  389,  as  follows: 
^*  Non-navigable  streams  are  usually  narrow,  and  the  lines  of 
riparian  owners  can  be  extended  into  them  at  right  angles 
without  interference  or  confusion,  and  without  serious  in- 
justice to  any  one.  It  was  therefore  natural,  when  such 
streams  were  called  for  as  boundaries,  to  hold  that  the  real 
line  between  opposite  shore-owners  was  the  thread  of  the  cur- 
rent. The  rights  of  the  riparian  proprietors  in  the  bed  of  the 
stream,  and  in  the  stream  itself,  were  thus  clearly  defined. 
But  when  this  rule  is  attempted  to  be  applied  to  lakes  and 
ponds,  practical  difficulties  are  encountered.  They  have  no 
current,  and  being  more  or  less  circular,  it  would  hardly  be 
possible  to  run  the  boundary  lines  beyond  the  water's  edge,  so 
as  to  define  the  rights  of  shore-owners  in  the  beds.  Beaver 
Lake  is  seven  and  a  half  miles  east  and  west,  and  less  than 
five  miles  north  and  south.  Extending  the  side  and  end  lines 
into  the  lake,  there  being  no  current,  when  would  they  meet? 
This  rule  is  applicable,  if  at  all,  whether  there  be  one  or  more 
riparian  proprietors.  I  do  not  think  the  mere  proprietorship 
of  the  surrounding  lands  will,  in  all  cases,  give  ownership  to 
the  beds  of  natural  non-navigable  lakes  and  ponds,  regardless 
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of  their  size.  It  would  be  unfair  and  unjust  to  allow  a  party 
to  claim  and  hold  against  his  grantor  the  bed  of  a  lake  con- 
taining thousands  of  acres,  solely  on  the  ground  that  he  had 
bought  and  paid  for  all  the  small  surrounding  fractional 
tracts,  —  the  mere  rim." 

In  my  view,  there  is  no  difference,  in  law,  in  the  two  cases 
now  under  consideration,  and  a  like  judgment  should  be 
rendered  in  each.  But  the  judgment  in  the  case  of  Nye  is 
assented  to  as  the  best  practical  solution  under  the  circum- 
stances. ^^^^^ 

HuvTiKa  RiOHTS.  —  Ererj  p«noii  hM  aa  •qnal  right  of  taking,  for  hit 
own  nse,  aU  oreatnret  fit  for  food  that  an  wild  by  nature,  to  long  a«  he  does 
not  injnre  another  in  the  enjoyment  of  hie  righti;  but  as  every  penon  hat 
the  right  of  excluaiTe  dominion  over  hit  own  landt,  no  other  perton  or  per- 
tons  can  hunt  or  sport  upon  hit  land  except  by  his  permittion.  Thit  rule 
applies  equally  to  lands  covered  by  water,  as  well  as  upland:  SterUng  ▼• 
Jacbion,  69  Mich.  488;  13  Am.  Si  Rep.  406,  and  particularly  note  416-420. 

(*ONYETAKCES   Or  LaNDS  LtINO  ADJACENT  TO  NON-NAVIOABLB  WaTKHS. — 

The  grautee  of  land  bounded  upon  a  non-navigable  stream  takes  to  the  thread 
of  the  stream:  Fulmery.  WUHams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88;  WO^ 
Hams  V.  Buchar^an,  1  Ired.  535;  35  Am.  Deo.  760,  aud  note;  Lotettt  v. 
Robinmn^  16  Me.  357;  33  Am.  Dec.  671;  M\UUr  v.  Landa,  31  Tex.  265;  98 
Am.  Dea  529;  State  v.  Columbia,  27  S.  C.  137;  Menashn  etc  Co.  v.  Lowboh^ 
70  Wis.  600.  And  his  title  cannot  be  limited  to  the  edge  of  the  stream,  un- 
less there  it  an  expressed  intention  in  the  deed  to  that  e£fect:  Paut  v.  Carver^ 
26  Pa.  St.  223;  67  Am.  Dec.  413,  and  note.  But  compare  Wiggenhom  v. 
KountK,  23  Neb.  690;  8  Am.  St.  Rep.  150;  Branham  r.  Turnpike  Co.,  1  Lea, 
704;  27  Am.  Rep.  789,  and  note.  Landa  bounded  by  a  pond  extend  to  the 
margin  of  the  water  at  exitting  when  the  conveyance  it  made:  Bradhy  v. 
Uict,  13  Me.  198;  29  Am.  Dea  501;  Cook  ▼.  McCiure,  58  K.  Y.  4.>7;  17 
Am.  Rep.  270.  And  thit  rule  wat  applied  to  a  conveyance  of  land  )H>unded 
upon  a  lake:  Trustees  of  Schools  v.  SchroU,  120  111.  509;  60  Am.  Rep.  575. 
But  a  deed  to  land  bounded  by  a  pond  made  by  an  artificial  dam,  through 
which  the  thread  of  the  stream  hat  always  been  apparent^  passes  title  to  tbm 
thread  of  tl^e  stream:  Phinney  v.  WaUs,  9  Gray,  269;  69  Am.  Deo.  288;  JOow- 
tll  T.  Robinson,  16  Me.  357;  33  Am.  Dec.  671. 

Lakbs,  DiriNiTiON  or:  Trwtees  qf  Schools  v.  Sehroll,  120  IlL  509;  60  Am. 
Rep.  575.  Lakes  are  not  public  waters  unlets  navigable:  SUUe  ▼•  Jfarrosm 
L  Club,  100  N.  a  477;  6  Am.  Si  Rep.  618. 

Trjcspass  Continuoits  dt  m  Natdrb  may  be  enjoined  to  prevent  » 
multiplicity  of  tuitt  and  vexationt  litigatioii:  Mills  ▼•  Mem  OrUms  8.  Cnw* 
«5  Mitt.  391;  7  Am.  St.  Rep.  971.  and  notaw 
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PiTTSBUBOH,  Cincinnati,  and  St.  Louis  Bailway 

Company  v.  Shibld& 

K7  Ohio  tTAn^  387.) 

Mastbb  and  SKRyANT — Railroad's  Liabilitt  worn  KBOLiesiRm  ov  8kb- 
YAMT.  —  A  rmilroad  eampany  is  liaMe  for  the  negUgesce  of  its  servant 
in  placing  and  leaving  torpetioos,  of  which  he  haa  the  cattody,  on  its 
track  at  a  point  where  the  pubKc,  ineluding  children,  are  permitted  to 
pass,  aotwithataad  i  mg  saeh  Bcgligent  aets>  ef  the  semuit  are  waatooy 
reoUe^  need&sssi  and  agBiMfc  tho  rales  of  tbe  eonqiaay. 

liAflTKR  AND  SbRYANT  —  CUSTODT  OF  DaNOEROUS  InSTRUMBKT  —  LlABILnT 

FOR  NxoLiGBMOS  OF  SEftYAiiT. — A  person  having  in  his  onstody  in- 
stnimeRls  oi  danger  moat  Iceep  them  with,  tbe  atmost  0Bre»  aad  one 
charged  with  such  duty  oammot  devolve  it  upon  his  servant,  so  as  to  ex- 
onerate himself  from  the  conseqaences  of  injury  caused  to  others  by 
the  negligent  manner  in  which  the  duty  in  regard  to  the  custody  of  snch 
instraments  may  be  performed  by  snch  servant. 

llAflTRB  AND  SsxvANT  —  LIABILITY  FOR  NaQLiosNca  OF  SsRVANT.  —  What- 
ever the  servant  is  intrusted  by  the  roaster  to  do  foe  him  most  be  done 
with  the  same  care  and  prudence  that  would  be  required  of  the  master 
acting  in  that  regard  for  himself.  If  it  is  the  custody  of  dangerous  in* 
struments,  the  servant  must  observe  the  utmost  care. 

ICastkr  AND  Servant — Liabilitt  for  Keoligbncb  ofSeryant  outsidb 

Emfloymrnt.  —  A  servant  may  depart  from  his  employment  without 

^         making  tbe  master  liable  for  his  negligence,  and  he  so  departs  whenever 

he  goes  beyond  the  scope  of  his  employment  and  engages  in  afialrs  of  hia 

own. 

Mastbr  and  Servant —  Liability  for  Neoligenub  of  Sbryant.  —A  ser- 
vant cannot  depart  from  a  duty  intrusted  to  him  when  that  duty  re- 
gards the  rights  of  others  in  respect  to  the  employment  of  dangeroua 
instruments  by  the  master  in  the  prosecution  of  his  business,  without 
making  the  master  liable  for  the  consequences  of  the  negligence  of  the 
servant;  nor  is  it  necessary,  to  make  the  master  liable,  that  there  should 
be  specific  directions  as  to  the  particular  act.  It  is  sufficient  if  the  gen- 
eral relation  of  master  and  servant  within  the  range  of  such  act  exists, 
and  that  tbe  wrong  inflicted  was  incidental  to  the  discharge  of  the  duty 
with  which  the  servant  was  intrusted. 

If  ASTER  AND  SERVANT  —  LIABILITY  FOR  NeoLIGSNOB  OF  SbBYANT.  —  Where 

the  master  has  a  duty  to  perform,  and  intrusts  it  to  his  servant^  who  dis- 
regards it  to  the  injury  of  another,  it  is  immaterial,  so  far  as  the  liability 
of  the  master  is  concerned,  with  what  motive  or  for  what  purpose  the 
servant  neglects  such  duty. 

.  Charles  DarUngtonf  for  the  plaintiff  in  error. 

Foo8f  Fishery  and  Foos,  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  The  suit  below  was  an  action  by  Shields^ 
a  small  boy,  prosecuted  by  his  next  friend,  against  the  Pitts- 
burgh, Cincinnati,  and  St.  Louis  Railway  Company  for  an 
injury  caused  by  the  explosion  of  a  torpedo,  wantonly  and 
negligently  left  on  its  track  by  one  of  its  servants,  at  a  point 
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where  the  children  and  inhabitants  living  along  the  line  of 
the  track  were  dailj  in  the  habit  of  pasfdng  with  the  knowl* 
edge  and  acquiescence  of  the  company.  The  torpedo,  a  dan* 
gei'ous  instruinenty  used  by  the  company  as  a  signal  in  the 
operation  of  its  road,  was  picked  up  by  a  companion  of  the 
plaintiff,  carried  Bom«  distance  away,  and  caused  to  explode 
by  oi>e  of  them  hittiog  it.  They  were  ignorant  of  its  char* 
ficter,  and  at  the  time  trying  to  satisfy  their  curiosity 
about  it.  The  same  aceideat  caused  the  injury  for  which  the 
original  action  in  Harritntm  v.  PitUb'iurgh  etc.  B^y  Co,^  45  Ohio 
St.  11,4  Am.  St  Rep.  507,  was  broaghi,  the  judgment  in  which 
was  reversed  by  this  court  for  error  in  sustaining  a  demurrer 
to  the  petitkm;  and  the  petition  hi  the  Harriman  case  is  sub- 
stantially the  same  as  in  this  case. 

After  the  decision  in  the  Harriman  ease,  the  defendant 
below  filed  an  answer  in  this  case,  the  second  defense  of 
which,  and  to  which  a  demurrer  was  sustained,  is  as  follows: 
''The  defendant,  for  its  second  defense,  says  that  it  carries 
upon  its  trains  signal  torpedoes  to  be  used  in  addition  to  its 
regular  signals  when  from  fog  or  other  cause  the  other  sig- 
nals cannot  be  seen  or  relied  upon,  and  that  if  said  tor- 
pedo was  placed  upon  the  track,  as  alleged  in  said  amended 
jietition,  by  the  employees  of  this  defendant  (a  fact  which  de- 
fendant wholly  denies),  that  then  said  employees  placed  tho 
same  upon  the  track  at  a  time  and  place,  in  broad  daylight, 
when  and  where  there  was  no  necessity  for  the  use  thereof,  or 
of  any  signals  of  any  kind  whatsoever,  and  that  said  use  was 
without  the  knowledge  or  consent  or  authority,  express  or 
implied,  of  the  defendant;  was  against  and  contrary  to  its 
rules  and  regulations,  as  said  employees  well  knew;  and  that 
said  torpedo  was  so  used  by  them  outside  and  beyond  the 
scope  of  their  employment,  and  in  no  wise  connected  with  the 
control,  management,  or  operation  of  said  train  of  cars  or  rail- 
road, and  was  so  placed  for  the  accomplishment  of  an  inde- 
pendent and  wrongful  purpose  of  their  own,  in  this,  to  wit: 
that  said  employees,  or  one  of  them,  while  said  train  was  tak- 
ing water  at  said  water-tank,  for  the  purpose  of  having  sport 
WTlh  some  lady  passengers  who  were  upon  said  train,  took 
torpedoes  from  the  place  where  kept  on  said  train,  and  with- 
out the  knowledge  of  said  lady  passengers,  with  whom  said 
employees  wen  well  acquainted,  placed  the  same  upon  the 
iron  rails  of  the  track,  in  front  of  the  wheels  of  the  caboose  in 
which  said  lady  passengers  were  riding,  with  the  intention  to 
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frighten  them  by  the  sudden  and  unexpected  explosion  of 
said  torpedoes,  which  would  result  with  a  loud  noise  by  the 
passage  of  the  caboose  over  them;  when  said  train  started  for- 
ward, one  of  said  torpedoes  failed  to  explode,  and  was  found  • 
as  stated  in  said  amended  petition.*' 

The  sustaining  of  the  demurrer  to  this  defense  is  assigned 
for  error.  There  is  also  an  exception  to  the  ruling  of  the  court 
in  refusing  to  charge  as  requested.  But  this  ruling  need  not 
be  noticed,  as  it  presents  simply  the  same  question  as  is  pre- 
sented by  the  demurrer  to  the  answer. 

It  would  seem  that  the  question  raised  by  this  defense  was 
presented  by  the  demurrer  to  the  petition  in  the  EUirriman 
case,  and  determined  by  the  decision  of  this  court  therein; 
the  fourth  proposition  of  the  ByllabiLB  being,  in  substance, 
that  the  railroad  company  was  liable  for  the  negligence  of  its 
servant  in  placing  and  leaving  the  torpedoes  on  its  track  at 
a  point  where  the  public,  including  children,  were  permitted 
to  pass,  '*  notwithstanding  such  negligent  acts  of  the  servant 
were  wanton,  reckless,  and  needless." 

But  the  counsel  for  the  plaintiff  in  error  think  that  it  was 
not,  and  claim  that  there  is  clear  error  in  the  case,  for  the 
reason  that  the  act  of  the  conductor  in  placing  the  torpedoes 
on  the  track  was  a  mere  caprice  of  his  own,  outside  of  his  em- 
ployment as  a  servant,  and  contrary  to  the  rules  of  the  com- 
pany, and  that  therefore  the  company  is  not  liable. 

We  do  not  adopt  this  view,  and  shall  show  that  the  negli- 
gence of  the  conductor  in  this  regard,  though  wanton  and 
contrary  to  the  rules  of  the  company,  occurred  within  his  em- 
ployment, and  is  therefore  imputable  to  the  company. 

The  law  requires  of  persons  having  in  their  custody  instru- 
ments of  danger,  that  they  should  keep  them  with  the  utmost 
care:  1  Hilliard  on  Torts,  3d  ed.,  127.  *' Sometimes,"  says 
Pollock,  ''  the  term  *  consummate  care '  is  used  to  describe  the 
amount  of  caution  required;  but,"  he  says,  ''it  is  doubtful 
whether  even  this  is  strong  enough.  At  least,  we  do  not  know 
any  English  case  of  this  ..kind  (not  falling  under  some  recog- 
nized head  of  exception)  where  unsucoessful  diligence  on  the 
defendant's  part  was  held  to  exonerate  him":  PoUook  on 
Torts,  407.    See  also  Wharton  on  Negligence,  sec.  861. 

And  it  stands  to  reason  that  one  charged  with  a  duty  of 
this  kind  cannot  devolve  it  upon  another,  so  as  to  exonerate 
himself  from  the  consequences  of  injury  being  caused  to 
others  by  the  negligent  manner  in  which  the  duty  in  regard  to 
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the  custody  of  such  an  instrument  may  be  performed.  Speak- 
itig  of  the  absolute  duty  imposed  by  statute  in  certain  cases, 
and  also  of  the  duties  required  by  common  law  *'of  common 
carriers,  of  owners  of  dangerous  animals  or  other  things  in- 
volving, by  their  nature  or  position,  special  risk  or  harm  to 
neighbors,"  Pollock  observes:  **The  question  is,  not  by  whose 
hand  an  unsuccessful  attempt  was  made,  whether  that  of  the 
party  himself,  of  his  servant,  or  of  an  'independent  contrac- 
tor,' but  whether  the  duty  has  been  adequately  performed  or 
not ":  Pollock  on  Torts,  64. 

We  in  no  way  limit  nor  question  the  soundness  of  the  gen- 
eral rule,  which  exonerates  the  master  from  liability  for  the 
acts  of  his  servant  done  outside  of  his  employment.  What 
has  been  stated  is  strictly  within  the  reason  and  principle  of 
the  rule,  which  is,  that  whatever  the  servant  is  intrusted  by 
the  master  to  do  for  him  must  be  done  with  the  same  care 
and  prudence  that  would  be  required  of  the  master,  acting  in 
that  regard  for  himself;  if  it  be  the  custody  of  dangerous  in- 
struments, he  must  observe  the  utmost  care. 

The  inability  of  the  master  to  shift  the  responsibility  con- 
nected with  the  custody  of  dangerous  instruments,  employed 
in  his  business,  from  himself  to  his  servants  intrusted  with 
their  use,  is  analogous  to,  and  may  be  said  to  rest  upon,  the 
same  principle  as  that  which  disenables  him  from  shifting  to 
an  independent  contractor  liability  for  negligence  in  the  per- 
formance of  work  that  necessarily  tends  to  expose  others  to 
danger,  unless  the  work  is  carefully  guarded.  It  seems  by 
the  great  weight  of  authority  and  reason  that  this  cannot  be 
done:  See  Southern  Ohio  R.  R.  Co.  v.  Morey,  47  Ohio  St.  207, 
and  cases  there  cited;  also  see  Lawrence  v.  Shipman^  39  Conn. 
686,  589,  and  Cooley  on  Torts,  2d  ed.,  644,  646. 

And  the  relation  of  master  and  servant  and  that  of  em- 
ployer and  independent  contractor  are,  in  this  regard,  treated 
in  one  view  by  Pollock  in  his  work  on  torts,  as  will  appear 
from  consulting  his  work,  at  page  64. 

Now,  in  this  case,  it  must  be  observed  that  the  duty  in- 
trusted by  the  railway  company  to  the  conductor  in  regard  to 
these  torpedoes  was,  not  only  to  use  them  as  signals  with  the 
requisite  care  and  caution,  but  to  observe  like  oare  and  cau« 
tion  in  the  custody  of  them  when  not  in  use.  The  servant's 
custody  of  them  when  not  in  use  was  as  much  a  part  of  his 
employment  as  was  the  use  of  them  as  signals  when  required. 
In  taking  them  from  the  place  where  tliey  were  carried  when 
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not  in  use,  and^  in  mere  eapriee,  jdacing  them  on  the  track 
for  tiie  purpose  of  frighiening  the  ladiefl,  he  was  not,  it  ib  true, 
within  his  employment  ae  to  the  uae  of  them;  but,  in  so  do- 
ing, he  violated  the  duties  connected  with  his  employment  as 
the  custodian  of  them,  and  thereby  made  his  master  liable 
for  the  consequences  of  his  neglect,  in  the  same  manner  and 
to  the  same  exisnt  as  if  it  had  been  done  by  the  companj 
itedf. 

It  is  necessary  in  this  and  in  all  similar  cases  to  distin- 
guish  between  the  departure  of  a  servant  from  the  employ- 
ment of  the  master,  aiid  hia  departure  from  or  neglect  of  a 
duty  connected  with  thai  employment  A  servant  may  de» 
part  from  his  employment  without  making  his  master  liable 
for  his  negligenee  when  outside  the  employment  of  the  mas- 
ter; and  he  sa  departs  whenever  he  goes  beyond  the  scope  of 
his  employment  and  engages  in  affairs  of  his  own.  But  he 
cannot  depart  from  the  duty  intrusted  to  him,  when  that  duty 
regards  the  rights  of  others  in  respect  to  the  employment  of 
dangerous  instruments  by  the  master  in  the  prosecution  of  his 
business  without  making  the  master  liable  for  the  conse- 
quences; for  the  first  step  in  thai  direction  is  a  breach  of  the 
duty  intrusted  to  him  by  the  master,  and  his  negligence  ia 
this  regard  becomes  at  ones  the  negligenee  of  the  master; 
otlierwise  the  duty  required  of  the  master,  in  respect  to  the 
custody  of  such  inatruments  employed  in  his  business,  may 
be  shifted  from  the  master  to  the  servant^  which  cannot  be 
done  so  as  to  exonerate  the  master  from  the  consequences  of 
a  neglect  of  the  duty. 

To  better  illustrate  the  ground  of  this  distinction,  we  may,, 
for  example,  suppose  a  servant,  with  others  under  his  control^ 
employed  with  a  conslruetion  train  repairing  the  track  of  his 
master.  He  may,  for  a  time,  quit  his  employment,  and,  with 
his  men,  go  off  on  afiEairs  of  bis  own.  Whilst  thus  out  of  the 
master's  employment,  he  may  build  a  fire,  which,  through  hie 
negligence,  may  consume  the  property  of  another;  and,  in  the 
mean  time,  loss  of  life  and  property  maj  result  from  a  collision 
with  the  train  negligently  left  standing  on  the  track.  Now^ 
whilst,  as  has  been  held,  the  master  would  not  be  liable  ior 
the  loss  resulting  from  the  fire,  because  the  act  was  done  ont» 
side  the  servant's  employment  (Aforwr  v.  8L  Paml  eic.  JB'y  Co.y 
81  Minn.  351;  47  Am.  Rep.  793),.  yet  it  is  equally  certain 
that  for  the  loss  occasioned  by  the  servant's  negligence 
in    leaving   Uie    train    on    the   track    the   master  would   be 
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liable  in  damages,  for  tlie  plain  Teason  that  in  abandoning 
the  custody  of  the  train  he  was  guilty  of  negligence  in  the 
employment  of  the  master,  whilst  in  building  the  fire  he 
was  not. 

That  what  was  done  by  the  conductor  contravened  the  pur- 
pose and  instructions  of  the  company  in  regard  to  the  use  of 
these  torpedoes  does  not  vary  its  liability  for  the  negligence 
of  the  conductor  in  the  custody  of  them.  In  discussing  the 
master's  liability  for  his  servant,  it  is  said  by  Professor  Whar- 
ton: ''It  is  not  necessary,  in  order  to  make  the  master  liable, 
that  there  should  be  specific  directions  as  to  the  particular 
act.  It  is  enough  if  the  general  relation  of  master  and  ser- 
vant, within  the  range  of  such  act,  exists.  The  question  is, 
simply,  whether  the  wrong  inflicted  was  incidental  to  the  dis- 
charge of  the  servant's  functions.  It  may  have  been  capri- 
cious. It  may  have  contravened  the  master^s  purposes  or 
directions.  But  a  master  who  puts  in  action  a  train  of  ser- 
vants, subject  to  all  the  ordinary  defects  of  human  nature, 
can  no  more  escape  liability  far  injury  caused  by  such  defects 
than  can  a  master  who  puts  machineiy  in  motion  escape  lia- 
bility, on  the  ground  of  good  intentions,  for  injury  accruing 
from  defects  of  inachinery.  Out  of  the  servant's  orbit,  when 
he  ceases  to  be  a  servant,  his  negligences  are  not  imputable  to 
the  master.  But  within  that  orbit,  they  are  so  imputable, 
'  whatever  the  master  may  have  meant":  Wharton  on  Negli- 
gence, sec.  160;  see  also  Wood  on  Master  and  Servanti  sec.  283, 
and  Cooley  on  Torts,  632  (*539). 

The  custody  of  these  torpedoes  was  within  the  servant's 
orbit  Negligently  leaving  them  on  the  track  was  a  negli- 
gence within  that  orbit,  and  therefore  imputable  to  the  master. 
If  a  master  has  a  duty  to  perform,  and  intrusts  it  to  a  servant, 
who  disregards  it  to  the  injury  of  another,  it  is  immaterial,  so 
far  as  the  liability  of  the  master  is  concerned,  with  what  mo- 
tive or  for  what  purpose  the  servant  neglects  the  duty.  This 
is  illustrated  by  the  case  of  Weed  v.  Panama  R.  R,  Co,y  17 
N.  Y.  362,  which  was  an  action  against  the  company  for  fail- 
ure to  carry  the  plaintiff  to  her  destination  with  reasonable 
dispatch.  The  delay  was  caused  by  the  willful  act  of  the 
conductor  in  wrongfully  detaining  the  train  at  a  station,  and 
which  the  defendant  claimed  exonerated  it  from  liability. 
But  the  court  held  otherwise;  it  being  observed,  among  other 
things,  in  the  opinion,  that  "  the  obligation  to  be  performed 
was  that  of  the  master,  and  delay  in   performance,  from  in- 
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tentional  violation  of  duty  by  an  agent,  ib  the  negligence  of  the 
master." 

We  do  not  see  that  this  in  any  way  conflicts  with  the  de- 
cision in  Little  Miami  R,  R.  Co.  t,  Weimore^  19  Ohio  St.  110; 
2  Am.  Rep.  373.  There  the  plaintiff  got  into  a  quarrel  with 
the  baggage-master  of  the  company  about  checking  his  bag- 
gage; and  under  the  influence  of  anger,  the  latter  struck  the 
plaintiff  with  a  hatchet,  and  it  was  held  that  the  company 
was  not  liable  for  the  injury.  A  hatchet  is  not  an  instrument 
of  danger,  within  the  rule  above  stated;  it  includes  only 
such  instruments  as  are  such  within  themselves.  The  danger 
of  a  hatchet  is  in  the  hand  and  spirit  of  the  man  who  may 
use  it.  If,  in  this  case,  the  instrument  left  on  the  track  had 
been  a  hatchet,  the  company  would  not  have  been  liable  to  a 
child  who  might  afterwards  have  picked  it  up  and  been  in- 
jured by  it;  for  the  company  would  have  been  under  no  such 
duty  as  to  its  custody,  as  it  was  under  in  regard  to  this  dan- 
gerous explosive. 

Judgment  affirmed. 

Master  akd  Skbvakt — LiAKLrrr  or  Mastsi  vob  Aosb  of  SsavAxr.— 
The  master  ia  reeponaible  for  the  negligent  or  wrongfal  aott  of  hisaermat  ro- 
snlting  in  injury  to  othen,  when  mioh  acta  are  done  ia  the  general  line  of  lua 
apparent  anthority:  Cook  r.  Ho^uion  D.  N.  Obu.  76  Tez.  S53;  18  Am.  81^ 
Rep.  53;  DiUingham  y.  HuMeO,  73  Tex.  47;  16  Am.  St.  Rep.  753,  and  note. 
So  held  where  the  servante  of  a  railway  company  negligently  placed  a  tor* 
pedo  at  a  point  on  the  track,  which  the  public,  including  children,  had  long 
b^en  in  the  habit  of  crossing:  Harriman  y.  FUidmrgh  etc  JTy  Gb.,  45  Ohio 
St  U;  4  AuL  St.  Rep.  507.  But  a  oompany  is  not  liablo  for  the  death  of 
one  who,  while  walking  upon  its  track  without  permission,  intermeddles 
with  a  torpedo  placed  there  by  serrants  of  the  oompany  as  a  danger  aignali 
Carter  v.  Columbia  tie.  B.  B.  Co.,  19  B,  C.  20;  45  Am.  Bep.  754. 
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[47  Ohio  Statk,  62&] 
AOKNCT  —  PkHSONAL    LlABILriT  OF    AOBlfT    ON  UtfATTTHOBISCD    COHTKAOV 

—  MvASUBK  or  Damaoks.-— A  person  who  without  having  ia  faet 
aathority  to  make  a  contract  as  agent,. yet  does  so  under  the  bonaJStU 
belief  that  such  aathority  is  vested  in  him,  is  nevertheless  personally  re- 
sponsible to  those  who  contract  with  him  in  ignorance  of  his  want  of 
authority,  and  the  measure  of  damages  is  the  loss  sustained  by  reason  of 
not  having  the  valid  contract  which  the  agent  undertook  to  execute. 

AOBNCT  —  PbRSONAL  LIABILITY  OF  DlKBOTORS    OF    CORPORATION   FOB  OON- 

TRAcr  EzEOUTED  IN  CoRPORATR  Namb.  —  Persoos  who,  as  directors  of 
a  corporation  and  in  its  name,  contract  with  innocent  third  parties,  bo* 
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fore  the  legal  amount  of  corporate  stock  has  been  subscribed,  do  not 
create  any  corporate  liability,  but  become  pensooally  liable,  .although 
they  contracted  under  the  bonaJUle  belief  that  corporate  authority  to  do 
so  was  vested  in  them,  and  the  measure  of  damages  is  the  loss  sustained 
by  the  innocent  third  party  by  reason  of  his  not  obtaining  the  valid 
contract  which  such  directors  assumed  to  execute. 

John  M,  Cook^  Estep  and  Estep,  and  A.  H.  Baiting  for  the 
plaintifiTin  error. 

W.  P.  Hays  and  J,  F.  Daton,  for  the  defendants  in  error, 

Williams,  J.  The  circuit  court,  it  appears  from  the  record, 
reversed  the  judgment  of  the  court  of  common  pleas,  because 
of  alleged  errors  in  overruling  the  demurrers  to  the  amended 
petition,  and  refusing  the  instructions  which  the  defendants 
requested  to  be  given  to  the  jury.  It  sufficiently  appears 
from  the  petition  that  in  1878  the  defendants  attempted  to 
form,  under  the  laws  of  this  state,  a  corporation  called  "  The 
Wool  Growers'  Exchange,"  for  the  purpose,  as  declared  in 
the  articles  of  incorporation,  of  dealing  in  *'  wool,  merchan* 
dise,  produce,  and  furnishing  supplies  to  wool-growers  and 
others,  on  commission,  and  purchase  or  sale,  and  to  do  a  gen- 
eral commission  business  in  the  articles  above  enumerated; 
and  also  for  the  purpose  of  disseminating,  through  bureaus 
or  journals,  useful  knowledge  and  information  pertaining  to 
the  improvement  and  protection  of  wool-growing  interests." 
The  amount  of  the  capital  stock  was  fixed  at  fifty  thousand 
dollars,  in  shares  of  ten  dollars  each.  When  less  than  three 
thousand  dollars  of  stock  had  been  subscribed,  and  less  than 
two  tliousand  dollars  paid  in,  an  election  was  held  by  the  de-* 
fendants  and  others,  at  which  the  defendants  were  chosen  as 
directors  of  the  concern.  These,  directors  organized,  by  se- 
lecting from  their  number  the  customary  officers  of  a  corpora- 
tion. Thereafter,  in  1882,  while  the  defendants,  against 
whom  the  judgment  in  the  case  was  rendered,  were  acting 
as  such  directors,  controlling  and  managing  the  business  of 
"The  Wool  Growers'  Exchange,"  wool  was  purchased  in  its 
name,  from  the  plaintiff,  to  the  amount  averred  in  the  peti- 
tion; and  the  balance  of  13,195  of  the  purchase  price,  for 
which,  with  interest,  the  plaintiff  recovered  judgment,  re- 
mains unpaid.  The  defendants  had  knowledge  that  ten  per 
cent  of  the  stock  of  the  corporation  had  not  been,  and  never 
was,  subscribed  or  paid  in,  but  the  plaintiff  was  ignorant  of 
that  fact.  There  is  no  allegation  in  the  petition  that  the  de- 
fendants were  actuated  by  any  fraudulent  purpose,  or   had 
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any  design  to  cheat  or  defrand  the  plaintiff.  Withont  each 
purpose  or  design,  it  is  claimed  that  the  defendants  coald 
not  be  made  liable,  and  therefore  the  lack  of  such  averment 
is  a  fatal  defect  in  the  petition.  Whether  it  be  so,  or  not,  is 
the  question  raised  by  the  demurrers.  The  instructions  re- 
fused present  a  question  somewhat  different  in  form,  though 
much  of  the  same  nature,  which  is,  whether  a  personal  liabil- 
ity was  incurred  by  the  defendants,  if,  in  the  transaction  with 
the  plaintiff,  they  acted  in  good  faith,  believing  that  the  re- 
quisite amount  of  stock  to  authorise  the  organization  of  the 
corporation  had  been  subscribed. 

Upon  both  questions,  the  circuit  court  held  with  the  de- 
fendants; and  if  its  holding  upon  either  was  correct,  its  judg- 
ment must  be  affirmed. 

A  somewhat  extended  examination  has  satisfied  us,  how- 
ever,  that  upon  neither  is  the  decision  in  harmony  with  the 
great  weight  of  authority.  The  courts  of  this  country  and 
of  England,  with  few  exceptions,  adhere  to  the  doctrine  so 
clearly  laid  down  by  Mr.  Justice  Story  in  his  commentaries 
on  the  law  of  agency,  where  it  is  said:  "  Wherever  a  party 
undertakes  to  do  any  act  as  the  agent  of  another,  if  he  does 
not  possess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  personally 
responsible  therefor  to  the  person  with  whom  he  is  dealing 
for  or  on  account  of  his  principal.  There  can  be  no  doubt 
that  this  is,  and  ought  to  be,  the  rule  of  law  in  the  case  of  a 
fraudulent  representation  made  by  the  agent,  that  he  has 
due  authority  to  act  for  the  principal;  for  it  is  an  intentional 
deceit.  The  same  rule  may  justly  apply  where  the  agent  has 
no  such  authority,  and  he  knows  it,  and  he  nevertheless 
undertakes  to  act  for  the  principal,  although  he  intends  no 
fraud.  But  another  case  may  be  put,  which  may  seem  to 
admit  of  more  doubt,  and  that  is,  where  the  party  under- 
takes to  act,  as  an  agent,  for  the  principal,  honafide^  believing 
that  he  has  due  authority,  but  in  point  of  fact  he  has  no 
authority,  and  therefore  he  acts  under  an  innocent  mistake. 
In  this  last  case,  however,  the  agent  is  held  by  law  to  be 
equally  as  responsible  as  he  is  in  the  two  former  cases,  al- 
though he  is  guilty  of  no  intentional  fraud  or  moral  tur]>i- 
tude.  This  whole  doctrine  proceeds  upon  a  plain  principle 
of  justice;  for  every  person  so  acting  for  another,  by  a  natu- 
ral, if  not  by  a  necessary,  implication,  holds  himself  out  as 
having  competent   authority  to  do  the  act,  and  he  thereby 
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draws  the  other  party  into  a  reciprocal  engagement If 

he  has  no  such  authority,  and  acts  bona  fidey  still  he  does  a 
wrong  to  the  other  party;  and  if  that  wrong  produces  an  in- 
jury to  the  latter,  owing  to  his  confidence  in  the  truth  of  an 
express  or  implied  assertion  of  authority  by  the  agent,  it  is 
perfectly  just  that  he  who  makes  such  an  assertion  should 
he  personally  responsible  for  the  consequences,  rather  than 
that  the  injury  should  be  borne  by  the  other  party,  who  has 
been  misled  by  it.  Indeed,  it  is  a  plain  principle  of  equity, 
as  well  as  of  law,  that  where  one  of  two  innocent  persons 
must  suffer  a  loss,  he  ought  to  bear  it  who  has  been  the  sole 
means  of  producing  it,  by  inducing  the  other  to  place  a  false 
confidence  in  his  acts,  and  to  repose  upon  the  truth  of  his 
statements":  Story  on  Agency,  sec.  264.  In  the  note  to  this 
section  many  cases  which  sustain  the  text  are  cited.  And  in 
the  notes  to  Thompson  v.  Davenport^  in  Smith's  Leading  Cases, 
vol.  2,  pt.  1,  commencing  on  page  408  of  the  eighth  edition,  a 
number  of  cases  on  the  same  subject  are  collected.  In  addi- 
tion to  those,  others  might  be  referred  to,  among  them  the 
following:  Walker  v.  Bank  of  the  State  of  New  Yorky  9  N.  Y. 
682;  WhiU  yJHadison,  26  N.  Y.  117;  Weare  v.  Gove,  44  N.  H. 
196. 

In  the  last  case  cited  above,  it  is  held  that  "  although  no 
fraud  or  wrongful  motive  can  be  imputed  to  the  agent,  still 
his  act  is  an  affirmation  that  he  has  authority  to  make  the 
contract,  and  he  may  justly  be  held  responsible  for  the  truth 
of  it;  and  it  is  no  more  than  reasonable  that  he  should  suffer 
the  consequences  of  his  mistake,  rather  than  the  party  who 
is  misled  by  it,  because,  before  holding  himself  out  as  such 
agent  it  is  his  duty  to  ascertain  whether  his  claim  so  to  act  is 
well  founded  or  not;  and  he  surely  cannot  be  heard  complain 
that  others  have  confided  in  his  assertion  of  authority,  and 
upon  the  strength  of  it  have  entered  into  reciprocal  engage- 
ments with  him.  Even  if  wholly  innocent  of  any  wrongful 
purpose,  bis  case  falls  within  the  familiar  principle  that 
when  one  of  two  innocent  persons  must  suffer  a  loss,  it  ought 
to  be  borne  by  him  who  has  been  the  means  of  causing  it 
by  inducing  the  other  to  confide  in  the  truth  of  his  represen* 
tations." 

While,  however,  the  authorities  generally  agree  that  a  per- 
son who  without  having  in  fact  authority  to  make  a  contract 
AS  agent,  yet  does  so  under  the  bona  jide  belief  that  such 
authority  is  vested  in  him,  is  nevertheless  personally  respon- 
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sible  to  those  who  contract  with  him  in  ignorance  of  his  want 
of  authority,  a  diversity  of  opinion  is  found  in  the  cases  in 
regard  to  the  exact  nature  of  the  liability,  and  the  character 
of  the  action  by  which  it  may  be  enforced.  In  Jenbins  ▼. 
Hutchinson^  13  Ad.  &  E.  746,  it  is  intimated  by  Erie,  J.,  that  an 
action  of  deceit  would  lie  in  such  cases,  notwithstanding  the 
good  faith  of  the  agent,  and  some  authorities  may  be  found  to 
that  effect  Another  class  of  cases  holds  that  the  liability  is 
upon  the  contract;  but  it  is  believed  that  whether  the  agent 
is  so  liable  depends  upon  the  intention  of  the  parties  as  dis- 
covered from  the  contract  itself,  and  on  this  question  the 
form  of  the  agreement  and  the  mode  of  signature  may  be 
quite  conclusive.  The  rule  on  this  subject,  as  stated  in  Story 
on  Agency,  is,  that  an  agent  cannot  be  sued  on  the  very  in- 
strument itself  as  a  contracting  party  unless  there  be  apt 
words  to  charge  him:  Sec.  264  a.  Still  another  class  of 
cases  establishes  the  rule,  which  we  are  inclined  to  adopt,  that 
in  cases  like  the  one  we  are  considering,  the  agent  is  liable 
upon  his  implied  promise  that  he  possesses  the  authority  he 
assumes  to  have:  2  Smith's  Lead.  Cas.,  8th  ed.,  pt.  1,  408,  and 
cases  there  cited;  LewU  v.  Nichohov,  83  Eng.  Qpm.  L.  512. 

In  White  v.  Madison,  26  N.  Y.  117,  in  a  learned  opinion,  it 
is  held  that  the  liability  of  the  agent  in  such  cases  rests  upon 
the  ground  that  he  warrants  his  authority,  and  not  that  the 
contract  is  to  be  deemed  his  own. 

Bartholomew  v.  Bentley,  15  Ohio,  659,  45  Am.  Dec.  696,  is 
referred  to  as  establishing  both  that  the  liability  of  the  agent 
in  cases  of  this  kind  is  founded  on  fraud,  and  that  the  peti- 
tion should  charge  a  fraudulent  intent  in  direct  terms.  That 
was  an  action  in  case  for  deceit,  under  the  practice  which  pre- 
vailed before  the  adoption  of  the  code  of  civil  procedure. 
The  questions  arising  upon  the  denmrrer  related  to  the  form 
of  the  remedy,  and  the  sufficiency  of  the  declaration  in  such 
an  action.  They  are  stated  by  Birchard,  J.,  to  be:  "  1.  Can 
a  special  action  on  the  case  for  fraud,  which  has  resulted  in 
damage  of  the  plaintiffs,  be  maintained  in  a  case  like  this 
upon  sufficient  declaration?  2.  Is  this  declaration  good  upon 
Jemurrer?"  The  court  answers  the  first  question  in  the 
affirmative,  and  in  speaking  of  the  declaration  says:  "  The 
objection  taken  by  counsel  is  a  want  of  certainty.  The  action 
is  founded  on  a  fraudulent  combination,  and  for  holding  out 
false  colors  at  the  commencement  of  the  banking  operations, 
and  at  various  subsequent  periods.     The  only  direct  charge  of 
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a  fraudulent  intention  is  in  the  withdrawal  of  the  funds,  and 
this,  for  aught  that  appears,  may  have  been  long  since  the 

bills   in   plaintiff's  hands  were  issued It  is  thought 

that  the  averment  of  a  fraudulent  design  should  have  been 
made  in  positive  terms,  as  to  each  specific  act  relied  upon  to 
sustain  the  action.''  Under  the  practice  then  in  force,  plead- 
ings were  subject  to  demurrer,  unless  they  were  appropriate  in 
their  form  and  allegations  to  the  particular  action  pursued; 
and  we  do  not  understand  it  to  be  there  decided  that  no  other 
action  could  be  maintained  on  the  facts  of  that  case.  A  differ- 
ent action  was  maintained  in  Mediil  v.  CoUierj  16  Ohio  St.  599, 
which,  so  far  as  the  grounds  upon  which  the  liability  of  the 
bank  directors  was  placed,  is  not  greatly  dissimilar  to  the 
case  before  us. 

Under  our  present  system  of  pleading,  it  is  not  important 
what  was  formerly  the  most  appropriate  remedy.  Upon  the 
facts  stated  in  the  petition,  the  law,  we  think,  implied  a  prom- 
ise on  the  part  of  the  defendants  that  in  making  the  contract 
with  the  plaintiff  they  had  authority  to  bind  the  corporation 
they  assumed  to  represent;  and  if  they  had  not,  they  are  an- 
swerable for  the  consequences.  That  they  were  without  such 
authority  seems  clear.  It  was  held  by  this  court  in  Bartholo' 
mew  v.  Bentleyj  1  Ohio  St  37,  that  while  mere  irregularities  in 
organizing  a  corporation  would  not  subject  the  officers  to  pri- 
vate liability,  to  protect  them  from  such  liability,  the  provis- 
ions of  the  act  of  incorporation  must  be  substantially  pursued. 
By  our  statutes,  under  which  the  proceedings  were  taken  for 
the  formation  of  the  corporation  referred  to  in  the  petition, 
the  corporate  powers,  business,  and  property  of  corporations 
formed  for  profit  must  be  exercised,  conducted,  and  controlled 
by  a  board  of  directors,  all  of  whom  must  be  stockholders;  the 
articles  of  association  must  state  the  amount  of  the  capital 
stock  and  the  number  of  shares  into  which  it  is  divided,  and 
at  least  ten  per  cent  of  that  amount  must  be  subscribed  before 
directors  can  be  chosen.  So  that  the  subscription  of  the  ne- 
cessary amount  of  the  capital  stock  to  authorize  the  election 
of  directors  is  not  only  a  matter  of  substance,  but  is  essential 
to  the  organization  of  the  corporation,  and  necessary  to  the 
transaction  of  business  by  it.  It  is  the  security  which  the  law 
requires  shall  be  provided  before  the  corporation  enters  upon 
its  business,  for  the  protection  of  those  who  may  deal  with  it 
The  statutory  liability  of  the  stock  subscribers  is  an  additional 
Bocurity,     In  the  effort  to  form  the  corporation  in  question, 
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neither  of  tbese  securities  Iras  *  provided.  Coansel  contend 
that  it  is  nevertheless  a  corporation  de  faeto^  and  restopped  to 
ierty  its  liability  to 'the  plarntifF.  If  it  were^it  is  not  readilj 
perceived  bow  this  would 'aid  the  defendants.  Until  there 
were  stock  subscriptions  to' an  aioount' warranting  the  organi- 
zation, the  subscribers  cbuld  not  be  compelled  to*  pay  beyond 
the  sum  required  at  thetiraeof  the  subscription;  nor  would 
the  statutory  liability  attach,  unless' th^re  were  some  ground 
of  ^toppel  not  appearing  in  this  case.  The  implied  under- 
taking of  the  defendants  was,  that  they  represented  a  corpora- 
tion with  the  cApital  stock  i^uiredby  law;  while  the  one  to 
which  they  insist  the  plaintiff  shall  be  compelled  to  resort 
was,  if  a  de  facto  corporatioii,  so  only  in  name,  without  sub- 
stance or  capacity;  and  if  the  doctrine  of  esto^ypel  could  be 
brought  to  the  aid  of  the  plaintiff  against  it,  the-  defendants 
are  not  in  a  position  to' require  a  resort  to  that  remedy  to  re^ 
Jieve  them  from  the  liability  they  have  incurred. 

The  case  appears  to  have  proceeded  in  the  trial  court  upon 
the  theory  that  if  the  defendants  were  liable  atall,  the  amount 
which  the  plaintiff  was  entitled  to  recover  was  the  balance  due 
on  the  contract.  This  was  not  necessarily  the  measure  of  re- 
covery. As  we  have  already  seen,  the  action  in  such  cases  is 
not  founded  on  the  contract  made  for  the  supposed  principal, 
but  on  the  implied  promiseof  th^  agent  that  he  hadauthority 
to  bind  the  principal;  and  th^  damages  which  may  be  recov- 
ered for  its  breach  is  the  loss  sustained  by  the  plaintiff  by 
reason  of  his  not  having  the  valid  contract  which  the  agent 
undertook  that  he  should  have.  The*  damages' may  some- 
times exceed  the  amount  due  on  the  contract  made  in  the 
name  of  the  principal,  for  it  is  held  they  may  include  the 
costs  and  expenses  of  an  unsuccessful  action  against  the  prin- 
cipal to  enforce  the  contract:  WhUe  v.  M^ison,  26  N.  Y.  117; 
Simons  v.  Patchett,  7  El.  &  B.  5«8;  CoUen  v.  Wright^  7  EL  4 
B.  301;  2  Smith's  Lead.  Cas.  410. 

In  Morawetz  on  Corporations  it  is  said  that  the  measure  of 
damages,  in  an  action  against  the  directors  or  officers  of  a 
corporation  Who  induce  a  person  to  deal  with  it  before  the 
capital  indicated  in  its  charter  has  in  fact  been  provided,  is 
the  loss  sustained  "by  reason  of  the  difference  between  the 
capital  which  he  actually  received  and  that  which  he  was  en- 
titled to  expect."  Under  this  rule,  we  think  the  plaintiff 
fnight  properly  recover  the  balance  remaining  unpaid  on 
the  purchase  price  of  the  wool  sold.     Prima  facie^  that  is  the 
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n mount  of  the  plaintiff's  loss,  and  it  does  not  exceed  the 
n mount  of  the  capital  which  the  corporation  was  required  by 
law  to  have  before  it  coald  be  represented  by  directors,  and 
which  the  def(9ndants,  by  assuming  to  act  for  it,  undertook 
that  it  did  ba^ve.  It  is  true,  the  petition  alleges  that  the  cor- 
poration, is  innolvent,  with  an  indebtedness  exceeding  ten  per 
cent -of- the*  capital  stock ,«  but  whether  the  claims  of  other 
creditors  stand  upon  a  like  footing  with  that  of  the  plaintiflf| 
or  can  or  will  be  eoforead  iig«rinst  the  defendants,  does  not 
appear.  Besides,  if  the  proper  stock  subscriptions  had  been 
obtained,  the  corporation  might  not  haye  become  insolvent; 
or  before  it  dijd}  tbe  plaintiff's  claina  might  have  be^n  paid  or 
secured.  If,  in^sucb  case,  the  plaintiff  Qould  recover  no  mor^ 
than  a  sum  .equal  to  the  proportion  of  the  capital  which 
should  have  b^en  provided  that  his  claim  bears  to  the  whole 
indebtedness  con tf acted  in  the  corporate  name,  it  would  be 
necessary  to  take  an  account  of  the  assets  and  liabilities  to 
determine  the  amount  of  the  recovery.  That  rule,  applied  to 
this  case,  would  require  that  the  defendants  be  charged  with 
un  amount  equal  to  the  necessary  stock  subscriptions  and  the 
statutory  liability  of  the  subscribers,  and  that  all  the  creditors 
i  o  brought  in  to  have  their  claims  adjusted  before  tbe  amount 
of  the  verdict  could  be  arrived  at.  The  plaintiff  has  not 
sought  to  compel  the  defendants  to  provide  a  fund  for  the 
pnynxMit  of  other  creditors  who  are  not  themselves  asserting 
tl)eir  claims,  nor  luive  the  defendants  complained  because 
they  were  not  compelled  to  do  so.  Whether  the  defendants 
could,  in  the  trial  court,  if  they  had  deemed  it  to  their  ad- 
vantage, have  had  the  claims  of  all  the  creditors  adjusted,  the 
aggregate  liabilities  ascertained,  and  the  total  amount  the  de- 
fendants could  be  called  upon  to  pay,  determined  and  appor- 
tioned among  the  creditors,  we  need  not  decide.  They  did  not 
make  that  claim  in  the  oourt  below,  nor  do  they  make  it  here. 

In  our  opinion,  the  court  of  common  pleas  committed  no 
error  in  overruling  the  demurrers  to  the.  petition,  nor  in  re- 
fusing tlie  instructions  requested  by  the  defendants. 

The  judgment  of  the  circuit  court  is  reversed,  and  that  of 
the  court  of  common  pleas  aflirmed. 

AoENGY  — Liability  of  Aosnt  upon  an  Unauthohizkd  Contract.^ 

Wboiiever  a  person  assumes  to  contract  as  the  agent  of  a  corporation  or  % 
[Hfr-^'Mi,  lio  tpust  1>o  sure  that  hia  principal  is  legaUy  bound  by  the  contract; 
fir  I'ni'ni:  Ut  contr.ict  ao  as  to  bind  the  principal,  he  renders  himself  liable: 
K'"'.[r,'ff:':fr  V.  U  iif(/x,  83  Mich.  200;  ante,  p.  695,  and  note. 
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Hebron  v.  Herron. 

(47  Ohio  State,  64i.] 
Marriaoi  ahd  Ditorcb— Gbowimo  Chop,  wheh  will  Tabb  is  Fast 
OF  Alimont.  —  A  crop  of  wheat,  sown  on  land  by  the  hnalMuid  as  owner, 
after  the  commenceuient  by  his  wife  of  a  suit  for  diroroe  and  alimony 
against  him,  passes  to  the  wife  as  a  purchaser,  by  a  deeree  which  gives 
her  the  land  in  dispute,  and  does  not,  in  terms,  describe  or  refer  to  the 
wheat. 

McOillivary  and  Coultrap^  for  the  plaintiff  .in  error. 
Rannells  and  Darby^  for  the  defendant  in  error. 

Speab,  J.    The  question  in  this  case  is,  whether  a  crop  of 
wheat,  sown  on  land  by  a  husband  after  the  commencement 
by  his  wife  of  a  suit  for  divorce  and  alimony,  passes  to  the 
wife  by  a  decree  which  gives  her  the  land  as  alimony,  but 
which  does  not,  in  terras,  describe  or  refer  to  the  wheat. 

Our  statute  relating  to  alimony  provides  that  where  divorce 
is  granted  for  the  aggressions  of  the  husband,  the  wife  shall  be 
allowed  such  alimony  out  of  her  husband's  real  and  personal 
])ro[)erty  as  the  court  shall  deem  reasonable,  baying  due  re- 
gard to  the  property  which  came  to  him  by  the  marriage,  and 
the  value  of  his  personal  estate  at  the  time  of  the  divorce.  It 
was  therefore  competent  for  the  court  to  adjudge  this  land  to 
the  wife  as  alimony,  with  the  growing  crop  or  without. 

Growing  crops,  the  annual  result  of  agricultural  labor,  are 
part  of  the  land  in  some  cases,  and  in  some  not.  Some  text* 
writers  say  that  they  are  in  most  cases  part  of  the  land. 
They  appear  to  partake  of  the  nature  of  realty,  inasmuch  as 
they  have  root  in  the  soil  itself,  and  take  up  and  absorb  the 
substance  and  strength  of  the  land  while  growing;  and  at 
the  same  time,  of  personalty,  as  the  land  must  be  prepared 
and  the  seed  sown  by  the  husbandman,  and  the  seed  is  per- 
sonalty. This  court  has  said  {Baker  v.  Jordan^  3  Ohio  St. 
438)  that  they  are  generally  to  be  considered  as  personaltj". 
And  yet«  in  a  later  case,  Ynumans  v.  Caldwell^  4  Ohio  St.  72, 
Kennon,  J.,  says  'Hhey  are  generally  to  be  considered  as 
part  of  the  realty."  Such  crops  are  subject  to  levy  and  sale 
on  execution.  They  may  be  sold  without  writing,  and  the 
title  will  pass.  On  the  death  of  the  ancestor  they  go  to  the 
personal  representative,  and  not  to  the  heir;  this  because  they 
are  treated  as  the  result  of  labor  and  outlay  incurred  at  the 
expense  of  the  ancestor's  personal  estate.    They  will  not,  ia 
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this  state,  pass  with  the  land,  at  judicial  sale  nor  at  partition 
sale.  So,  too,  such  crops  may  be  reserved  by  parol  by  the 
grantee  who  conveys  the  land,  and  if  the  parties  to  the  deed 
signify  their  understanding  that,  as  between  them,  the  crop 
is  personalty,  the  law  will  so  regard  it:  Baker  v.  Jordan^  8 
Ohio  St.  438.  But  in  case  of  sale  and  conveyance  by  th# 
owner  of  the  land,  such  crops,  where  sown  by  him,  aa  between 
vendor  and  vendee,  pass  with  the  land,  unless  reserved.  A 
reason  given  for  this  rule  is,  that  the  deed  is  to  be  constraed 
most  strongly  against  the  grantor,  and  if  the  crop  be  not  re* 
served,  the  grantor  is  presumed  to  have  intended  it  to  pass 
with  the  possession.  A  farther  reason  is  found  in  the  fact 
that  if  it  were  otherwise  the  purchaser  of  land  would  be  sub- 
ject to  the  intrusion  of  the  vendor  to  gather  the  crop.  In  the 
absence  of  a  reservation  of  the  right  to  do  this,  such  intrusion 
would  be  a  trespass,  and  the  anomalous  situation  would  be 
presented  of  the  ownership  by  one  of  personal  property  upon 
the  land  of  another,  without  right  in  the  owner  to  enter  and 
tiike  it. 

In  the  case  before  us  there  can  be  no  presumption  against 
the  husband  of  intent  to  pass  title  to  the  wheat,  for  he  re- 
sisted the  wife's  claim  throughout.  On  the  other  hand,  the 
crop  cannot  be  treated  as  an  away-going  crop,  or  emblements, 
and  for  tliat  reason  personalty,  for  no  relation  of  landlord 
and  tenant  exists  between  the  parties.  On  the  contrary, 
every  relation  has  been  severed  by  the  decree  of  divorce.  Nor 
do  the  cases  declaring  the  law  as  to  judicial  sales  control  tins 
case.  The  reason  given  for  excluding  growing  crops  from 
judicial  sales  is,  that  all  lands  before  exposure  to  sale  are  re* 
quired  to  be  appraised,  and  the  sale  to  be  made  for  a  sum 
bearing  some  proportion  to  its  appraised  value.  Annual 
crops  are  not  included  in  such  appraisal,  and  hence  to  include 
them  in  the  sale  would  be  to  give  to  the  purchaser  property 
which  had  not  been  subject  to  appraisal;  and  that  the  debtor's 
rights  can  only  be  protected  by  regarding  the  annual  crops  ai 
personalty  requiring  a  separate  levy:  CassiUy  v.  Rhodes^  12 
Ohio,  96.  This  rule  must  be  taken  as  an  exception  to  the 
ordinary  rule  on  the  subject,  for  in  states  where  lands  are 
sold  at  judicial  sale  without  appraisal,  growing  crops  are  uni- 
formly held  to  pass  to  the  purchaser,  and  in  Indiana,  where 
the  appraisal  laws  are  similar  to  ours,  they  are,  nevertheleaSy 
held  to  pass  with  the  land.    So  it  has  been  held  in  other  states 
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that  as  between  mortgagor  and  mortgagee,  where  the  latter 
obtains  theabsolute  estate  in  fee  of  the  mortgaged  premises 
by  becoming  the  purchaser  under  a  foreclosure  and  sale,  he 
is  entitled  to  the  growing  crops,  and  may  maintain  trespass 
against  the  mortgagor  or  bis  lessee  for  taking  them  away: 
LatiffV.  Kingy  8  Wend.' 6»i;  ^24  Am.  Dec.  105;  Shepard  ▼• 
PkHbricJc,  2  Denio,  174;  Joru^  v.  Thoma$,  8  Blackfl  428.  See 
also  4  Kent's  Com./157..  .  j  • 

From  ihe. foregoing  it  may  be. concluded  that,  as  a  general 
proposition,  where  the  title  and  possession  of  laud  is  trans* 
ferred  from  one  to  another  in  such  way  as  to  clothe  that  other 
with  a  full  title,  the  annual  growing  crops  will  pass,  unless 
the  circumstances  indicate  a  purpose  to  reserve  them. 

Inthe  light  of  this  principle^  let  us  examine  the  case  before 
us.  The  decree  of  the  court  granting  the  wife  a  divorce  was 
absolute.  Henceforth  their  ways  parted,  and  in  law  they 
were  strangers.  Considerations  of  propriety  and  public  policy 
required,  therefore,  that  as  their  personal  relations  had  been 
severed,  their  property  rights  should  in  the  future  be  separate 
and  distinct.  In  this  spirit  the  decree  for  alimony  was  made 
absolute.  The  court  might  have  limited  the  estate,  or  the 
possessory  rights,  of  the  wife  in  the  land,  but  it  chose  not  to 
do  so.  The  land  was  allowed  to  her  as  reasonable  alimony, 
without  reservation  or  qualification.  No  appraisal  was  had, 
or  was  necessary.  Presumably,  the  court  heard  proof  as  to 
the  extent  and  value  of  the  husband's  possessions,  and  as  to 
their  condition,  and  was  made  aware  of  every  circumstance 
which  would  enhance  the  value  of  those  possessions.  At  least, 
it  was  the  defendant's  privilege,  not  to  say  duty,  to  acquaint 
the^court  fully  with  all  facts  which  would  enable  the  court  to 
act  intelligently  in  rendering  judgment,  and  if  he  neglected 
that  opportunity,  it  is  too  late  now  for  him  to  seek  to  better 
his  case.  If  a  reservation  of  growing  crops  was  desired,  then 
,  was  the  time  to  speak,  just  as  a  vendor,  when  making  convey- 
/  ance  and  giving  possession,  must  then  speak. 
\  The  legal  effect  upon  the  allowance  was  to  grant  to  the  wife 
I  ttie  entire  interest  of  the  husband  in  the  land.  It  was  not  ne- 
-  oeasary  that  a  conveyance  should  be  made,  because  the  decree 
itself  operated  as  a  conveyance,  and  the  title  passed  to  the  wife 
m  instaiiUi.  This  transfer  of  title  was  not  by  any  act  of  the 
husband,  but  by  the  fiat  of  the  court.  Hence  it  is  to  the 
purpoet  of  the  court  we  must  look,  and  not  to  the  purpose 
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of  .^(hpeJban^.rcv  Tbe  dQcoee  is  .not  difficult  of  construc- 
tiou.     It  e^plaifi4i  itself*:,  i  The  title  received  by  the  wife  was 

as  fuUo|Li|4tj9nwl^i<Afii^^<3l^^''^'  conveyanoe  from  the  hus* 
hand  had  been  made,  and  she  took  a  title  in  fee-simple:  Ool* 
Inrfher  v.  Fleury,  36  Ohio  St.  590.  She  took  as  a  purchaser. 
"  There  are  two  modes  only,  regarded  as  classes,  of  acquiring 
a  title  to  land,  tianlely,  d^SQ^^t  and.  purchase;  purchase  la- 
eluding  every  n\9de  ^f  acquisition  known  to  the  law  except 
that  by  whi^ch:  a^ihei^on  jtbe.daAUi  i^.an  ancestor,  becomes 
substituted  in.  bis  plao^  ■•  >owner  'by  tbe  act  of  the  laW*': 
3  Washbtim  ^to"^  Real: •  Property,  4/*  Being  thus  clothed 
with  the  full  title  to  the  land,  and  being  by  the  decree  put 
in  immediate  and  unqualified  possession  of  it,  her  control 
over  it  was  absolute.  She  might  allow  the  crop  to  remain 
undisturbed  until  ripened  for  the  harvest,  or  she  might  plow 
it  under  for  the  enrichment  of  the  land,  or  turn  on  stock  to 
feed  upon  the  young  wheat.  Any  right  in  a  stranger  to  in- 
terfere with  this  entire  control  would  be  inconsistent  with  the 
full  title  and  possession  which  the  decree  gave  her.  Againi 
if  the  husband  could  rightfully  sow  a  portion  of  the  land  in 
wheat  after  the  divorce  proceeding  was  commenced,  and  thus 
acquire  a  right  to  the  crop,  nothing  would,  where  circum- 
stances favored,  prevent  his  sowing  the  entire  farm  in  wheat, 
and  thus  delay  the  wife's  possession  from  October  —  the  data 
of  the  decree  in  this  case  —  until  the  following  summer. 

Nor  is  this  view,  as  we  think,  open  to  the  objection  that  it 
discourages  agriculture.  The  crop  on  the  land  enchances  the 
value  of  it,  and  the  greater  the  value  of  each  acre  the  fewer  in 
number  of  acres  will  the  court,  having  duo  regard,  among 
other  things,  to  the  value  of  the  husband's  real  and  per- 
sonal estate  at  the  time  of  the  divorce,  deem  reasonable  to  be 
allowed  to  the  wife.  At  all  events,  in  such  case,  the  husband 
BOWS  with  full  knowledge  that  the  land  is  liable  to  be  ad- 
judged to  the  wife,  and  that,  when  the  crop  ripens,  he  may 
have  no  right  of  entry  to  gather  it.  He  is  in  the  situation 
of  a  tenant  who  has  by  his  own  act  brought  his  right  of 
occupancy  to  a  termination.  He  cannot  claim  profits,  for  it 
is  by  his  own  folly  that  he  has  sowed  that  which  he  could  not 
reap. 

We  are  of  opinion  that  the  decree  gives  the  wife  title  to 
the  land  as  a  purchaser,  and  that  she  stands  in  regard  to  the 
crop  of  wheat  in  the  attitude  of  a  vendee  receiving  title  and 
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poflseesion  from  a  vendor  withont  reBerration  as  to  the  grow- 
ing  crop,  and  hence  the  husband  had  no  interest  in  the  crop 
after  the  decree,  and  no  right  to  enter  upon  the  land  to  gather 
it. 

Judgment  aJDKrmed.  ^__^ 

Orowino  Crops.  —  A  parofiMer  at  a  foreelomra  m1«  b  «Rtttl«d  to  the 
erop«  sown  by  the  mortgagor:  Hajfdm  ▼.  BuHxmper,  101  Ma  64i;  90  Am.  Si. 
Rep.  643,  aod  note.  Growing  eropt  aro  part  of  the  rttlij^  and  paai  to  the 
rendee  of  the  land:  8mUh  r.  Leighton,  S8  Kan.  644;  6  Aol  Si.  Bep.  776,  and 
note..  Ai  to  who  is  entitled  to  growing  orops  at  an  exeoaiiea  sale  of  land, 
■ee  extended  note  to  Ormm  v.  iVwUiCps^  19  Am,  Dssi  7i8-766|  Mlmkr  ▼• 
OmmOiiim,  06  N.  a  S86. 
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Gbebnough  v.  Small. 

[187  PkhmSTLTAMIA  9TATB,  ISS.] 
ESTATBS  OF  DiCKDKITS  —  Ck>lf  mUf  ATIOV  OF,  IB  ImDISFENSABUL  —  A  «]«,  \ff 

the  orphans'  coart»  of  the  estate  of  a  decedent  for  the  peymeat  of  debte 
does  not  divest  the  title  of  the  heirs  until  after  oonfirmatioa  thereof,  and 
the  execntion  and  delirery  of  a  deed  by  order  of  the  court;  and  until 
each  deed  is  delivered,  an  heir  or  his  vendee  may  maintain  ejectment 
against  the  purchaser  at  such  sale,  even  though  the  latter  hae  paid  the 
purchase-money  and  has  gone  into 


Ejectment.^  The  only  fact  not  stated,  and  necessary  to  an 
understanding  of  the  opinion,  is,  that  the  defendant,  Small,  as 
the  purchaser  at  the  sale  made  by  the  orphans'  court,  paid  the 
purchase-money  and  went  into  possession  of  the  premises  sold 
before  the  sale  thereof  was  confirmed,  and  a  deed  thereto  exe- 
cuted and  delivered  by  and  under  the  order  of  such  court. 

William  A.  Sober,  for  the  appellant. 

jS.  p.  Wolverton  and  Charles  Af.  Clement^  for  the  appellee, 

Clark,  J.     On  the  9th  of  April,  1880,  George  B.  Youngman^ 
died  intestate,  seised,  inter  oZta,  of  the  premises  in  dispute,  f 
The  plaintiff's  claim  is  for  the  undivided  interest  of  one  of  the, 
heirs  at  law  of  the  decedent,  sold  upon  execution  and  pur- 
chased by  him  at  sheriff's  sale;  while  the  defendant's  claim j 
is  as  a  purchaser  of  the  decedent's  title  at  an  orphans'  court 
sale  by  the  administrators  for  payment  of  debts.     Judgment 
was  entered  for  the  plainiifif.     Whether  this  judgment  was 
properly  entered  depends  upon  the  decision  of  a  single  ques- 
tion, whether  or  not,  after  a  sale  of  the  decedent's  title  by  the 
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orphans*  court,  for  the  payment  of  debts,  not  yet  confirmed,  but 
contested  upon  the  ground  that  the  personal  estate  is  not  in- 
sutlicient  for  payment  of  the  debts,  an  action  of  ejectment  may 
be  maintained  against  the  purchaser  for  the  interest  of  one  of 
the  heirs  of  the  decedent.  The  orphans'  court  sale  was  made 
January  16,  1884;  the  ejectment  was  brought  November 
16,  1886,  and  judgment  entered  April  26,  1890,  at  which 
time  the  exceptions  filed  to  the  confirmation  of  the  orphans* 
court  sal)e  were  still  undisposed  of. 

It  is  well  settled  that  an  orphans'  court  sale  does  not  divest 
the  title  of  the  heirs  until  after  confirmation  thereof  and  con- 
veyance delivered  under  the  oider  ot  the  court  In  ordinary 
sales  under  articles  of  agreement  between  private  parties,  the 
sale,  as  to  the  vendor,  works  a  conversion;  equity  regards  that 
as  done  which  the  parties  to  the  agreement  have  the  power  to 
do,  and  which  they  hava  agreed  to  be  done:  Richier  v.  Selin^ 
8  Serg.  &  R.  440.  But  orphans'  court  sales  are  made  un- 
der the  authority  of  the  court;  indeed,  the  sale  is  the  act  of 
the  court,  the  administrator  being  only  the  hand  of  the  court 
in  making  it:  Armstrong^t  Appeal,  6&  Pa.  St  409;  and  it  ia 
therefore  subject  to  the  approval  and  confirmation  of  the  court 
8uch  sales  **  are  liable  to  be  vacated,"  says  Mr.  Justice  Strong, 
in  Demmy*9  Appeal^  43  Pa.  St.  168,  "  by  a  power  superior  to 
the  purchaser,  and  against  his  will.  The  sale,  even  after  con- 
firmation, does  not  divest  the  title  of  the  heirs  of  the  dece- 
dent, for  it  remains  in  the  power  of  the  court  until  a  deed  has 
been  executed  and  delivered.  Until  then,  the  heirs'  right  to 
maintain  ejectment,  even  against  the  purchaser,  has  not  gone: 
LcBhey  v.  Gardner,  8  Watts  &  S.  814;  38  Am.  Dec.  764.  Un- 
til then,  no  conversion  takes  place,  and  if  the  heir  of  the 
decedent  die,  even  subsequently  to  the  confirmation  of  the 
report  of  sale,  but  before  the  deed,  his  interest  descends-  as 
land,  and  not  as  money:  Erh  v.  Erh,  9  Watts  <fe  S.  147;  Big^ 
gert*8  Estate,  20  Pa.  St.  17.  These  cases  recognize  a  clear  dis- 
tinction between  sales  made  under  order  of  an  orphans' court 
and  private  sales.  The  latter  are  exclusively  acts  of  the  par* 
ties,  and  are  beyond  the  control  of  any  other  power.  The 
former  are  not  the  acts  of  the  decedent  or  his  heirs  or  dev* 
isees;  they  are  the  acts*  of  the  court,  and  they  require  no 
consent  of  the  owners.  In  substantial  fact,  the  purchaser 
buys  from  the  court  through  its  agent  The  court  reserves  the 
powor  to  declir.o  his  bid  and  to  disannul  the  act  of  itsngent, 
u:.iil  Lho  tf;i!o  has  bejii   fullv  consummated."     To  the  same 
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effect  is  Overdeer  v.  Updegraff,  69  Pa.  St;  110;  De  Haven^a 
Appeal,  106  Pa.  St.  612.  The  bid  of  the  buyer  at  an  orphans' 
court  sale  is  but  an-  oflTer  to  the  court,  which  the  court  may 
or  may  not  accept,  at  its  discretion:  Hays^a  Appeal,  51  Pa. 
St.  68.  ^  Jf  accepted,  however,  tlie^  title  of  the  buyer  may 
for  some  purposes,  perhaps,  have  relation  to  the  ditte  of  his  pur- 
chase. An  administrator's  sale  of  land;  under  an  order  of 
the  orphans'  court  for  payment  of  debts,  is  worthless  without 
confirmation,  for  the  act  of  1832  expressly  requires  it;  ifor- 
gm's  Appeal,  110  Fa.  St  271. 

Even  in  the  ease  ef  •»  sherifif^s  sale,  the  title  of  the  debtor  is 
not  divested,  nor  can  the  purchaser  maintain  ejectment,  or 
grant  a  lease  of  the  lands,  until  the  deed  has  been  acknowl- 
Qudged  and  delivered:  Hall  v.  Benner,  1  Penr.  <&  W.  402;  21 
Am.  Dec.  394.  •'  It  vnny  be,  as  we  said  in  Holmee^s  Appeal,  108 
Pa.  St.  23,  although  the  title  of  the  heirs  is  not  divested,  that 
the  purchaser  at  an  executor's  sale,  under  an  order  of  the 
orphans'  court  for  payment  of  the  decedent's  debts,  like  a  pur- 
chaser at  a  sherifif 's  sale,  acquires  an  inceptive  title  or  interest 
in  the  property  at  the  time  of  the  sale,  which,  if  the  sale  be 
subsequently  confirmed,  and  a  deed  delivered,  may  support 
the  liea  of  a  judgment)  but  non  constat  thsLi  this  sale  will  ever 
be  confirmedora  deed  delivered.  And  certainly  no  one  will 
seriously  contend  that  this  inceptive  title,  whether  arising  out 
of  a  sherifif 's  sale  or  an  orphans'  court  sale,  is  sufi&cient  to 
support  a  claim  /to  the  possession  prior  to  its  consummation 
by  the  confirmation  of  the  court  and  the  delivery  of  a  deed. 
If  a  purchaser,  when  the  property  is  struck  down  to  him,  may 
at  OQce  enter  into  the. possession  pending  proceedings  for  con- 
firmation, great  confusion  and  embarrassment  in  the  settle- 
ment of  estates  would  certainly  ensue;  for,  as  he  could  be 
dispossessed  only  by  ejectment,  the  heirs  or  executors  would 
be  subject  to  much  delay  and  useless  litig;Uion.  It  is  not 
every  equitable  right  or  interest  in  lands  which  entitles  the 
owner  of  it  to  possession.  In  ordinary  sales  between  individ- 
uals in  their  own  right,  a  contract  to  sell  does  not,  ipso  facto, 
curry  a  right  of  possession  until  conveyance,  unless  the  inten- 
tion of  the  parties  to  that  effect  is  manifest  in  the  contract. 
**  It  is  very  common,  it  is  true,"  says  Mr.  Justice  Agnew  in 
Weakland  V.  Hoffman,  50  Pa.  St.  517,  88  Am.  Dec.  560.  "to 
let  the  purchaser  in  upon  a  sale,  but  we  know  of  no  rule  of 
law  by  which  the  possession,  so  important  a  security  to  the 
rights  of  the  vendor,  shall  pass  from  him  without  his  covenant 
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or  consent."  See  also  Smith  v.  PcUton,  1  Serg.  &  R.  84;  Baum 
V.  Dnhois,  43  Pa.  St.  260;  Irvin  v.  BUaldey^  67  Pa.  St  28;  ana 
also  the  very  recent  case  of  McOrew  v.  Foster^  113  Pa.  St.  642. 

We  are  of  opinion  that  the  learned  judge  of  the  court  below 
was  right  in  his  instruction  to  the  jury,  and  that  the  judgment 
was  properly  entered. 

Judgment  is  affirmed. 

Sales  of  Dbobdent's  Rbaltt  —  CoNvniMATioif. — Hie  right  of  the  iMin 
to  the  land  ia  m  absolute  m  that  of  the  anoeetor,  until  digested  by  a  ralid 
sale  to  pay  debts  made  under  an  order  of  the  orphans'  court:  MeOoff  t.  ScoU, 
2  Rawle,  222;  19  Am.  Dec.  640,  and  note;  and  such  a  sale  is  not  valid,  and 
regarded  as  consummated,  until  confirmed  by  the  court:  Rea  t.  McEacknm^ 
13  Wend.  465;  28  Am.  Dec.  47],  and  note.  Confirmation  by  tha  court  ia 
essential  to  the  consummation  of  a  judicial  sale  of  realty:  Ykrgmia  etc  ImM» 
Co,  r.  CoUrtU^  85  Ya.  857;  17  Am.  St  Bep.  108^  and  note.  Compm 
NaL  Bamk  t.  Ned,  53  Ark.  110;  22  Am.  St.  lUp.  OOQp  and  aoti^ 
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Sali  of  Qoods  bt  Saicplb  —  Mbabvbb  of  Damaqis  iob  Bbbachi  or 
Warbantt.  —  Where  goods  are  sold  by  sample,  with  a  warranty  of 
quality,  and  are  retained  by  the  purchaser,  the  measure  of  damages  for 
a  breach  of  the  warranty  is  the  difference  between  the  market  value  of 
the  goods  contracted  for  and  of  the  goods  delivered;  and  in  an  action 
for  the  price  of  the  goods,  the  purchaser  may  interpose  this  differeiiM 
as  a  defense  fro  tanio. 

Sale  of  Ooods  bt  Samflb  —  Suffioibnot  ov  Affidatit  of  Dbfbnsb  nr 
AonoN  FOB  Paicb. — An  affidavit  of  defense,  setting  up  a  breach  of 
srarranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  pricey  most 
contain  a  clear  and  concise  statement  of  the  facts  which  constitute  a 
basis  for  the  assessment  of  damages  under  the  rule  by  which  they  are 
measured.  All  the  elements  of  the  defense  must  appear  with  reason* 
able  certainty  in  the  affidavit,  and  if  any  fact  eesentiid  to  complete  sodi 
defense  is  omitted,  the  affidavit  is  insufficient. 

Salb  of  Goods  bt  Sahflb  —  Suffioibnot  of  Affidavit  of  Dbfbitsb  ih 
Acnoir  fob  Pbiob.  —  An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  al« 
leging  great  loss  by  reason  of  claims  made  by  customers,  and  their  can- 
cellation of  contracts  because  of  the  low  grade  and  inferior  quality  of 
goods  furnished,  is  insufficient,  as  failing  to  state  the  essential  facts  upon 
which  to  constitute  a  basis  for  the  assessment  of  damages.  Such  affida- 
vit should  at  least  state  the  quantity,  market  price,  and  difference  ia 
quality  of  the  goods  purchased,  and  of  the  goods  delivered. 

Salb  of  Goods  bt  Samplb — Pbesumption  against  Pubohasbb.— In  aa 
action  for  the  price  of  goods  sold  by  sample,  it  will  be  presumed,  in  the 
absence  of  averment  and  proof  to  the  contrary,  that  the  goods  were  in- 
spected by  the  purchaser  when  he  received  them,  and  that  ha  knew 
their  grade  and  quality,  and  made  no  complaint  as  to  either* 
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Assumpsit  on  book-account  for  goods  sold  and  delivered. 
A  request  to  enter  judgment  for  plaintiffs,  for  want  of  a  suffi- 
cient affidavit  of  defense,  was  refused  by  the  court,  and  plain- 
tiffs appealed. 

George  H.  Earle,  Jr.^  and  Richard  P.  Whiter  for  the  appel- 
lants. 

Jonah  R.  AdamSy  for  the  appellee. 

McCoLLUM  J.  It  is  averred  in  the  affidavit  of  defense  that 
the  notes  and  account  in  suit  represent  the  price  of  yarn  pur- 
chased by  the  defendant  of  the  plaintiffs,  by  sample,  which 
he  exhibited  to  them;  that  the  yarn  delivered  by  the  plain- 
tiffs to  the  defendant  was  inferior  in  grade  and  quality  to  the 
sample  shown,  and  that,  in  consequence  thereof,  he  has  sus- 
tained damage  to  the  amount  of  many  thousand  dollars  in 
excess  of  the  sum  demanded  by  the  plaintiffs.  It  is  to  be 
noted  that  neither  the  quantity,  market  price,  or  quality  of 
the  yarn  purchased,  or  of  the  yarn  delivered,  is  stated  in  the 
affidavit.  It  contains,  in  general  terms,  a  suggestion  of  a  loss 
of  custom  and  a  cancellation  of  contracts  as  a  result  of  a 
breach  of  warranty,  but  it  is  clearly  deficient  in  the  state- 
ment of  specific  facts  on  which  to  rest  the  legal  conclusions 
invoked.  It  does  not  allege  that  the  plaintiffs  were  manu- 
facturers of  yarn,  that  the  defendant  was  a  manufacturer  of 
cloth,  or  that  the  former  knew  for  what  purpose  the  yarn  was 
purchased  by  the  latter.  Its  inferences  and  conclusions  are 
not  authorized  by  its  facts.  There  is  nothing  in  it  on  which 
to  ground  a  claim  for  damages,  embracing  loss  of  custom  or 
a  cancellation  of  contracts. 

Where  goods  are  sold  with  a  warranty  of  quality,  and  are 
retained  by  the  purchaser,  the  measure  of  damages  for  a 
breach  of  the  warranty  is  the  difference  between  the  market 
value  of  the  goods  contracted  for  and  of  the  goods  delivered. 
In  an  action  for  the  price  of  the  goods,  the  purchaser  may 
interpose  this  difference  as  a  defense  pro  tanto.  If  an  affi- 
davit of  defense  is  required,  it  should  contain  a  clear  and  con- 
cise statement  of  the  facts  which  constitute  a  basis  for  an 
assessment  of  the  damages  under  the  legal  rule  by  which 
they  are  measured.  All  the  elements  of  a  defense  should  ap- 
pear with  reasonable  certainty  in  the  affidavit,  and  if  any 
fact  essential  to  complete  the  defense  is  omitted,  the  affidavit 
is  insufficient.  In  the  present  action,  the  defendant  alleges 
that  he  has  sustained  great  loss  by  reason  of  claims  made 
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on  him  by  bfi  castDinera,  and  tlieir  caneellatioa  of  contracts 
with  him,  because  of  the  low  grade  and  inferior  qnalitj  of  the 
yarn;  but  he  has  not  stated  a  single  fact  which  would  make 
these  matters  proper  items  of  damage  on  a  breach  of  the  war* 
ranty.  An  affidaTit  so  vague  and  evasive,  i^nd  so  radically 
wrong  in  its  conclusions,  upon  the  few  facts  it  contains,  can- 
not be  approved.  In  the  absence  of  an  averment  to  the  con- 
trary, it  is  fair  to  presume  that  the  yarn  was  inspected  by  the 
purchaser  when  he  received  it^  and  that  he  then  knew  its 
grade  and  quality,  and  made  no  complaint  as  to  either. 

The  judgment  is  reversed;  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and 
justice  may  belong,  unless  other  legal  or  equitable  cause  be 
shown  why  such  judgment  should  not  be  entered. 


Salbi  by  Samfls.  «-  As  to  thb  Errscr  sf  ▲  Saui  bt  Aamfia  when 
the  yendee  haa  an  opportaDitjr  to  inapect  the  gooda  for  himaelf,  aea  note  to 
Bradford  r.  Manly,  7  Am.  Dec  129.  Compare  Chuld  r.  Stein,  149  Maaa. 
670;  14  Am.  St.  Rep.  455,  and  note,  aa  to  aales  by  eample  generally.  The 
vendee  may  rescind  hia  pnrchaae,  npon  diaeovering  a  latent  defect  in  the 
gooda  bought  by  aample:  Hudson  r.  Boob,  72  Mich.  363.  In  aalea  of  gooda 
by  sample,  there  ia  alwaya  an  implied  warranty  that  the  gooda  are  of  the 
kind  and  quality  of  the  sample:  Brigham.  r.  Beteladorf,  73  Iowa,  712;. 

Sales  —  Breach  of  Wabrahtt  —  DAMAOsa  —  The  right  to  recoyer  dam- 
ages for  the  breach  of  an  expresa  warranty  in  the  sales  of  chattela  anrrives 
the  acceptance  of  them  by  the  vendee:  Undenoood  v.  Wolf,  131  HI.  425;  19 
Am.  St  Eep.  40,  and  note;  Fogg  v.  Bodgers,  84  Ky.  558.  The  meaanre  off 
damages  in.  an  action  for  a  breach  of  warranty  of  aonndnesa  ia  the  differ^ 
ence  between  the  value  of  the  thing  sold  at  the  time  of  the  sale,  if  it  were 
sound,  and  the  actnal  value  thereof  with  the  defeota:  Note  to  Otoy  ▼•  Onh 
fnan,  40  Am.  Deo.  303. 
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SFionno  PimFORMAHOB,  Paktt  Sbkkino,  kvot  do  Equitt. — Speoifio  per 
formance  ia  not  of  right,  bnt  of  grace,  and  one  seeking  anoh  relief  in 
equity  muat  show  himself  ready  and  willing  to  do  all  that  he  ought  in 
good  conscience  to  do,  and  if  he  does  not,  his  bill  will  be  dismissed. 

Specifio  PxBVORMAifOS,  WHBV  WILL  KOT  BB  Gbantbd.  —  Where  a  contract 
ia  not  fair  or  the  conduct  of  the  party  seeking  its  specific  performsnoe  ia 
not  just  and  conacionable,  or  there  are  independent  circnmatanoea  whioh 
will  render  the  operation  of  a  decree  of  specifio  performanoe  harsh  and 
inequitable,  the  parties  will  be  left  to  their  remedy  at  law. 

Sfboifio  Pbrformamcb,  i^HBzr  WILL  KOT  BE  Grantbd. — Specific  perform- 
ance  of  an  agreement  to  cloae  windows  in  a  party- wall,  upon  reoeiving 
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one  yaar's  aotioe  md  one  balf  Hie  eo«t  of  arecttog  the  wall,  will  not  be 
granted  in  favor  of  a  party  who  haa  violated  hia  part  of  the  agreement 
to  fomiah  the  Imilding  of  defendant  with  certain  aewer  oonneotiona,  in 
oonaidenition  of  a  anrrender  of  an  eaaement  in  plaintiif'a  land. 

M.  Haw^on  T^dd^  for  the  appellant. 

Jams9  Aylward  Dmfdin  and  neodore  D.  Rand,  for  the  ap- 
pell4 


WiLUAH8|  J.  The  parties  to  thia  litigation  own  eontigiioQS 
lots  near  the  corner  of  Foortdi  and  Aroh  streete,  m  the  ottj  of 
Philadelphia.  The  plaintiffe  in  the  court  below  own  Not.  70 
and  72  North  Fourth  Street.  The  defendant's  lot  was  No.  410 
Arch  Street,  which,  extending  beyond  the  corner  lot  owned 
by  other  partiad,  adjoined  and  forsied  the  rear  boundary  of 
both  the  lota  of  the  plaintLffis.  On  the  back  side  of  No.  70 
there  was  a  large  privy  well,  some  thirty  feet  deep  and  ten 
wide,  to  the  use  of  which  the  defendant  had  a  title  which  is 
not  questioned^  and  to  which  he  had  access  for  himself  and  his 
tenants  by  means  of  an  opening  in  the  east  wall  of  his  building. 
Both  parties  were  desirous  to  rebuild  on  their  respective  lots. 
Negotiations  were  had  in  regard  to  the  privy  well  and  the 
drainage  for  the  new  buildings,  which  resulted  in  an  amicable 
arrangement  by  which  Phillips  was  to  surrender  his  right  to 
the  privy  well,  and  permit  the  plaintifis  to  fill  it  up  and  build 
over  the  ground.  In  exchange  for  the  right  thus  relinquished, 
the  plaintiffs  were  to  provide  Phillips  with  a  suitable  connec* 
tion  with  the  Fourth  Street  sewer  under  the  south  side  of  their 
building.  He  was  to  build,  therefore^  a  solid  wall  on  his  east 
line,  with  no  opening  in  it,  which  the  plaintiffs  could  use  as  a 
party-wall  in  the  erection  of  their  block.  This  ha  did.  The 
plan  of  the  plaintiffs'  building  contemplated  the  use  of  this 
party-wall  for  their  first  floor,  and  a  shortening  of  the  stories 
above  the  first,  so  as  to  leave  a  recess  or  open  area  between  the 
party-wall  and  the  upper  stories  some  ten  or  twelve  feet  wide. 
Into  this  area  it  was  agreed  that  Phillips  might  open  windows 
in  the  party-wall.  So  long  as  they  were  kept  open,  he  was 
not  to  ask  contribution  towards  the  cost  of  the  wall.  If  the 
plaintiffs  wished  the  windows  closed,  they  were,  to  give  Phil- 
lips one  year's  notice,  and  pay  their  share  of  the  cost  of  the 
wall.  This  agreement  was  reduced  to  writing,  at  the  instance 
of  Phillips,  and  presented  to  the  plaintiffs  for  execution. 
They  made  no  objection  to  the  contract  as  written,  but  de- 
layed its  execution  until  Phillips  had  completed  his  building 
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and  then  refused  to  sign  it  They  filled  the  well,  and  built 
over  it  up  to  and  against  the  party-wall,  but  they  refused  or 
neglected  to  provide  the  sewer  connection  that  was  to  take  its 
place,  and  compelled  Phillips  to  provide  another  connection 
with  the  sewer  by  a  different  route,  and  at  a  relatively  large  cost. 
The  master  has  found  that  the  written  contract  correctly  re- 
cited the  agreement  actually  made;  that  Phillips  surrendered 
his  right  to  the  well,  and  complied  with  the  contract  on  his 
part  in  regard  to  the  manner  of  building  the  party-wall.  He 
has  also  found  the  refusal  of  the  plaintiffs  to  provide  the 
promised  sewer  connection,  and  that  Phillips  has  suffered 
injury  in  consequence,  amounting  to  several  hundreds  of  dol- 
lars. Upon  this  state  of  facts,  the  plaintiffs  have  come  into  a 
court  of  equity  to  ask  that  Phillips  be  compelled  to  close  the 
windows  opening  into  the  area,  in  accordance  with  his  agree- 
ment to  close  them  upon  a  year's  notice. 

The  learned  judge  who  sat  as  a  chancellor  in  this  case  made 
the  decree  asked  for,  treating  the  several  stipulations  that 
made  up  the  general  arrangement  between  these  parties  as 
severable  and  independent  in  their  character.  Such  of  them 
as  were  for  the  benefit  of  Phillips,  and  were  to  be  performed 
by  the  plaintiffs,  he  left  for  a  court  of  law  to  enforce  in  an  ao* 
tion  for  damages;  but  a  stipulation  which  was  found  by  the 
master  to  be  part  of  the  general  arrangement,  which  was  for 
the  benefit  of  the  plaintiffs,  he  enforced  by  a  decree  in  equity. 
This,  we  think,  was  wrong.  If  the  case  presented  was  one 
for  specific  execution,  the  equities  of  both  parties  should  have 
been  protected.  But  we  think  the  plaintiffs  were  in  no 
position  to  ask  equitable  relief.  They  set  out  in  their 
bill  so  much  of  the  general  arrangement  as  related  to 
the  windows  in  the  party-wall.  The  defendant  replied,  in  sub- 
stance, that  the  stipulation  on  which  the  bill  rested  was  but 
a  part  of  an  agreement  made  before  the  work  of  rebuilding 
was  begun;  that  under  that  agreement,  he  had  surrendered 
his  right  to  a  privy  well  on  the  plaintifi^s  ground,  and  erected 
a  party-wall  with  no  opening  in  it  on  the  first  floor,  against 
which  the  plaintiffs  had  built  their  new  building;  that,  on  the 
other  hand,  the  plaintiffs  had  neglected  and  refused  to  keep 
the  agreement  on  their  part,  and  had  neither  provided  him 
with  a  sewer  connection,  as  promised,  nor  offered  to  make  any 
substitute  or  compensation  therefor.  The  report  of  the  mas- 
ter  showed  the  facts  to  be  as  alleged  in  the  answer,  and  plain- 
tiffs were  thus  found  to  be  standing  with  both  feet  on  their 
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own  broken  promises,  asking  a  chancellor  to  compel  Phillips  to 
keep  to  the  uttermost  his  promises  towards  them.  Butspecifio 
execution  is  not  of  right,  but  of  grace;  and  he  who  seeks  relief 
at  the  hands  of  a  chancellor  must  show  himself  ready  and 
willing  to  do  all  that  he  ought  in  good  conscience  to  do: 
Brightly's  Equity,  sec.  218.  If  he  does  not,  his  bill  will  be  dis- 
missed. If  the  contract  is  not  fair,  or  the  conduct  of  him  who 
asks  its  enforcement  is  not  just  and  conscionable,  or  if  there 
are  independent  circumstances  which  will  render  the  opera- 
tion of  a  decree  of  specific  execution  harsh  and  inequitable,  the 
parties  will  be  left  to  their  remedies  at  law:  Brightly's  Equity, 
sec.  220.  Whether  the  stipulations  in  the  contract  are  sev- 
erable or  not  is  not  the  important  question  in  this  case,  but 
whetl)er  the  position  and  conduct  of  the  plaintiffs  are  such  as 
to  give  them  any  standing  in  a  court  of  equity.  They  had 
secured  the  surrender  by  Phillips  of  bis  rights  on  their  land, 
and  the  erection  of  a  wall  with  no  openings  on  the  first  floor 
as  a  party-wall,  for  which  they  had  failed  to  make  the  prom- 
ised return,  and  were  still  refusing  to  make  any  return  what- 
ever. Under  such  circumstances,  they  cannot  be  heard  to  ask 
equitable  relief  in  regard  to  any  part  of  the  general  arrange- 
ment. Having  violated  it  themselves  in  every  important 
particular,  they  cannot  ask  its  specific  execution  at  the  hands 
of  a  chancellor.  They  must  do  equity  before  they  ask  equity. 
The  decree  appealed  from  is  now  reversed  and  set  aside, 
and  the  plaintiff's  bill  is  dismissed,  the  costs  in  the  court  be- 
low and  in  this  court  to  be  paid  by  the  appellees. 


SPECirio  Pekformanck.  —  As  to  what  ia  necessary  to  giye  a  ooart  of 
equity  jurimliction  to  enforce  the  specific  performance  of  contracts,  see  note 
to  Anderwn  v.  Green,  23  Am.  Dec.  423-431.  See  also  WUUam  Bogers  Mfg. 
Co,  T.  Rogers,  58  Conn.  356;  18  Am.  St.  Rep.  278,  and  note;  MinneapoUa  etc 
R'y  Co.  T.  Coon,  76  Iowa,  306;  14  Am.  St.  Rep.  216,  and  note;  Edksiein  r. 
Downing,  64  N.  H.  248;  10  Am.  St.  Rep.  404,  and  note.  The  party  seeking 
s}  ecHc  performance  must  be  free  from  all  blame  himself:  KeUg  r.  CetUfol 
P,  R.  R.  Co.,  74  Cal.  557;  5  Am.  St.  Rep.  470.  For  he  who  seeks  equity  must 
do  iqulty:  Yard  v.  Pae.  MttL  Ins.  Co.,  10  K.  J.  Eq.  480;  64  Am.  Dec.  467. 
Courts  of  equity  will  not  enforce  the  specific  performance  of  contracts  which 
are  fraudulent,  illegnl,  hard,  or  unconscionable:  Stmni  r.  Carr,  76  6a.  322; 
2  Am.  St.  Rep.  44;  Vetfi  v.  Oie.Ut,  92  Mo.  97;  Rotmsag  ▼.  Ofieen,  99  N.C.  215; 
Buckley  v.  Paltn-sin,  39  Minn.  250;  Eaton  y.  Baton,  64  N.  U.  493;  Duncan  r. 
Central  P.  R.  R.  Co.,  85  Ky.  525;  Man^i/'eid  T.  Shemum,  81  Me.  865;  Byar$ 
▼.  Stubbt^  85  Ala.  256. 
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[197  PCNKSTLTANIA  fiTATB,  Ht.] 

Batm  or  CHAi-nRii  What  CoiiSTrnrrss.  —  A  taie  of  a  cfasttel  it  tiie  timuafar 
of  the  property  im  it  far  a  coaBidanticn,  aadia  ardinarilyflffeetod  by  Uia 
deltvaiy  of  tba  thing  sold  to  tbe  bayor,  and  the  deliTery  of  the  price  or  a 
aeoarity  therefor  to  the  seller. 

8alb  of  Chattel  Injurious  to  Third  Party  Void.  —  Parties  to  a  sale  of  a 
chattel  may  make  such  terms  and  conditions  as  are  eonyenient  to  them, 
bat  when  noh  terma  and  eooditiona  are  prejudicial  to  others,  or  are 
calculated  to  mislead  the  puUio,  they  are  Toid  as  to  tboae  who  would 
otherwiee  be  injuriously  affected  by  them. 

8alk  or  Chattkl  —  RrrsMTioN  or  Titlb  bt  Skllbb  —  Invaliditt  as  to 
iNifOCKNT  Thikd  Pabitksl  —The  title  to  a  chattel  sold  may  remain  in 
tbe  eeUer  as  eeoarity  fer  tbe  pnrohaee  prioe  by  agreement  of  the  parties, 
and  so  long  an  the  rights  of  maeoesit  third  parties  are  not  affeeted,  it 
may  be  enforced  according  to  its  terma;  still,  as  to  innocent  pnrchaeera 
from  and  creditors  of  tbe  buyer,  such  agreement  gives  him  a  deceptiro 
appearance  of  ownership  and  a  false  credit,  and  will  be  disregarded. 

Baiji  or  Chattbl —  PoesBssron  as  Tukhuhlwiov  or  Owkkrship.  — When 
one  baa  possession  ef  per^ioaal  property,  those  who  deal  with  him  on  tka 
credit  thereof  must  inquire  into  the  origin  and  nature  of  his  possoaaion 
as  to  whether  or  not  he  is  a  purchaser  or  a  bailee,  and  when  it  ia  learned 
that  he  is  a  purchaser,  his  continued  possession  raises  a  presumption  of 
continued  ownereliip  wbrcb  ia  ooocbtsiTe  in  favor  of  homajide  pnrchasen 
and  creditors. 

Bale  or  Cuaitbl  —  KBTBNTioif  or  Titlb  —  Riaar  or  Ivnocbiit  Pcb- 
CHASES.  —  Where  the  owner  of  goods  sells  them  to  one  party  and  re- 
tains  the  possession,  afterwards  seHing  them  to  another  innocent 
purchaser,  who  takes  possession,  the  first  porcfaaser  loses  his  title,  no 
matter  if  be  acted  in  good  faith,  p  ltd  a  fair  priee,  and  left  the  goods 
with  the  seller  beeausa  of  has  eonfiilsoce  in  and  desire  to  aid  him. 

Bale  or  Chaitels  —  Ketentiom  or  Possessi  )N  as  Evidenob  or  Fraud. — 
Retention  of  possession  by  the  seller,  upon  a  sale  of  chattels,  is  not 
merely  evidence  of  fraud,  but  in  itself  makes  the  transaction  fraudulent 
as  to  subsequent  honajide  cr  JvUtors  and  purchasers  from  him. 

Bale  or  Chattels  —  Change  or  Possession,  how  Determined. — In  de- 
ciding the  sufficiency  of  possession  taken  by  the  purchaser  of  a  chattel, 
to  protect  him  against  subsequent  purchasers  or  creditors  in  good  faith, 
the  character  of  the  property,  the  use  to  be  made  of  it,  the  nature  and 
object  of  the  transaction,  the  po^itiou  of  the  parties,  and  the  usages  of 
trade  or  business  must  all  be  considered. 

Bale  or  CHA-rrELS  —  Sufficiency  or  C*hanoe  or  Posse<«sion. — The  pur- 
chaser of  goods  must,  for  the  protection  of  himself  and  the  public,  take 
such  possession  as  is  usual  and  reasonable,  in  view  of  all  the  oircumstanoes 
of  his  purchase,  where  the  pri)perty  is  capable  of  delivery;  and  as  between 
himself  ami  subsequent  purchasers  in  good  faith  and  creditors,  he  must 
bear  the  los^  of  his  neglect  in  this  respect. 

Bale  or  CHATrEi;9  —  SurnciENcr  or  Chanob  or  PuesEssioii.  —  A  sale  of 
hordes  and  a  wagon  and  harueds  under  an  arrangement  by  the  purchaser 
wiih  tbe  seller  that  the  former  should  have  the  use  of  the  stable  where 
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thejr  w«r»  kapi.  Mid  ahoald  amtxime  to  care  for  tii«m  oatQ  SMd|r  tft  t»* 
move  them,  with  no  other  change  of  poeeeiaion,  is  frandnlent  and 
void  as  agaiost  a  mibseqaent  ezecation  oreditor  of  the  idler. 

O.  Gaorge  Cdm&Uad  and  &  JK.  Brainard^  foK  the  appellaati. 
/.  W.  Sprvwl  and  A.  F,  BdU^  for  the  appellee. 

Williams,  J.  The  oharacter  of  the  argument  in  this  ease 
leads  us  to  believe  that  in  some  portions  of  the  state  there  is 
a  tendency  to  regard  the  authority  of  the  earlier  cases  relating 
to  fraud  in  lav  in  the  sale  of  personal  property  as  seriously 
impaired,  and  to  treat  Buch  sales  as  valid^  or  not,  according  to 
the  finding  of  a  jury  upon  the  existence  of  fraud  in  fact  in 
the  transaction.  It  may  be  well,  therefore,  to  examine  our 
cases,  in  order  to  make  their  effect  and  the  present  state  of 
the  law  upon  this  subject  clear. 

The  distinction  between  real  and  personal  property  is  famil- 
iar even  to  laymen.  Such  property  as  may  attend  the  person 
of  the  owner  is  called  personaL  It  is  in  his  presence  and 
possession,  and  under  his  control.  The  evidence  of  his  owneiv 
ship  is,  prima  facie^  in  his  actual  hold  on  or  possession  of  the 
articles,  and  proof  of  his  possession  makes  a  sufficient  show 
ing  of  title  to  sustain  an  action  against  a  wvong-doer.  A  sale 
of  a  chattel  is  a  transfer  of  the  property  in  it  for  a  considera- 
tion. It  is  ordinarily  effected  by  the  delivery  of  the  thing 
eold  to  the  buyer,  and  the  delivery  of  the  price  or  a  security 
therefor  to  the  seller.  The  transfer  of  the  property  in  the 
thing  is  effected  by  the  transfer  of  the  thing  itself  to  the  pofr- 
session  of  the  purchaser.  But  while  this  is  the  general  rule, 
it  is  true  that  parties  may  modify  it  within  certain  limits  by 
their  contracts,  and  may  make  sales  on  such  terms  and  con- 
ditions as  are  convenient  to  them.  But  when  such  terms  and 
conditions  are  prejudicial  to  others^  or  are  calculated  to  mislead 
the  public,  they  will  be  held  to  be  void  as  to  those  who  would 
otherwise  be  injuriously  affected  by  them.  It  may  be  convenient 
for  the  parties  to  agree  that  the  title  to  the  thing  sold  shall  re- 
main in  the  seller  as  a  security  for  the  price  to  be  paid;  and  so 
long  as  the  rights  of  no  persons  but  themselves  are  affected  by  it, 
the  agreement  may  be  enforced  according  to  its  terms.  As  to 
purchasers  from  and  creditors  of  the  buyer,  however,  such  an 
arrangement  gives  him  a  deceptive  appearance  of  ownership 
and  a  false  credit,  and  for  protection  of  such  purchasers  and 
creditors  the  private  agreement  between  himself  and  his 
vendor  will  be  disregarded.     The  reservation  of  the  title,  not- 
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withstanding  an  agreement  of  sale  and  an  actual  delivery  in 
pursuance  of  it,  may  be  good  between  the  parties,  but  as  to 
all  persons  dealing  with  the  buyer  without  notice  of  the  reser- 
vation, it  is  without  force  and  void:  Rose  v.  Story^  1  Pa.  St 
190;  44  Am.  Dec.  121;  Edwards's  Appeal,  105  Pa.  103.  Such 
an  arrangement  cannot  be  sustained  as  a  bailment.  It  is  of 
the  essence  of  a  contract  of  bailment  that  the  article  bailed  be 
returned,  in  its  own  or  some  altered  form,  to  the  bailor,  so  that 
he  may  have  his  own  again:  Benjamin  on  Sales,  6.  In  con- 
tracts of  sale,  however,  the  seller  stipulates  for  a  price  as  the 
equivalent  of  his  goods.  The  buyer  takes  the  goods  as  owner; 
the  seller  accepts  the  price  in  exchange  for  them.  If  the 
seller  delivers  the  goods  without  demanding  payment,  he  takes 
the  risk  of  the  integrity  and  solvency  of  the  buyer.  If  the 
buyer  pays  the  price  without  taking  possession  of  his  goods, 
he  takes  the  risk  of  the  integrity  and  solvency  of  his  vendor, 
and  a  subsequent  bona  fide  purchaser  will  take  a  good  title. 
This  was  held  in  Clow  v.  Woods,  5  Serg.  &  R.  275, 9  Am.  Dec. 
346,  followed,  not  long  after,  by  Babb  v.  Clemson^  10  Serg.  & 
R.  419;  13  Am.  Dec.  684.  The  rule  laid  down  in  these  cases 
has  been  recognized  and  applied  in  a  long  line  of  decisions 
extending  from  1819  to  the  present  year.  Among  these  are 
Streeper  v.  Eckart,  2  Whart  302;  30  Am.  Dec.  258;  Eagle  v. 
Eichelberger,  6  Watts,  29;  31  Am.  Dec.  449;  Young  v.  Afc- 
Clure,  2  Watts  &  S.  147;  Barr  v.  Reitz,  63  Pa.  St.  256;  Crauh- 
ford  V.  Davis,  99  Pa.  Si  576;  Miller  v.  Browarsky,  180  Pa.  St. 
872. 

The  result  of  the  cases  seems  to  be,  that  when  one  cornea 
into  possession  of  personal  property,  those  who  deal  with  him 
on  the  credit  of  such  property  must  inquire  into  the  origin 
and  nature  of  his  possession,  so  as  to  know  whether  he  is  a 
purchaser  or  a  bailee.  When  it  is  learned  that  he  is  a  pur- 
chaser, his  continued  possession  of  the  same  goods  affords  a 
basis  for  the  presumption  of  continued  ownership,  and  this  is 
a  conclusive  presumption  in  favor  of  bona  fide  purchasers  and 
creditors.  Under  such  circumstances  there  is  nothing  to  sug* 
gest  the  necessity  for  further  inquiry  into  the  character  of  the 
possession,  and  for  that  reason  there  is  no  duty  to  make  it. 
If,  therefore,  the  owner  of  goods  sells  them  to  A,  but  re- 
tains the  possession,  and  afterwards  sells  them  to  B,  an  inno- 
cent purchaser,  who  takes  possession,  the  title  of  A  is  gonu.  It 
is  of  no  consequence  that  he  acted  in  good  faith  and  paid  a 
fair  price,  nor  that  his  reasons  for  leaving  the  goods  with  hia 
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vendor  were  such  as  grew  out  of  his  confidence  in  or  desire  to 
aid  him.  The  fact  that  the  goods  were  left  in  the  hands  of 
their  former  owner,  with  nothing  to  indicate  that  his  relation 
towards  them  was  changed,  put  it  in  his  power  to  sell  them 
again  for  a  full  price  to  an  innocent  purchaser.  When  he 
makes  such  sale,  one  of  the  purchasers  must  lose  the  money 
he  has  paid.  Assuming  that  both  are  alike  honest,  on  which 
of  them  ought  the  loss  to  fall?  Clearly,  on  him  whose 
act  or  omission  has  made  or  contributed  to  make  the  loss 
possible.  This  result  is  reached  by  treating  the  neglect  to 
take  possession  as  a  constructive  fraud  upon  the  last  pur- 
chaser, without  regard  to  the  existence  of  fraud  in  fact.  The 
failure  to  take  possession  left  the  former  owner  in  the  same 
apparent  relation  to  his  goods  as  before,  and  made  it  possible 
for  him  to  sell  them  again.  The  consequences  to  the  second 
purchaser  are  ,the  same,  if  the  title  does  not  pass  to  him,  as 
though  the  first  sale  had  been  contrived  for  the  express  pur- 
pose of  defrauding  him  of  his  money.  Looking  at  results,  the 
law  declares  the  first  sale  to  be  a  fraud  as  to  subsequent  pur- 
chasers and  creditors,  and  so  fixes  the  loss  on  the  person  who 
ouglit  to  bear  it. 

This  rule  was  stated  by  the  courts  of  the  United  States  as 
early  as  1803,  in  Hamilton  v.  Russelly  1  Cranch,  310.  It  had 
been  applied  by  the  English  courts  still  earlier.  The  leading 
case  in  England  seems  to  be  Edwards  v.  Harben,  2  Term  Rep. 
587.  The  point  in  controversy  in  that  case  is  thus  stated  in 
the  opinion  of  the  court:  ''  This  case  has  been  argued  by  the 
defendant's  counsel  as  being  a  case  in  which  the  want  of  pos- 
session is  only  evidence  of  fraud,  and  not  such  a  circumstance, 
p^r  8«,  as  makes  the  transaction  fraudulent  in  point  of  law"; 
and  the  court  held,  adversely  to  the  position  of  defendant's 
counsel,  that  a  sale  of  personal  goods  without  a  delivery  of 
possession  was  a  fraud,  in  law,  upon  a  subsequent  bona  fide 
purchaser.  The  controversy  over  the  point  raised  in  Edwards 
V.  Harben^  2  Term  Rep.  587,  has  been  continued  on  both  sides 
of  the  Atlantic,  and  in  some  courts  is  still  an  open  one.  In 
some  of  the  states  it  has  been  settled  by  statute.  In  New 
York,  the  statute  provides  that  "every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  under  his  control, 
•  •  .  •  unless  the  same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold,  ....  shall  be  presumed  to  be 
fraudulent  and  void  as  ugainst  the  creditors  •  •  •  •  of  the  ven- 
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.'  )r,  .  •  •  •  or  8ub«equ«Dt  pcrchaeere  in  good  faith;  aiMl  shall 
1  e  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear  on  the  part  of  the  person  claiming  under  such  sale 
....  that  the  same  was  made  in  good  faith,  and  without  anj 
intent  to  defraud  such  creditors  or  purchasers..''  Under  this 
statute,  the  courts  of  New  York  muet^  in  all  cases  where  the 
conflict  is  between  a  first  and  a  subeequent  purchaser,  aobniit 
the  bona  fide»  of  the  conduct  of  the  first  purdMiear  to  a  jury, 
with  an  instruction  to  sustain  his  title,  regardlesa  of  the  want 
of  a  delivery,  unless  his  conduct  was  fraudulent  in  fact.  Sino- 
ilar  statutory  provisions  exist  in  several  other  etates,  and  the 
course  of  decision  in  such  states  has  been  controlled  by  them. 
Our  own  legislature  has  refrained  from  any  interference  with 
the  rule  so  well  settled  by  the  courts,  and  so  just  and  salutary 
in  its  operation.  It  still  rests,  therefore,  on  the  same  founda- 
tion on  which  it  was  originally  put,  as  appears  by  the  recent 
case  of  MiUer  v.  Browarsky^  130  Pa.  St  372,  de<aded  in  Novem- 
ber last.  This  court  said,  in  that  case,  that  the  law  imputes 
fraud  to  the  first  purchaser  because  of  his  laches.  His  neglect 
to  do  what  he  ought  to  have  done  for  the  protection  of  others 
requires  that  he  should  be  postponed  in  favor  of  those  who 
must  otherwise  lose  by  his  conduct.  His  motives  are  not  ma- 
terial. The  consequences  of  his  n^lect  to  take  possession  are 
none  the  less  serious  to  subsequent  purchasers  because  do 
harm  was  intended.  His  liability  grows  out  of  his  acts  or 
omissions,  not  out  of  his  intentiona.  Assuming  tiiat  his  con- 
duct is  free  from  actual  fraud,  yet  he,  or  the  subsequent  ven- 
dee, must  lose,  and  it  is  a  proper  case  for  the  application  of 
the  maxim  of  the  common  law,  that  when  a  loss  must  fall  on 
one  of  two  innocent  persons,  it  ought  to  fall  on  him  whose  act 
or  omission  caused  it. 

It  is,  as  we  have  seen,  well  settled  in  this  state  that  it  is  the 
duty  of  the  purchaser  of  personal  property  to  take  possessioii 
of  the  goods  purchased;  but  the  question  remains.  What  is  a 
sufficient  taking  of  possession  to  protect  the  purchaser?  Thia 
question  hae  been  answered  in  a  line  of  cases  which  begins 
with  EagU  v.  Eichelberger,  6  Watts,  29;  31  Am.  Deo.  449.  In 
that  case  this  court  said  that  the  duty  of  the  purchaser  was 
afiected  by  the  nature  of  the  transaction,  and  that  a  delivery 
in  accordance  with  the  usages  of  the  trade  or  business  in 
which  the  sale  was  made  was  a  sufficiait  delivery.  In  Hugvm 
V.  Robinson,  24  Pa.  St.  9,  it  wns  further  said  that  the  delivery 
iiiutil  be  such  as  u^uuily  and  naturally  attends  such  a  tran»> 
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action,  and  tbat  tiie  purchaser  taking  BQch  posseeeion  has 
fnlly  discharged  hn  dutj  to  the  puUk.  Barr  v.  MeitZy  53  Pa. 
St.  25&,  presented  the  <}Utisiion  oxk  a  new  state  of  facts.  The 
owner  of  household  goods  sold  them,  moved  out  of  the  house 
in  which  they  upeffe,  aad  delivered  the  keys  to  the  purchaser. 
We  held,  on  these  &cts^  that  the  previous  visible  relation  be- 
tween the  «pwner  aad  his  goods  was  broken.  Whether  the 
goods  were  Fetnoved  fi^m  the  house  in  which  the  owner  re- 
mained, or  the  owneor  reooo^ed  from  the  house  where  the  goods 
remained,  the  viable  re^tion  between  them  was  broken,  and 
the  public  was  put  on  the  duty  to  inquire.  McMarlan  ▼. 
EngUsk,  74  Pa.  St.  296,  was  the  oaa»  of  a  sale  of  a  stock  of 
gpoda  in  a  etona,  of  which  poflsession  was  taken  in  bulk.  This 
was  heU  eufficienit^  and  it  was  saiid  that,  in  fixing  upon  the 
duty  of  the  par^haser,  the  nature  of  the  prc^rty,  the  relation 
of  the  parties  to  it  aind  to  each  other,  n^ust  be  considered,  and 
the  possession  taken  ef  the  stock  m^ust  be  such  as  was  usual 
in  such  cases,  and  eoneisteat  with  the  nature  and  situation  of 
the  goods,  looked  at  in  conoectionivith  the  business  for  which 
they  were  hekL  In  Eva»8  v.  SeM,  89  Pa.  St.  136,  it  appeared 
that  two  brothers  lived  together  In  the  same  house.  One 
owned  all  the  fuj:nitui«.  The  other  bought  a  carpet  on  credit- 
whicb  was  laid  in  the  house.  When  the  credit  expired,  he 
did  not  pay  for  it  The  other  then  went  to  the  seller,  paid  the 
price,  smd  had  a  bill  of  sale  made  to  himself.  This  was  held 
to  give  him  a  title,  and  it  was  said  that,  in  considering  the 
question  of  possession,  his  relation  to  the  house  and  its  furni- 
ture msst  be  taken  into  the  account.  The  results  of  these 
cases  were  sununarazed  in  Craviford  v.  Davis^  99  Pa.  St.  576, 
where  it  was  said  that  the  character  of  the  pro|)erty,  the  use 
to  be  made  of  it,  the  natuse  and  object  of  the  transaction,  the 
position  of  the  parties,  and  the  usages  of  the  trade  or  husiness 
are  all  to  be  conssdered  in  deciding  the  sufficiency  of  the  pos- 
session taken  by  the  punchaeer.  This  was  repeated  in  MeClure 
y.  Forney,  107  Pa.  Sit.  414,  and  in  Eenninger  v.  Spatz,  128  Pa. 
St.  524;  15  Am.  St.  Rep.  692. 

Another  line  of  cases  began  with  Linton  v.  Butz,  7  Pa.  St. 
89,  47  Am.  Dea  501,  in  which  it  was  held  that  the  purchaser 
was  not  bound  to  take  actual  possession,  where  the  vendor 
was  not  in  possession  at  the  time  of  the  sale.  In  that  c<nse, 
the  article  sold  was  in  the  hands  of  a  bailee,  and  the  delivery 
of  an  order  on  him  for  it  was  held  to  be  a  sufficient  delivery 
of  the  article.     So  goods  iv  the  hands  of  a  carrier,  or  stored 
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in  a  warehouse,  may  be  delirered  by  a  delivery  of  the  bill  of 
lading  or  the  warehouBeman*8  receipt:  Bond  ▼.  Bunting,  78 
Pa.  St  210.  All  these  cases  recognize  the  mle,  while  they 
qualify  it  as  the  circumstances  require  in  order  to  make  its 
application  just.  The  general  rule  undoubtedly  is,  that  the 
purchaser  of  goods  must,  for  the  protection  of  the  public,  take 
such  possession  as  is  usual  and  reasonable  in  view  of  all  the 
circumstances  of  his  purchase.  If  he  neglects  this  obvious 
duty,  then,  as  between  himself  and  subsequent  vendees  or 
creditors,  he  must  bear  the  loss  resulting  from  his  neglect. 

Such  being  the  law  in  this  state,  it  only  remains  to  apply  it 
to  the  case  before  us.  The  property  in  controversy  is  a  pair  of 
horses,  harness,  and  wagon.  The* former  owner  was  Mulkie; 
the  present  claimant  is  Stephens.  Mulkie  owned  an  oil  re- 
finery in  Corry,  which  was  inclosed  with  a  high  fence*  Among 
the  buildings  in  the  inclosure  was  one  used  as  a  bam,  in  which 
the  horses,  harness,  wagon,  and  some  other  property  of  Mul* 
kie  were  kept  The  horses  were  groomed  and  driven  by  Keefer, 
an  employee  of  Mulkie,  who  also  carried  a  key  to  the  barn. 
Stephens  was  a  cooper,  living  in  Titusville,  who  supplied  the 
refinery  with  barrels.  In  May,  1888,  he  met  Mulkie  in  the 
street,  in  Corry,  who  proposed  to  sell  him  the  horses,  harness, 
and  wagon,  to  apply  on  his  account  for  barrels.  The  property 
was  not  present,  and  Stephens  did  not  go  to  see  it  or  make  any 
bargain  for  it  On  the  29th  of  May,  as  he  testifies,  be  wrote 
from  Titusville,  proposing  to  take  the  property  on  account  Ht 
$550.  Three  days  later,  a  fieri  facicts  was  issued  against  Mul- 
kie, and  the  property  was  seized  and  sold  by  the  sheriff  as  his. 
When  seized  the  property  was  in  Mulkie's  bam  on  the  refinery 
property,  under  the  care  of  Keefer.  Stephens  brought  this  ac- 
tion to  recover  the  value  of  the  property.  It  is  not  alleged  that 
he  ever  took  possession  of  the  property  in  person,  or  that  he  sent 
any  one  to  take  possession  for  him,  but  heclainas  to  have  been 
in  actual  possession  by  force  of  the  following  circumstances, 
viz.:  (a)  That  he  had  an  arrangement  with  Mulkie  for  the  use 
of  the  stables  until  he  should  be  ready  to  move  the  property; 
(6)  That  he  had  an  arrangement  with  Keefer  to  continue  to 
care  for  it;  (c)  That  Keefer  carried  the  key  to  the  barn.  By 
virtue  of  these  arrangements,  he  urges  that  he  became  a  lessee 
of  the  barn,  an  employer  of  Keefer,  and  a  purchaser  in  actual 
possession  of  the  property.  But  what  change  had  taken  place 
in  the  relation  between  Mulkie  and  his  property?  The  barn 
reiiinined  within  his  inclosure.    The  property  remained  in  the 
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barn.  Keefer  remained  in  care  of  it.  There  was  not  the 
slightest  visible  change  in  any  particular  in  the  relation  of 
Mulkie  to  the  barn,  the  personal  property,  or  the  employee  in 
charge  of  it.  Keefer  carried  the  key  and  drove  the  team, 
after  the  letter  of  May  29th,  just  as  before.  The  team  was 
kept  in  the  same  place  inside  the  refinery  yard,  and  Mulkie 
was  in  the  same  visible  possession  of  the  refinery.  The  prop- 
erty was  capable  of  an  actual  delivery,  and  was  such  as  usu- 
ally and  naturally  passes  to  a  purchaser  by  delivery.  It  was 
the  duty  of  Stephens  to  take  possession  of  it  in  the  manner 
that  is  usual  upon  a  sale  of  such  articles,  so  that  the  visible 
relation  between  the  former  owner  and  the  goods  should  be 
changed.  Failing  to  do  this,  he  must  not  complain  of  the 
consequences. 

The  law  was  well  stated  in  the  defendant's  fourth,  tenth, 
eleventh,  and  twelfth  points,  by  which  an  instruction  to  the 
jury  was  asked,  to  the  effect  that  if  there  was  no  visible 
change  of  possession,  the  sale  was  fraudulent  in  law,  notwith- 
standing the  jury  might  find  that  Stephens  and  Mulkie  had 
acted  honestly  in  the  transaction.  The  learned  judge  refused 
BO  to  charge,  and  in  answer  to  defendant's  third  point  told  the 
jury  that  the  public  was  bound  to  make  "  proper  inquiry  " 
about  the  title  to  the  property,  overlooking  the  fact  that  the 
evidence  disclosed  no  reason  for  inquiry,  or  for  doubting  the 
continued  ownership  of  Mulkie.  This  instruction  seems  to 
have  been  influenced  by  a  supposed  analogy  between  this 
case  and  Barr  v.  ReitZj  53  Pa.  St  256.  In  that  case  the  seller 
moved  out  of  the  house  in  which  he  had  been  living,  and  in 
which  the  goods  were,  and  delivered  the  keys  of  the  house  to 
his  vendee.  His  former  relation  to  his  goods  was  visibly 
broken,  and  the  public  was  thereby  put  upon  inquiry.  In  this 
case  Mulkie  remained  in  possession  of  the  refinery;  the  prop- 
erty remained  in  the  stable  within  the  inclosure;  the  key  was 
carried  by  the  same  person,  who  went  out  and  in  just  as  be- 
fore; and  so  far  as  the  public  could  see  or  know,  there  was  no 
change  in  the  relation  previously  existing  between  Mulkie 
and  his  stable,  or  the  property  in  it,  or  the  hired  man  in 
charge  of  it  There  was  no  delivery  of  possession  to  Stephens, 
and  as  against  subsequent  purchasers  and  creditors,  he  had 
no  title. 

The  judgment  is  reversed. 

Sals  of  CHArrsL,  What  GoxsTrnrTKs  -—  As  to  what  things  are  rsiential 
to  th«  ooasammatioii  of  a  sale  of  a  chattel,  see  Love  r.  State,  78  Oa.  W;  6 
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Am.  St  B«p.  23A,  and  noU;  Qrtem  ▼.  Lmk,  85  iia.821;  7  An.  BL  Kt^m, 

auii  note. 

Salbs  ov  PERscmALTT — "Rxtmvmw  ov  PoasmaioH  sr  thi  Tbhiioe. — 
As  to  th«  effect  of  anl»  of  penoBal  property,  whes  poneaBioa  n  sot  defir- 
ered  to  Um  vcndae*  bo*  HtainBA  bj  the  T«iidor»  wkera  ti»  righte  ef  third  pv- 
•ons  &re  involvwl,  tee  MemUngm-  w.  SpoM,  ISft  Pa.  8t  SU^  IS  Ajb.  S4.  Rip. 
692,  and  partienlarly  note  694-606.  An  aetoal  and  oonturaed  ehangv  of 
poitsesnion  is  necessarj  to  the  vaGditjT  of  nle  of  penonalty,  aa  against  the 
Teador's  creditoret  ChuU  r.  HwMef,  79  Od.  399;  Sdimmadier  t.  Ctmmdtjf, 
75  Oii.  882;  i^MUfe  t.  ffinmi;  76  Gkl.  tfiT;  I^aea  v;  XoraM,  SO  Mma.  M9f 
6V<^a&ic4  F.  iitf^.  111  N.  Y.  56a  Bat  the  fMeanptiea  of  ftrnttd  from  a 
want  of  delivery  of  the  chattel  to  the  purohaaer  mkj  be  rebattad  hj  tfao 
proper  eridence:  FitigeraJd  t.  Ifeifer,  25  Neb.  77.  Compara  Peabod§  ▼• 
c(ois  61  Yt  318;  15  Am.  St.  Rep.  903,  and  note  912-917. 


Clement  v.  City  op  Philadblphia. 

[187  PlWHSTLTAlflA  STATB,  82B.J 

MuiridT^L  CoRPORAnov  —  RnniT  to  Sbtoip  JuixiM-guT  Dsbt  AoamsT 
CoMTRAOXoa.  —  Where  a  penoo  who  n  deing  woi^  for  a  city  aider  oon- 
traet  ie  alaa  a  judgment  debtor  ef  HMfa  otgr*  ^ha  latter  cmi  uefiuea  him 
to  complete  the  work  aceording  to  the  contmrt,  and  in  aa  aetion£or  the 
price  can  set  off  its  jadgraent  agaioat  him,  notwithetaoding  the  fact  that 
he  borrowed  money  to  pay  for  labor  and  materials  to  complete  the  oon- 
tiaetk 

MumoiPAi.  CoBnuunxova — Snsr  i9  Sar  ovp  ivmmmn  Dmm  iOMmars 
CoQiTBAoros  OR.  HIS  AOTiflW!^  —  Whecaa  aonttaetov  doag  week  for  a 
city  is  also  ita  jndgment  debtor,  and  eonaente  that  it  shall  eat  off  part  of 
the  contract  price  in  payment  of  its  judgment^  an  agreement^  of  which 
the  ctty  is  ignoiant,  between  llie  oontracter  and  his  snrvty,  that  tlie 
latter  is  to  receive,  as  secnncity  for  adranoes  made  by  faim,  all  warrants 
for  money  to  become  dan  oa  the  ooatract  does  not  give  tha  surety  an 
equitable  or  legal  claim  anperior  to  the  city  *8  right  of  set-oflL  Henoe  the 
surety  cannot  recover  of  the  city  the  money  so  appropriated  in  satisfac- 
tion of  its  judgment. 

MUKXaiFAL    GoRFDRATIOirS — RlOHT  SD  SbT  OCT  JuDQMUrr  Dasr  AaAIXST 

CoKTRACXOR  0&  HIS  Su&BTT  AKS  AssiojiXBL  —  Wheva  a  eity  contractor 
is  also  the  judgment  debtor  of  the  city,  notice  to  the  latter  of  a  power 
of  attorney,  empowering  the  surety  of  the  contractor  to  receive  all  war- 
rants eauiing  to  the  latter,  ia  not  notice  of  the  aarotjr^a  interest  for  ad- 
Tuioea  made  eo  the  contnaot^  aad  taposHs  no  dnty  on  the  dty  to  notify 
him  of  ita  jndgment  againat  the  centraotoiv  or  to  selin^ish  its  right  «l 
set-off  against  the  money  doe  on  the  contracts 

David  W.  SeiUn  md  WUHam  Ndwn  Wmi,  fiir  the  appellant. 

Abrahfxm  M,  Btitler  omd  Chcnrles  F.  Warwick^  tot  the  ap- 
pellee. 

McCollum,  J.     Clement,  while  indebted  to  the  city,  entered 
into  a  contract  with  it  to  complete  the  repairs  to  South  Street 
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l>ridge,  and  he  performed  the  work  according  to  his  agreement 
A  porti€>n  of  the  contract  price  wae  applied,  with  his  consent, 
to  the  payment  of  his  debt  to  the  eitj.  Josephs,  who  was  liis 
surety  on  the  bond  accompanying  the  contract, -brings  this  ac- 
tion to  recover  tlie  amount  so  applied,  alleging  that  he  has  an 
equitable  claim  to  it  superior  to  the  city's  right  of  appropriation 
or  set-off.  When  he  became  surety,  and  before  any  work  was 
done  under  the  eontract,  be  receired  from  Clement  a  letter  of 
attorney,  which  he  filed  with  the  city  controller.  By  it  he  was 
authorized  to  receiTe  all  warrants  which  might  be  coming  to 
Clement  under  his  contract  with  the  city.  It  constitrrted  Jo- 
sephs the  attorney  in  fact  of  Clement  for  this  purpose,  and  this 
wns  the  scope  of  the  power  conferred  by  it. 

It  now  appears  that  there  was  an  agreement  between  Clem- 
ent and  Josephs,  by  which  the  fetter  was  to  advance  to  the  for- 
mer, from  time  to  time,  the  funds  necessary  to  pay  for  the 
work  and  materials  needed  to  complete  his  contract  with  the 
city,  and  as  compensation  therefor  was  to  receive  **  half  the  net 
pofits  of  the  said  Clement  on  the  said  contract."  As  security 
ft)r  liis  advances,  Josephs  was  to  ''receive  all  warrants  for 
inoi;eys  to  become  due  to  the  said  Clement  from  the  city, 
for  or  on  acount  of  the  said  work."  and  from  the  moneys  aris- 
ing from  said  warrants  he  was  authorized  to  retain  the  amount 
of  his  advances  and  compensation.  The  city  was  not  advised 
of  this  agreement,  nor  of  the  loan  made  in  pursuance  of  it.  It 
knew  that  Josephs  had  sigtied  the  bond  of  Clement,  and  that 
he  held  the  power  of  attorney  mentioned,  but  it  had  no  reason 
to  suppose  that  he  was  interested  in  the  contract  or  the  moneys 
arising  therefrom.  It  owed  him  no  duty  to  give  notice  that 
Clement  was  its  debtor,  or  to  relinquish  its  right  of  set-off. 

The  money  furnished  by  Josephs  to  Clement  in  pursuance 
of  their  agreement  was  a  loan  under  the  act  of  April  6,  1870 
(P.  L.  56),  to  be  compensated  by  a  share  of  the  profits  on  the 
bridge  contract,  in  lieu  of  interest  on  the  sums  advanced,  and 
the  rights  of  the  city  under  its  contract  with  Clement  were  not 
impaired  by  it.  The  city  coold  require  Clement  to  complete 
the  work  according  to  his  agreement,  and,  in  an  action  for  the 
price  of  it,  set  off  its  judgment  against  him:  Meizgar  v.  Meiz* 
gar,  1  Rawle,  227;  Jacohy  ▼.  Gn^r,  6  Berg.  &  R.  448;  Filbert 
V.  Hawk,  8  Watts,  443;  Ll^d'$  Appeal,  95  Pa.  8t  618.  The 
claim  agaiircrt  the  d1^  ie  foufided  on  Clement's  performance 
of  his  contract,  and  the  fact  that  he  borrowed  money  to  pay 
lor  labor  and  materials  to  complete  it  cannot  ^enlarge  tkud  elaim 
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nor  destroy  the  defenses  to  it.  It  was  Clement's  money,  and 
the  sum  which  be  could  recover  in  a  suit  on  his  contract,  which 
Josephs  was  authorized  to  receive  from  the  city,  and  this  was 
the  only  right  against  the  city  which  the  power  of  attorney 
and  the  agreement  to  fsecure  his  advances  and  compensation 
gave  him. 

In  Philadelphia  v.  Lockhardt,  78  Pa.  St  211,  the  contractor 
had  assigned  all  moneys  due  and  to  become  due  under  his  con- 
tract with  the  city,  to  Pyle  and  Hansel],  who,  on  the  faith  of  the 
assignment,  furnished  the  lumber  for  the  building,  accepted 
orders  from  and  acted  as  trustees  for  all  the  mechanics  and 
material-men,  and  virtually  assumed  and  discharged  all  the 
obligations  of  their  assignor  under  the  contract  The  city,  with 
full  knowledge  of  these  facts,  and  after  repeated  recognition  of 
the  right  of  the  assignees  to  receive  the  moneys  arising  from 
the  contract,  paid  a  portion  of  them  to  the  contractor,  and  at^ 
tempted  to  justify  the  payment  on  the  ground  that  the  assign- 
ment was  invalid.  In  this  contention  it  was  defeated.  There 
was  no  question  of  set-off  involved  in  the  suit,  and  no  demand 
for  more  than  the  contractor  could  recover,  if  the  assignment 
had  not  been  made.  It  is  not  decisive  of  or  analogous  to  our 
case. 

RavMe^s  Appeal,  2  Watts,  228,  27  Am.  Dec.  801,  is  not  an 
authority  against  the  claim  of  the  city  to  set  off  in  this  action 
its  judgment  against  Clement  In  that  case  the  Agricultural 
Bank  bad  a  judgment  against  Ramsey,  one  half  of  which  it 
assigned  to  the  Bank  of  the  United  States.  After  this  assign- 
ment, Ramsey  obtained  judgments  against  the  Agricultural 
Bank  equal  to  that  it  had  held  against  him.  It  was  ruled  that 
he  could  not  set  off  his  judgments  against  the  moiety  of  the 
judgment  assigned  to  the  Bank  of  the  United  States,  as  its 
equity  was  equal,  and  prior  in  point  of  time,  to  his.  Mr.  Jus- 
tice Kennedy,  in  his  opinion  in  Filbert  v.  Hawk,  8  Watts,  448, 
referred  to  Ravwey's  Appeal^  2  Watts,  228,  27  Am.  Dec.  801, 
and  said  of  it:  "  The  case  is  imperfectly  stated,  as  reported, 
in  not  showing  that  the  assignment  to  the  Bank  of  the  United 
States  was  prior  in  point  of  time  to  Ramsey's  obtaining  his 
judgments  against  the  Agricultural  Bank.  But  it  is  clear, 
from  the  reasoning  of  the  chief  justice  in  delivering  the  opin- 
ion of  the  court,  that  the  fact  was  so;  for  without  that,  the 
equity  of  the  Bank  of  the  United  States  oould  not  have  beeo 
equal  to  Ramsey's." 

The  judgment  is  affirmed. 
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Srr-orF,  Riovr  ov.  —  As  to  what  demands  ar«  araflable  as  offsets,  sec 
note  to  Oregg  r.  Jatmes,  12  Am.  Dec.  16S2-167*  Compare  also  note  to  ffoocf- 
n^r.  Qanmr^  89  Am.  Deo.  482-492. 


Long  v.  North  British  and  Meroantilb  Insur- 
ance  Company. 

[137  Pkmmsyltavia  Btati,  885.] 

l58(7RAif CB  ~  What  will  CoNsnTtmi  Contract.  —  Where,  prior  to  the 
expiration  of  a  policy  of  insnranoe,  the  company  informs  the  as- 
sared  that  his  insurance  will  be  renewed  if  he  does  not  give  notice 
to  the  contrary,  and  not  receiTing  notice,  the  company  issues  a  policy 
uuiler  its  custom  and  previous  dealing  with  him  to  allow  thirty  days 
after  the  policy  issues  and  take«  effect  in  which  to  pay  the  premium, 
and  the  insured,  eight  days  after  the  issuance  of  the  policy,  requests  of 
the  company,  and  is  granted,  thirty  days'  additional  time  in  which  to 
pay  the  premium,  a  contract  of  insurance  exists  between  the  company 
and  the  insured  at  the  time  of  a  loss  occurring  two  weeks  after  such  re- 
quest,  the  company  having  received  the  check  of  the  insured  for  the 
premium  two  days  subsequently  to  the  loss,  and  having  held  it  for  two 
weeks  without  objection. 

Witnesses — Proper  Cross-examination. — An  insurance  agent  who  has 
received  the  check  of  the  insured  for  the  premium  due  on  a  policy,  after 
a  loss  has  occurred,  and  has  held  it  for  two  weeks  without  objection,  anl 
without  presenting  it  for  payment,  and  who  has  testified  that  there  was 
no  agreement  between  the  company  and  the  insured  that  the  latter  should 
have  time  in  which  to  pay  the  premium,  may  be  asked,  on  cross-exami- 
nation, whether  or  not,  if  there  had  been  no  loss»  he  would  have  iusistetl 
upon  the  payment  of  the  check. 

Evidence — Offer  to  Prove  Deolarations  of  Agent — What  must 
Contain.  —  A  party  offering  to  prove  the  declarations  of  an  alleged 
agent  most  first  show  that  the  agency  exists,  and  state  the  substance  of 
the  declarations,  that  the  court  may  judge  of  their  relevancy. 

Assumpsit  on  a  policy  of  fire  insurance.  In  addition  to  the 
facts  stated  in  the  opinion,  it  may  he  stated  that  the  agents  of 
the  defendant  were  Mead  and  Company,  the  firm  being  com- 
posed of  J.  H.  Mead  and  C.  A.  Rorahaugh.  The  second  speci- 
fication of  error  arises  out  of  the  following  questions  asked 
Rorahaugh  while  a  witness  under  cross-examination  at  the 
trial:  "Q.  Suppose  no  fire  had  occurred,  wonld  you  have  in- 
sisted upon  the  payment  of  that  check  by  Mr.  Long?  A. 
Well  if  he  had  accepted  the  policy,  I  would."  "Q.  There 
would  have  been  no  trouble  at  all  if  there  had  been  no  fire? 
A.  I  suppose  not."  '*  Q.  Was  not  his  check  as  good  as  the 
money?  A.  We  considered  the  check  good."  The  offer  of 
evidence  out  of  which  arose  the  third  specification  of  error 
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was  as  follows?  The  defcTidant  proposed  to  ask  the  witness 
W.  J.  Owens,  who  was  postmaster  at  Olanta,  "if  A.  A.  Long, 
or  J.  Roll  Bloom,  his  son-in-law  and   clerk,  procured    any 
United  States  government-stamped  envelopes  or  envelope  at 
said  post-oflice  on  Sunday,  November  27,  1887, .and  did  also 
proi*ure  the  Olanta  post-office  stamp  bearing  date  Noveiaber 
■J8,  1887,  to  be  placed  on  any  envelope  or  envelopes,  and  if  so, 
under  what  circumstances,  and  what  became  of  the  same,  and 
if  the  witness  can  identify  the  envelope  in  evidence  which 
0.  A.  Rortbaugh  testified  he  received  from  J.  Roll  Bloom, 
addressed  to  said  Rorabaugh,  and  written  to  Rorabaugh  by 
A.  A.  Long,  and  containing  the  check  for  forty  dollars,  to  the 
order  of  C.  A.  Rorabaugh,  which  check  is  in  evidence;  and 
further  to  ask  the  witness  what  time  the  mails  left  Olanta 
post-office.     This,  for  the  purpose  of  proving  that  the  post- 
office  stamp  was   fraudulently  procured  to  be  put  on   the 
envelope  in  question;  that  the  date  said  envelope  bore  was 
fraudulently  made  to  appear  as  having  been  mailed  at  Olanta 
November  26,  1887;  that  ft  was  not  mailed  at  said  post-office, 
nnd  did  not  pass  through  the  mail,  but  was  carried  to  Rora- 
1  augh  by  J.  Roll  Bloom,  at  the  instance  of  A.  A  Long,  the 
plaintiff;   and  for  the  further  purpose  of  showing  that  said 
letter  and  envelope,  with  false  dates  thereon,  were  thus  pro- 
cured, written,  and  sent  for  the  purpose  of  making  it  appear 
the  premium  on  the  policy  of  insurance  in  question  had  been 
paid  before  the  fire  occurred."     This  ofler  was  objected  to, 
and  the  objection  overruled,  so  far  as  to  permit  the  witness  to 
testify  to  the  actual  facts  done,  but  not  to  any  declarations 
made  by  Bloom  in  the  absence  of  Long.     The  other  facts  ap- 
pear in  the  opinion.     Judgment  for  plaintiff  upon  the  verdict| 
and  defendant  appeals. 

Frank  Fielding,  for  the  appellant. 

Thomas  H.  Murray^  R.  D,  Swoope,  and  Cyrus  Gordon^  for  the 
appellee. 

McGoLLUM,  J.  The  vital  question  in  this  case  is,  whether 
the  evidence  was  sufficient  to  justify  the  jury  in  finding  a 
contract  of  insurance.  In  passing  on  this  question,  the  previ- 
ous dealings  and  relations  of  the  parties,  as  well  as  their  acta 
and  declarations  bearing  directly  on  the  pending  dispute,  must 
be  taken  into  consideration.  In  other  words,  the  latter  must 
be  construed  in  the  light  of  the  former. 

Long  was  engaged  in  the  mercantile  business  at  Olanta,  and 
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held  a  policy  of  insurance  iesued  by  the  appellant  company  on 
his  stock  of  goods,  for  two  thousand  dollars.  This  policy  ex« 
pired  on  the  1st  of  November,  1887,  and,  prior  to  that  time,  the 
company,  thtoagh  its  agents  at  Carwensville,  informed  him  by 
letter  tluit  the  insocanoe  woald  be  renewed  if  he  did  not  give  no- 
tice to  the  contrary*  As  he  did  not  gi^  any  notioe  of  a  desire 
to  terminate  the  insurance,  the  policy  in  suit  was  issued  by  the 
company  and  forwarded  to  its  agents,  who  charged  the  pre- 
mium to  bim,  and  in  their  account  with  the  company  charged 
them9elv>es  with  iL  Whether  these  charges  were  made  before 
their  interview  with  him  on  the  8th  cf  November,  the  testi« 
mony  does  not  inform  us;  but  we  learn  from  it  that  their  cue* 
torn  was  to  carry  policies  thirty  days  or  more,  if  requested  by 
the  assured,  in  which  case  he  became  their  debtor  for  the 
amount  of  the  premium,  and  the  company  accepted  them  as 
its  debtor  for  it.  In  their  former  transactions  with  Long,  he 
was  allowed  thirty  dajrs  in  which  to  pay  the  premium,  and 
his  policy  lemained  with  them;  but  it  was  mutually  under- 
stood that  it  was  in  force  for  the  term  described  therein,  as 
effectually  as  if  he  had  paid  the  premium  upon  it  and  taken 
it  away.  It  was  on  this  understanding  that  the  credit  was 
sought  and  granted,  and  that  the  premium  was  subsequently 
paid  and  received.  In  Tiew  of  their  custom,  and  previous 
dealings  with  the  appellee,  their  possession  of  the  policy  in 
suit  and  the  non-payment  of  the  premium  thereon  were  con- 
sistent with  a  contract  of  insurance  and  his  claim  that  he  was 
their  debtor  for  the  promium  and  they  were  keeping  the 
policy  for  him. 

When  he  called  at  their  office  on  the  8th  of  November,  he 
did  not  allege  that  the  renewal  of  his  insurance  was  not  au- 
thorized by  him,  nor  refuse  to  pay  the  premium  for  it;  but  ha 
inquired  if  he  could  have  thirty  days  to  remit  for  it,  and  was 
assured  that  he  could  have  until  the  10th  of  December.  They 
admit  that  but  for  the  fire  they  would  have  accepted  the  pre- 
mium from  him  a;t  any  time  on  or  before  that  day.  The  fire 
occurred  on  the  26th  of  November,  and  on  the  28th  they 
received  his  check  for  the  premium,  and  held  it  until  the  12th 
of  December,  without  intimating  to  him  that  it  was  not 
satisfactory.  Upon  their  books  this  premium  was  charged 
io  him  under  date  of  November  Ist,  and  credited  under 
date  of  Deeeiniier  9th,  and  in  their  account  with  the  company 
a  corresponding  charge  and  credit  appear.  These  credits  were 
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entered  after  the  fire  and  by  the  direction  of  Spedal  Agent 
Piper,  who  was  charged  with  the  duty  of  investigating  th« 
claim  in  dispute. 

The  foregoing  facts  are  conceded  or  appear  in  the  ancontra- 
dieted  evidence,  and  assist  materially  in  interpreting  and  rec- 
onciling the  conflicting  testimony.  We  are  satisfied,  upon  a 
careful  examination  and  study  of  all  the  evidence,  that  it  was 
the  duty  of  the  court  to  submit  to  the  jury  the  question 
whether  a  contract  of  insurance  existed  between  the  con* 
tracting  parties.  The  authority  of  the  agents  to  waive  the 
condition  in  the  policy  respecting  the  payment  of  the  pre- 
mium was  conceded  in  the  appellant's  sixth  point,  and  is  not 
questioned  here.  It  could  not  be  successfully  disputed  upon 
the  admitted  course  of  dealing  between  all  the  parties  oon- 
cerued:  Lebanon  MuL  Tm,  Co.  v«  Hoover^  113  Pa.  St  591;  67 
Am.  Rep.  511. 

The  ruling  complained  of  in  the  second  specification  was 
upon  a  question  in  the  cross-examination  of  appellant's  agent 
and  witness,  who  had  testified  that  there  was  no  agreement  of 
insurance,  and  who  had  received,  after  the  fire,  and  without 
objection,  the  appellee's  check  for  the  premium,  and  held  it 
two  weeks  without  presenting  it  for  payment  The  question 
was  designed  to  test  the  accuracy  of  his  previous  statement, 
and  his  intelligence  and  integrity  touching  the  matters  under 
investigation,  and  we  are  not  prepared  to  say  that  it  exceeded 
the  limits  of  a  proper  cross-examination. 

There  is  no  error  in  the  ruling  on  the  offer  of  evidence  con* 
tained  in  the  third  specification.  It  did  not  appear,  and  the 
offer  did  not  propose  to  show,  that  Bloom  was  acdng  for  Long 
or  by  his  authority  in  obtaining  the  stamped  envelopes.  But 
if  he  had  been  so  acting,  and  the  appellant  desired  to  prove 
his  declarations,  the  offer  should  have  embraced  at  least  the 
substance  of  them,  that  the  court  might  judge  of  their  relevancy 
and  materiality:   WiUiann  v.  WiUiams,  84  Pa.  St  812. 

The  remaining  specifications  do  not  require  separate  con- 
sideration. The  answers  to  the  appellant's  points  in  relation 
to  the  delivery  of  the  policy,  the  antedating  of  the  check,  and 
the  explanation  of  the  book  entries,  were  fair,  full,  and  cor- 
rect, and,  as  it  is  admitted  that  there  was  a  tender  of  the  pre- 
mium on  the  10th  of  December,  it  is  profitless  to  inquire 
whether  the  receipt  and  retention  of  the  check  were  the  equiv- 
alent of  it 

The  judgment  is  affirmed. 
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Contract  ot  IvsufLXVcm,  What  Constitutes.  —  Neither  the  payment  of 
the  premiam  nor  the  acceptance  of  the  policy  is  essential  to  a  contract  of  in* 
surance:  Blanchard  t.  Waiie,  23  Me.  61;  48  Am.  Dec.  474.  Where  a  writtea 
application  for  insurance  is  made  to  and  filed  with  the  agent  of  an  insor^ 
auce  company,  who  orally  agrees  to  insure  from  the  date  of  the  application, 
provided  the  company  is  not  already  upon  the  risk,  there  is  a  complete  and 
valid  contract  binding  upon  the  company  from  the  date  of  the  conTersation, 
even  though  the  premium  be  not  paid,  if  a  usage  of  the  business  to  extend  the 
time  of  paying  premiums  over  to  the  company  by  the  broker  until  the  end  of 
the  mouth  is  shown:  RugjkM  ▼.  American  Ins,  Co,,  114  N.  Y.  415;  11  Am. 
Sl  Rep.  674.  Compare  Putnam  ▼.  Home  Jns,  Co,,  123  Mass.  324;  25  Am. 
Rep.  93;  AngeU  v.  Hart/ord  F,  L  Co,,  59  N.  Y.  171;  17  Am.  Rep.  322;  FUk 
▼.  CotUnet,  44  N.  Y/  538;  4  Aul  Rep.  715.  Where  the  agent  orally  agreed  to 
insure  certain'property  for  a  stipulated  amount  for  six  months  from  a  giveii 
date  for  an  agreed  premium,  but  said  that  his  company  might  not  be  willing 
to  take  the  risk  after  he  reported  it,  and  he  did  not  write  out  the  policy,  nor 
report  the  risk  to  the  company,  it  was  a  valid  contract  of  insurance.  notwith« 
standing  the  fact  that  the  premium  was  not  paid:  CamjpibeU  ▼.  Amenoatn  F, 
Ins,  Co.,  73  Wis.  100.  To  establish  an  executory  contract  of  insurance^  it 
must  appear  that  a  contract  to  insure  has  been  entered  into,  and  everything 
essential  to  complete  the  contract  has  been  done:  Johnson  v.  Oonneeticui  F» 
Ins,  Co.,  84  Ky.  470.  Oral  contracts  for  insurance  may  be  ralid  and  enforce- 
able: Wooddy  V.  Old  Dominion  Ins,  Co,,  31  Gratt.  362;  31  Am.  Rep.  732} 
note  to  Lebanon  MuL  Ins,  Co.  v.  Hoover,  57  Am.  Rep.  514^  516;  NorikwesUrm 
L  Co.  T.  Jitna  Ins,  Co.,  23  Wis.  160;  99  Am.  Dea  146w 
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CoNTRiBUTOBT  KiOLiOBNOB  BT  Railboad  Passrnobb.  —  Knowledge  by  * 
railroad  passenger  that  no  platform  is  provided  for  passengers  to  enter 
or  leave  trains  on  the  north  side  of  the  track,  while  such  a  platform  is 
provided  on  the  south  side  of  it,  is  notice  of  a  rule  of  the  company  that 
he  should  get  on  and  off  on  the  south  side;  and  if,  voluntarily  disregard- 
ing  this  rule,  he  alights  on  the  north  side,  in  the  night-time,  and  is 
thereby  injured  by  falling  into  an  unguarded  ditch  dug  by  the  company^ 
he  is  guilty  of  negligence,  and  cannot  recover  damages. 

OoNTKiBUTORT  Nbougenob  —  Railwat  Passbngkb. — A  passenger  im- 
pliedly assents  to  all  reasonable  rules  and  regulations  of  the  railway 
company,  and  if  injury  results  to  him  from  his  voluntary  disregard 
thereof,  he  cannot  recover  damages  from  the  company. 

Contbibutort  NsouoBNGi — Railway  Passknobb. — Evidbnci  of  oooa* 
sioual  instances  of  passengers  alighting  on  the  side  of  the  train  where 
there  was  no  platform,  without  the  knowledge  or  consent  of  the  com- 
pany, is  inadmissible  to  affect  its  liability  for  injury  to  a  passenger 
alighting  there,  with  notice  that  passengers  were  prohibited  from  so 
alighting,  and  that  there  was  a  platform  on  the  other  side. 

Contkibutort  Nbgliobnob— Railway  Pambnobr — Waivib  ov  Rioo« 
lation.  —  Proof  of  permission  by  a  railway  company,  to  persons  resid- 
ing north  of  its  road,  to  cross  its  right  of  way  and  track,  in  going  and 
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ntandng  In  diflbrral  purti  of  *  town,  does  mo^  riiow  a  wbitw  of  it« 
rvgaUtiou  affectiiig  ito  pMMngen  with  aotiM  to  afiglit  «b  the  loath 
nda,  Aor  permiuioii  to  thorn  to  alight  on  the  north  tido. 

William  A.  Oalbraiih  and  Davenport  Oalbratik,  fi»r  th«  ap- 
pellant 

J.  RoH  TkompBon^  for  the  appellee. 

McCoLLUM,  J.  The  appellant  was  a  passenger  on  the  de- 
fendant company's  train  on  a  dark  night  in  December,  1887, 
and  in  alighting  from  it  at  Union  station,  stepped  into  a 
deep  ditch  by  the  side  of  the  road-bed,  and  was  injured.  A 
portion  of  this  ditch  was  dug  by  the  company  that  day,  for 
purposes  appurtenant  to  its  road,  and  there  were  no  lights  or 
guards  near  it.  It  was  on  the  north  side  of  the  track,  and 
the  depot  was  on  the  south  side  of  it  The  appellant  was,  and 
for  twelve  years  previous  thereto  had  been,  a  resident  of  Union, 
and  his  house  was  near  the  depot.  He  was  well  acquainted 
with  the  locality;  he  knew  there  was  no  platform  or  place  pro- 
vided by  the  company  for  its  passengers  to  alight  on  the  north 
side  of  the  track,  and  that  it  had  constructed  a  safe  and  con- 
venient platform  in  connection  with  its  depot  on  the  south  side 
of  it,  for  their  use  in  entering  and  leaving  its  trains.  This 
knowledge  was  notice  to  him  of  a  rule  of  the  company  that 
they  should  get  on  and  off  there.  In  violation  of  this  rule, 
which  it  was  his  duty  to  conform  to,  he  refused  the  safe  means 
of  exit,  and  stepped  into  the  ditch  on  the  other  side,  and  for 
the  consequences  of  his  leap  in  the  dark  seeks  to  bold  the 
company  responsible. 

A  passenger's  consent  to  a  reasonable  regulation  of  the 
company  for  entering  and  leaving  its  trains  is  implied,  and 
for  an  injury  which  results  from  his  voluntary  disregard  of  it 
the  company  is  not  liable:  SvUivan  y.  Philadelphia  etc.  R.  £. 
Co.,  30  Pa.  St  234;  72  Am.  Dec.  689.  In  the  present  case,  it 
affirmatively  and  sufficiently  appears  in  the  testimony  pro- 
duced by  the  appellant  that  the  company  had  provided  safe 
and  convenient  means  of  ingress  and  egress  to  and  from  its 
trains,  and  in  this  particular  had  discharged  its  whole  duty 
to  its  passengers.  It  was  under  no  obligation  to  them  to  pro- 
vide a  convenient  place  to  alight  on  the  north  tide,  nor  to  keep 
its  right  of  way  there  free  of  obstructions  for  the  benefit  of 
pedestrians.  It  was  not  bound  to  anticipate  and  guard 
against  the  consequences  of  a  violation  by  its  passengers  of 
its  reasonable  and  known  r^ulatioos  ibr  their  pix>toctioa.     It 
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is  admitted  by  the  appallant  thai  hia  obaarvanoe  of  th.Me 
regalatioDB  would  bare  inaured  bia  aafe  axil  from  the  train, 

and  it  is  obyions  that  tiie  injarj  be  receired  waa  tbe  direct 
conaequence  of  hia  disregard  of  them.  It  waa  bis  neglect  of  a 
duty  be  owed  to  tbe  companj,  and  not  ihB  neglect  of  a  duty  it 
owed  to  bim,  whicb  caused  the  injury,  and  is  a  sufficieal 
answer  to  bis  demand  that  the  company  shall  compensate 
him  for  it.  Tbia  is  the  rule  distinctly  laid  down  in  Sullivan 
V.  Philadelphia  etc.  R  R.  Co.^  80  Pa.  St  S34;  72  Am.  Dec.  689; 
and  enforced  in  Pennaylvania  R.  £.  Co.  v.  Zebey  33  Pa.  St.  318; 
37  Pa.  St.  420. 

In  thia  oaae,  Ihere  waa  nothing  to  joatify  or  excuse  tbe  ap- 
pellant's deliberate  disregard  of  the  rules  of  the  company.  It 
was  prompted  by  a  desire  to  shorten  the  walk  from  the  train 
to  hia  destination.  A  moment's  time  and  a  few  rods  in  dis- 
tance were  all  that  he  could  aave  by  it,  and  neither  waa  of  un- 
usual importance  to  him.  It  was  claimed  and  proTed  that 
the  company  had  permitted  persons  residing  north  of  its  road 
to  cross  its  right  of  way  and  track  on  foot,  at  different  points 
ill  the  Ticinity  of  the  depot,  in  goii^  to  and  returning  from 
their  work  or  boaineaa  in  other  parta  of  the  town.  But  in 
this  there  was  no  waiver  of  its  regulations  affecting  its  pas- 
sengers, nor  permission  to  them  to  alight  on  the  north  side. 
There  was  a  little  evidence  to  the  effect  that  occasionally  a 
passenger  got  off  there,  but  none  that  the  company  consented 
to  or  knew  of  it,  and  the  learned  judge  correctly  ruled  that 
the  rights  and  duties  of  the  appellant  were  not  affected  by  it 
In  Pennsylvania  R.  R.  Co.  v.  ZOe,  83  Pa.  St  318,  87  Pa.  St 
420,  it  was  held  that  the  admission  of  such  evidence  waa 
error.  This  case  is  clearly  within  the  principle  of  the  au- 
thoritiea  cited,  and  the  judgmoiit  ia  affirmed. 


Railwat  CbifFiiimB — Carusbs  4»p  PAassNGaas — Rous  a«»  RaovLAp 
noiia  — iUilwsjF  eooifmiw  «a  csnrian  o£  paMtngen  vamj  aAop*  rnleft  ani 
ngnlaiioiui  whioh  wiU  be  binding  upon  pAasongen,  provided  aach  nilea  and 
regalations  are  reaaonabia:  Poole  r.  Northern  F,  R,  IL  Co.,  16  Or.  261;  8  Am. 
81  Rep.  289,  and  note;  Heese  v.  Pennaytvama  J2l  i?.  Ob.,  131  Pa.  St  422;  17 
Am.  81  Rep.  SIS,  and  note;  MtShwen  r,  MorymC*  e^'8,  8,  Co.,  41  La.  Aan. 
738;  17  Am.  81  Rep.  41fi^  nd  aota.  Aad  tha  aompaoar  »  m^  Inbla  lormr- 
Jvriea  to  paaaangers  mho  diadbej  mick  legolatiooa:  Dodge  r,  BoeUmetc  8.  3. 
Co.,  148  Maaa.  207;  12  Aol  81  Rep.  641.  Aa  to  who  mnat  decide  upon  the 
reasonableneas  of  a  rule  made  by  a  carrier*  aee  PUU^urgh  etc  ^y  Co,  r,  Lyoit, 
123  Ph.  St.  140;  10  Am.  81  Rep.  517. 

RaUiWat  OowPAiriBi  —  Tymwmsrirm  PLATVoaifB. — Atthongh  a  paawsger 
nay  hwre  kaewa  of  the  defacta^e  oonditifln  of  a  jjlkMann,  ha  ia  not  bound  to 
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kMp  mA  kiiowltdg«  Mtaally  In  mind:  Petmi^hmda  Oa,  ▼.  JTorloM,  123  Tnd. 
415;  18  An.  St.  Kap,  S80.  If  th«ra  an  two  ways  of  agrMty  <mm  of  which 
ii  lanltj,  Irat  whioh  haa  bean  aiaantad  to  bj  tlia  oonpany  a*  a  maaiia  of  exil 
from  iti  tnta%  an  nnwamed  pamangar  nainf  it^  and  raoaiTing  injnriai,  ia  an« 
titiad  to  raooTar,  aran  though  tha  othar  way,  which  might  bava  baan  naad,  wai 
aafas  Ddawan  tie,  B.  S.  (k,  r.  TrwdwOn,  63  N.  J.  L.  IM;  19  Am.  BL  Bap. 


Ogle  v.  Baker. 

(It7  Pkmnitltania  Btatb,  S78.] 

JvDomim^  WHnr  mat  te  Collatb&allt  Attackbd.  —  A  Jndgmant  or 
daoraa  obtainad  by  fraud  and  ooUasion  of  tha  partiaa  to  it^  for  the  pur* 
poaa  of  dafranding  a  third  paraon,  may  be  attacked  by  him  in  a  ooUateral 


JvDaMBMn,  WHur  oannot  bb  Collatirallt  Attackbd. — A  party  who 
allegaa  tbat  a  judgment  haa  been  obtained  againat  him  by  fraud  may 
attack  it  directly,  by  appeal  from  or  by  motion  to  open  it,  but  cannot 
attack  it  oollateiaUy  in  an  action  to  reooyar  money  ooUected  by  regnUr 
prooeaa  iaaued  upon  it. 

JUDOMBITT  OH  WaBBANT    OF   AtTORNBT,  WHBIT  OANHOT  BB  GOLLATB&ALLT 

Attackbd.  —  A  judgment  entered  on  a  warrant  of  attorney  ia  as  im« 
panriona  to  eoUataral  attack  in  an  aotion  to  recover  money  eoUeoted  by 
reguUr  prooeaa  iaiuad  upon  it  aa  ia  a  judgment  obtainad  in  open  court 


R,  P.  Kennedy  and  Edward  CamphM^  for  the  appellant 

A.  D.  Boyd,  R.  E.  Umbel^  Q.  D.  Howell^  and  E.  H.  ReppeH, 
for  the  appellee. 

McCoLLUM,  J.  On  December  22,  1886,  a  judgment  was 
entered  in  the  court  of  common  pleas  of  Fayette  County,  in 
favor  of  the  appellant  and  against  the  appellee,  for  five  hun- 
dred dollars,  with  interest  thereon  from  the  16th  of  March 
preceding.  This  judgment  was  entered  upon  and  by  virtue 
of  a  warrant  of  attorney  contained  in  a  note  purporting  to  be 
executed  by  the  appellee.  An  attachment  execution  was 
issued  upon  it,  which  was  duly  served  upon  the  defendant 
therein,  and  the  National  Bank  of  Fayette  County  was  sum- 
moned as  garnishee.  In  due  course  of  law,  judgment  was 
obtained  against  the  garnishee  for  $877,  and  an  execution 
was  issued  for  its  collection.  The  bank  paid  the  amount 
thereof  to  the  sherifip,  who  paid  it  to  the  appellant.  In  April, 
1887,  this  suit  was  brought  by  the  appellee  to  recover  the 
amount  so  paid,  and  the  substance  of  her  claim  is,  that  the 
note  on  which  the  original  judgment  was  entered  was  a  for* 
gery,  and  that  she  did  not  appear  in  answer  to  the  attachment 
because  the  appellant  told  her  that  she  need  not,  and  that  he 
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would  attend  to  it  for  her.  The  judgment,  and  the  attach- 
ment proceedings  founded  upon  it,  remain  of  record,  unim- 
peached,  and  the  queetion  is,  whether,  while  they  so  remain, 
an  action  for  the  recovery  of  the  money  collected  and  paid  by 
virtue  of  them  can  be  maintained. 

The  general  rule  is,  that  money  collected  or  paid  upon  exe- 
cution cannot  be  recovered  back  unless  the  judgment  on  which 
the  writ  issued  is  first  vacated  or  reversed:  Federal  Ins,  Co,  v. 
Jiobinaon,  82  Pa.  St  857;  Travelers  Ins.  Co.  v.  Heath,  95  Pa. 
St.  338.  The  reason  of  the  rule  is  well  stated  by  Mr.  Justice 
Sharswood  in  Federal  Ins.  Co.  v.  Robinson^  82  Pa.  St.  857,  as 
follows:  "An  execution  is  the  end  of  the  law.  To  permit 
money  BO  collected  or  paid  to  be  reclaimed  in  a  new  suit  would 
lead  to  indefinite  and  endless  litigation.  If  such  suit  could 
be  maintained,  then  another  might  be  brought  to  recover  the 
money  paid  on  the  judgment  and  execution  in  it,  and  so  on 
ad  infinitum.^* 

In  Tarboz  v.  Hays,  6  Watts,  898,  31  Am.  Dec.  478,  the 
plaintiffs  brought  an  action  of  replevin  to  recover  certain 
property  which  the  defendant  had  purchased  at  a  constable's 
sale  on  an  execution  issued  on  a  judgment  which  he  held 
against  them.  It  was  alleged  by  the  plaintiffs  that  the  judg- 
nient  was  procured  by  fraud  and  without  notice  to  them,  but 
it  was  ruled  by  this  court  that  the  defendants  therein  could 
not  question  it  collaterally.  A  judgment  or  decree  procured 
through  the  fraud  and  collusion  of  the  parties  to  it,  for  the 
purpose  of  defrauding  a  third  person,  may  be  attacked  by  such 
person  in  a  collateral  proceeding,  because  he  has  no  standing 
to  appeal  from  it,  or  to  require  that  it  be  vacated  or  reversed. 
A  party,  however,  who  alleges  that  a  judgment  has  been  ob- 
tained against  him  by  fraud  may  assail  it  directly  by  appeal 
from  or  motion  to  open  it,  but  he  cannot  impeach  it  in  an' 
action  to  recover  the  money  collected  by  regular  process  is- 
sued upon  it.  If  it  be  conceded  that  the  averments  of  the 
appellee  are  true,  her  appropriate  remedy  was  an  application 
to  open  the  judgment.  The  record  of  the  attachment  pro- 
ceeding shows  that  she  had  notice  of  the  judgment  before 
anything  was  recovered  upon  it,  and  the  accuracy  of  this  record 
is  not  disputed  by  her.  A  judgment  entered  on  a  warrant  of 
attorney  is  as  impervious  to  collateral  assault  as  a  judgment 
obtained  in  open  court. 

As  to  the  truth  or  falsity  of  the  appellee's  claim,  or  of  the 
evidence  submitted  to  support  or  to  controvert  it,  we  express 
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no  opinioiL    We  merely  decide  tkat  while  the  judgments  in 
queetioD  remain  of  record  unreversed^  an  action  to  recover  the 
money  collected  upon  them  cannot  be  maintained* 
The  judgment  is  revened. 

JcrixaMSNTii^GoLLAmtAift  Attack.  —A  Judgment  of  aooori  of  eompo- 
tent  joriadictioii  iannot  be  oollatenny  hnpoMhed,  imlen  the  reoord  shows 
•AnnatiTvlj  a  waat  of  Jnriedietioo;  end  iwd—oe  ovod  oI  fhuid  not  found 
m  the  jodgmeik*  raU  will  not  ba  nutmi  to  avoid  »  jmigi— f,  although 
Midi  fnmd  waa  in  obtamiag  jnsiadiotLoiit  WUHmnu  r.  Et^ma^  Tl  Tex.  283; 
19  Am.  St  Rep.  762,  and  note  ooUeoting  oaaea  upon  the  mbjeet  of  ooUateral 
attacks  apon  jadgmenl  Oompare  Wttkermm  r.  /SfeAooamater,  77  Tiz.  616; 
If  Am.  St  R^.  808;  Lmg  Bpm  QMmMtif  Oa  v.  Mom,  91  Vof.  1S7;  18 
Ans.  »tL  Bap.  337. 


Pazbon  v*  Niblds. 

(U7  PBVirsTLTAinA  Stats,  88&] 

NCGOTIABLB     IVSTBUmRSi — PbOMIU    TO    PaT    PsS-SZISXIlia     l>MBt    OT 

Anotheb,  without  Kxw  Ck>N8n>BRATE0N,  VoiD.  —  A  note  giTon  by  a 
widow  for  the  payment  of  a  debt  dne  by  her  husband,  who  was  insolTent 
at  the  time  of  his  death,  withost  any  new  eonsidenitioD  to  support  it,  is 
▼oi4»  and  tba  renewal  of  the  noto  from  time  to  time  will  net  nuse  sock 
oonsideratUm. 

Levffis  Dewart  and  J.  N$pifk  Billj  for  the  appellants. 

W.  H.  M.  Oram^  for  the  appellee. 

McGoLLUK,  J.  We  are  unable  to  discover  from  the  evi- 
dence any  con8iderat]0n  for  the  note  in  suit  The  maker  of  it 
b  the  widow  and  executrix  of  Theodore  F.  Nields,  who,  at  his 
deathy  was  indebted  to  the  appellants  on  two  notes  and  a  book- 
account,  in  the  sum  of  $307.52.  The  estate  waa  insolvent,  and, 
after  discharging  the  judgmiuit  liens,  was  able  to  pay  its  gen- 
eral creditors  but  five  per  cent  on  their  claims.  On  April  21, 
1885,  the  appellants  presented  their  claim  to  the  auditor  ap- 
pointed to  distribute  the  fund  in  the  hands  of  the  executrixy 
and  seven  days  thereafter  induced  her  to  give  her  personal 
note  for  it,  which,  when  paid,  was  to  be  in  full  of  their  do> 
maud  against  the  estate.  The  dividend  their  daim  was 
entitled  to  was  I1&47,  and  it  was  awarded  to  them.  They 
received  it|  and  apjdied  it  on  her  note.  This  note  was  re- 
newed from  time  to  time,  and  the  amount  thereof  was  reduced 
by  payments  from  her  own  earnings  to  I2&7.94  at  the  dale  of 
the  last  renewaL  The  fund  shown  by  the  account  of  the 
executrix  to  be  in  her  hands  for  distribution  waa  all  there 
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was  for  the  creditors,  and  there  was  no  expectation  by  the 
payees  or  maker  that  the  estate  would  psy  a  farthing  beyond 
the  dividend  this  fond  would  yield.  The  appellants'  demand, 
after  the  application  of  this  dividend  tait)  was  worthless,  and 
the  parties  knew  it.  It  was  because  of  this  knowledge  that 
the  payees  thought  it  was  so  generous  and  honorable  in  the 
maker  to  assume  the  debt  of  her  dead  hnshAod. 

It  is  clear  that  the  appellants  lost  and  the  appellee  acquired 
nothing  by  this  transaction.  It  was  a  one-sided  affair,  and 
exclusively  for  the  benefit  of  the  former.  But  as  a  promise  to 
pay  the  pre-existing  debt  of  another  person  to  hia  creditor  re- 
quires a  new  consideration  to  support  it,  they  can  take  noth- 
ing further  by  it.  What  they  have  received  by  virtue  of  it, 
they  may  retain,  but  the  law  will  not  help  them  to  more.  The 
cases  cited  to  sustain  the  eontention  of  the  appellants  differ 
essentially  from  this.  In  Leonard  r.  Dujfin,  94  Pa.  St  218, 
the  note  was  under  seal,  and  the  time  for  the  payment  of  a 
debt  then  due  was  extended  ooe  year.  In  B&niley  r.  Lavib^ 
112  Pa.  St.  480,  56  Am.  Rep.  330,  the  due-bill  was  given  in 
execution  of  an  agreement  to  pay  additional  compensation  for 
services  rendered,  and  in  view  of  the  £acts  recited  in  the  agree- 
ment, this  coart  declined  to  inler  that  the  services  had  been 
previously  compensated  in  fiilL  In  EsUf  r.  Ikanj  36  Leg. 
Int.  304,  the  maker  of  the  note  volunteered  to  give  it,  to  avoid 
protest,  and  to  extend  the  time  of  payment  of  a  note  against 
the  estate. 

As  it  sufficiently  appears  in  the  testimony  of  the  appellants 
that  in  this  case  there  was  no  consideratioii  for  the  promise 
sued  upon,  there  was  no  question  for  the  jury,  and  the  learned 
judge  was  right  in  directing  a  verdict  for  the  defendant. 

The  judgment  is  affirmed. 


CoMsiDiRjaioif,  Etfsot  ov  Wavt  or.  —  A  aote  bo4  feondid  upon  a  ectt- 
sideratioa  ia  TolcU  DickkiMon  v.  HaU^  U  Pick.  217;  25  Am.  Dec.  390,  and 
note  392,  393.  A  guaranty  is  aUo  void  for  want  of  a  valid  consideration  to 
support  it:  Evansnlk  N,  Bank  v.  KoM^fman^  93  N.  Y.  273;  46  Am.  Rep.  204. 
No  promise  to  pay  ean  be  enforeed  aelese  fovBded  upon  ■  ooosideratioB: 
Utka  etcILR.OfK  r.  BrmAtrk^,  21  Wend.  139;  34  Am.  Dec.  220^  and  note. 
There  mast  be  a  ooneidaiatioii  to  enpport  every  pnuniaa  to  pay  the  debt  of 
another:  Stewart  v.  Jenme^  71  Mich.  201;  16  Am.  St.  Rep^  252.  Gratuitous 
promises  cannot  be  enforced  by  suit,  however  worthy  the  objects  intended  to 
be  promoted:  FitBhfftfi ian  dmrth  r.  Cbeptfr,  119  N.  T.  517;  8  Am.  St.  Rep. 
767;  Mm  Q%mt$  M.  Bmikr.  Pmrp,  72  Ia«%  16;  t  Am.  flk  Sep.  22f^  and 
aote. 
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Otstbb  i;.  Knull. 

(117  Pmi»TI.TAIIZA  WtAxm,  4111 

Wills— WoBM  Obxatiha  ohlt  Lm  Estatb.  —A  derlM  to  a  MNit  of  a 
Unn  "  for  hit  lupporti  and  if  ke  skottld  bo  spwod  to  have  family,  I  dadro 
the  aboTO  oatato  to  go  to  tha  nao  of  hia  efaildraa,"  createo  only  »  Ufa 
oatato  in  the  daTiaoa.  Tha  word  "okildran,**  aa  naod,  claarly  indicatea 
an  intantioa  b/  tht  taatator  to  nao  it  aa  a  word  of  parchaoa^  and  not  of 
limitatioa. 

WiLL&— WoBO  **CHiLDmBir,''  IN  Wnjs,  n  Gbnuiallt  Wobb  or  Pub- 
CHAfl^  and  not  of  limitation;  and  while  it  may  be  naed  to  riffnify  heira,  or 
hoira  of  tha  body,  it  will  not  bo  ao  oonatmod,  mnleaa  the  taatator  haa  em- 
ployed othor  woida  IndieatiTo  el  aa  intention  to  nao  it  aa  a  word  of 
limitation. 

WiLLS^  Wonss  CuATnro  ovlt  Ltn  Xratil  — >In  a  dariio  to  a  eon,  of 
a  farm  **  for  hie  anpport^  and  if  he  ahonld  be  aparod  to  hare  family.  I 
deaire  the  abore  estate  to  go  to  the  nao  el  hia  ehildren,"  the  worda  "  for 
hia  rapport  *  indieate  that  a  life  eatate  la  Intandodi  and  tha  worda  *'I 
deatra,"  aa  thna  omployod,  are  not  merely  preoatory,  hot  are  aa  manda- 
tory aa  if  the  worda  "I  will  and  direot "  had  been  need. 

H.  M.  Oraydan^  for  the  appeUanti 
B,  F.  EiUr^  for  tho  appellee. 

Stbbrbtt,  J«  The  onlj  question  presented  in  this  case  stated 
is,  whether  the  plaintiff,  under  his  father's  will,  took  a  freehold 
of  inheritanoe  or  only  a  life  estate  in  the  Mount  Airy  farm. 

It  appears  that  in  June,  1865,  the  testator,  Simon  Oyster, 
made  his  will,  and  in  less  than  two  years  thereafter  died  seised 
of  certain  real  estate,  leaving  to  surviTC  him  a  widow,  Marga- 
retta  Oyster,  and  five  children,  one  of  whom,  the  plaintiff, 
then  about  ten  years  old,  has  ever  since  remained  unmarried 
and  without  children.  The  operative  clause  of  his  will  is  as 
follows:  — 

"  4.  I  give  and  bequeath  to  my  son,  Napoleon  Kiever  Oyster, 
my  Mount  Airy  farm,  containing  125  acres  of  land,  with  all 
the  improvements  thereon,  in  Susquehanna  township,  adjoin- 
ing the  city  Harrisburg,  with  a  three-story  brick  house.  No.  3 
in  South  Street  and  lot  thereon,  for  his  support,  and  if  he 
should  be  spared  to  have  family,  I  desire  the  above  estate  to 
go  to  use  of  his  children,  and  ten  shares  of  Harrisburg  Bridge 
stock  and  twenty  shares  of  my  Harrisburg  Bank  for  his  use/' 

The  learned  president  of  the  common  pleas  came  to  the 
conclusion  that  the  testator's  general  intention  was  to  give  the 
plaintiff  an  estate  in  fee,  and  he  accordingly  entered  judgment 
on  the  case,  stated  in  his  favor.  In  so  doing  we  think  there 
was  error.    It  cannot  be  seriously  doubted  that  the   word 
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*'  children/'  in  the  clause  above  quoted,  was  used  by  the  tes- 
tator as  a  word  of  purchase,  and  not  of  limitation.  That  word 
in  a  will  is  primarily  and  generally  a  word  of  purchase;  and 
while  it  may  be  used  to  signify  '^  heirs/'  or  ^*  heirs  of  the 
body,"  it  will  not  be  so  construed,  unless  the  testator  has  em- 
ployed other  words  indicative  of  an  intention  to  use  it  as  a 
word  of  limitation.  There  appears  to  be  nothing  in  the  will 
to  indicate  any  such  intention.  The  testator,  it  is  true,  used 
the  words  *' heirs''  and  *' children"  interchangeably,  but  in 
doing  so  he  evidently  in  each  case  meant  *'  children."  Nor 
can  anything  be  predicated  of  the  facts  that  plaintiff  was  only 
ten  years  of  age  when  his  father  died,  and  has  since  re- 
mained unmarried  and  childless:  Cote  v.  Von  BonnKonif  41 
Pa.  8t  248. 

The  testator  gave  his  Mount  Airy  farm,  etc.,  to  plaintiff 
*'for  his  support,"  thereby  indicating  that  a  life  estate  was  in- 
tended; and  then  declares:  ^' If  he  should  be  spared  to  have 
family,  I  desire  the  above  estate  to  go  to  use  of  his  children." 
The  word  "desire,"  thus  employed  by  the  testator,  is  not 
merely  precatory.  It  is  as  mandatory  as  if  the  words  *'  I 
will,"  or  *'I  order  and  direct,"  had  been  used:  Fox*$  Appeal^ 
99  Pa.  St  882.  Under  another  clause  in  the  same  will,  the 
question  heretofore,  arose  whether  the  devisee  therein  took  an 
estate  in  fee  or  for  life  only.  In  an  opinion  by  the  present 
chief  justice,  this  court  held  that  the  devise  to  the  first  taker 
was  for  life  only:  Oyster  v.  Oyster,  100  Pa.  St  538;  45  Am. 
Rep.  888.  The  phraseology  of  that  clause  differs  from  that 
of  the  one  now  under  consideration,  but  while  that  is  so,  and 
the  language  of  the  former  is  stronger  than  that  of  the  latter, 
the  difference  appears  to  be  in  phraseology,  rather  than  in 
meaning. 

As  already  stated,  the  words  "  I  desire,"  etc.,  as  employed 
by  the  testator,  are  equivalent  to  the  words  "  I  will  and  di- 
rect" The  clause  in  question  may  then  be  read  thus:  ''I 
will  that  the  above  estate  shall  go  to  the  use  of  his  children." 
Coupling  that  with  the  preceding  words  of  same  clause,  '*  for 
his  support,"  the  interest  of  plaintiff  as  first  taker  would  ap- 
pear to  be  limited  to  a  life  estate.  While  it  cannot  be  said 
that  the  construction  we  have  adopted  is  entirely  free  from 
doubt,  we  are  of  opinion  that  judgment  on  the  case  stated 
should  be  entered  in  favor  of  defendant. 

Judgment  reversed,  and  judgment  on  the  case  stated  is  now 
entered  in  favor  of  the  defendant 
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WiLU — GoiiiiT&uunojr  or  thjl  Wobo  *'  CHiLDrnm*"  is  Used  zv  a  WxLk 
— >  As  to  whtn  the  word  "  ohildrtn,"  or  s  word  of  sach  character,  as  oaed  in 
*  win,  mut  be  oonstmed  as  a  word  of  purohaee,  and  when  ae  a  word  of  Iiiiii> 
tataoi^  M  miffhm  r.  NUm,  70  Md.  4S4|  14  Am.  81.  Bep.  877,  and  Botof 
Aiytti  n  Amerum,  88  £L  a  489;  13  An.  8l  RepL  «06w  md  aote;  If  AKHd^ 
▼.  WiSiami^  71  lid.  106;  17  Am.  8t  Bepw  513$  Zoiv  ▼•  i^«ii»  1^  P«-  ^"^ 
466;  14  Am.  St  Rep.  902,  and  notei  CbrjMnlcr  t.  Fas  OlMv,  U7  SI.  42;  U 
Am.  Si  Rep.  93;  and  note  99-107* 
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PHiA  Bailroad  Company. 

pl7  PsairsnTAna  SB^n^  fli.| 

Railroads  —  RioBT  of  Wat— EjioncsiiT  bt  Real  OwmoL— >Wken  « 
railroad  company  reliee  only  upon  a  grant  of  a  right  of  way  from  an 
alleged  owner  in  ontering  upon  land  to  oonBtmck  its  road,  tba  nilMa- 
qneot  grantee  of  the  real  owner  may  maintain  ejeetment  againet  the 
company;  and  npon  tiM  lacorery  of  jadgmeni^  eomentiim  dmold  he 
■tayed  a  anifieieat  time  to  permit  the  eampany  ta  ohtain  the  right  of 
way  under  ita  power  of  eminent  domain. 

EsTOPPBL  —  Railsoads — RioHT  ov  Wat — BjgoncBST  BT  Real  Owneb. 
^- Where  a  railroad  company,  at  the  time  of  procnring  a  grant  of  a  right 
of  way  from  an  alleged  owner,  had  knowledge  that  another  was  the  irae 
owner  of  the  laud,  l^a  latter  may  anhasqaeatly  aasert  title  and  ma! nfaein 
ejectment  againet  the  company;  nor  ia  he  eetopped  by  the  fact  that  he 
waa  present  when  the  grant  wae  made,  and  encoiiragCKd  ita  execution  by 
his  words  or  hie  silence,  and  afterwards  permitted  the  company  to  con- 
stnxet  and  operate  iti  road  for  eleven  yeara  without  objeetion. 

8,  &  Mason  and  James  D.  Hancock^  for  the  appellant 

Q,  A.  Gordon^  S.  A.  MUler^  S.  Griffith,  and  8.  B.  Oriffith,  for 
the  appellees. 

Sterbett,  J.  It  was  admitted  that  on  and  prior  to  Febru^ 
ary  2,  1866,  Samuel  Pew  owned  in  fee  a  tract  of  land  including 
the  strip  in  controversy,  and  that  under  him,  as  a  coio- 
mon  source  of  title,  both  parties  to  this  action  of  ejectment 
respectively  claim  and  defend.  The  evidence  shows  that  on 
that  day  Samuel  Pew,  by  articles  of  agreement,  transferred  a 
part  of  said  tract  to  his  sons,  Joseph  V.  and  A.  Preston  Pew; 
that  by  sundry  mesne  conveyances  a  portion  of  said  last- 
mentioned  tract,  including  the  land  in  controversy,  became 
vested  in  Elizabeth  Cousins,  October  3,  1870;  and  that  slia 
was  in  possession  thereof  from  that  time  Hntil  May  12,  1884, 
when  she  conveyed  the  same  in  fee  to  Anna  R.  Cousins,  now 
Anna  R.  Richards,  the  beneficial  plaintiff  below.    That  evi- 
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denoe  made  a  clear  prima  fade  ease  in  her  fayor,  and  enti- 
tled plaintift  below  to  a  Terdict 

The  railroad  company,  defendant,  then  gave  in  eyidence  a 
grant  of  right  of  way  orer  the  land  in  controverBj  to  the  New 
Oastle  and  Franklin  Railroad  Company,  ite  predecessor,  exe- 
cuted by  Samuel  Pew,  March  26,  1874,  and  also  introduced 
testimony  to  prove  what  occurred  at  and  about  the  time  the 
right  of  way  was  granted.  The  character  of  that  eyidence  is 
sufficiently  indicated  by  the  points  for  charge  submitted  by 
defendant  below.  Its  purpose  was  to  show  that  Elizabeth 
Cousins,  from  whom  the  beneficial  plaintiff  directly  derived 
title,  was  estopped  by  her  action  at  and  about  the  time  the 
right  of  way  was  executed  by  Samuel  Pew,  and  that  the  bene- 
ficial plaintiff  took  title  with  knowledge  of  the  facts  constitut- 
ing the  alleged  estoppel. 

It  clearly  appears  that  the  New  Castle  and  Franklin  Rail- 
road Company,  predecessor  of  defendant  company,  entered 
upon  the  land  in  controversy  and  constructed  its  road  under 
and  in  pursuance  of  the  grant  aforesaid.  There  was  no 
evidence  tending  to  show  that  the  land  was  appropriated  for 
railroad  purposes  by  either  company  by  virtue  of  its  charter 
powers,  or  otherwise  than  under  the  grant  of  right  of  way. 
In  other  words,  nnless  defendant  company  had  a  right  of  pos- 
session under  the  alleged  grant  in  connection  with  facts  suf- 
ficient to  constitute  an  estoppel,  plaintiffs  below  were  entitled 
to  recover. 

The  court  was  requested  to  instruct  the  jury  as  follows:  — 

'^l.  That  the  plaintiffs*  testimony  having  shown  that  Eliza- 
beth Cousins  was  the  owner  of  the  land  on  which  defendant's 
road  was  constructed  at  the  time  the  same  was  appropriated 
by  them  for  the  purposes  of  their  road,  and  for  ten  or  eleven 
years  thereafter,  there  can  be  no  recovery  in  this  case,  for  the 
reason  that,  as  shown  by  the  evidence,  the  defendant  company 
entered  upon  the  land  in  controversy  and  constructed  its  road 
without  opposition  from  the  owner;  and  this  being  an  appro- 
priation of  the  land,  the  right  of  action,  if  any  existed,  was  in 
Elizabeth  Cousins,  and  not  in  the  plaintiffs. 

"2.  If  the  jury  find  from  the  evidence  in  the  case  that 
Elizabeth  Cousins  was  the  owner  of  the  land  in  controversy  at 
the  time  the  same  was  appropriated  by  defendant  company; 
that  she  was  present  when  her  father,  Samuel  Pew,  settled  the 
right  of  way  with  W.  E.  Loy,  the  agent  of  the  company,  and 
either  authorited  him  to  make  said  settlement,  or  afterwards, 
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by  her  silence,  permitted  or  encouraged  the  defendant  to  make 
valuable  improvements  upon  the  land,  —  then  she  and  those 
claiming  under  her  are  now  estopped  from  setting  up  title, 
and  there  can  be  no  recovery  in  this  case. 

"  3.  That,  under  the  law  and  the  evidence  in  this  case,  the 
plaintiffs  cannot  recover." 

The  refusal  of  the  court  to  affirm  the  first  and  third  points, 
and  the  qualified  affirmance  of  the  second,  constitute  the  first 
three  specifications  of  error. 

The  first  point  was  rightly  refused,  for  the  reason  suggested 
in  the  learned  judge's  answer  thereto.  As  has  already  boon 
remarked,  there  is  no  evidence  that  the  land  in  question  was 
appropriated  for  railroad  purposes  otherwise  than  under  and 
in  pursuance  of  the  grant  above  referred  to.  That,  in  connec- 
tion with  the  alleged  estoppel,  was  the  only  ground  of  defense 
the  company  had.  Failing  in  that,  it  follows  that  the  company 
was  wrongfully  in  possession,  and  the  principle  of  IfcOlinton 
V.  Pittsburg  etc,  R^y  Co,,  66  Pa.  St.  404,  and  that  line  of  case, 
applies.  As  to  the  third  point,  it  would  have  been  error  to 
have  affirmed  it,  because  the  evidence  necessarily  carried  the 
case  to  the  jury  on  questions  of  fact  relied  on  by  the  company, 
and  especially  the  facts  constituting  the  alleged  estoppel. 

Instead  of  simply  refusing  or  affirming  the  second  point, 
without  more,  the  learned  judge  answered  it  thus:  "If  you  find 
from  the  evidence  that  at  the  time  the  defendant  and  Samuel 
Pew  made  the  contract  shown  by  the  instrument  dated  March 
26,  1874,  Elizabeth  Cousins  was  present,  and  was  aware  that 
the  railroad  company,  through  its  agent,  Mr.  Loy,  was  about 
lo  take  the  grant  of  a  right  of  way  •  •  •  .  over  the  land  in 
suit,  and  encouraged  the  making  of  this  contract,  either  by 
her  words  or  by  her  silence;  that  she  thereafter  permitted  the 
railroad  company  to  pay  the  consideration  mentioned  in  the 
writing,  and  construct  its  road  on  said  land,  without  disclos- 
ing to  the  railroad  company  the  true  state  of  the  title,  —  then 
she  and  her  successors  in  title  would  be  estopped  from  setting 
up  her  title  as  against  defendant's  right  of  way,  and  the  plain- 
tiffs could  not  recover,  unless  you  find  that  the  agent  of  the 
railroad  company  had  knowledge,  at  the  time,  of  the  title  of 
Elizabeth  Cousins.  If  you  find  that  the  agent  of  the  company 
knew,  at  the  time  he  took  the  grant  from  Samuel  Pew,  that 
Elizabeth  Cousins  was  the  owner  of  a  part  of  the  land  em* 
braced  in  the  grant,  and  that  the  part  in  controversy  here, 
there  would  be  no  estoppel.    In  other  words,  if  the  railroad 
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company  knew  the  truth  at  the  time  thej  took  the  grant,  the 
plaintififs  would  not  be  estopped  from  showing  the  truth  now. 
Thus  explained,  the  request  is  affirmed." 

With  the  single  exception  of  the  explanation  or  qualification 
contained  therein,  the  answer  above  quoted  is  substantially 
in  the  language  of  the  point.  The  qualification  complained 
of  was  not  erroneous.  If  the  railroad  company,  through  its 
agent,  Mr.  Loy,  knew  Mrs.  Cousins  owned  the  land  in  contro- 
versy, it  should  have  procured  a  right  of  way  executed  by  her 
in  person,  or  by  her  duly  constituted  attorney  in  fact.  In- 
stead of  doing  so,  it  was  guilty  of  the  folly  of  accepting  a 
grant  from  one  who  was  neither  owner  of  the  land,  nor  the 
duly  constituted  attorney  in  fact  of  the  owner.  If  the  com- 
pany actually  knew  the  fact  that  Mrs.  Cousins  owned  the 
land,  how  could  it  be  deceived  or  misled  by  her  alleged  acts 
and  declarations  indicating  the  contrary?  And  on  what  prin- 
ciple can  she  or  her  vendee  be  estopped  from  asserting  and 
proving  the  truth  of  that  fact?  If  vitality  can  be  thus  infused 
into  an  unauthorized  grant,  it  would  be  a  very  convenient  way 
of  circumventing  the  statute  of  frauds  and  perjuries.  We 
think  the  learned  judge  was  right  in  saying,  '*  If  the  railroad 
company  knew  the  truth  at  the  time  they  took  the  grant,  the 
plaintiffs  would  not  be  estopped  from  showing  the  truth  now." 

The  last  specification,  reciting  extracts  from  the  general 
charge,  presents,  substantially,  the  same  question  of  estoppel. 
The  learned  counsel  for  appellant,  referring  to  the  general 
charge  on  that  subject,  says:  *^We  would  not  complain  of 
these  instructions,  if  there  had  been  any  evidence  to  warrant 
the  submission  to  the  jury.^'  The  evidence  that  the  conjpa- 
ny's  representative  knew,  at  the  time  he  procured  the  grant 
from  Samuel  Pew,  that  Mrs.  Cousins  owned  the  land  in  con- 
troversy, may  be  slight,  but  it  was  proper  for  the  jury.  In 
appellant's  history  of  the  case,  it  is  substantially  conceded 
that,  as  the  owner  of  the  land  she  had  purchased  four  years 
before,  Mrs.  Cousins  was  then  in  possession  thereof  That  ot 
itself  was  at  least  constructive  notice  of  her  title.  One  of  the 
witnesses  also  testified,  in  substance,  that  while  Mrs.  Cousins 
was  participating  in  the  negotiations  at  the  time  of  the  grant, 
Mr.  Loy  knew  or  understood  that  she  owned  the  land,  and  in 
the  presence  of  the  witness  asked  her  if  she  was  willing  to  have 
Samuel  Pew  settle  the  matter  for  her.  The  testimony,  it  is  true, 
was  conflicting,  but  it  was  all  proper  for  the  consideration  of 
the  jury. 
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There  is  nothing  in  the  record  that  wonld  warrant  a  reversal 
of  the  jadgtneat;  but,  while  that  ia  so,  it  would  be  inequita- 
ble, in  view  of  all  the  cireumstaneee,  to  permit  it  to  be 
enforced  without  giving  the  appellant  an  opportunity  of  con- 
demning the  land,  and  acquiring  the  right  of  way  in  the  man- 
ner prescribed  by  the  act  of  assembly  in  such  case  made  and 
provided.  This  can  be  done  by  ordering  a  stay  of  execution 
for  sufficient  length  of  time  to  enable  the  company  to  appro- 
priate the  land  according  to  law. 

Judgment  affirmed;  and  it  is  ordered  Chat  upon  payment  of 
costs  tiie  execution  be  sta3r<ed  for  four  months;  and  in  the 
mean  time  the  company,  defendant  below,  may  proceed  to  con- 
demn the  land,  and  acquire  the  right  of  way  according  to  law. 


OoifPAEB  THE  CABS  ofF  JTcff  V.  Chartiert  V,  G,  Co.^  191  Pa.  St.  466,  17  Am. 
8tb  Rep.  6SS,  wliara  xfe  is  decided  that  the  owner  is  entitled  to  melntain  ea 
action  of  tie^aae  ngainst  a  corporatioii  which  has  entered  npon  his  land 
without  payment  of  damages  or  offering  secnrity  for  the  same.  But  in  OK- 
ver  y.  PUUburgh  eic  S.  R,  Co.,  131  Pa.  St  408,  17  Am.  St.  Rep.  814,  plain- 
tiff  was  denied  the  right  to  maintain  an  action  of  trespass  against  a  rail* 
way  oompaay,  nader  similar  eirenrastanees,  inasmnoh  as  he  had  oonaented 
to  the  entry  apon  his  land,  and  aeqniesoed  in  the  expendikire  of  much  money 
in  the  constmction  of  the  railroad  thereover.  Yet  one  is  not  estopped  from 
claiming  compensation  for  damages  resulting  to  him  by  reason  of  the  con- 
straction  of  a  railroad  over  his  lands  beoanse  he  did  not  object  to  snt^ 
oonstnietioii;  and  he  may  erea  bring  an  action  of  ejeetmeni^  where  he  has 
not  been  oompensated  for  his  damages:  Note  to  OUeer  v.  FMtbturffk  etc  E*  MU 
Co.,  17  Am.  St.  Rep.  817. 
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[187  PSMNSTLVANIA  BTATB,  66fi.] 

Equftablb  Assign msnt  with  Vestkd  Interest,  Wuat  CSonstitutks.  —  A 
power  of  attorney  executed  by  a  tenant  in  common  of  land  in  process  of 
partition,  authorising  his  sister  to  take  possession  of,  lease,  or  sell  and 
convey  his  interest  in  the  land,  accompanied  by  a  letter  authorising  her 
to  collect  the  proceeds  of  the  sale  of  his  interest  in  the  land,  and  to  ap- 
propriate so  much  thereof  as  might  be  necessary  to  pay  a  debt  of  $250 
borrowed  from  her,  operates  as  an  equitable  assignment  of  a  vested  inters 
est  in  so  much  of  the  brother's  estate  as  is  necessary  to  pay  the  indebted* 
ness  named  in  the  letter,  and  such  interest  is  aot  divested  by  the 
subsequent  death  of  the  brother. 

The  power  of  attorney  referred  to  in  the  opinion  provided 
as  follows:  "Know  all  men  by  these  presents,  that  I,  Daniel 
Keys,  of  thtj  county  of  Calaveras,  and  state  of  California,  have 
made,  constituted,  and  appointed,  and  by  these  presents  do 
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make,  oonstitutey  and  appoint,  Marinda  Spriggs,  of  the  state 
of  Pennsylyania,  my  true  and  lawful  attorney,  in  my  name, 
place,  and  stead  to  enter  into  and  take  possession  of  all  real 
estate  that  I  now  own  or  may  hereafter  acquire  in  the  state  of 
Pennsylvania,  and  to  lease  the  same  for  such  price  as  she  may 
deetu  best,  and  collect  the  rent,  and  also  to  sell  and  convey 
my  said  real  estate,  or  any  part  thereof,  for  such  price  and 
upon  such  terms  and  credits  as  she  may  deem  expedient,^' 
etc. 

A.  A,  P^rman  and  H.  J.  Ross,  for  the  appellant. 

R,  F,  Downey,  for  the  appellee. 

Sterbett,  J.  In  her  petition  to  the  court  of  common  pleas, 
appellant  refers  to  the  proceedings  in  partition  at  No.  1  of  Oc- 
tober term,  1884,  wherein  the  real  estate  of  her  brother,  John 
Keys,  deceased,  was  sold,  etc.,  and  then,  in  substance,  avers 
that  $513.77,  the  last  installment  of  purchase-money,  has 
been  paid  into  court;  that  her  brother,  Daniel  Keys,  one  of 
the  eight  heirs  of  said  deceased,  executed  a  power  of  attorney, 
coupled  with  an  interest  in  her  favor,  authorizing  her  to  col- 
lect his  share  of  the  estate,  and  at  the  same  time,  by  a  writ- 
ing, assigned  and  appropriated  his  interest  in  the  estate,  or  so 
much  thereof  as  was  necessary,  to  pay  a  debt  of  $250,  which 
he  owed  her  for  borrowed  money,  etc.,  and  asking  leave  to 
take  out  of  court  one  eighth  of  the  fund,  to  which,  as  one  of 
the  heirs  of  her  brother,  she  was  entitled,  and  also  one  eighth 
of  the  same,  claimed  by  her  under  and  by  virtue  of  said 
power  of  attorney  and  assignment.  Leave  was  therefore 
granted  to  appellant  and  six  other  heirs  to  take  out  of  court 
their  respective  shares  of  the  money  paid  in  as  aforesaid;  but, 
as  to  the  remaining  share,  a  citation  was  directed  to  Henry 
Keys,  administrator  of  Daniel  Keys,  then  deceased,  to  show 
cause  why  the  share  of  his  intestate  should  not  be  paid  to  ap- 
pellant, as  prayed  for  in  her  petition. 

In  his  answer,  the  administrator  denied  the  right  of  appel- 
lant, by  virtue  of  the  alleged  power  of  attorney,  assignment, 
or  otherwise,  to  take  out  of  court  the  whole  or  any  part  of  his 
intestate's  share  of  the  fund,  and  claimed  that  he  alone,  as 
his  personal  representative,  was  entitled  to  receive  said  share. 
The  court  held  that  the  "  power  of  attorney  was  not  coupled 
with  an  interest  so  as  to  entitle"  appellant  ''to  the  fund  in 
controversy,"  and  accordingly  dismissed  her  petition  as  to 
that  branch  of  her  claim.  The  sole  question  presented  by  the 

Am.  St.  Rbp.,  Vou  XXL  —  67 


898  Estate  of  Keys.  [Penn. 

asBigninents  of  error  is,  whether,  in  so  deciding,  the  oonrt  did 
not  err. 

There  is  nothing  in  the  power  of  attorney  fit>m  Daniel  EeyB 
to  appellant  to  indicate  that  it  was  intended  to  operate  as  a 
power  coupled  with  an  interest;  but  his  letter  of  same  date, 
delivered  to  her  with  the  power  of  attorney,  fully  explains  the 
purpose  of  the  latter,  and  should  be  considered  in  connection 
therewith.    That  letter,  dated  December  5, 1884,  is  as  follows : — 

'*  Dear  Suter^  —  Enclosed  you  will  find  power  of  atorney  i 
want  you  to  collect  the  money  that  is  oomeing  to  me  from  the 
land  that  is  now  to  be  sold  and  keep  the  two  hundred  and 
fifty  dollars  and  interest  on  it  that  i  borrowed  of  you  if  there 
is  anything  left  you  can  send  it  to  me  and  if  there  is  not 
anuff  to  pay  you  the  money  that  i  borrowed  of  you  i  will 
send  it  to  you  some  time  in  the  future.        Daniel  Key&'' 

As  disclosed  by  this  letter,  the  manifest  purpose  of  Daniel 
Keys  was  to  specifically  appropriate  so  much  of  his  share  in 
his  brother's  estate  as  was  necessary  to  pay  the  indebtedness 
therein  mentioned;  and  to  that  end  be  invested  his  sister  with 
full  authority  to  receive  the  money  that  was  coming  to  him 
from  the  land  that  was  then  about  being  sold,  and  credit  the 
same  on  account  of  that  indebtedness.  There  is  nothing  in  the 
evidence  to  indicate  any  other  intention.  The  land  referred  to 
in  that  and  subsequent  letters  is  undoubtedly  the  same  that 
was  shortly  afterwards  sold  under  the  proceedings  in  parti- 
tion, and  the  money  in  court  is  part  of  the  proceeds  of  that 
sale.  What,  then,  was  the  efifect  of  the  power  of  attorney  and 
accompanying  letter,  both  of  which  appear  to  have  been  deliv- 
ered to  appellant  at  the  same  time?  Without  pausing  to 
inquire  what  is  necessary  to  constitute  a  power  coupled  with 
an  interest,  and  wherein  it  difiers  from  a  specific  appropria- 
tion of  property,  or  the  proceeds  thereof,  to  the  payment  of  a 
particular  debt,  or  for  any  other  special  purpose,  we  are  of 
opinion  that  the  power  of  attorney  and  letter  above  quoted 
operated  as  an  equitable  assignment  to  appellant  of  so  much 
of  Daniel  Keys's  interest  in  the  estate  of  his  brother  John  as 
would  be  sufficient  to  pay  the  indebtedness  of  $250,  and  inter- 
est, specified  in  the  letter.  To  that  extent  appellant  thereby 
acquired  a  vested  right  to  the  purchase-money  raised  by  the 
sale  in  partition,  and  that  right  was  not  divested  by  the  sub- 
sequent death  of  Daniel  Keys,  in  April,  1887. 

It  apears  that  his  share  of  the  fund  paid  into  court  is  less 
than  the  balance  due  appellant.     If  that  be  so,  she  is  entitled 
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to  the  whole  of  the  fund  in  controversy.  It  therefore  follows 
that  the  learned  judge  erred  in  refusing  to  permit  her  to  take 
it  out  of  court. 

Decree  reversed,  at  the  costs  of  the  appellee,  and  record 
remitted  for  further  proceedings  in  accordance  with  this 
opinion.  

Equitable  Assignmsnt,  What  is.  —  Where  one  gives  to  another  a  power 
of  attorney  to  ooUoct  money  and  pay  hia  creditors,  the  transaction  oonati- 
tntes  an  equitable  assignment:  Watmm  v.  Bagaley,  12  Pa.  St.  164;  61  Am. 
Dec.  595.  Anything  showing  an  intention  on  the  one  side  to  make  a  present 
irrevocable  transfer  of  a  fnnd,  and  from  which  an  assent  to  receive  it  may 
be  inferred  on  the  other,  will  operato  in  equity  as  an  assignment:  Bcvnk  qf 
Commerce  ▼.  Bogy^  ^  ^<^  13;  100  Am.  Dec  247.  Compare  note  to  Fidi  v* 
Mayor,  bl  Am.  Dec.  440, 441;  Murray  v.  Buell,  76  Wis.  657;  20  Am.  St.  Bep. 
92,  and  note;  PaUermm  v.  Caldwell,  124  Pa.  St.  455;  10  Am.  St  Bep.  598. 
An  agreement  entered  into,  whereby  an  agent»  to  whom  a  power  of  attorney 
is  given  to  collect  a  claim,  is  to  indemnify  the  holder  of  the  claim  against  all 
expenses,  and  is  himself  to  retein  the  amount  collected,  amonnto  to  an  a»> 
sigument  of  such  claim:  Best  ▼•  Sim,  73  Wis.  243, 

t 
i 

CoLLNEB    V.    GbBIO. 
[187  Pennsylvania  Statn,  606.1 

Partnership— BvroXNCB,  whsn  iKADMiaaiBLs  to  Show  Propsstt  to  bs 
Firm  Assets.  —  As  against  purchasers  and  lien  creditors  dealing  with 
the  owners  of  land  on  the  faith  of  a  recorded  title,  and  without  notico 
that  it  is  different  from  what  it  appears  of  record,  parol  evidence  is  in- 
admissible to  show  that  although  the  land  was  conveyed  to  the  grantees 
as  individuals,  yet  it  was  held  by  them  as  partnership  property. 

Partnership  —  Land,  when  Regarded  as  Firm  Assets.  —  As  between 
partoers,  land  treated  by  them  as  partnership  property,  especially  if 
purchased  and  paid  for  with  partnership  money,  is  regarded  as  tirm 
aasete,  notwithstanding  it  waa  conveyed  to  the  grantees  as  tenante  in 
common.  Whether  it  is  partnership  realty  is  a  question  of  intention, 
which  may  be  manifested  by  acte  and  declarations,  and  esteblished  by 
parol  evidence. 

Partnership  Propertt  —  Interest  Acquired  bt  First  Purchaser.  -* 
A  conveyance  by  one  partner,  with  the  consent  of  the  others,  of  all  his 
interest  in  the  firm  and  ite  assets,  to  a  third  party,  veste  in  the  purchaser 
all  the  retiring  partner's  interest  in  the  firm  assete,  including  ite  real 
estate;  and  if  such  retiring  partner  afterwards  conveys  his  interest  in 
I  the  firm  real  estete  to  another,  without  consideration,  the  second  pur- 
chaser acquires  no  higher  right  than  his  grantor  had,  and  no  interest 
which  he  can  enforce  in  ejectment  against  the  first  purchaser. 

Ejectment  by  W.  P.  Collner  against  Q.  W.  Qreig.  The 
land  in  dispute  was  purchased  with  partnership  monej,  and 
held  and  used  as  partnership  property  by  the  firm  of  Richey, 
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Finkhine,  A  Co.  On  February  10,  1878,  Finkbine  sold  and 
Orei^  purchased  all  Finkbine's  interest  in  such  partnership, 
Finkbine  knowing  that  the  other  members  of  the  firm  with 
Oreig  were  to  continue  the  business  as  partners,  under  the 
f!*-m  name  of  Richej,  Smith,  &  Co.,  and  that  the  interest  so 
ptirchased  by  Greig  was  to  be  his  coritribution  to  the  capital 
of  the  new  firm.  When  Finkbine  sold  to  Greig  he  had  no 
separate  and  specific  interest  in  the  lands  in  dispute.  On 
January  5,  1885,  Finkbine  and  wife  deeded  to  Collner  certain 
lands  described  in  the  deed,  including  the  land  in  dispute. 
Judgment  for  defendants,  and  plaintifif  appealed. 

W.  L,  Corbett  and  Don  C  Corbettf  for  the  appellant 

/.  S.  Ferguson  and  B,  J.  Reid^  for  the  appellees. 

Per  Curiam.  We  are  clearly  of  opinion  that  the  learned 
judge  below  was  right  in  holding  that  the  plaintifiT  had  no 
higher  rights  than  Finkbine,  his  grantor.  The  court  has 
found,  and  we  think  correctly,  that  the  real  estate  in  contro- 
versy was  firm  property,  and  as  between  the  members  of  the 
firm  and  those  who  dealt  with  them  with  knowledge  of  the 
facts,  it  was  personal  estate.  As  to  a  portion  of  it,  the  deeds 
were  in  the  name  of  the  firm;  as  to  other  portions,  the  title 
was  in  the  names  of  the  individual  members  of  the  firm. 
The  court  below  has  found,  however,  that  all  of  it  was  paid  for 
by  the  firm,  belonged  to  the  firm,  and  was  recognized  and 
treated  as  firm  property.  It  is  settled  law  that  as  against 
purchasers  and  lien  creditors  dealing  with  the  owners  of  land 
on  the  faith  of  a  recorded  title,  and  without  notice  that  it  is 
different  from  what  it  appears  of  record,  parol  evidence  is  in- 
admissible to  show  that  although  the  land  was  conveyed  to 
the  grantees  as  individuals,  yet  it  was  held  by  them  as  part- 
nership property;  but  as  between  the  partners  themselves, 
land  treated  by  them  as  partnership  property,  especially  if 
purchased  and  paid  for  with  partnership  money,  is  to  be  re- 
garded as  partnership  assets,  notwithstanding  it  was  con- 
veyed to  the  grantees  as  tenants  in  common;  its  character  is 
largely  a  question  of  intention,  which  may  be  manifested  in 
acts  and  declarations,  and  be  established  by  parol  testimony: 
Warriner  v.  Mitchell,  128  Pa.  St.  153,  and  authorities  there 
cited.  The  agreement  of  February  10,  1873,  was  a  sale  by 
Fitikbine,  one  of  the  partners,  to  Greig  of  all  the  interest  of 
the  former  in  the  firm  and  its  assets.  Greig  was  to  take  Fink* 
bine's  place  and  interest  in  the  firm,  and  this  was  assented  to 
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by  the  other  partners.  It  follows  that  the  nale  passed  all 
Finkbine's  interest  in  the  assets  of  the  firm,  inclnding  the 
r^al  estate.  This  left  nothing  in  Finkbine  to  convey  to  any 
one  else.  The  plaintifi^  here  was  not  shown  to  have  been  a 
bona  fide  purchaser.  There  is  no  evidence  that  he  paid  a  dol- 
lar on  account  of  his  purchase.  The  court  below  was  there- 
fore correct  in  ruling,  as  before  remarked^  that  he  occupied  no 
higher  position  than  Finkbine. 
Judgment  affirmed.  

Partnership  Propbrtt.  —  A«  to  th«  eflBMt  of  oonreymoei  made  to  a  firm 
using  the  firm  name  as  the  grantee,  aee  Mewige  ▼•  Bwie,  43  Minn.  211;  19 
Am.  St.  Rep.  235,  and  note;  Frosi  ▼.  Wolf,  77  Tex.  455;  10  Am.  St  Rep. 
761.  To  make  land  partnership  property,  it  must  hare  been  purchased  witih 
partnership  funds  for  partaerahip  purpoeea:  AOdte  v.  Kakk,  123  HL  406;  6 
Am.  SL  Rep.  54a  Compare  note  to  MeOormki^s  Appfol,  08  Am.  I>e«. 
197-201;  Oreenwood  ▼.  Marmn,  HI  N.  Y.  423.  Realty  bought  in  the  name 
of  one  of  the  partners  for  partnership  purposes  with  partnership  funds  is 
held  by  such  partner  in  trust  for  the  firm:  Shau^a  EskUef  81  Me.  207; 
Jiodert$  T.  BIdrtd,  73  Cal.  304;  Pepper  r.  Tkmnaa,  85  Ky.  539. 

Debds  —  Parol  Bvidbbio^l  —  As  to  the  eompetenoy  of  parol  oTidenee  te 
vary  or  explain  a  deed,  see  Palmer  ▼.  Farreil,  120  Pa.  St  162;  15  Am.  St. 
Rep.  708,  and  note;  Mannix  r.  Purcell,  46  Ohio  St.  102;  15  Am.  St.  Rep. 
5G2,  audnote;  Finlayaon  ▼.  Finlayaon,  17  Or.  347;  11  Am.  St.  Rep.  836,  and 
note  S44,  845.  It  is  not  competent  to  show  by  parol  evidence  that  realty  pur- 
diase  i  by  and  conveyed  to  two  persons  as  tenants  in  oomvon  waa  parchased 
as  partnership  property:  Ridgaoay'M  Appeal^  \&  Pa.  St.  177;  53  Am.  i>se. 
586;  for  intention  to  hold  property  aa  partnership  property  mast  appear  in 
the  deed:  HaU  v.  Henrie,  2  Watts,  143;  27  Am.  Dea  280. 


Estate  op  Cunningham. 

[1S7  PaNmrrLVAFiA  Btats,  621.] 

Bbtatis  of  DaoEDENTS.  —  ELsanoM  bt  Wxoow,  allowed  by  atatata,  la  » 
right  to  choose  between  abiding  by  her  husband's  disposition  of  his  prop- 
perty  or  the  right  to  disregard  it  and  claim  under  the  intestate  law. 
The-ie  rights  are  inconsistent  with  each  other,  and  cannot  eo^ziat.  Slia 
must  cfaooae  one  or  the  other,  and  cannot  choose  both;  nor  does  her  right 
of  choice  depend  in  any  degree  on  the  mention  or  omission  of  her  in  har 
husband's  will,  or  on  the  q*tantum  of  benefit  she  receives  or  renounoaa 
under  it. 

Bctatss  of  DECBDSifTS  —  ELEOTioif  BT  Wnx>w.  —  Where  the  husbaad'a 
will  directs  a  conversion  of  his  real  estate  into  personalty,  and  the  wife 
elects  to  take  under  the  intestate  law,  her  rights  are  fixed  irreapeotivB 
of  the  will,  and  she  cannot  claim  that  the  conversion  operatea  so  as  to 
entitle  her  to  one  half  of  the  fund  absolutely;  for,  as  to  her,  the  fund 
must  be  regarded  as  real  estate,  and  she  ia  only  entitled  to  a  half-inter- 
oat  therein  for  life. 
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BsTATB  ov  DaomuiwTB.  —'Widow's  right  of  eleotioii,  giren  bjstatnte,  U 
pAramoimi  to  her  hosband's  power  of  dispoeitioii  by  will,  and  if  she 
elects  to  disregard  the  latter,  she  can  daim  her  statutory  estate  in  the 
laud  it«elf  and  at  law  it  is  that  only  to  which  she  is  entitled;  bnt  in 
eqaity,  if  she  has  acqaiesced  in  a  sale  made  nnder  the  will*  and  made 
claim  to  the  proceeds,  she  thereby  relinqnishes  her  dower,  and  the  land 
pauses  to  the  purchaser  discharged  of  her  estate  in  it.  The  fond,  how- 
ever, arising  from  the  sale  is  still  treated  as  realty  at  to  her,  and  she  m 
entitled  to  a  half*interest  therein  for  life. 

BsTATis  OF  DscBDKiiTB — Eligtio2i  bt  Widow.  —The  qnestion  whether  a 
widow  filed  a  formal  paper,  electing  to  take  against  the  will,  Tolnntarily, 
or  nnder  stress  of  an  order  of  court,  is  entirely  immaterial  to  her  rights 
Such  writing  is  unimportant,  ezoept  as  eridence. 

Petition  for  the  distribution  of  the  proceeds  of  the  sale  of 
the  estate  of  J.  B.  Cunningham,  who  died  leaving  a  widow, 
but  no  children.  The  deceased  did  not  name  nor  proride  for 
his  wife  in  his  will,  but  directed  that  his  executor  sell  and 
convej  his  real  estate,  and  divide  the  proceeds  thereof  pro 
rata  to  his  heirs  and  representatives  at  law.  After  the  sale  of 
the  estate  as  directed  in  the  will,  the  widow  executed  and  filed 
a  formal  statutory  election  not  to  take  under  such  will,  but  to 
take  her  share  of  the  estate  under  the  intestate  laws.  She 
claimed  that  the  will  worked  a  complete  conversion  of  the 
testator's  real  estate  in  personalty,  and  that  such  conversion 
inured  to  her  benefit,  and  entitled  her  to  one  half  of  the  pro- 
ceeds of  the  sale  of  such  real  estate.  The  auditor  to  whom 
the  case  was  referred  granted  the  prayer  of  the  widow,  and 
awarded  to  her  absolutely  one  half  of  the  fund  arising  from 
the  sale  of  the  real  estate  of  the  testator.  From  this  award 
an  appeal  was  taken. 

J.  M.  Peoples  and  D.  8.  Atkinson^  for  the  appellants. 

James  S,  Moorhead  and  John  B.  Head^  for  the  appellee. 

Mitchell,  J.  Election,  in  the  sense  that  applies  to  the 
present  contention,  means  a  choice  between  two  courses  of 
action;  acquiescence  by  the  widow  in  her  husband's  disposi- 
tion of  his  property,  or  disregard  of  it  and  assertion  of  the 
rights  the  law  gives  her.  There  is  no  third  or  mixed  course. 
Her  legal  rights,  which  are  paramount  to  the  husband's  con* 
trol,  attach  eo  inatanti  that  he  dies,  and  there  is  no  interval 
during  which  the  will  can  slip  in  and  work  a  conversion,  and 
then  stand  aside  to  let  in  her  intestate  rights  upon  the  con- 
verted estate.  Conversion  takes  place  by  virtue  of  the  will, 
but  as  to  the  widow  so  electing,  there  is  no  will.  She  must 
make  her  clioice;  and  it  is,  will  or  no  will.     She  has  time  to 
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consider  which  she  shall  take,  but  the  quality  of  the  estate  as 
to  her  rights  is  fixed  at  the  moment  of  death,  and  she  must 
take  one  or  the  other  as  they  were  then.  The  law  does  not 
permit  her  to  say  there  is  a  will  for  conyersioui  and  no  will  as 
to  her  share. 

This  was  decided  in  Hoover  y.  LandU^  76  Pa.  St  854;  but 
the  learned  auditor  in  the  present  case  drew  a  distinction 
h:ised  on  the  fact  that  in  Hoover's  will  provision  was  made  for 
his  wife,  while  in  Cunningham's  she  was  not  named;  but 
Fiich  a  distinction  is  altogether  untenable.  Followed  to  its 
logical  conclusion,  it  would  result  that  a  will  which  gave  the 
widow  one  cent  would  require  and  support  a  valid  election, 
while  one  which  gave  her  nothing  would  not  permit  an  elec- 
tion at  all.  The  'law  does  not  sanction  such  an  illusory  dis- 
ti  notion,  and  the  argument  which  would  support  it  is  founded 
on  wrong  premises.  The  election  which  the  widow  is  required 
to  make  is  between  rights,  not  between  benefits.  She  has  the 
right  to  abide  by  her  husband's  disposition  of  his  property,  or 
tlie  right  to  override  it  and  claim  under  the  intestate  law. 
These  rights  are  inconsistent,  and  cannot  co-exist.  She  has 
always  the  choice  which  she  will  assert,  but  the  choice  is  of 
one  or  the  other,  not  both,  and  does  not  legally  depend  in  any 
degree  on  the  mention  or  omission  of  her  in  the  will,  or  on  the 
q'tnntum  of  benefits  she  receives  or  renounces  under  it. 

Neither  the  act  of  April  8, 1833  (P.  L.  249,  sec.  11),  nor  the 
act  of  April  11,  1848  (P.  L.  637,  sec.  11),  afifects  this  question. 
The  common-law  rule  was,  that  a  devise  or  bequest  to  a  wife 
was  not  in  satisfaction  or  lieu  of  dower,  unless  so  expressed 
in  the  will:  Co.  Lit.  36  b.  The  courts  of  equity  relaxed  this 
rule  by  holding  that  where  the  provisions  of  the  will  would 
otherwise  be  materially  disarranged,  an  intention  to  make  the 
devise  in  lieu  of  dower  would  be  implied.  This  gave  rise  to 
frequent  litigation  as  to  the  inconsistency  of  dower  with  the 
provisions  of  wills  (see  Webb  v.  Evans,  1  Binn.  565),  and  the 
act  of  1833  (P.  L.,  sec.  11),  was  meant  to  diminish  this  by  es- 
tablishing a  fixed  general  rule.  The  act  of  1848  (P.  L.  537, 
sec.  11),  simply  secures  the  widow  her  choice  between  the  pro- 
vision for  her  in  the  will  and  her  share  under  the  intestate  law 
of  both  personalty  and  realty. 

As  the  widow's  rights  are  paramount  to  her  husband's  power 
of  disposition,  she  of  course,  at  her  election,  could  claim  her 
statutory  estate  in  the  land  itself,  and  in  law  it  is  this  only  to 
which  she  is  entitled.     But  in  equity,  as  she  has  acquiesced  in 
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the  Bale  and  made  claim  to  the  proceeds,  she  must  now  be  held 
to  have  relinquished  her  dower,  and  the  land  to  have  passed 
to  the  purchaser  discharged  of  her  estate  in  it.  It  is  an  estop- 
pel by  election.  But  the  fund  is  to  be  treated  as  still  realty, 
for  the  purpose  of  determining  the  quantum  of  her  interest  or 
estate  in  it,  and  that  is  for  life  only.  One  half  of  the  fund, 
therefore,  must  be  properly  secured  under  the  direction  of  the 
court,  and  the  interest  paid  to  her  during  her  life. 

Whether  her  filing  of  the  formal  paper,  electing  to  take 
against  the  will,  was  voluntary,  or  under  the  stress  of  an  order 
from  the  court,  is  entirely  immaterial.  Such  a  writing  is 
proper  for  convenience  and  certainty  of  evidence,  but  is  not 
otherwise  important:  Light  v.  Lights  21  Pa.  St.  407;  BradfordM 
y.  Kents,  43  Pa.  St.  474;  Kennedy  v.  Johntton^  65  Pa.  St  451; 
8  Am.  Rep.  650. 

Decree  reversed,  and  record  remitted  for  distributioii  of  tiie 
fund  in  accordance  with  this  opinion. 


Widow,  Elvctiov  bt,  to  Takm  oa  hot  to  Takb  vhdeh  trs  Pbovib 
IONS  or  ▲  Will  made  by  her  husband,  when  neoesaary  and  wfaaa  no6»  see 
Church  V.  Bull,  2  Denio,  430;  43  Am.  Dec.  754,  and  note.  Compare  Wood- 
burn's  Estate,  138  Pa.  St  606,  post,  p.  932,  in  which  the  election  of  a  widow 
to  take  under  her  hnaband's  will  ia  held  not  to  be  binding  npon  her,  when 
made  in  ignorance  of  the  facta. 


Davis  Shoe  Co.  v.  Kittannino  Insubanoh  Co. 

[1S8  PSMNSTLYAMIA  STATB,  7&] 

Insitranob  ~  Void  Condition  in  Pouot.  —  A  clause  in  a  policy  of  fire  insur- 
ance requiring  the  certificate  of  an  officer  in  charge  of  the  fire  depart* 
ment  to  be  furnished  with  proofs  of  loss  is  void. 

Ihsitrancb — Dtrrr  of  Company  in  Rboakd  to  Pboov  ov  Loss. —  It  is  t!i« 
duty  of  an  insaranoe  company,  on  reoeipt  of  proofs  of  loss,  to  retom 
them  promptly  if  they  are  objectionable,  pointing  out  the  particular  de- 
fects, and  additional  information  required.  To  return  them,  accompanied 
with  a  general  reply  that  they  do  not  correspond  with  printed  instnio- 
tions,  is  insufficient  to  protect  the  company. 

Knsubancb — Waiver  or  Proot  ot  Loas.  — Where  an  insurance  company 
retains  proofs  for  fifty  days,  and  then  returns  them  without  any  specifio 
objection,  it  waives  its  right  to  any  further  or  more  complete  proofs, 
and  will  be  bound  on  the  policy,  notwithstanding  any  oonditions  oon- 
tained  therein  respecting  such  proofs. 

TF.  Z>.  Pation  and  H.  L,  Ooldeny  for  the  appellant. 
Ro88  ReynoldSj  Jr.^  and  J.  H.  Painter^  for  the  appellee. 
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Paxson,  C.  J.    The  first  assignment  raises  the  only  impor- 
tant question  in  this  record.    The  plaintifif's  second  point 
requested  the  court  to  instruct  the  jury  'Hhat  if  the  jury 
believe  that  the  plaintiff  company  mailed  final  proofis  of  loss 
to  the  defendant  company  on  February  25,  1888,  and  the 
defendant  company  received  said  proofs  on  February  28, 1888t 
and  made  no  objection  to  the  same  before  April  24,  1888,  it  is 
for  them,  the  jury,  to  say  whether  such  facts  were  sufficient 
evidence  of  waiver  by  the  defendant  company  of  any  infor- 
mality or  deficiency  in  the  pr(x>f3  of  loss."    The  learned  judge 
below  affirmed  this  point,  and  if  he  was  right  in  this,  the 
pivotal  point  of  the  cause,  all  that  follows  is  of  little  moment. 
There  is  not  even  an  allegation  that  the  policy  of  insurance 
was  not  taken  out  in  the  usual  way,  the  premium  fully  paid, 
and  the  loss  an  honest  one.    The  latter  circumstance  is  not^ 
perhaps,  material,  so  far  as  it  concerns  the  law  of  the  case. 
It  may  affect  the  moral  aspect  of  the  defense.      When  an 
insurance  company  is  defending  against  fraud,  it  might  well 
be  justified  in  resorting  to  even  technicalities  to  defeat  such 
claim.     But  when  it  has  issued  its  policy  and  received  the 
premium,  it  has  entered  into  a  contract  of  indemnity;  and 
common  honesty  requires  that  it  should  keep  such  contract  in 
good  faith;  and  an  attempt  to  defeat  it  by  shifts,  evasions,  and 
bald  technicalities  can  only  be  regarded  with  a  feeling  border- 
ing closely  upon  contempt. 

The  plaintiff  company  was  doing  business  in  the  state  of 
Virginia.  The  property  insured  was  located  at  Richmond. 
The  defendant  company  is  a  Pennsylvania  corporation  having 
its  principal  office  at  Kittanning,  Pennsylvania,  with  agents 
in  different  localities,  whose  business  it  is  to  solicit  insurance. 
Much  of  its  business  appears  to  come  from  distant  points, 
where  it  is  least  known.  The  policy  in  this  case  was  for  one 
thousand  dollars,  and  during  the  life  thereof,  viz., on  the  morn- 
ing of  January  31,  1888,  a  fire  occurred  by  which  the  property 
insured  was  injured,  and  destroyed  in  whole  or  in  part.  On 
the  same  day,  the  assured  notified  the  company  of  the  fire  by 
letter,  stating  that  the  loss  would  probably  be  total.  There 
being  a  large  amount  of  insurance  on  the  same  property  in 
other  companies,  the  assured,  on  the  eleventh  day  of  February, 
notified  the  insurance  company  of  the  meeting  of  adjusters  to 
adjust  the  loss  and  claims.  Proofs  of  loss  were  made  out  and 
s«nt  to  the  company  on  the  26th  of  February,  within  the  tinie 
prescribed  by  the  policy.    The  proofs  were  very  full,  and  stated. 
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inter  alia^  that  "any  other  information  that  may  be  required 
will  be  furnished  on  call.'*  No  notice  of  these  communica- 
tions was  taken  by  the  insurance  company  until  April  24thy 
when  the  proofs  of  loss  were  returned  to  the  assured,  with  a 
letter  stating,  generally,  that  they  are  "unsatisfactory  and  in- 
complete, in  that  it  does  not  set  forth,  as  required  by  section  10 
of  the  printed  conditions  of  said  policy."  Then  follows  a 
copy  of  the  section,  with  the  requisites  of  proofs  of  loss  under* 
scored. 

There  is  not  a  single  defect  in  the  proofs  pointed  out,  not  a 
single  subject  named  as  to  which  the  company  desires  other 
or  fuller  information,  but  the  entire  proofs  were  rejected  with 
what  amounts  to  a  declaration  that  not  one  requisite  had  been 
complied  with.  In  point  of  fact,  there  does  not  appear  to  have 
been  anything  omitted,  unless  it  be  the  certificate  of  the  officer 
in  charge  of  the  fire  department,  which  certificate,  under  the 
ruling  in  Universal  F,  Ins.  Co.  ▼.  Blocks  109  Pa.  St  535,  the 
company  had  no  right  to  demand.  It  was  there  held  that  a 
clause  in  a  policy  requiring  such  a  certificate  was  void,  this 
court  saying,  through  Mr.  Justice  Gordon:  "  The  company  had 
no  right  to  require  a  public  officer  to  act  in  the  adjustment  of 
its  risks,  and  the  neglect  of  the  assured  to  even  ask  a  certificate 
from  that  officer  would  have  been  no  default.'*  It  was  further 
said  in  that  case,  and  it  is  wholesome  law,  and  directly  appli- 
cable to  the  case  in  hand:  "Besides  this,  it  was  the  duty  of 
the  company,  on  the  receipt  of  the  proofs,  to  return  them  if 
they  were  objectionable,  and  point  out  the  particular  defects. 
This  it  refused  to  do,  but  replied,  generally,  that  they  did  not 
correspond  with  the  printed  instructions,  and  refused  to  re- 
ceive them.  This  was  not  sufficient.  Insurance  companies 
cannot  expect  thus  to  escape  from  the  payment  of  an  honest 
claim,  through  technicalities  which  do  them  no  harm  and 
which  they  themselves  can  easily  cure."  See  also  Bonneri  v. 
Pennsylvania  Ins.  Co,,  129  Pa.  St.  558,  15  Am.  St.  Rep.  739, 
where,  in  obedience  to  a  call  from  the  company,  the  assured 
sent  his  books  for  their  examination.  The  books  were  kept,  and 
not  returned  until  after  the  limitation  had  expired.  We  said: 
*^  It  was  the  duty  of  the  company  to  examine  the  books  and 
papers  promptly,  and  notify  the  plaintififs  of  the  result" 

Here  the  proofs  of  loss  were  kept  for  over  fifty  days,  and 
then  returned  without  a  specific  objection.  A  few  days  would 
be  sufficient  to  enable  any  company  to  examine  the  proofs  in 
a  given  case,  and  ascertain  if  they  were  satisfactory.   If  not  so, 
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good  faith  requires  that  they  should  be  promptly  returned,  and 
the  specific  omission  pointed  out,  or  the  additional  information 
wanted  designated.  The  great  mass  of  persons  who  insure 
their  property  are  in  the  main  ignorant  of  insurance  law,  and 
their  business  is  often  solicited  by  the  agents  of  such  compa- 
nies; they  are  not  accustomed  to  making  out  such  papers  as 
proofs  of  loss,  and  when  they  are  defective  the  assured  should 
be  dealt  with  fairly,  and  no  advantage  taken  of  their  ignorance. 
Here  the  proofs  of  loss  having  been  kept  for  a  long  time,  and 
then  returned  without  specific  objection,  we  think,  under  all 
our  cases,  the  company  waived  its  right  to  call  for  further 
proofs.  The  learned  judge  below  submitted  the  question  of 
waiver  fairly  to  the  jury,  and  they  have  found  it  in  favor  of 
the  plaintiff.  We  are  of  opinion  that  their  finding  was  justified 
by  the  facts  in  the  case.  It  follows  that  the  suit  was  not  pre* 
maturely  brought  We  find  nothing  in  the  minor  questions 
of  the  case  which  requires  discussion.  There  is  no  substantial 
error. 

Judgment  affirmed. 

FiRK  Insubancb  —  Proofs  of  Loss.— The  intaranoe  company  matt  point 
•ufe  any  defecU  in  the  proofs  of  loss,  so  as  to  give  the  assured  the  opportunity 
ot  correcting  them;  and  failing  so  to  do,  the  company  is  presumed  to  have 
waived  such  defects:  Gfould  ▼.  DweiUng-houM  In/L  Co.,  134  Pa.  St.  670;  19 
Am.  St  Rep.  717,  and  note;  Qtrman  Int.  Co,  t.  Ora^t  43  Kao.  497;  19  Am. 
8l  Rep.  160,  and  note. 


Estate  op  Hanika. 

[188  PSMNSTLVANIA  STATE,  880.] 

JuixiMKNTB — Collateral  ArrACK.  —  A  judgment  against  the  assignor  of  an 
estate  for  the  benefit  of  creditors,  and  in  favor  of  a  creditor,  cannot  be 
collaterally  attacked  by  other  creditors  on  the  ground  that  execution 
issued  thereon  prematurely;  they  can  only  attack  it  for  fraud  and  collu- 
sion to  hinder  and  delay  them. 

Assignment  for  the  benefit  of  creditors.  Frank  Hanika  as* 
signed  for  the  benefit  of  his  creditors,  and  his  assignee,  under 
order  of  court,  sold  his  stock  of  goods  and  applied  the  pro- 
ceeds to  the  satisfaction  of  several  executions  against  him 
in  the  order  of  priority  of  date  and  lien  thereof.  The  first  of 
the  judgments  was  in  favor  of  Josephine  Hanika,  the  wife  of 
the  assignor,  for  $5^0,  entered  December  10, 1887,  upon  a  judg- 
ment note  of  that  date,  and  payable  six  months  thereafter, 
on  which  execution  issued  and  came  into  the  hands  of  the 
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sherifl*  at  10:30  o'clock,  A.  M.,  December  15, 1887.  The  next 
judgment  was  in  favor  of  Maloney  BrotherB,  for  $367.50,  en- 
tered December  15,  1887,  on  a  jadgment  note  of  that  date 
payable  on  demand,  on  which  execution  iasued  and  came  into 
the  sherijBT's  hands  at  1:30  o'clock,  p.  m.,  December  16, 1887. 
Objection  was  made  by  Maloney  Brothers  to  the  payment  of 
the  Hanika  judgment^  on  the  ground  that  execution  thereon 
issued  prematurely,  and  from  a  ruling  that  such  judgment 
was  a  valid  first  lien  on  the  sum  to  be  distributed  the  Malo- 
ney Brothers  take  an  appeaL 

Frank  Whitesell  and  William  W.  WhiteseU,  for  the  appellants. 

Per  CcRiAic.  There  was  no  evidence  before  the  auditor 
which  would  have  justified  him  in  postponing  appellee's 
judgment  in  the  distribution.  It  is  true,  the  execution  thereon 
was  prematurely  issued,  but  this  was  an  irregularity  of  which 
only  the  defendant  in  the  execution  could  take  advantage: 
Wilkin8on^$  Appeal^  65  Pa.  St  189.  A  judgment  can  be  at- 
tacked by  creditors  collaterally  only  upon  the  ground  of  fraud 
and  collusion  to  hinder  and  delay  them.  The  charge  of  such 
fraud  and  collusion  was  made,  but  the  auditor  and  court  be- 
low have  not  sustained  it,  in  which  they  were  clearly  right 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant  ^__^ 

JuDOMKNTS  —  ExKOunoNS.  —  An  execotioQ  prematarely  {naed  upon  •» 
existing  jodgment,  though  erroneoas,  ia  not  Toid.  It  cannot  be  collaterally 
attacked  by  another  ezecation  creditor:  Siewari  v.  Stoebetf  IS  Sera*  4  &.  199;. 
15  Ajn.  Dea  6S9»  and  note. 


German  National  Bane  t;.  Foreman. 

[U8  PSNNSTLYAHIA  BTATS,  «74.) 
NSQOTIABLB   IHSTRXnRNTS  —  BaNK  AS  HOLDBB  OF  NoR    OF    DEPOSITOR  — 

DisCHARQB  OF  Indorsbr.  — Where  a  bank  ie  the  holder  of  a  note  {Miy- 
able  at  the  bank,  and  upon  its  maturity  the  maker  has  a  cash  deposit  in 
bank  sufficient  to  pay  it^  not  specially  applicable  to  a  particular  purpose, 
the  bank  is  bound  to  charge  the  amount  of  the  note  against  the  deposit. 
The  note  is,  in  effect,  a  draft  on  the  bank  in  faror  of  the  holder  and  in 
discharge  of  the  indorser,  notwithstanding  a  notice  by  the  maker  to  the 
bank  not  to  apply  the  deposit  on  the  note,  and  an  agreement  by  the  bank, 
before  maturity,  not  to  charge  the  note  against  the  deposit. 

I^BGOTTABLB    InSTBUMENTS  —  NoTB    IN     HaKDB    OF    BaKK — RiOBT    OF    Db- 

P03IT0B.  —  Where  a  depositor  has  made  a  special  applicatioB  or  appro- 
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priatioQ  of  his  Mance  in  bank,  and  has  so  notified  it,  it  cannot  charj^e 
off  bis  nota  eoming  into  its  bands  against  his  deposit  upon  maturity  oi 
the  formei; 

C.  Heydrick  and  Frank  E.  Bible,  for  the  appellant 
T.  /.  Van  Oie$en  and  E.  L.  Davis^  for  the  appellee. 

Paxson,  C.  J.  The  plaintiff  bank  had  discounted  the  note 
in  controversy,  and  was  therefore  the  holder.  At  the  time  the 
note  matured,  John  Shoup,  the  maker,  had  on  deposit  with 
the  bank  more  than  sufficient  to  pay  it;  but  Shoup,  conceiving 
that  he  had  a  defense  as  against  the  payee,  notified  the  bank 
not  to  charge  it  off  against  his  account  at  maturity,  and  at 
the  same  time  gave  the  bank  a  bond  of  indemnity  to  secure  it 
in  case  it  failed  to  recover  against  the  indorser.  Being  thus 
indemnified,  the  bank  did  not  charge  the  note  to  Shoup's  ac- 
-'ount,  and  brought  this  suit  against  the  payee,  who  wa^  of 
course  indorser.  The  latter  defended  upon  the  ground  that 
he  was  discharged  as  indorser  by  reason  of  the  failure  of  the 
bank  to  collect  the  note  from  the  funds  of  the  maker  in  its 
hands.  The  court  below  held  that  the  indorser  was  liable, 
and  entered  judgment  against  him  for  the  amount  of  the  note. 

The  case  is  ruled  by  Commercial  N.  Bank  v.  Henninger^  105 
Pa.  St.  496.  It  was  there  held  that  '*  where  a  bank  is  the 
holder  of  a  note  payable  at  the  banking-house,  and  upon  its 
maturity  the  maker  has  a  cash  deposit  in  said  bank  exceed- 
ing the  amount  of  the  note,  which  deposit  is  not  specially  ap- 
plicable to  a  particular  purpose,  the  bank  is  bound  to  charge 
up  the  amount  of  the  note  against  the  deposit.  In  such  case 
the  note  is,  in  effect,  a  draft  on  the  bank  in  favor  of  the  holder, 
and  in  discharge  of  the  indorser.''  The  case  in  hand  comes 
directly  within  this  ruling.  The  money  was  there  to  the  credit 
of  the  maker;  it  was  not  a  special  deposit,  nor  had  it  been 
specifically  appropriated  to  any  other  purpose.  The  maker 
could  have  drawn  his  money  out  the  day  before  the  note  ma- 
tured; he  might  have  turned  it  into  a  special  deposit,  or  he 
might  have  appropriated  it  to  the  payment  of  some  other  note. 
As  was  said  in  Commerciai  N,  Bank  v.  Uenninger,  105  Pa.  St. 
496:  *' There  is  no  doubt  as  to  the  right  of  the  depositor  to 
control  his  deposit  up  to  the  point  where  the  rights  of  others 
attach.  He  may  draw  it  out  by  his  check;  he  may  apply  it 
to  a  particular  purpose,  by  making  it  a  special  deposit,  or  by 
special  directions  communicated  to  the  bank.'* 

The  learned  judge  below  appears  to  have  been  misled  by  the 
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following  passage  from  the  opinion  in  the  case  referred  to:  ^li 
must  be  conceded  that  if  the  deposit  had  been  special,  or  if. 
previous  to  the  maturity  of  the  note,  any  arrangement  had 
been  made  between  the  depositor  and  the  bank  by  which  the 
bank  had  been  forbidden  to  apply  the  money  in  its  hands  to 
the  payment  of  these  notes,  the  indorser  would  not  be  dis- 
charged." The  learned  judge  below  has  omitted  the  sentence 
immediately  following,  which  explains  what  was  meant  by 
this  language:  ^'As  was  held  in  National  Bank  v.  Speight^  47 
N.  Y.  668,  'if  bef<Nre  the  maturity  of  the  paper  held  by  a  bank 
against  a  depositor  an  arrangement  is  made  by  which  the 
bank  agrees  to  hold  the  deposit  for  a  specific  purpose,  and  not 
to  cliarge  the  note  against  it,  the  bank  may  be  regarded  as  a 
trustee,  and  the  deposit  special.  In  such  a  case,  in  the  ab- 
sence of  fraud  or  collusion,  an  indorser  upon  such  paper  has 
no  right  to  require  the  application  of  the  deposit  towards  the 
payment  of  the  paper  upon  its  maturity.'"  Considering  the 
above  paragraph  as  a  whole,  it  will  be  seen  that  it  means 
merely  that  where  a  depositor  has  made  a  special  application 
or  appropriation  of  his  balance,  and  so  notifies  the  bank,  the 
latter  cannot  charge  off  the  note  against  his  deposit  This 
arises  from  the  fact  that  a  man  may  do  what  he  will  with  his 
own,  so  long  as  he  retains  control  of  it  Here  the  depositor 
retained  full  control  over  his  deposit;  made  no  appropriation 
of  it,  but  retained  it  subject  to  his  check;  then,  by  a  collusive 
nrrnngement  with  the  bank,  which  was  the  holderi  induced 
the  latter  to  violate  its  duty  to  the  indorser.  It  was  an  ar» 
rangement  which  the  bank  had  no  right  to  make.  That  the 
deposit  did  not,  in  any  sense,  become  a  special  one,  is  shown 
by  the  fact  that  it  remained  in  the  bank  subject  to  Shoup's 
check.  Being  so  subject,  it  was  the  duty  of  the  bank  to  charge 
off  the  note  against  it,  and  by  its  failure  to  do  so  the  indorser 
is  discharged. 
Judgment  reversed. 

Bakks  akd  BAKKnro.  —  Rigbt  or  a  Bank  to  paj  the  note  of  Iti  dtposAoiv 
when  inch  note  ii  made  payable  at  the  bank,  and  raoh  depositor  has  fands 
on  deposit  infficient  to  diachargo  the  note^  tee  Bet^ford  Baak  v.  A^mm^  m 
Ind.  6S4;  tmt^^  p.  268,  and  note. 
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Fidelity   Insubanob,   Tbust,   and    Safe-deposit 
Company  v.  Western  Pennsylvania  and  Shb- 

NANGO    CONNEOTING    EaILROAD    CoMPANY* 

[128  PENNBTLYANXA  8TATB,  494.] 
COftPOftATIONB,    UnAUTHOBIZBD    MORTGAGE    BT  ~  LlBN  OF    MORTQAOEB   AS 

AGAINST  Creditor.  —  A  mortgage  given  by  a  railroad  company  to  aid 
in  eonstmcting  and  equipping  its  road,  and  for  a  greater  sum  than 
twice  the  amount  of  its  paid-up  capital  itock,  it  unauthorized  and  void  as 
between  it  and  its  stockholders;  but  as  between  bona  Jute  holders  of  the 
mortgage  bonds  and  the  corporation  or  its  subsequent  creditors  with 
notice  of  the  mortgage,  the  latter  is  a  first  lien  on  the  mortgaged  prop- 
erty, and  such  creditors  cannot  set  up  the  fraud  of  the  corporation  as  s 
defense  against  such  bond>holders. 
Mortgage  Bonds,  Right  or  Holder  or,  as  AOAiKffr  Coupon-holder.  — 
Where  interest  coupons  of  mortgage  bonds  have  been  presented  and  paid 
for  with  money  supplied  by  a  third  person,  under  a  private  agreement 
between  him  and  the  mortgagor  that  such  coupons  shoald  be  treated  as 
unpaid,  and  the  third  party  treated  as  an  original  holder,  with  the  right 
to  share  in  the  prooesds  of  the  sale  of  the  mortgaged  property  equally 
with  the  bond-holders,  such  agreement  is  void  as  to  the  latter. 

/.  R088  Thompson  and  John  P.  Vincent,  for  the  appellants. 

Johns  McCUave^  Oeorge  Shiras,  Jr.^  and  A.  F.  Herdein^  for 
the  appellees. 

Williams,  J.  The  fand  for  distribution  in  this  case  was 
raised  by  a  sale  of  the  franchises,  road-bed,  and  other  prop- 
erty of  the  Western  Pennsylvania  and  Shenango  Connecting 
Railroad  Company.  The  sale  was  made  under  a  decree  of 
the  court  below,  in  a  proceeding  begun  by  the  Fidelity  In- 
surance, Trust,  and  Safe-deposit  Company,  the  trustee  nam  d 
in  the  mortgage  or  trust  deed  given  by  the  railroad  company 
to  secure  its  bonds  for  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  mortgaged  property.  By  the  terms  of  the  decree, 
the  sale  divested  all  liens,  and  passed  an  unencumbered  title 
to  the  purchaser.  The  proceeds  are  claimed  by  the  bond- 
holders, and  are  insufficient  to  pay  them.  The  appellants  are 
general  creditors,  and  claim  the  right  to  a  pro  rata  share  in 
the  fund.  It  appears  that  the  railroad  company  had  an  au- 
thorized capital  of  five  hundred  thousand  dollars,  all  of  which 
had  been  subscribed,  but  only  twelve  thousand  of  which  had 
been  paid.  Its  right  to  borrow  money  on  the  security  of  a 
mortgage  of  its  franchises  was  limited  by  law,  in  the  clearest 
manner,  to  twice  the  amount  of  its  paid-up  capital.  The  di- 
rectors, utterly  disregarding  the  law  and  their  own  official 
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duty,  authorized  a  loan  of  four  hundred  thousand  dollara, 
and  executed  a  mortgage  on  the  franchises  of  the  company 
and  its  unbuilt  line  of  road  to  secure  bonds  for  that  sum. 
The  bonds  were  issued,  negotiated,  and  are  held  or  repre- 
sented by  the  appellees.  The  position  of  the  general  creditors 
is,  that  because  the  mortgage  was  unauthorized  it  is  not  a 
Hen,  and,  as  evidence  of  indebtedness,  is  of  no  higher  grade 
than  the  notes  or  other  securities  held  by  themselves.  This 
raises  one  question. 

It  must  be  conceded  at  the  outset  that  the  mortgage  was 
unauthorized,  and  might  be  held  to  be  inoperative  and  void  if 
proper  parties  were  before  us.  This  court  expressed  its  opin- 
ion upon  the  conduct  of  the  directors  of  this  road  in  Reed's 
Appeal^  122  Pa.  St.  565,  and  characterized  it  as  a  ^' clear  and 
highly  reprehensible  violation  of  law."  The  language  is  none 
too  strong.  The  remedy  is  for  the  law-makers,  and  it  is  to  be 
hoped  that  punishments  will  be  provided  for  the  directors  who 
authorize  and  the  officers  who  execute  such  mortgages,  and 
for  the  financial  agents  who  negotiate  the  bonds  so  unlawfully 
issued,  of  sufficient  severity  to  protect  an  innocent  and  confid- 
ing public  against  the  repetition  of  such  gross  and  shameless 
frauds.  But  none  of  the  guilty  parties  are  before  us.  Their 
victims,  the  holders  of  the  bonds,  are  the  claimants,  and  we 
are  to  consider  their  rights  in  the  premises.  If  this  contest 
were  between  them  and  the  company,  it  is  plain  that  the  com- 
pany could  not  be  heard  to  allege  its  fraud  as  a  defense  against 
those  whom  it  had  defrauded.  By  making  the  mortgage  and 
negotiating  the  bonds,  it  represented  to  the  public  that  its 
paid-up  capital  was  sufficiently  large  to  authorize  the  loan. 
It  would  be  estopped  from  denying  the  truth  of  that  represen- 
tation now,  when  called  upon  to  pay  the  bonds  so  negotiated. 
It  cannot  keep  the  money  which  it  secured  as  the  price  of  the 
bonds,  and  defend  against  their  payment  on  the  plea  of  xdira 
vires.  If  a  stockholder  or  other  party  interested  had  asked  it, 
the  court  would  have  enjoined  against  the  execution  of  the 
mortgage,  or  the  negotiation  of  the  bonds,  or  the  use  of  the 
money  received  for  them;  but  no  one  asked  it. 

The  fraud  was  carried  out  without  interruption,  and  the 
money  obtained  by  means  of  it  is  gone.  The  company  is  in- 
solvent. The  property  pledged  for  the  payment  of  this  unau- 
thorized loan  has  been  sold,  and  its  proceeds  are  before  us. 
Who  is  entitled  to  take  them?  As  between  the  bond-holders 
and  the  company,  the  mortgage  was  a  lien  on  the  property. 
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and  is  now  a  lien  on  the  proceeds.  This  was  held  in  Ree(V$ 
Appealy  122  Pa.  St  565.  Such  being  the  fact,  the  bond-holders 
are  entitled  to  the  money  as  against  the  company  and  all 
persons  holding  under  it  with  notice  of  their  position.  The 
mortgage  was  authorized,  executed,  and  recorded,  and  the 
negotiation  of  the  bonds  was  in  progress,  when  the  appellants 
gave  the  credits  on  which  their  claim  is  based.  They  had  full 
notice  of  the  mortgage,  and  must  be  regarded  as  electing  to 
giro  credit  subject  to  the  mortgage.  The  decree  of  the  court 
below  left  them  in  no  worse  position  than  that  which  they 
voluntarily  assumed,  and  they  have  no  right  to  ask  us  to 
place  them  in  a  better  one.  The  question  before  us  is  thus 
seen  to  be,  not  one  of  the  power  of  the  company  to  execute 
such  a  mortgage,  but  of  the  right  of  the  company,  and  those 
standing  in  the  same  position,  or  deriving  rights  from  it  with 
full  notice,  to  set  up  its  fraud  as  a  defense  against  the  victims 
of  that  fraud. 

Tiie  constitutional  provision  relied  on  is  not  applicable.  The 
debt  is  not  fictitious,  though  the  securities  may  .turn  out  to  be 
largely  so. 

The  position  of  the  Pennsylvania  railroad  as  a  holder  of  in- 
terest coupons  is  not  different  from  that  of  any  other  creditor 
whose  advances  were  made  with  full  notice  of  the  mortgage. 
The  Western  Pennsylvania  and  Shenango  Connecting  Railroad 
Company  defrauded  its  bond-holders  when  it  sold  them  bonds 
that  rested  on  no  real  security,  and  were  issued  without  the 
authority  of  law;  but  it  could  not  diminish  the  value  of  such 
securities  as  were  pledged,  by  a  private  arrangement  that  cou- 
pons paid  in  accordance  with  their  terms  should  be  treated 
as  unpaid,  and  that  parties  advancing  the  money  with  which 
to  pay  them  should  be  treated  as  original  holders,  and  be  al- 
lowed to  share  in  the  proceeds  of  the  mortgaged  property 
equally  with  the  holders  of  the  bonds.  The  bond-holders  are 
the  only  parties  who  could  make  such  an  arrangement)  and 
they  have  not  been  consulted. 

The  judgment  is  affirmed. 


COBPORATTONS  —  RiOHT  TO  I5SI8T  UPON  THS  LfVALmnT  OF  A  MOBTQAOX. 

^When  a  corponration  borrows  money,  and  nses  the  same  for  its  own  benefit^ 
execoting  and  deliYering  a  mortgage  to  ^ecnre  the  payment  thereof,  neither 
tiie  corporation  nor  its  itookholders  can  contend  that  the  mortgage  ii  Toid 
beoanse  the  corporation  exceeded  its  powers  in  engaging  in  suoh  a  transao- 
tion.     The  doctrine  of  uUra  vires  only  concerns  the  corporation  in  its  relation 

to  its  stockholders  and  the  state,  and  is  never  entertained,  where  it  works  an 
▲m.  St.  Kkp..  Vol.  XXL  -68 
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injury  to  innocaot  third  persoiu:  Wrighl  r.  ffughes,  119  Ind.  824;  12  Am. 
St.  Rep.  412,  and  note;  Sherman  Center  T.  C«.  v.  M&rriB,  43  Kaa.  282;  19 
Am.  St.  Rep.  134,  and  note.  Compare  Brown  r,  At^ittm^  89  Kan.  37;  7 
Am.  St.  Rep.  615;  Mtmphk  eie,  R.  R.  Co,  ▼.  (Trayeofi*  88  Ala»  S72;  16  Am. 
St.  Rep.  69;  Jemmn  t.  CittsMf*  i^aiiL  Bank^  122  N.  Y.  185;  19  Am.  St.  Repb 
482. 


Ellis  v.  Lake   Shorb  and   Miohigak   Southern 

Bailroad  Company. 

fl88  PSKMITLYANIA  StATI,  fiM.] 

Railroads  —  Nboliobnob — Danqbroub  Cbossimos  —  Rate  ov  Sfbbsi  — 
Where  a  railroad  crowing  is  dangerous,  the  oompanj  doet  not  perform 
its  whole  daty  to  travelers  in  the  highway  by  sounding  tho  wliistlo  and 
bell  at  a  proper  distance  as  the  train  approaohes  sneh  eroasiiig.  It  owes 
the  additional  duty  to  sneh  trarelers  to  pass  snch  erossing  «l  a  reason* 
able  rate  of  speed,  proportioned  to  the  danger,  and  is  gailtjr  of  negligaiiM 
in  crossing  at  a  high  rate  of  speed. 

Neouobngb  n  Absbnos  of  Oarb,  AoooBDiNa  to  GntoamTAHoii^  Bad 
most  be  measnred  by  the  apparent  danger;  and  while  b  high  rato  of 
speed  by  railroad  trains  is  allowable  in  rural  districts,  the  samo  rata  of 
speed  may  be  attended  with  peril  to  life  in  more  thickly  populated  aeo* 
tions  and  at  dangerous  crossings,  and  may  constitute  negligence. 

Railroads  —  Nbgliobngb  —  Dorr  or  Tbayelbb  to  Stop,  Look,  Aino 
LiSTBir.  —A  traveler  by  Tehlole  on  a  highway,  about  to  cross  a  railway 
track  at  a  public  erossing,  who  can  obtain  a  view  of  track  up  and  down 
without  alighting,  need  not  alight  and  go  upon  the  track  to  look  and 
listen  for  approaching  trains  before  attempting  to  cross.  The  question 
whether  or  not,  in  a  given  case,  the  traveler  stopped  at  the  best  place  to 
look  and  listen  is  necessarily  one  of  fact  to  be  determined  by  the  jury. 

WXTMKSSBS,   IH8TBUCTI0N8  MAT  CaLL  ATTBNTIOtf  TO  IHTBRBST  OF.  — In  BO 

action  against  a  railroad  company  to  recover  for  personal  injury  received 
at  a  public  crossing,  the  instructions  may  call  attentioa  to  the  interest 
of  the  engineer  and  fireman  of  the  train,  in  testifying  for  the  oompany, 
if  they  also  call  attention  to  the  interest  of  plaintiff  in  tsatifying  for  him- 
self. 

Trespass  to  recover  for  personal  injury  in  consequence  of 
negligence.  Plaintiff  and  his  two  sons  were  driving  a  team 
of  horses  with  an  empty  wagon  and  a  yoke  of  oxen  along  a 
public  road  in  the  outskirts  of  Stoneboro.  The  eldest  son, 
aged  seventeen  years,  was  in  advance,  on  foot,  driving  the  oxen, 
while  the  father  and  younger  son,  aged  thirteen  years,  were 
in  the  wagon.  The  road  was  .crossed  by  defendant's  railroad 
track,  and  a  special  train  operated  by  such  company  struck 
plaintiff  as  he  was  attempting  to  cross  the  track,  inflicting  the 
injuries  which  form  tiie  basis  of  this  action.     The  remaining 
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facts  are  stated  in  the  opinion.     Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. 

S.  R.  MoMn^  Oeorge  O,  Oreen^  and  0.  0,  Oetzen  Banner^  for 
the  appellant. 

8.  H.  Miller^  Q>  A.  Oordon^  and  Jama  A.  Stranahan^  for  the 
appellee. 

Paxbon,  C.  J.  We  do  not  think  it  was  error  to  decline  to 
affirm  the  defendant's  first  point  The  vice  of  the  point  is, 
that  it  assumed  that  the  railroad  company  had  performed  its 
whole  duty,  provided  the  whistle  was  sounded  and  the  bell 
rung  at  a  proper  distance  from  the  crossing.  But  there  was 
another  element  in  the  case  which  the  jury  were  necessarily 
compelled  to  pass  upon,  viz.,  the  rate  of  speed  at  which  the 
train  approached  the  crossing.  The  character  of  the  crossing 
itself  was  a  circumstance  which  could  not  be  ignored,  and 
which  necessarily  affected  the  relative  duties  of  both  the  plain- 
tiff and  the  company.  If  it  was  a  dangerous  crossing,  as  was 
practically  admitted  on  both  sides,  it  was  the  duty  of  the 
plaintiff  to  exercise  the  more  care  in  approaching  it  At  the 
same  time,  it  was  equally  the  duty  of  the  defendant  company 
to  see  that  their  trains  passed  it  at  a  reasonable  rate  of  speed, 
proportioned  to  the  danger.  In  other  words,  negligence  is  the 
absence  of  care,  according  to  the  circumstances,  and  must  be 
measured  by  the  apparent  danger.  While  a  high  rate  of 
speed  is  allowable,  and  perhaps  necessary,  in  rural  districts, 
the  same  rate  of  speed  might  be  attended  with  peril  to  life  in 
more  thickly  populated  sections,  and  at  dangerous  crossings. 

By  the  defendant's  second  point  the  learned  judge  was 
asked  to  instruct  the  jury  that  if  they  "find  that  there  were 
obstructions  in  the  way  which  prevented  the  plaintiff  from 
seeing  down  the  track  as  he  approached  the  same,  and  from 
the  point  where  he  testifies  he  stopped,  then  it  was  his  duty 
as  u  prudent  man  not  only  to  look  and  listen,  but  also  to  get 
out  of  his  wagon  and  go  upon  the  track  and  look  for  approach- 
ing trains,  and  if  necessary,  to  lead  his  horses  across.  Any- 
thing short  of  this  would  be  contributory  negligence  on  his 
part,  and  there  could  be  no  recovery  in  this  case." 

The  learned  judge  answered  this  point  as  follows:  ^*The 
evidence  on  the  part  of  the  plaintiff  tends  to  show  that  the 
plaintiff  had  a  good  view  of  this  road  from  his  wagon  up  and 
down  at  the  point  where  be  first  stopped,  and  between  that 
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and  the  pcnnt  wbere  the  next  stop  was  made,  as  Trell  as  at  the 
point  where  he  stopped  the  last  time.  We  are  not  warranted 
in  affirming  this  second  proposition  of  law.  We  refuse  it, 
leaving  it  to  the  jury  to  say  whether  the  plaintiGT  did  stop  and 
look  and  listen  at  a  place  where  he  could  see  up  and  down  the 
track,  and  whether  he  ueed  due  cato  and  diligenee  in  ap- 
proaching that  crossing  as  ought  to  he  used  by  a  man  of  ofdi- 
nary  care  and  prudence." 

The  aboTe  point  was  evidently  based  upon  Ptnim/ivania  K^y 
Co.  V.  Bea!ey  78  Pa.  fit.  504,  13  Am.  Rep.  753,  where  the  rule 
is  laid  down  that  it  is  the  doty  of  a  traveler,  witen  about  to 
cross  a  railroad,  if  he  cannot  see  the  track,  to  stop,  look,  and 
listen,  and  if  neoessary,  to  get  out  and  lead  hia  horse.  Thrs 
principle  is  there  stated  to  be  an  unbending  mle,  and  its 
neglect  to  be  negligence  per  se.  We  have  enforced  this  prin- 
ciple in  a  number  of  later  eases,  which  it  is  not  neeessary  to 
cite. 

The  difference  between  the  case  cited  and  the  one  in  hand 
is  this:  In  the  former,  the  person  injured  did  not  stop;  while 
in  the  latter,  the  plaintiff  stopped  twice,  and  both  looked  and 
listened.  It  appears  that  the  road  which  the  plaintiff  was 
traveling  crosses  two  railroads  about  three  hundred  feet  apart. 
The  plaintiff  testified  that  before  he  crossed  the  first  road,  the 
New  Castle  and  Franklin,  he  stopped  on  a  bridge  from  where 
he  had  a  full  view  of  both  roads,  and  listened  and  looked  for 
trains.  He  farther  said:  '* After  we  crossed  the  New  Castle 
and  Franklin  railroad,  I  proceeded  to  cross  the  Jamestown 
and  Franklin,  or  Lake  Shore,  railroad  (defendant  company's 
road).  As  I  drove  along  there,  I  was  standing  up  hack  of  the 
seat.  As  I  drove  across  between  the  New  Castle  and  Frank- 
lin and  Lake  Shore  railroads,  I  think  I  had  full  view  of  the 
Lake  Shore  road  towards  Stoneboro,  the  most  of  the  distance. 
I  neither  heard  nor  saw  any  train  on  the  Lake  Shore  road; 
everything  was  perfectly  still.  Before  I  undertook  to  cross 
the  Lake  Shore  road,  I  stopped  and  looked  and  listened  for 
trains  on  it,  because  there  was  considerable  lumber  piled  up 
on  it.  At  the  point  where  I  stopped,  I  think  it  was  about  two 
rods  from  the  Lake  Shore  road;  it  might  have  been  a  little 
more  or  less.  At  that  time  I  neither  saw  nor  heard  any  trains 
en  the  road." 

It  will  thus  be  seen  that  the  plaintiff  so  &r  complied  with 
the  rule  laid  down  in  Pennsylvctnia  Ry  Co,  v.  Beale^  73  Pa.  St. 
604,  13  Am.  Kep.  753,  as  to  stop,  look,  and  listen  twice  before 


Jaa.  1891.]     Ellis  v.  Lake  Simse  era  R.  R.  Ca  917 

ha  aitempl«d  tu  cross  defendant's  road.  Did  he  stop  at  the 
Kight  place?  ainl  was  it  his  duty  to  go  upon  the  track?  The 
latter  can  only  be  necessary  when  he  can  get  &  view  of  it  in 
DO  other  way,  which  does  not  appear  ta  have  been  the  case 
in  this  instance.  The  first  branch  of  the  inquiry  was  for  tlie 
jury;  and  it  would  hav»  been  error  in  the  Imimed  judge  to 
hAve  ruled  it  as  a  questioii  of  law.  In  Lake  Skore  etc  R*y 
Co.  v.  PranU,  127  P&.  St.  297,  the  plaintiff  was  injured  by  the 
collision  of  his  wagon  and  a  hand-car  at  a  public  crossing. 
It  was  partially  obetruieted  by  standing  cars.  Tfaa  defendant 
moved  for  a  compulsory  nonanit  on  tbe  ground  of  contribu- 
tory negligence,  alleging  that  it  waa  the  duty  of  the  plaintiff 
to  stop,  look,  and  listen  at  a  pcrint  where  be  eould  see  the 
main  tracka  of  defendant's  railroad.  The  court  beknr  re- 
fused to  grant  a  nonsuit*  and  also  refused  to  charge  thai  the 
plaintiff  was  guilty  of  contributory  nei^igence.  Upon  appeal 
to  thia  court,  it  was  said  by  Mr.  Justice  Mitchell:  ^  A  nonsuit 
could  only  be  granted  on  tbe  ground  of  manifest  contributory 
negligence  of  the  plaintiff.  This  we  do  not  find.  There  were 
a  number  of  tracks,  and  the  evidence  is  strong  that  the  plain* 
tiff  stopped,  looked,  and  listened  before  crossing  the  first.  It 
might  still  have  been  his  duty  to  sti^  again  before  going 
upon  the  track  of  the  defendant  company  on  which  the  col* 
lision  took  place,  but  the  evidence  does  not  oiable  us  to  say 
so  as  a  matter  of  law.  It  is  far  from  clear  tiiat  the  place 
where  plaintiff  stopped  was  not  the  best,  or  that  there  was 
any  safe  place  for  a  second  and  better  view.  It  was  proper, 
therefore,  that  the  case  should  be  left  to  the  jury,  and  the 
nonsuit  was  rightly  refused."  In  McNeal  v.  Pittslmrgk  etc. 
R^y  Co,^  131  Pa.  St.  184,  the  plaintiff  stopped  within  fifty  feet 
of  the  track,  and  it  was  presumed  he  looked  and  listened; 
and  it  was  left  to  the  jury  to  say  whether  he  had  exercised 
due  care.  Pennsylvania  Ry  Co.  v.  Beale,  73  l^a.  St.  504,  13 
Am.  Rep.  753,  does  not  appear  to  have  been  referred  to  in 
that  case.  While  the  rule  to  stop,  look,  arid  listen  is  an  in- 
valuable one,  and  may  be  properly  declared  by  the  court  as  a 
matter  of  law,  yet  the  question  whether  a  traveler,  in  a  given 
case,  has  stopped  at  the  best  place  is  necessarily  a  question 
of  fact,  not  of  law.  If  I  am  right  in  this,  it  must,  as  a  general 
rule,  be  passed  upon  by  a  jury. 

We  find  no  error  in  the  qualification  which  the  learned 
judge  gave  to  the  defendant's  third  point.  The  rate  of  speed 
of  a  railroad  train  at  a  public  grade  crossing  has  been  sufli- 
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ciently  referred  to  in  the  remarks  upon  the  first  assignment 
of  error.  A  considerable  portion  of  the  charge  of  the  court 
belovr  is  also  assigned  as  error.  We  cannot  saj  that  the 
reference  to  the  speed  of  the  train  was  wrong.  On  the  con- 
trary, the  charge  in  this  respect  was  entirely  fair.  It  is  true, 
he  said  to  the  jury:  **  If  that  rate  of  speed  was  from  forty-five 
to  sixty  miles  an  hour,  as  it  is  claimed  on  the  part  of  the 
plaintiff/'  etc.  Here  the  learned  judge  only  stated  what  the 
phiintifif  claimed  as  the  rate  of  speed,  and  while  no  witness 
stated,  in  terms,  if  I  am  correct  in  my  examination  of  the 
testimony,  that  the  train  was  running  at  the  rate  of  sixty 
miles  an  hour,  yet  there  was  evidence  from  which  the  jury 
might  have  found  the  fact  inferentially.  On  the  other  hand, 
the  learned  judge  fairly  stated  what  the  defendant  claimed 
as  to  speed.  The  testimony  upon  this  point,  as  is  usual  in 
such  cases,  was  vague  and  unsatisfactory. 

Complaint  was  also  made  that  the  learned  judge  called  at- 
tention to  the  fact  that  the  engineer  and  fireman  of  the  train 
were  interested  witnesses  in  one  sense,  although  not  affected 
by  the  verdict  pecuniarily.  What  the  learned  judge  said 
upon  this  point  was  entirely  true,  and  it  was  proper  to  call 
the  attention  of  the  jury  to  it.  There  might  have  been  a  good 
ground  of  objection,  had  the  learned  judge  referred  only  to 
these  two  witnesses.  But  he  pointedly  called  the  attention 
of  the  jury  to  the  interest  of  the  plaintiff  and  his  two  sons, 
and  told  them  that  it  affected  their  credibility.  The  refer- 
ence in  each  case  was  proper. 

We  need  not  notice  the  last  assignment. 

Judgment  affirmed.  

Rad^boads.  —  Butt  to  Psasoirs  on  ob  AppROACHoro  the  Track:  8m 
MeMwr$haU  t.  Ohkago  ete.  R"y  Co,,  80  Iowa,  757;  20  Am.  St.  Rep.  445,  and 
note  462;  468,  in  which  note  it  ii  stated  that  railroad  companies  need  only 
•laoken  the  speed  of  their  trains  approaching  public  crossings  when  it  is 
necessary  to  prerent  accidents.  See  also  Heddlm  t.  Chicago  etc  B^$  Co.^  TI 
Wis.  228;  20  Am.  St  Rep.  106,  and  note  114^  116. 

Railroad  Tra0K8»  Dutt  of  Pbrsoks  ApPROAOHnrQ.  — A  railrcad  track 
is  notice  to  one  approaching  it  of  danger,  and  he  most  stop  and  look  and 
listen  before  going  upon  it:  Note  to  McMankaU  v.  Ohkago  efe.  £ty  G9.,  20 
Am.  St.  Rep.  468;  note  to  HeddU$  t.  Okkago  «fe.  i^V  Ooi,  90  Am.  St  Sep. 
114^  111 
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Holmes  v.  Chartibrs  Oil  Company, 

[188  PSMMBTLVAMXA  STATE,  548.] 

CowTRAOT — FsKiOBMANGB  —  EviBBMCB.  —  Where,  in  an  action  to  reeorer 
under  a  oontraet  to  drill  an  oil-well  at  acerfcain  price  per  foot,  a  snbftan* 
tial  compliance  with  the  tenns  of  the  contract  is  shown,  evidence  of  the 
average  coat  of  drilling  a  well  at  the  time  of  the  drilling  of  the  one  in 
•nit  ia  immaterial  and  inadmissible. 

OoMTRACT — SuBSTAirriAL  Pkrformancb — Mbasube  OB  Rbcovbrt.  —  Where, 
under  a  parol  contract  to  drill  an  oil-well  at  a  certain  price  per  foot,  the 
contractor  has  drilled  the  well  to  such  depth  as  to  produce  oil,  and  has 
then  lost  his  tools  and  left  them  in  the  well,  after  wliich  the  owner  has 
taken  possession  and  nsod  the  well  for  the  production  of  oil,  the  contrac- 
tor is  entitled  to  recover  the  contract  price  for  drilling  the  well,  less  such 
deduction  for  damages  as  will  compensate  the  owner  for  loss  sustained 
by  the  failure  of  the  contractor  to  remove  his  tools  from  the  bottom  of 
the  well. 

T.  F.  Bireh^  for  the  appellant. 

/.  M,  Bradeuy  John  W.  Donnan,  and  Alvan  Dawnanf  for  the 

appellees. 

Paxson,  C.  J.  This  record  presents  two  questions,  viz.:  (a) 
What  was  the  contract  between  McCauIey  Brothers  and  the 
Chartiers  Oil  Company?  and  (6)  Was  the  contract  substan- 
tially performed  by  McCauley  Brothers?  The  first  of  these 
questions  the  court  below  submitted  to  the  jury,  for  the  reason 
that  the  contract  was  oral.  The  law  is  well  settled  that  where 
a  contract  is  in  writing,  its  construction  is  for  the  court;  where 
it  is  oral,  it  is  for  the  jury:  McFarland  v.  Newman^  9  Watts, 
59;  34  Am.  Dec,  497;  SidweU  v.  Evans,  1  Penr.  &  W.  386;  21 
Am.  Dec.  387.  The  second  question  was  necessarily  for  the 
jury.  They  have  determined  both  in'^  favor  of  the  plaintiffs, 
and  unless  there  be  error  in  the  manner  of  their  submission, 
the  judgment  must  stand. 

The  first  three  assignments  of  error  are  to  the  rejection  of 
certain  testimony  offered  on  the  part  of  the  defendant.  As  to 
the  offers  embraced  in  the  first  and  second  assignments,  we 
are  unable  to  see  their  relevancy.  The  contract,  as  claimed  ^ 
by  McCauley  Brothers  and  as  found  by  the  jury,  was  to  sink 
an  oil-well  at  the  price  of  $1.75  per  foot,  without  specifying  the 
depth.  The  well  was  drilled  to  a  depth  of  about  two  thousand 
lour  hundred  feet,  and  until  it  had  passed  from  seventy  to 
eighty  feet  through  what  is  known  as  the  Oantz  sand,  when 
the  tools  were  lost  and  could  not  be  recovered.    The  garnishee 
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company  appear  then  to  have  taken  posseesion  of  the  well, 
tubed  it,  and  pumped  two  thousand  or  more  barrels  of  oil 
therefrom.  The  attaching  creditors,  representing  the  contrac- 
ton,  claimed  that  there  had  been  a  substantial  compliance 
with  the  contract;  the  oil  company  claiming  that  the  contract 
was  entire,  and  that  there  was  no  such  compliance  therewith 
as  would  entitle  McCauley  Brothers  to  recover.  Under  this 
state  of  facta,  we  are  nnable  to  see  the  relevancy  of  the  testi- 
mony referred  to.  The  claim  on  behalf  of  McCauley  Brothers 
was  to  recover  the  contract  price  of  sinking  the  well,  less  such 
deduction  for  damages  as  would  compensate  the  company  for 
any  loss  sustained  by  it  on  account  of  the  failure  of  McCauley 
Brothers  to  remove  the  tools  from  the  bottom  of  said  well.  It 
is  obvious,  therefore,  that  an  inquiry  into  the  average  cost  of 
drilling  a  well  in  1S86  could  not  have  thrown  any  light  upon 
the  issue  before  the  jury.  Its  only  effect  would  have  been  to 
mislead  them. 

The  evidence  referred  to  in  the  third  assignment  was  com- 
petent, and  had  the  company  offered  to  prove  it  by  a  compe- 
tent witness,  the  learned  judge  would  have  admitted  it  He 
excluded  it  on  the  ground  that  the  witness  on  the  stand  had 
no  personal  knowledge  of  the  facts  he  was  called  to  testify  to. 
All  his  knowledge  was  derived  from  his  superintendent,  who 
had  made  the  measurements. 

The  remaining  assignments  allege  error  in  the  answers  to 
the  points  submitted  by  the  respective  parties.  Although  pre- 
sented in  different  forms,  they  all  raise  the  single  questiont 
Was  there  a  substantial  compliance  with  the  contract?  The 
plaintiffs'  fourth  point  called  upon  the  court  to  instruct  the 
jury  as  follows:  "If  the  jury  find  from  the  evidence  that 
McCauley  Brothers  drilled  an  oil-well  for  the  defendant  com- 
pany to  such  a  depth  as  answered  the  intended  purpose,  and 
that  the  well  was  taken  possession  of  by  the  defendant,  and 
was  used  for  the  production  of  oil,  then  the  plaintiffs  are  enti- 
tled to  recover  the  contract  price  for  the  drilling  of  the  said 
well,  less  such  deduction  for  damages  as  will  compensate  the 
defendant  company  for  any  loss  sustained  by  it  on  account  of 
the  failure  of  McCauley  Brothers  to  remove  the  tools  from 
the  bottom  of  said  well.'' 

This  point  the  learned  judge  below  affirmed.  The  rule  upon 
this  subject  may  be  found  in  Danville  Br.  Co.  v.  Pomroy^  15 
Pa,  St.  159:  •**  Where  a  thing  is  so  far  perfected  as  to  answer 
Ihe  intended  purpose,  and  it  is  taken  possession  of  and  turned 
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to  that  porpooe  by  the  party  for  whom  it  was  constructed,  no 
mere  imperfection  or  omisBion  which  does  not  virtually  affect 
its  usefulness  can  be  interposed  to  prevent  a  recovery,  subject 
to  a  deduction  for  damages  consequent  upon  the  imperfection 
complained  of.  Of  course  the  indulgence  is  not  to  be  so 
stretched  as  to  cover  fraud,  gross  negligence,  or  obstinate  and 
willful  refusal  to  fulfill  the  whole  engagement,  or  even  a  vol* 
untary  and  causeless  abandonment  of  it."  This  rule  was 
cited  and  approved  in  Pepper  v.  Philadelphiay  114  Pa.  St.  96, 
and  in  other  cases. 

It  was  urged,  however,  that  the  recent  case  of  GiUespie  Tool 
Co.  V.  Wilson^  123  Pa.  St.  19,  is  in  conflict  with  this  view.  We 
do  not  so  regard  it.  In  that  case  there  was  a  willful  departure 
from  the  terms  of  the  contract  in  several  respects,  as  will 
readily  be  seen  by  the  following  extract  from  the  opinion  of 
Mr.  Justice  Sterrett:  "  In  several  particulars  the  work  con- 
tracted for  was  not  done  according  to  the  plain  terms  of  the 
contract.  Nearly  one  half  of  the  well  was  not  reamed  out,  as 
required,  to  an  eight-inch  diameter,  so  as  to  admit  five-and-five- 
eighths-inch  casing  in  the  clear.  About  180  feet  of  the  lower 
seolion  of  the  well  also  was  bored  four  or  four  and  one  quarter 
inches,  instead  of  five  and  five  eighths  inches  in  diameter.  In 
neither  of  these  particulars,  nor  in  any  other  respect,  was 
there  any  serious  difficulty  in  the  way  of  completing  the  work 
in  strict  accordance  with  the  terms  of  the  agreement."  The 
difference  between  that  case  and  this  is  so  obvious  that  ex- 
tended comment  is  unnecessary.  In  the  former  there  was  a 
willful  departure  from  the  terms  of  the  contract,  for  which  no 
excuse  or  justification  was  offered.  In  this  case  there  appears 
to  have  been  no  such  departure.  The  jury  have  found  that 
the  well  had  been  drilled  to  a  proper  depth,  and  the  only 
omission  was  to  fish  up  the  tools  from  the  bottom  of  the  well, 
which,  the  evidence  shows,  the  contractors  were  unable  to  do. 
The  loss  of  the  tools  in  this  manner  was  a  matter  which  might 
occur  to  any  contractors.  The  well,  as  drilled,  was  a  produ- 
cing well,  and  the  jury  were  properly  instructed  to  deduct 
from  the  contract  price  any  loss  or  damage  which  the  corn- 
pany  sustained  by  reason  of  the  tools  remaining  therein. 

Judgment  affirmed. 

Coin*itAcrrs  —  Msasitrb  of  Damages.  — The  measure  of  damages  for  fnr> 
Dtibing  defective  articles  or  for  performiog  inferior  work,  whi^re  the  contract 
ealla  for  first-class  articles  or  first-class  work,  is  the  difference  between  the 
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eontraot  price  and  the  actual  Talne  of  the  thing  fnmiahed  or  tho  work  per- 
formed! Van  Winkle  t.  Wiikhu,  81  Ga.  93;  12  Am.  St  Rep.  299;  Blamdmrd 
▼.  Bly^  21  Wt-nd.  342;  84  Am.  Dea  250,  and  note;  Bornntr  t.  Witmm,  7 
Mich.  294;  74  Am.  Deo.  716;  HiUyaird  «.  OrMrm.  11  T^  9U;  02  Am.  Deo. 
476^  and  note. 
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Company. 

pi8  PiNHf  TLYAKIA  STATB,  071] 

Lahdlord  avd  TiKAiiT — Bbbagh  ov  CoNDinoir  or  Lun— Re-xntrt 
BT  Landlord  ih  Posskssion.  —  Where  by  the  terma  of  a  lease  the 
landlord  U  entitled  to  remain  in  poesession  inbject  to  the  rights  of  the 
tenant,  the  landlord  need  not  make  a  formal  re-entry,  in  order  to  take 
adrantage  of  the  breach  of  a  f orfeitore  danae  inserted  in  the  lesae  for  his 
benefit.  His  election  to  forfeit  while  he  is  in  actual  possession  is  a 
oonstmotiTe  entry  under  his  title. 

Landlord  and  Tenant  —  Forvbiturs  of  Lkass  for  Brsaoh  of  Condi- 
tion. —Where  a  condition  in  a  lease  is  inserted  solely  in  the  interest  of 
the  landlord,  the  lease  is  Toid  upon  a  breach  of  the  condition,  if  the 
landlord  by  some  poeitiTe  act  elects  to  take  advantage  of  it,  but  the  ten- , 
ant  cannot  set  up  his  own  default  as  a  cause  of  forfeiture.  I 

Landlord  and  Tenant —Forfexturb  of  Lease  as  Defense  bt  Tenant. 

—  Where  a  lease  contains  a  forfeiture  clause  proriding  that  the  tenant 
shall  complete  an  oil-well  within  a  oertain  time  or  pay  the  landlord 
specified  sums  semi-annually  until  completion,  and  in  default  of  per- 
formance of  such  condition  the  lease  shall  become  null  and  Toid,  the 
landlord  has  the  option  either  to  declare  a  forfeiture  or  to  affirm  the  con* 
tinuanoe  of  lease  after  a  breach  of  the  condition;  and  if  he  does  not  choose 
to  avail  himself  of  the  forfeiture,*  it  cannot  be  sat  vpaa  a  defemsa  by  the 
tenant  to  an  action  in  affirmance  of  the  lease. 

OoNHTrruTiONAL  Law — Judgment  Impairino  Oblioatiov  of  GbNTRAor- 

—  In  order  to  constitute  a  judgment  subject  to  review  as  impairing  the 
obligation  of  a  contract,  the  case  must  involve  the  constitution,  or  a 
statute,  or  some  enactment  that  has  the  foroe  of  law,  either  of  the  state 
or  of  some  municipality  exercising  legislative  power  delegated  by  the 
state,  which  impairs  the  obligation  of  such  oontractb 

Landlord  and  Tenant  —  Enforcbment  of  Lease  by  Mabrisd  Woican.  — 
Where  a  married  woman  whose  lease  is  not  binding  upon  her,  because 
not  properly  acknowledged,  has  complied  with  all  the  oonditioaB  thereof 
her  coverture  cannot  be  set  up  as  a  defense  in  an  action  on  the  lease. 

Z>.  T.   WaUon^  David  Sterrett^  and  FT.   A.  MiUer^  for   the 
appellants  the  Western  Pennsylvania  Natural  Gas  Company. . 

H.  A.  Miller^  for  appellant  T.  J.  Vandergrift. 

John  L.  Oow  and  Thonias  McK.  HugheSj  for  the  appeUeee 
J.  Ray  and  J.  A.  Smiley. 

John  S,  Lamhie  and  A,  M.  Brown^  for  the  appellees  Bra  C« 
Agerter  and  J.  Mertz,  Jr. 
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Clark,  J.  This  appeal  is  taken  from  the  judgment  of  tlie 
coiumon  pleas,  entered  for  want  of  a  sufficient  affidavit  of  de« 
fense. 

The  action  is  ctssumpsit  to  recover  certain  sums,  stipulated 
in  a  gas  or  oil  lease,  for  delay  or  default  in  operating  the  lease. 
The  lease  is  dated  July  7, 1888,  James  Ray,  the  party  of  the 
first  part,  being  the  lessor,  and  the  Western  Pennsylvania 
Natural  Gas  Company,  the  party  of  the  second  part,  the  les- 
see. The  lease  provides  that  in  consideration  of  certain  rents 
and  royalties  the  said  Ray  hath  granted,  demised,  and  let 
unto  the  said  company^  "for  the  sole  and  only  purpose  of 
drilling  and  operating  for  petroleum  oil  and  gas,  for  the  term 
of  two  years,  or  so  long  thereafter  as  oil  or  gas  is  found  in 
paying  quantities,  a  certain  tract  of  land  in  Cross  Creek  town- 
ship,'' etc.;  the  party  of  the  second  part  agreeing,  in  consider- 
iition,  '4o  give  said  first  party  one  eighth  of  all  the  oil  from 
wells  producing  less  than  fifty  barrels  per  day,  and  one  fourth 
of  the  oil  from  all  wells  producing  more  than  fifty  barrels 
l>er  day";,  and  further,  "to  give  five  hundred  dollars  per  an- 
num for  the  gas  from  each  and  every  well  drilled,"  etc.,  in  case 
the  gas  is  conducted  and  used  off  the  premises.  The  particu- 
lar clause  of  the  contract  upon  which  suit  is  brought  is  as 
follows:  "The  party  of  the  second  part  agrees  to  pay,  within 
ten  days  from  the  execution  of  this  lease,  the  sum  of  fifty-three 
dollars;  and  if  a  well  is  not  completed  within  six  months  from 
the  execution  of  this  lease,  the  said  second  party  agrees  to  pay 
A  further  sum  of  fifty-three  dollars,  and  so  on  continually 
every  six  months,  during  the  continuance  of  the  term  herein 
specified.  The  said  sum  of  five  hundred  dollars  gas  rent 
shall  be  paid  within  one  mouth  from  the  time  said  well  is 
completed  on  said  premises,  and  to  be  paid  annually,  in  ad- 
vance, thereafter.  It  is  further  agreed  by  said  second  party 
that  if  a  well  is  not  completed  within  fifteen  months  from  the 
date  of  this  lease,  they  are  to  pay  a  further  sum  of  $250,  said 
sum  to  be  a  credit  on  well  when  drilled;  and  in  case  of  failure 
to  complete  one  well  within  such  time,  the  party  of  the  second  \ 
part  hereby  agrees  to  pay  thereafter  to  party  of  the  first  part, 
for  any  future  delay,  the  sum  of  $106  per  annum  within  one  i 
month  after  the  time  for  completing  such  well,  as  above  speci- 
fied, payable  semi-annually  at  the  First  National  Bank  of 
Washington,  Pennsylvania;  and  the  party  of  the  first  part 
hereby  agrees  to  accept  such  sum  as  fall  consideration  and 
payment  for  such  yearly  delay,  until  one  well  shall  be  com- 
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pleted.  And  a  failure  to  compleie  ooe  well,  or  to  make  any 
Buoh  payment  within  eueh  time  and  such  place,  aa  above 
mentioned,  shall  reader  this  lease  null  and  void,  and  to  remain 
without  efifect  between  the  two  parties" 

The  plaintiff's  statement  averred  that  the  de&ndact  had 
never  completed  a  well  on  the  demised  premiseSy  and  claimed 
^o  receive  $53,  due  January  7, 1889;  $53^  due  July  7,  1889; 
$250,  due  October  7, 1889;  and  $53,  due  January  7, 1890.  The 
affidavit  of  defense  set  forth,  in  substance^  that  by  the  terms 
of  the  lease  the  only  right  granted  was  the  right  to  operate  fur 
gas  or  oil;  that  the  defendant  never  entered  into  the  possession 
for  this  purpose,  while  the  plaintiff,  not  only  at  the  time  of  the 
lease,  but  when  the  several  suras  sued  for  became  due  respect- 
ively, was  and  still  is  in  possession  of  the  land  described  in  the 
lease,  and  that,  under  these  circumstances,  and  according  to 
tlie  law  as  declared  in  the  decisions  of  this  court,  the  lease,  by 
its  terms,  on  the  defendant's  failure  to  put  down  one  well,  or 
to  make  anyone  of  the  payments  specified,  became  ipso  facto 
null  and  void,  without  re-entry,  and  that  therefore  there  is 
now  no  liability  upon  the  part  of  the  defendant  either  to  pay 
or  to  perform. 

Tiie  case  is  in  all  respects  governed  by  our  decision  in  WiUs 
V.  Manufacturers'  Natural  Gas  Co,,  130  Pa.  St  222.  It  is 
true,  the  ]essor^s  possession  was  not  alluded  to  in  the  discus- 
sion and  decision  of  that  case,  nor  do  we  regard  the  question 
whetlier  or  not  be  was  in  possession  subject  to  the  lease  as  a 
matter  of  any  great  significance.  We  agree  with  the  appellant 
in  its  contention  that  if  in  such  a  case  as  this  the  lessor 
should  choose  to  avail  himself  of  the  forfeiture  clause  in  his 
contract)  a  formal  re-entry,  to  take  advantage  of  the  breach, 
was  not  required;  the  authorities  cited  by  the  appellant  are 
decisive  of  the  question.  In  Hamilton  v.  Elliott^  5  Serg.  &  R. 
375,  there  was  a  conveyance  of  a  freehold  by  A  to  B,  upon 
certain  conditions  which  were  not  complied  with,  the  grantor, 
in  accordance  with  the  terms  of  the  grant,  remaining  in  the 
possession  from  the  time  of  the  conveyance  until  after  the 
forfeiiure  accrued;  and  it  w.is  held,  in  a  suit  by  the  assignee 
of  A,  that  by  reason  of  the  breach  of  the  condition  wliilst  A 
was  in  the  actual  possession,  the  estate  revested  in  A  without  a 
formal  entry  to  take  advantage  of  the  breach  or  notice  of  the 
non-performance  of  the  condition.  As  the  grantor  was  already 
in  the  possession,  it  was  deemed  unnecessary  that  he  should 
go  out  in  order  that  he  might  re-enter^  or  that  the  grantee 
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should  have  formal  notice  of  what  he  already  knew;  viz.,  that 
the  condition  was  not  performed.  To  the  same  effect  are  the 
other  cases  cited  by  the  appellant:  Dickey  v.  McOuUough^  2  Watts 
&  S.  99;  Feather  v.  Strohoeckety  3  Pear.  A  W.  508;  24  Am.  Dec. 
842;  and  Bear  t.  Wkisler,  7  Watts,  149.  The  same  rule  has  been 
applied  to  leases  for  years:  KenHck  ▼.  Smick^  7  Watts  <fc  S.  41; 
Sheaffer  v.  Shenffer,  87  Pa.  St  525;  Davis  v.  Moss,  38  Pa.  St 
346;  Brown  v.  BenneU,  75  Pa.  St.  420;  Brown  ▼.  Vandergrift, 
80  Pa.  St.  142;  and  Munroe  v.  Armstrong,  96  Pa.  St  807.  But 
as  by  the  terms  of  the  lease  Ray,  the  plaintiff,  was  entitled  to 
remain  in  possession  of  the  land,  subject  to  the  right  of  the 
company  to  drill  and  operate  for  oil  and  gas,  his  occupancy  of 
the  land  at  and  after  the  tincie  of  the  breach  can  be  of  little 
consequence,  unless  by  jumxe  act  in  assertion  of  the  forfeiture 
he  gave  it  a  greater  effect  It  was  certainly  not  necessary 
that  he  should  abandon  the  possession,  to  which,  by  the  very 
terms  of  his  contract,  he  was  entitled,  in  order  that  he  might 
insist  upon  performance  by  the  lessee;  the  lessor's  election  to 
forfeit  whilst  he  is  in  the  actual  possession  may  be  regarded 
as  a  constnictiTe  entry  under  his  title. 

But  it  is  said  that  the  doctrine  declared  in  WtUs  v.  Sfannh 
facturers*  Natural  Oas  Co,,  130  Pa.  St  222,  is  an  innovation 
or  change  in  the  law;  that  the  parties  must  be  presumed  to 
haye  contracted  in  view  of  the  general  law  as  it  was  ex« 
pounded  when  their  engagements  were  formed;  and  to  deter- 
mine the  legal  effect  of  the  contract  otherwise  is  to  impair  its 
obligation,  in  contravention  of  the  tenth  section  of  the  first 
article  of  the  federal  constitution.  In  Kenriek  v.  Swick,  7 
Watts  &  S.  41,  and  in  Sheaffer  v.  Sheaffer,  37  Pa.  St.  625,  al- 
though the  condition  in  each  case  was  inserted  in  the  interest 
of  the  lessor,  it  was  held  that  upon  breach  of  the  condition 
by  the  lessee,  the  lease  was  ipso  facto  absolutely  Toid  without 
re-entry,  and  could  not  afterwards  be  affirmed  or  continued 
by  any  subsequent  recognition  of  the  tenancy  on  part  of  the 
lessor,  or  by  any  act  of  his,  other  than  the  making  of  a  new 
lease.  But,  as  we  said  in  WiUs  v.  Manufacturenf  Natural 
Gas  Co.^  130  Pa.  St.  222,  the  rigor  of  the  rule  was  relaxed  in 
Davis  ▼.  Mo8S,  38  Pa.  6t  346,  where  the  forfeiture  was  said  to 
depend  upon  the  terms  of  the  instrument,  '^  unless  there  be 
evidence  to  affect  the  landlord  with  a  waiver  of  the  breach, 
like  the  receipt  of  rent  or  other  equally  unequivocal  act,"  in 
which  ease  the  lease  may  be  continued  at  the  instanoe  of  the 
lessee.     The  ruling  in  Davis  v.  Moss,  38  Pa.  St  346,  was  the 
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first  step  in  the  transition  from  the  doctrine  of  Kenrick  v. 
Smicky  7  Watts  &  S.  41,  to  the  now  well-settled  rule  laid  down 
in  Ocdey  v.  KeUerman,  123  Pa.  St.  491,  and  Wilh  v.  il/iat*- 
facturer^  Naturai  Oas  Co.,  130  Pa.  St.  222,  where  the  princi- 
ple is  established  that  where  the  condition  appears  to  have 
been  inserted  solely  in  the  interest  of  the  lessor,  the  lease  is 
void  upon  the  breach,  if  the  lessor  by  some  positive  act  elects 
to  take  advantage  of  it.  The  departure  from  DavU  v.  MosSy 
88  Pa.  St  346,  is  greater,  perhaps,  than  the  reasoning  in  the 
case  last  cited  would  seem  to  indicate,  but  it  was  taken  on 
due  deliberation  and  careful  study  of  the  principles  involved, 
and  we  are  not  inclined  to  recede  from  the  position  assumed. 
It  is  a  somewhat  significant  fact  that  in  all  the  cases  cited, 
including  Davis  v.  Moss,  38  Pa.  St  346,  the  forfeiture  was  set 
up  by  the  lessor,  in  whose  interest  the  condition  was  inserted, 
upon  the  default  of  the  lessee;  in  none  of  them,  as  in  the  case 
at  bar,  did  the  lessee  set  up  his  own  default  as  a  cause  of  for- 
feiture. No  case  has  been  brought  to  our  notice  in  which  the 
lessee  was  allowed  to  take  advantage  of  his  own  wrong,  or  to 
set  up  his  own  default,  to  work  a  forfeiture  of  his  own  con- 
tract;  it  must  be  conceded,  however,  that  if  the  old  rule  is  the 
right  one,  this  anomalous  result  must  ensue.  Persons  may, 
perhaps,  contract  expressly  in  this  form,  and  to  this  effect; 
when  they  do,  the  transaction  amounts  to  a  mere  option,  and 
the  lessee  in  setting  up  his  own  default  simply  avails  himself 
of  an  elective  right  secured  to  him  in  his  contract  We  do  not 
understand  the  contract  in  suit  to  be  of  this  character.  The 
clear  purpose  of  the  lessor  was  to  have  his  lands  operated  for 
oil  or  gas,  and  the  condition  was  inserted  for  his  benefit 
Whilst  the  obligation  on  part  of  the  lessee  to  operate  is  not 
expressed  in  so  many  words,  it  arises  by  necessary  implica* 
tion.  The  lease  was  for  the  express  purpose  of  drilling  and 
boring  for  oil  or  gas,  the  lessor  in  a  certain  event  to  receive  a 
share  of  the  production  as  a  royalty  or  rent,  and  in  another 
event  to  be  paid  five  hundred  dollars  per  annum  for  each  gas- 
well  the  product  of  which  was  conducted  from  the  land  for 
consumption.  If  a  farm  is  leased  for  farming  purposes,  the 
lessee  to  deliver  to  the  lessor  a  share  of  the  crops,  in  the  nature 
of  rent,  it  would  be  absurd  to  say,  because  there  was  no  express 
engagement  to  farm,  that  the  lessee  was  under  no  obligaton 
to  cultivate  the  land;  an  engagement  to  farm  in  a  proper 
manner,  and  to  a  reasonable  extent,  is  necessarily  implied. 
The  clear  purpose  of  the  parties  to  this  lease  was  to  have  the 
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lands  developed,  and  the  half-yearly  payments  and  the  other 
Bums  stipulated  were  intended  not  only  to  spur  the  operator, 
but  to  compensate  Ray  for  the  operator's  delay  or  default. 
The  lessor's  hands  have  been  tied  for  two  years.  We  do  not 
know  that  he  lost  anything  in  royalties,  or  that  he  suffered  by 
drainage,  for  the  territory  might  have  proved  nnproductive; 
but  as  the  transaction  was  founded  in  the  hope  that  either  oil 
or  gas,  or  both,  might  be  found  in  paying  quantities,  it  was 
competent  for  the  parties  to  contract  in  advance  for  the 
amount  of  compensation  to  which,  in  the  event  of  delay  or  de- 
fault in  development,  the  lessor  would  be  entitled.  The  provis- 
ion for  forfeiture  was  doubtless  inserted  in  anticipation  that 
the  lessee  might  make  default  and  become  unable  to  pay,  in 
which  event  he  might  put  an  end  to  the  lessee's  pretensions,  and 
seek  other  means  of  development.  This  clause  having  been 
inserted  as  a  protection  to  the  lessor,  he  had  the  right  either 
to  declare  the  forfeiture  or  to  afBrm  the  continuance  of  the 
contract;  and  if  the  lessor  did  not  choose  to  avail  himself  of 
the  forfeiture,  the  lessee  cannot  set  it  up  as  a  defense  to  an 
action  in  affirmance  of  the  contract:  Oaley  v.  Kellerman^  123 
Pa.  St.  491;  WiU$  v.  Manufacturers'  Natural  Gas  Co.,  130  Pa. 
St.  222. 

The  courts  of  highest  authority  of  all  the  states,  and  of  the 
United  States,  are  not  infrequently  constrained  to  change  their 
rulings  upon  questions  of  the  highest  importance.  In  so  do- 
ing, the  doctrine  is,  not  that  the  law  is  changed,  but  that  the 
court  was  mistaken  in  its  former  decision,  and  that  the  law  is, 
and  really  always  was,  as  it  is  expounded  in  the  later  decision 
upon  the  subject.  The  members  of  the  judiciary  in  nq  proper 
sense  can  be  said  to  make  or  change  the  law;  they  simply  ex- 
pound ^nd  apply  it  to  individual  cases.  To  this  general  doc- 
trine there  is  a  well-established  exception,  as  follows:  '*  After 
a  statute  has  been  settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights  are  concerned,  as 
much  a  part  of  the  statute  as  the  text  itself,  and  a  change  of 
decision  is,  to  all  intents  and  purposes,  the  same,  in  effect,  on 
contracts  as  an  amendment  of  the  law  by  means  of  a  legisla- 
tive enactment":  Douglass  v.  Pike  Co.j  101  U.  S.  677.  See  also 
Anderson  v.  Santa  Anna,  116  U..  S.  361,  and  cases  there  cited; 
Cooley's  Constitutional  Limitations,  474-477.  To  this  effect, 
and  no  more,  we  understand  to  be  the  cases  of  Ohio  etc.  Trust 
Co,  V.  Deboltj  16  How.  432;  Oelpcke  v.  Dubuque,  1  Wall.  175; 
[lazemeyer  v.  Iowa  Co,y  3  Wall.  294;  Oleott  v.  Supervisors^  16 
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Wall.  678.  In  Ohio  etc.  3Vvte  Co.  t.  DehoUy  16  How.  432,  the 
doctrine  is  thus  stated:  "  The  sonnd  and  tme  rule  is,  that  if  a 
contract,  whan  made,  was  valid  by  the  laws  of  the  state  as 
then  expounded  by  all  the  departments  of  the  government 
and  administered  in  its  courts  of  justice,  its  validity  and  obli- 
gation  cannot  be  impaired  by  any  subsequent  act  of  the  legis- 
lature, or  the  decision  of  its  courts  altering  the  construction  of 
the  law."  The  ruling  applies,  it  will  be  observed,  not  to  the 
general  law  common  to  all  the  states,  but  to  the  laws  of  the 
state  '*  as  expounded  by  all  the  departments  of  its  govern* 
ment ";  and  it  is  held  that  contracts  valid  by  these  laws  may 
not  be  impaired,  *^  either  by  subsequent  legislation,  or  by  the 
decisions  of  its  courts  altering  their  construction."  The  refer* 
ence  is,  of  course,  to  the  statute  law. 

In  New  Orieam  WcUer^worJa  Co.  v.  Louiriafui  4te,  Co,^  125 
U.  S.  18,  the  law  on  this  subject  is  stated  as  follows:  ^*  In  order 
to  come  within  the  provision  of  the  constitution  of  the  United 
States  which  declares  that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,  not  only  must  the  obligation  of 
a  contract  have  been  impaired,  but  it  must  have  been  impaired 
by  a  law  of  the  state.  The  prohibition  is  aimed  at  the  legisla- 
tive power  of  the  state,  and  not  at  the  decisions  of  its  courts, 
or  the  acts  of  administrative  or  executive  boards  or  officers,  or 
the  doings  of  corporations  or  individuals.  This  court,  there- 
fore, has  no  jurisdiction  to  review  a  judgment  of  the  highest 
court  of  a  state  on  the  ground  that  the  obligation  of  a  contract 
has  been  impaired,  unless  some  legislative  act  of  the  state  has 
been  upheld  by  the  judgment  sought  to  be  reviewed."  "  We 
are  not  .authorized  by  the  judicary  act,"  says  Mr.  Justice  Mil- 
ler, in  Knox  v.  Exchange  Bank^  12  Wall.  388,  "to  review  the 
judgments  of  the  state  courts  because  their  judgments  refuse 
to  give  effect  to  valid  contracts,  or  because  those  judgments, 
in  their  effect,  impair  the  obligation  of  contracts.  If  we  did, 
every  case  decided  in  a  state  court  could  be  brought  here, 
when  the  party  setting  up  a  contract  alleged  that  the  court 
had  taken  a  different  view  of  its  obligation  to  that  which  he 
held."  To  bring  the  case  within  this  provision  of  the  federal 
constitution,  it  must  be  the  constitution,  or  a  statute,  or  some 
enactment  that  has  the  force  of  law,  either  of  the  state  or  of 
some  municipality  exercising  legislative  power  delegated  by 
the  state,  which  impairs  the  obligations  of  a  contract:  fPU- 
liama  v.  Bruffy,  96  U.  8.  176-183;  United  States  v.  Net» 
OrUam,  98  U.  S.  381-392;   Murray  v.  Charleston,  96  U.  8. 
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4S2-A40;  Meriwether  v.  Oarrett,  102  U.  S.  472.  In  the  very 
recent  case  of  Lehigh  Water  Co,  v.  Eastorij  121  U.  S.  388, 
Mr.  Justice  Harlan  says:  '*  The  state  coart  may  erroneously 
determine  questions  arising  under  a  contract  which  constitutes 
the  basis  of  the  suit  before  it;  it  may  hold  the  contract  void, 
which  in  our  opinion  is  valid;  it  may  adjudge  the  contract  to  be 
valid,  which  in  our  opinion  is  void;  or  its  interpretation  of  the 
contract  may,  in  our  opinion,  be  radically  wrong;  but  in  neither 
of  such  cases  would  the  judgment  be  reviewable  by  this  court 
under  the  clause  of  the  constitution  protecting  the  obligation 
of  contracts  against  impairment  by  state  legislation,  and  un- 
der the  existing  statutes  defining  and  regulating  its  jurisdic- 
tion, unless  that  judgment,  in  terms,  or  by  its  necessary 
operation,  gives  effect  to  some  provision  of  the  state  constitu- 
tion, or  some  legislative  enactment  of  the  state,  which  is 
claimed  by  the  unsuccessful  party  to  impair  the  obligation  of 
the  particular  contract  in  question." 

The  affidavit,  in  our  opinion,  is  insufficient,  and  the  judg- 
ment was  rightly  entered. 

Judgment  affirmed. 

SMILEY  V.   OAS  company. 

Clare,  J.  The  clause  of  forfeiture  in  this  case  would  seem 
to  apply,  not  to  the  half-yearly  sums  of  $250,  but  to  the 
annual  payments  of  $500  to  be  made  for  gas  rent  of  the  well, 
or  each  of  the  wells,  the  product  of  which  should  be  conducted 
off  the  farm  for  consumption  within  the  period  covered  by  the 
lease,  which  was  **  for  two  years,  or  so  long  thereafter  as  oil  or 
gas  is  found  in  paying  quantities,"  or  to  a  failure  to  put  down 
any  well  within  two  years.  There  was  no  time  within  two 
years  in  which  the  lessees  were  bound  to  put  down  a 
well  under  penalty  of  forefeiture;  but  for  certain  periods 
of  delay  within  that  time  they  were  to  pay  certain  sums  of 
money,  which  in  a  certain  event  were  to  be  credited  upon  the 
rent,  when  a  well  or  wells  were  put  down  producing  oil  or  gas 
in  paying  quantities.  The  last  payment  of  $250  was  due  on 
February  4,  1890,  and  the  suit  was  brought  March  14, 1890, 
whilst  the  two  years  did  not  expire  until  August  4th  there- 
after. The  time  for  forfeiture,  therefore,  had  not  yet  arrived. 
But  if  this  were  not  so,  the  case  is  governed  by  our  opinion 
filed  in  Ray  v.  Wettem  Penn.  Natural  Qaa  Co.j  188  Pa.  St. 
576;  ante,  p.  922,  filed  at  present  term. 

The  judgment  is  affirmed. 

Ail  Bt.  Rep.,  Vol.  XXL— M 
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AOERTXB  V.   VANDERORIFT. 

Clark,  J.  The  principal  question  in  this  case,  mrising  oat 
of  the  clause  of  forfeiture  contained  in  the  lease,  is  decided  in 
Ray  ▼.  Western  Penn.  Natural  Oa$  Co.,  138  Pa.  8t  576,  antei 
p.  922.  We  there  held,  following  our  own  cases  of  Qaley  y. 
KeUerman,  123  Pa.  St  492,  and  Wills  v.  Manufacturers^  Natural 
Oas  Co.,  130  Pa.  St  222,  that  as  this  clause  was  inserted  in 
the  interest  of  .the  lessor,  he  had  the  option  either  to  declare 
tlie  forfeiture  or  to  affirm  the  continuance  of  the  contract,  and 
if  the  lessor  does  not  choose  to  avail  himself  of  the  forfeiture, 
it  cannot  be  set  up  by  the  lessee  as  a  defense  to  an  action 
in  affirmance  of  the  lease. 

The  case  differs  from  Ray  r.  Western  Penn.  Natural  Oas  Co^ 
138  Pa.  St  676,  anU,  p.  922,  in  this,  however,  that  Eva  C. 
Agerter,  the  lessee  at  the  time  of  the  making  and  execution  of 
the  lease,  was  and  still  is  a  feme  covert,  being  the  lawful  wife 
of  Christopher  D.  Agerter,  who  joined  her  in  the  execution 
thereof;  and  it  is  contended  that  as  the  said  lease  was  not 
acknowledged  as  required  by  law,  it  is  null  and  void,  and  that 
the  plaintiff,  upon  that  ground,  if  not  upon  any  other,  was  not 
entitled  to  judgment,  for  want  of  a  sufficient  affidavit  of 
defense. 

As  the  validity  of  the  lease  in  question  is  not  affected  by 
any  statute  in  force  at  the  time  the  lease  was  made,  the  ques- 
tion is  to  be  determined  according  to  the  principles  of  the  com- 
mon law.  The  contracts  of  a  married  woman,  at  the  common 
law,  were  absolutely  void,  but  they  have  been  held  valid  when 
set  up  by  her  in  her  own  behalf^  and  when  she  is  not  in  default 
in  performance  on  her  part 

It  has  been  held  that  she  may  take  a  lease;  and  if  she  in 
fact  voluntarily  performs  all  the  stipulations  on  her  part  to 
be  performed,  the  lessor  will  not  be  permitted  to  treat  the  lease 
as  void,  for  this  would  be  against  equity  and  good  conscience: 
Baxter  v.  Smith,  6  Binn.  427.  She  may  take  a  conveyance  in 
fee  of  lands  to  herself,  and  the  fact  that  it  is  encumbered  with 
a  condition  will  not  prevent  its  vesting:  Bortz  v.  Bortt,  48  Pa. 
St  382;  86  Am.  Dec.  603.  She  may  hold  lands  purchased 
under  an  executory  agreement  upon  which  she  has  paid  the 
installments  of  purchase-money  as  they  fell  due,  averring  her 
readiness  and  willingness  to  pay  the  balance  as  it  shall  become 
due.  Such  a  contract  can  be  rescinded  only  on  her  refusal  to 
perform  the  conditions:  Vance  v.  Nogl^,  70  Pa.  St  176.  In 
Walker  v.  Coover,  65  Pa.  St  430,  it  was  held  that  an  aasign* 
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ment  of  bonds  to  a  married  woman,  as  collateral  secnrityi 
upon  her  undertaking  to  pay  certain  debts  of  the  assignor, 
was  good  notwithstanding  her  coverture,  she  having  paid  part 
of  the  debts  and  averred  her  readiness  to  pay  the  remainder. 

It  is  not  pretended  that  the  plaintiff  has  not  in  all  respects 
complied  with  her  contract  She  has  not  sought  to  avoid  the 
instrument,  nor  has  she  interfered  with  the  defendant,  or  in 
any  way  or  manner  prevented  him  from  operating  under  the 
lease.  On  the  contrary,  she  has  respected  his  rights,  has  re- 
frained from  operating  herself,  or  through  others,  and,  still 
standing  upon  her  contract,  she  demands  that  the  defendant 
shall  comply  with  his  covenants.  An  affidavit  of  defense  set- 
ting up  coverture,  under  such  circumstanceSi  is  insufficient: 
Kahn  v.  Pickard,  5  Week.  Not.  537. 

The  judgment  is  affirmed. 

MERTZ   V,   VANDERORIFT. 

Clark,  J.  This  case  is  in  all  respects  governed  by  the 
principles  set  forth  in  our  opinion  in  Ray  v.  Western  Penn* 
Natural  Gas  Co.,  138  Pa.  St.  576;  ante,  p.  922. 

Judgment  affirmed. 


Landlord  and  Tenant.  —  Where  the  tenant  so  acta  aa  to  work  a  forfeit- 
ure of  his  lease,  the  landlord  may  either  treat  him  as  a  trespasser,  and  eject 
him  without  notice  to  quit,  or  elect  to  continue  the  lease  and  treat  him  as  a 
tenant:  Duke  v.  Harper,  6  Yerg.  280;  27  Adl  Dea  462,  and  note;  Oarn' 
hari  V.  Fhmey,  40  Mo.  449;  93  Am.  Dea  303.  And  a  surety  for  the  payment 
of  rent,  in  a  lease  conditioned  to  be  void  upon  the  non-payment  thereof,  re- 
mains bonnd,  notwithstanding  a  breach  of  the  condition,  if  the  landlord 
waives  the  forfeiture:  dark  v.  Jonei^  1  Denio^  516;  48  Am.  Dee.  706^  and 
note. 

Marrisd  Wombn,  Oontraois  of.  —  A  oootraet  with  a  married  woman  is 
binding  upon  the  opposite  par^,  where  abe  has  paid  the  consideration  or  per* 
formed  her  part  of  lh«  agretmmtt  Bmm  v.  Booiif,  SD  K.  H.  411|  §1  Am. 
Deo.  235. 
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ESTATB   OP    WOODBURN. 

PM  PBHVSTLTAlliA  8TAXB,  6(M.] 

Hratis  of  Dbobdsnts  —  Blbctiosi  bt  Widow  di  Iovobavob  ov  Faoh 
NOT  BiMDiKO.  —  Under  a  stainte  allowing  the  widow  to  take  ander  her 
huHband*!  will,  or  to  elect  to  repodiate  it  and  take  under  the  inteetato 
law,  an  riection  by  her  to  take  ander  the  will,  made  in  ignoranoe  of  the 
facts,  and  of  her  rights  and  of  the  relative  valnet  of  the  properties  be- 
tween whioh  she  may  choose,  is  not  binding  upon  her,  espeoiallyif  made 
shortly  after  her  husband's  death. 

ESTATBS  OF  DSGKDKNTS  —  InOOMI,    WHIN  PaSSK    TO  TlNAHT    FOB  LiFB. — 

Where  a  testator  has  made  a  lease  of  his  land  for  oil  pnrposes  prior  to 
his  death,  nnder  a  lease  providing  that  he  shall  reoeive  a  definite  por- 
tion of  the  oil  produced,  and  in  his  will  has  bequeathed  the  income  of 
his  estate  to  tenants  for  life,  his  share  of  the  oil  produced  after  his  death 
ia  income,  to  which  the  tenants  for  life  are  entitled  as  such. 

Petition  by  executors  for  the  distribution  of  the  proceeds  of 
the  sale  of  the  estate  of  Samuel  Woodburn,  who  died  in  April, 
1889,  leaving  a  will,  by  which  he  bequeathed  the  use  of  a 
one-third  interest  in  his  estate,  both  real  and  personal,  to  be 
paid  yearly  to  his  wife,  Mary  Woodburn.  The  use  of  the 
remaining  two  thirds  of  svch  estate  he  bequeathed  to  his  five 
children  or  their  heirs,  during  the  lifetime  of  his  wife,  to  be 
paid  yearly  to  their  guardian,  or  on  " maturity"  (majority?) 
to  each  one  individually,  and  on  the  death  of  the  wife  the 
property  to  be  equally  divided  between  the  five  children  or 
their  heirs.  On  April  29,  1889,  the  testator's  widow  filed  a 
writing  under  seal,  at  the  request  of  the  executors,  by  which 
she  elected  to  take  under  the  will.  Shortly  thereafter  she  re- 
pudiated this  election,  on  the  ground  that  it  was  made  in  igno- 
rance of  the  facts  and  of  her  rights.  The  court  below  decided 
that  the  widow  was  not  bound  by  her  election  to  take  under 
the  will,  but  was  entitled  to  take  under  the  intestate  laws;  and 
the  executors  appeaL  The  remaining  facts  are  stated  in  the 
opinion. 

T,  J.  Duncan  and  John  Aikeny  for  the  appellanto. 

T,  F.  Birch  and  J.  L,  Judson,  for  the  appellee. 

Paxson,  C.  J.  This  record  presents  two  questions,  which 
may  be  briefly  stated  thus:  (a)  Was  the  widow  of  Samuel 
Woodburn,  deceased,  bound  by  her  first  election  to  take 
under  the  will?  and  (b)  whether  the  oil  produced  from  the 
testator's  real  estate  was  a  part  of  the  corpus  of  the  estate. 

In  regard  to  the  first  question,  the  auditor  has  found  that 
the  widow  signed  the  paper  electing  to  take  under  the  will  in 
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ignorance  of  her  rights;  that  in  doing  so  she  was  ignorantlj 
assenting  to  what  she  did  not  comprehend,  to  what  had  never 
been  explained  to  her;  that  is,  the  effect  and  purpose  of  the 
paper.  He  says:  "The  executor, shortly  after  the  testator's 
death,  called  *ipou  the  widow  with  the  paper  showing  her  ao- 
ceptance  of  the  terms  of  the  will,  but  does  not  think  he  made 
any  explanation  of  her  rights  under  the  will  or  under  the  law. 
He  told  her  what  it  was  for,  and  she  signed  it  He  further 
says  that  at  that  time  he  believed  ^e  took  the  same  one 
third  under  the  will  that  she  was  entitled  to  under  the  intes- 
tate law.  She  says  the  executor  explained  to  her  that  it  was 
something  relating  to  Mr.  Woodburn's  will;  that  he  did  not 
persuade  her  to  sign  that  first  paper;  he  just  said  it  was  a 
paper  connected  with  the  estate.  The  auditor  believed  that  if 
she  got  any  impression  at  all  from  the  executor,  it  must  have 
been  that  she  was  signing  a  paper  which  was  to  give  her  the 
same  one  third  she  would  have  taken  under  the  intestate 
law/' 

The  law  upon  this  point  is  settled.  While  there  is  no  alle- 
gation that  the  widow  was  intentionally  deceived  or  misled, 
yet  the  fact  remains  that  she  signed  the  paper  in  ignorance  of 
her  rights,  without  any  attempt  on  the  part  of  the  executor  to 
inform  her  of  them,  or  of  the  effect  of  the  paper  to  which  he 
procured  her  signature.  Indeed,  he  appears  to  have  been 
ignorant  upon  the  subject  himself.  The  authorities  are  clear 
that  nothing  lees  than  unequivocal  acts  will  prove  an  election, 
and  they  must  be  done  with  a  knowledge  of  the  party's  rights, 
as  well  as  of  the  circumstances  of  the  case.  Nothing  less  than 
an  act  intelligently  done  will  be  sufficient  She  should  know, 
and  if  she  does  not,  she  should  be  informed,  of  the  relative 
values  of  the  properties  between  which  she  was  empowered  to 
choose;  in  other  words,  her  election  must  be  made  with  a  full 
knowledge  of  the  facts.  The  rule  applies  with  especial  force 
where  the  widow  is  called  upon,  as  in  this  case,  to  make  her 
election  shortly  after  her  husband's  death:  Anderson^s  Appeal^ 
36  Pa.  St.  492;  Cox  v.  Rogers,  77  Pa.  St  167;  Bierer'a  Appeal^ 
92  Pa.  St  266. 

In  regard  to  the  second  question,  the  auditor  has  found  that 
the  testator,  prior  to  his  death,  had  leased  his  farm  for  oil  pur- 
poses. The  lessee  was  to  pay  $500  in  cash,  and  $6,750  within 
sixty  days  from  the  date  of  the  lease,  and  one  eighth  of  all  the 
oil  produced.  The  lessee  entered  under  the  terms  of  this  lease, 
and  at  the  time  of  the  testator's  death  there  were  three  pro- 
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dacing  wells  apon  the  premises,  and  a  fourth  well  was  being 
drilled.  This  last  well  was  producing  at  the  date  of  the  first 
meeting  of  the  auditor.  The  oil  in  the  pipe-lines  to  the  credit 
of  the  testator  at  the  time  of  his  death  was  sold  bj  his  execu- 
tors for  $697.57.  No  question  arises  as  to  this  money.  It  was 
clearly  a  part  of  the  corpus  of  the  estate.  The  oil  run  into  the 
pipe*lines  since  testator's  death  was  sold  by  the  executors  for 
$2,463.77.  We  are  of  opinion  that  this  was  a  part  of  the  in- 
come of  the  estate.  It  was  so  held  by  the  auditor  and  the 
court  below,  and  we  think  correctly.  The  right  of  a  life  ten- 
ant to  operate  previously  opened  mines,  and  work  the  same 
even  to  exhaustion,  cannot  be  questioned:  Eley*B  Appeal^  103 
Pa.  St.  303,  and  cases  there  cited. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants. 

Wnx}W,  ELvcmov  ov,  to  Taki  vhdxr  ths  Pbotbidkb  or  Htobahd** 
WrLL.  — A  widow  who  has  elected  to  take  under  the  proyiuoiia  of  her  hna- 
baair«  will  is  estopped  to  assert  claims  against  the  estate  inoonsictent  there- 
with: Note  to  Shivert  v.  Simmotu,  2S  Am.  Rep.  376,  377.  Bat  when  she 
makes  such  election  in  ignorance  of  her  rights,  she  is  not  bound  thereby: 
Note  to  Biaek  ▼.  Ward,  15  Am.  Rep.  176»  177;  AdsU  v.  AtUk,  2  Johns.  Ch. 
44S;  7  Am.  Dec.  539.  But  an  election  once  made,  and  affirmed  by  bringing 
suit,  will  not  be  set  aside  on  the  ground  of  mistake,  except  upon  strong  and 
clear  proof:  HaWs  Case,  11  Bland  Ch.  203;  17  Am.  Dea  275. 

Inooms,  to  Whom  Bklonos.  —  As  to  who  is  entitled  to  the  income  and 
profits  of  corporate  stock  as  between  the  life  tenant  and  remainderman,  see 
KniUzieman's  B^tiaie,  136  Pa.  St.  142;  20  Am.  St.  Rep.  909,  and  note;  Gibbont 
V.  Malion,  4  Mackey,  130;  54  Am.  Rep.  262,  and  note  264-269.  The  tenant 
for  life  has  the  right  to  the  profits  obtained  from  working  mines  already 
opened  on  the  land  before  the  commencement  of  his  life  estate:  Xfun's  Ap^ 
fHs.ll,  31  Pa.  St.  44;  72  Am.  Dea  72L  See  also  SUmebraier  r.  ZoUidBqfar,  flf 
Md.  154;  36  Am.  Rep.  364. 
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ADYAKOfeMBNT,  what  if,  and  how  proT^d,  896^ 
ArFinrnr  defined,  797. 

Am  kudmbnt  of  proof  of  senriee  of  prooon»  87* 
AssiONMXNT,  equitable,  what  is,  899. 
Attorn KTS,  contract  oif,  to  share  fees  is  told,  20. 
ondue  influence  over  client,  pretumptiosi  of^  96ii 

CuATTBL  MoRTOAGSS,  delay  in  filing  for  reeord»  S8IL 
recording,  actual  notice  is  equivalent  to^  Sftk 
recording,  effect  of,  282,  283. 
recording,  necessity  of,  282. 
recording,  when  complete,  282. 
Civil  Rights,  discrimination  against  persons  because  of  color,  584. 
Constitutional  Law,  classification  of  subjects  of  legislation  is  permlssi^ 

ble,  782. 
general  and  special  laws,  what  are,  within  meaning  of  oonstitntiona] 

prohibition,  780-789. 
general  law  is  one  operating  in  all  parts  of  the  state  under  the  same  air* 

cu instances,  781. 
general  law  may  classify  subjects  of,  782. 

general  law,  statute  which  embraces  all  of  a  class  of  persons  in  like  cir- 
cumstances is,  781. 
municipal  corporations,  statute  applioaUe  to  one  only,  when  valid,  78fr-> 

789. 
municipal  corporation,  statutes  applying  to  one  dass  of,  when  valid,  784. 
provision  declaring  that  laws  of  general  nature  shall  have  uniform 

operation,  construction  of,  781. 
provisions  forbidding  special  legislation  are  mandatory,  780. 
provisions  forbidding  special  legislation^  whether  statute  violates,  when 

a  judicial  question,  780. 
special  law,  statute  relating  to  particular  things  and  persons  out  of  a 

class  is,  781,  782. 
special  legislation,  instances  of  iuTalid,  788,  789. 
statutes  classifying  municipal  corporations,  783,  784. 
statutes  general  in  form,  but  which  can  never  apply  to  but  one  oountj 

or  municipality,  782. 
substance,  and  not  mere  form,  of  the  statute  must  be  considered,  781. 
uniform  operation  of  laws  distinguished  from  universal,  781. 
CosFORATiON,  deed  executed  by  president,  when  his  personal  aot^  841« 
vtt/ti  rtVef,  estoppel  against  urging  defense  of,  913. 
repeal  or  modification  of  charter  and  franchises  of,  148. 
Co-tenants,  conveyance  by  one  in  severalty,  effect  of,  474. 

grant  by  one,  of  the  right  to  take  water  from  the  common  lands  is  void, 

694,595. 
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OoTXMAirn  RiSTRicmro  Use  of  Lavh,  absence  of  ttatement  that  restrictioii 

it  for  the  benefit  of  land  retained,  489. 
ehangea  in  condition  of  property  when  Jnstifiee  refusal  to  enforoo^  498L 
condition  of  forfeitore,  equity  will  enforoe,  notwithstanding  condition, 

485. 
damage  for  violation  not  csMBtal  to  right  to  enforecb  601. 
equity  will  enforce  in  fmrvr  of  original  owner,  486b 
equity  will  enforce  in  favor  of  owner  of  any  lot  into  which  the  tract  b 

divided,  485. 
equity  will  enforce^  notwithstanding  condition  of  forfeiture^  488^ 
estoppel  to  enforce,  495-498. 

forfeiture  for  breach  of  condition,  equity  will  not  enforce^  485w 
form  of,  is  immaterial,  487* 

injunction,  mandatory,  to  compel  deskntotioaof  hnfldingi  erected  in  vio- 
lation of,  500. 
injunction  to  restraim  breach  ol,  486. 
intended  for  benefit  of  land  retained  cannot  bo  released  by  original 

covenantee,  495. 
intent  in  making,  whether  infembte  from  other  conveyances,  49ft 
intent  in  making,  whether  inferable  from  situation  of  land,  499. 
intent  of  parties  in  making,  whether  must  be  inferred  solely  from  th« 

deed,  499. 
joinder  of  parties  in  bill  to  enforce,  600L 
made  by  vendor  are  taken  most  strongly  against  him,  493. 
need  not  run  with  the  land,  to  entiUe  successor  in  interest  to  enforce, 

487. 
not  made  for  benefit  of  land  are  enforceable  only  by  parties  thereto,  492. 
not  to  build  within  certain  distance  of  the  street,  erection  of  bay- win* 

dowB,  whether  violates,  494. 
not  to  erect  building  on  rear  of  lot,  oonstruetion  of,  494,  496. 
notice  of  fact  of  covenant  and  of  effect  of,  distinction  between,  49I« 
notice  of  restriction,  from  what  inferred,  491. 
perpetual  servitude,  when  created  by,  484,  485. 
personal  agreement  is  enforceable  against  purchasers  with  notice,  487. 
presumption  that  covenant  is  for  benefit  of  land,  489,  491. 
refusal  of  equity  to  enforce  because  of  changes  in  condition  of  lands,  498. 
refusal  to  enforce  because  not  intended  for  benefit  of  land,  602^508. 
release  of,  by  original  covenantee,  when  inopemtive,  495. 
restriction  upon  use  of  land,  right  to  make  and  enforce,  485. 
restriction  upon  use  of  land  may  be  by  condition,  covenant^  roservatioB, 

or  exception,  485. 
restriction,  when  presumed  to  be  for  benefit  of  land  retained,  489,  491. 
restrictive  agreement  not  inserted  in  deed,  wfaetiier  enforceable,  489. 
statement  that  restriction  is  for  the  benefit  of  land  retained,  whether 

essential,  489. 
separate  grantees  of  covenantee,  each  is  entitied  to  benefit  o^  500l 
specific  performance  of,  when  may  be  decreed,  485. 
successors  in  titie,  when  bound  by,  486. 
Obimiital  Law,  arrest,  homicide  in  resisting,  187. 

assault  with  intent  io  murder,  essentials  of  crime  of,  I0lk 
false  pretenses,  obtaining  money  or  goods  by,  266. 
intent  to  kill,  from  what  inferred,  399. 
intent  or  motive  of  accused,  when  be  may  testify  to,  8I8L 
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OuvrfAL  Law,  malice  is  easentUl  to  murder,  399. 
malice  presamed  from  use  of  deadly  weapon,  399. 
murder,  instructioua  as  to  diflferent  degrees  of,  187* 
murder,  iustructiona  to  jury  upou  trial  for,  what  are  aeoetsary,  8BS. 
murder,  threats  of  deceased  against  defendant,  when  admissible^  365w 

Dauagbs,  measure  of,  agreements,  whether  may  oontrol,  122. 

measure  of,  for  breach  of  contract^  12L 
DsnNiTiON  of  affinity,  797. 

of  eansattgninity,  797. 

of  general  and  special  laws,  780,  781. 

of  malice,  646. 

of  probable  cause,  546. 

of  reagesite,  178. 
Dbntists,  statutes  regulating,  310. 
DivoRCB,  adultery  of  plaintiff  as  a  defense,  286w 

adultery,  proof  of,  286. 

▼oid  because  parties  are  non-residents,  219. 

Eabsment,  tenant  in  common  cannot  create,  594,  595 
Eyidehoi,  belief  of  a  party  may  be  proved  by  himself,  314. 

declarations  of  deceased  persons,  when  admissible,  433. 

declarations,  when  admissible,  178. 

good  faith  or  understanding  of  a  party  may  be  testified  to  by  i»imytif^ 
314. 

motive  or  intent,  party  may  testify  to,  314, 

of  good  faith  of  purchaser,  316. 

of  intent  of  party  in  doing  act  claimed  to  1)e  crimtnal,  318. 

of  intent  of  party  in  making  a  contract,  317. 

of  intent  of  party  in  making  or  aecepting  a  transfer,  316b 

of  intent  of  party  in  prosecuting  another,  316. 

of  intent  respecting  dedication  of  land,  31 7« 

of  intent  with  which  act  was  done,  317. 

of  previous  accidents,  whether  admissiUe  to  show  negligenoe^  83^ 

re$  Qtatm^  what  are,  178. 
BzsouTiON,  exemption  of  property  o^  citizens  of  another  state,  152. 

garnishment  of  debt  in  one  state  exempt  by  the  laws  of  another,  ISS. 

See  Redemption. 

Fences,  maltcious  ereetion  of  high,  whether  may  be  enjoined,  51& 
Fiduciary  Relations,  undue  influence  {vesumed  from,  lOL 

SiTARDiAir,  undue  iuilueooe  orer  ward,  when  preeumed,  lOL 

Homestead,  excess  over  amount  allowed,  execution  sale  o^  301 

partition  of,  will  not  be  ordered,  29. 

survivor  8  right  in,  29. 
Husband,  undue  influence  over  wife,  whether  presumed,  102. 

Insurance,  l)ailee  has  an  insurable  interest,  720. 

oral  ag^^eement  for,  883. 

premium,  payment  of,  not  essential  to,  883. 
Intent,  party  may  testify  to  his,  314-319. 

party's  testimony  a-i  to  his,  not  conclusive,  315. 

prosecution,  party  may  testify  to  his  intent  in,  316. 

Joint  Debtors,  release  of  one,  ^hen  releases  the  other,  715. 
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JuDOMBNTS,  jnrisdiotion,  whether  depends  on  fact  of  lerTioe  of 

npon  the  proof  of  inch  eervice,  66. 
■ervice  of  process,  proof  o^  whether  may  be  amended,  56^  67. 
JuRiSDicrioii,  ad  danamm  cUase,  amendments  of,  621,  622. 
ad  danumm  clause  in  complaint^  whether  determines,  618b 
allegation  of  complaint^  whether  controls,  618. 

amount  in  controversy  being  in  excess  of  jurisdiction,  ease  mnst  be  dis- 
missed, 620. 
amount  in  controversy,  error  respeofcin^  will  not  divest  jurisdiotioii, 

620. 
amount  in  controversy,  fraudulent  statement  of,  61 9. 
amount  in  controversy,  how  determined,  618-621. 
amount  in  controversy  in  action  on  bond  is  the  sum  claimed,  not  tiis 

penalty  of  the  bond,  619. 
amount  in  controversy  in  attachment  proceedings  not  determined  by 

value  of  property  attached,  619. 
amount  in  controversy  is  deemed  to  be  the  principal  sum,  exdnaive  of 

interest,  620. 
amount  in  controversy  is  the  aggregate  of  several  distinct  items,  619. 
amount  in  controversy  is  the  damages  claimed,  not  those  suffered,  619. 
amount  in  controversy,  reducing,  to  bring  the  claim  within  jurisdiction, 

620. 
set-off  in  excess  of,  621. 

splitting  entire  transaction  or  account  to  give,  621. 
voluntarily  remitting  part  of  claim  to  bring  case  within,  621. 

Lavdix>bd  and  Tbnant,  covenant  against  assigning,  partial  waiver  of,  688. 

covenant  against  assigning,  waiver  o^  removes  restriction  forever,  588. 

oovenant  restricting  use  of  premises  to  specified  purpoees,  688. 
LiBVL,  commercial  agencies,  publications  of,  when  not  privileged,  624b 


Maucious  PnossounoN,  what  essential  to  maintain  action  for,  646^ 

Mabbisd  Wovbn,  executory  contracts  of,  are  void,  83. 

Mbrokr,  change  in  form  of  action  does  not  avoid,  216. 

MoRTOAGB  to  secure  payment  of  several  notes,  prooeeds  of  sale^  how  to  bs 

applied,  604. 
MoMioiPAj.  CoRPOBATZONB,  delegation  of  powers  to^  by  the  legislature^  STlw 

gift  of  a  fund  for  support  of  the  poor  of,  is  invalid,  768-768. 

liability  of,  for  neglects  of  their  officers,  servants^  or  agents,  469L 

power  of,  to  borrow  money,  873w 

KiooTiABLB  Instbuiibntb,  rooitaLof  oonsideratioo,  whether  affects  indorsee 

with  notice  of  its  failure,  616. 
NoTABT  PuBLio^  sureties  on  bond  of,  when  answerable  for  his  negligenoe^ 

41S. 
NuisASOi,  cause  of  action  for,  when  accrues,  426. 
lapse  of  time  will  not  legalise^  426. 

Pbbpbtuitt,  bequest  of  a  fund  to  be  kept  for  the  support  of  the  poor  of  m 

town  is,  754. 
Pbbsumptioh  of  undue  influence  against  one  made  a  legatee  to  the  exclusion 
of  heirs,  96,  96. 
of  nndue  influence  against  priests,  attorneys,  and  religions  advisers,  96. 
of  nndue  influence  arising  from  confidential  relation  of  testator  and 
legatee,  94. 
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Pminni  viidae  inflnenoe  of,  when  presumed,  99. 
PBOvmoRT  NoTB,  payee,  name  of,  may  be  in  blank,  4Ml 
what  oonstitutet,  436. 

Railway  Corporattons,  pnblic  obligations  of,  cannot  be  esoaped,  170. 
Railways,  depot  grounds,  whether  must  be  inclosed,  289L 
fenoei  and  cattle-guards,  duty  to  maintain,  289. 
aleeping-car  companies,  liability  of,  647. 
RsDiim-xoN  from  foreclosure  sales,  246-247. 

from  foreclosure  sales,  heirs  of  deceased  mortgagor  may  redeem.  248. 
from  execution  sales,  assignee  of  an  equity  of  redemption  may  ndoem, 

247. 
by  dowress,  248. 

ereditors  without  a  lien  may  not  redeem,  245. 
defendant  may  redeem,  though  he  retains  no  iuteresi,  244. 
equity  will  not  aid  one  who  has  failed  to  exercise  his  right  in  time,  244. 
grantee  of  defendant,  effect  of  redemption  by,  244. 
grantee  of  judgment  debtor  may  redeem,  244. 
judgment  creditor  cannot  redeem  from  sale  made  to  pay  his  claim  and 

others,  243. 
judgment  creditor  of  a  mortgagor  may  redeem,  247. 
Judgment  creditor,  when  may  redeem,  246. 
junior  mortgagee  may  redeem  from  sale  made  under  senior  mortgagei 

247. 
mortgagee  cannot  redeem  from  junior  mortgage,  246. 
mortgagor  may  redeem,  though  he  had  no  title  to  the  mortgaged  prem* 

ises,  246. 
mortgagor's  assignee  ntay  redeem,  246. 
remaindermen  may  redeem,  248. 
right  of,  can  only  be  exercised  by  one  for  whoM  proteotiofi  It  Is  neoee- 

sary,  246. 
strangers  may  not  redeem,  246. 
strict  compliance  with  statute  is  essential  to,  2491 
tenant  in  common,  right  of,  to  redeem,  248. 
trustees  of  alisent  debtor  may  redeem,  246. 
tenant  for  life  or  for  years  may  redeem,  248. 
Relkasr  of  one  of  scTeral  joint  debtors,  716. 

Slander,  words  actionable  per  ee,  instances  of,  306. 
Spibitual  Adviser,  undue  influence  of,  when  presumed,  06. 
Statute  of  Limttatioiis,  absence  from  state,  exception  o^  whether  iq^liee 
to  one  never  within  state,  810. 
absence  from  state,  temporary,  whether  suspends,  810. 
absence  from  state  when  cause  of  action  accrues,  809. 
amendment  of  complaint  after  action  is  barred  by,  344. 
Statutes  are  special  which  apply  only  to  a  number  of  individiuds  seleeted 
out  of  a  class  to  which  they  belong,  780. 
general  and  special,  distinction  between,  780l 
general,  defined,  780. 
invalid,  because  violating  constitutional   prohibition  against  local  or 

special  laws,  780-789. 
special,  statute  suspended  in  one  locality,  when  is,  780,  78L 

Tkusts,  defined,  beneficiary  is  essential  to  validity  o^  766. 
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Undub  Ikvluxkci,  attorney  presumed  to  ezercise,  over  dien^  !(& 
brother  presamed  to  ezerciee^  over  sister,  103. 
ehild  presumed  to  exercise,  over  parent.  102. 
gnardian  presumed  to  exercise^  over  ward,  lOL 
husband  presumed  to  exerctae^  over  wife,  102. 
instances  of,  103,  104. 

medium  presumed  to  exereise,  orer  believer  in  ■^ritaaUsni,  lOH 
parent  presumed  to  exercise^  over  ohild,  lOSL 
presumption  of,  against  attmiiey,  06. 

presumption  of,  against  guardian  of  feebl#>mi]idad  penoop  ML 
presumption  d,  against  prieet  or  spiritual  adviesr,  Oft. 
presumption  of,  against  spiritualistio  medium,  OS. 
presumption  of,  from  business  or  social  relations,  97* 
presumption  of,  from  confidential  relations,  Oi^ 
presumption  of,  from  disinheriting  children,  96. 
presumption  of,  from  relation  of  guardian  and  wild.  Oft. 
solicitation  and  importunities,  when  are  not,  99. 
trustee  presumed  to  exercise,  over  cettui  que  irmt,  lOL 

Will,  bequest  for  benefit  of  the  poor  of  a  town  is  void  for  unoertainty,  709L 

fiduciary  relations,  presumption  of  undue  influence  arising  from,  lOL 

husband's  influence  over  testator,  when  lawful,  08. 

illicit  relations  influencing,  100. 

revocation  of,  by  marriage,  329. 

solicitation  and  importimity,  when  do  not  amount  to  undue  influenoe^  M. 

undue  influence  arising  from  relation  of  guardian  and  ward,  95. 

undue  influence,  inequality  and  injustice,  when  give  rise  to^  00. 

undue  influence,  instances  of,  101-104. 

undue  influence,  not  exerted  by  beneficiary,  99,  100. 

undue  influence,  presumption  of,  agninst  attorney,  95. 

undue  influence,  presumption  of,  against  priest^  95. 

undue  influence,  presumption  of,  against  spiritualistio  medium,  96. 

undue  influence,  presumption  of,  business  or  social  relations  do  not  givie 
rise  to,  97. 

undue  influence,  presumption  of,  family  relations  do  not  give  rise  to,  07- 

undne  influence,  presumption  of,  from  bequest  to^  oonolusive^  100. 

undue  influence,  presumption  of,  from  testator's  being  kept  away  from 
heirs  whom  he  disinherited,  96,  97. 

undue  influence,  presumption  o^  from  will  being  written  by  or  ai request 
of  beneficiary,  96^  97. 

udue  influence,  wife  or  hudiand's  importunitieB,  when  are  not^  98, 90. 

undue  influence,  presumption  of,  arising  from  oonfidential  relations,  94- 

undne  influence,  piesniiiption  of,  from  unnatural  dispositinn  of  prop- 
erty, 96. 

wife's  influence  over  testator,  when  lawful,  96i. 
WvmwBa,  intent^  motive^  or  belief  o^  may  be  provnd  fay  himeelf,  314-^  Ol 
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ABATEMENT. 

1.  Plba  of  FoRmR  Aotion  Pending,  What  NsosssAitT  to  SnsTAnr.  — 
To  sustain  a  plea  of  former  action  pending,  it  mast  appear  from  the 
pleadings  in  the  first  action  that  it  was  for  the  same  canse  as  the  seo- 
ondy  or  necessarily  involved  the  same  qnestion.  It  is  not  enough  that 
the  same  property  is  in  controversy  in  both  actions.  MandemUe  v. 
Avei-y,  678. 

SL  Ionoramcb  of  Oausb  of  Abatement  will  never  justify  the  filing  of  a 

plea  in  abatement  after  the  time  limited  has  expired.     HunUey  ▼.  HoU, 

71. 

See  ExBOUTORS  and  Admintstratobs,  4;  Insukanoi^  27. 

ACTIONS. 

1.  SuvFioiENCT  OF  COMPLAINT.  — For  every  malicious  wrong  there  Is  a  rem- 
edy, and  under  the  prevailing  liberal  system  of  pleading,  a  plain  and  dear 
statement  of  the  facts  constituting  the  wrong  is  sufficient,  and  it  is  but 
little  matter,  in  actions  of  trespass  on  the  case,  what  the  action  is  named. 
ArUeUff  V.  June,  533. 

%  Kon-rbsidbncb  Waiter  of  Want  of  Jurisdiction.  —Objection  to  the 
jurisdiction  of  the  court  on  the  ground  of  the  non-residence  of  the  de- 
fendant corporation  may  be  and  is  waived  by  appearing  and  answering 
without  at  the  same  time  filing  or  presenting  this  objection  to  the  juris- 
diotion.    Maeon  etc,  B.  R.  Oa.  v.  Oibson,  135. 

t.  SuFFioiBNOT  OF  COMPLAINT.  —  A  declaration  which  fully  sets  out  a  con- 
spiracy between  the  defendants  to  defraud  the  plaintiff,  and  the  fact  that 
he  was  defrauded  out  of  his  money  paid  upon  a  void  judgment  obtained 
bj  them  through  fraud,  clearly  sets  out  an  actionable  wrong,  and  one 
ti^at  oan  be  recovered  for  in  an  action  upon  the  case,  no  matter  what 
it  is  named  or  called.    AntcUff  v.  June,  633. 

See  Co-TBNANOT,  1;  Husband  and  Wife,  1;  Statbei^  1,  2. 

ADULTERY. 
See  Mabriaob  and  IXiyobob,  l-it 

ADVANCEMENT. 
See  EviDENOE,  li, 

AGENCY. 

1.   LlABiLirr  OF  Principal.  —  One  dealing  with  an  authoriEed  agent  is  bound 

to  inquire  and  ascertain  the  extent  of  his  authority.     A  principal  is 
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b(Min<l  by  all  acts  of  the  agent  within  the  aoope  of  his  anthority.  Shm-H 
y.  WVcox,  563. 

1.  If  A  Primcipal  Adopts  the  Contract  or  a  SRur-covflTrnrrRD  Agkkt 
who  ha«  aasQined  to  act  fur  him  witboat  anthority,  he  ia  honnd  to  in<£u:re 
and  ascertain  the  extent  the  self -constituted  agent  asanmeil  to  act  in 
his  behalf.  He  ia  bound  by  all  acta  within  the  scope  of  the  assmmed 
anthority  of  snch  agent.  His  liability  extends  to  the  frauds  and  misrep- 
reaentations  of  the  agent  couimitte<l  or  made  while  acting  within  the 
aoope  of  tlie  real  or  assumed  authority.     Id. 

t,  LiABiLiTT  OF  AoKNT  ON  Unaothorizbd  CONTRACT.  —  A  letter  Written  by 
the  cashier  of  a  national  bank  on  the  letter-head  of  his  bank,  to  a  bank 
in  another  state,  to  the  effect  that  if  the  latter  bank  will  sign  a  replevin 
bond  for  costomers  of  the  writer's  bank,  "we  will  stand  between  yon 
and  all  harm,"  and  signed  by  the  writer  aa  "cashier,"  oonstitutes  an 
agreement,  when  acted  upon,  into  which  a  national  bank  cannot  legally 
enter,  and  binds  the  writer  personally,  in  the  absence  of  clear  and  an- 
equivocal  proof  that  he  was  claiming  to  act  for  hia  bank,  and  did  not 
in 'end  to  bind  himself.     Knickerbocker  ▼.  Wikcx,  595. 

4.     rKB80NAL    LlABILITT  OF   AOBMT    ON    UNAUTHORIZED  CONTRACT — MbAS- 

DRB  OF  Damages.  —  A  person  who,  without  having  in  fact  authority 
to  make  a  contract  as  a^ent,  yet  does  so  under  the  bona  fide  belief  that 
Buch  authority  is  vested  in  liim,  is  nevertheless  personally  reeponaibU  to 
those  who  contract  with  him  in  ignorance  of  his  want  of  authority, 
and  the  measnre  of  damages  is  the  loss  sustained  by  reason  of  not  having 
the  valid  contract  which  the  agent  undertook  to  execute.  Fanners  Co- 
opeialive  Tntsi  Co.  v.  Fhyd,  846. 
i.  EviDBNCB  —  Order  to  Provb  Declarations  of  Aoknt  —  What  mv9t 
Contain.  —  A  party  offering  to  prove  the  declarations  of  an  alleged 
agent  mnst  first  show  that  the  agency  exists,  and  state  the  substance  of 
the  declarations,  that  the  court  may  judge  of  their  relevancy.  Long  v. 
North  Bi-UUJi  etc.  Ina.  Co.,  879. 

8ee  Chattel  Moktoages,  3,  5;  Corporations,  5,  6,  12-15,  Criminal  Law, 
6;  Evidence,  6;  Insorance;  Judgments  and  Decrees,  14;  Teleqrafh 
Companies,  4. 

ALIMONY. 
See  Marriage  and  Diyoboi^  7. 

ALLUVION. 
See  Deeds,  9,  10. 

ANIMALS. 

LlABILITT   FOR  DaMAGE  DONB  BY  CaTTLE  UNLAWFULLY  IN  HlOHWAT.  — OlM 

who  turns  his  cattle  loose  into  a  highway,  leaving  them  unattended, 
in  violation  of  a  atatnte,  assumes  all  the  risks  of  snch  action,  and  is  liabU 
for  damage  done  by  them  in  overturning  a  anlky  lawfully  in  the  high* 
way.    tihipUiif  v.  ColcloiojK  546. 

See  Railroad  Companies^  1L 

APPEARANCK 
See  Actions,  2;  pRooni,  6L 
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APPEAL  AND  ERROR 

1.  RVLIKF   VROM    AH    ERRONEOUS    OrDSR   OF   A    COUXT    DI8TBIBUTINO    AH 

EsTATB  of  a  decedent  moat  be  loaght  by  ao  appeal,  and  cannot  be  ob» 
tained  by  a  bill  in  equity,  to  restrain  oomplianoe  therewith.  Daly  v, 
Pennie,  61. 

2.  Errobs  Assionsd  or  Retusal  of  Instructions  Rrqubrted  are  not 
Available  when  the  record  fails  to  show  that  all  the  instractione  given 
are  preserved  in  the  record.      Wintton  ▼.  BumeU,  289. 

8.  Evidence  will  not  be  Reyiewbd  to  determine  whether  or  not  it  is 
sufficient  to  sustain  a  verdict  and  judgment,  when  the  case  made 
oontains  no  statement  that  it  embraces  all  the  evidence  given  at  the 
trial,  and  the  statement  upon  that  subject  in  the  certificate  of  the  trial 
judge  attached  to  the  case  made  is  not  sufficient.     Id. 

4.  Insuvfioibnot  of  Evidence. — The  appellate  court  will  not  revise  the 

refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial,  based 
solely  on  an  alleged  deficiency  of  evidence  to  make  out  the  case.  Stale 
V.  Dt8champ»,  392. 

5.  Order  SErriNO  aside  Default  and  a  Judgment  thereon,  supported 

by  an  affidavit  of  merits,  will  not  be  interfered  with  by  an  appellate 
court,  unless  it  was  made  without  jurisdiction  or  is  an  abuse  of  discre- 
tion.    Bdnhart  v.  LugOf  52. 

ARREST. 
See  Criminal  Law,  16,  17. 

ARTESIAN  WELLS. 
See  Waters,  1. 

ASSAULT. 
See  Obimlnal  Law,  S. 

ASSIGNMENT. 

L  Contract,  Assignabilitt  of.  —  A  Contract  whbrebt  One  Person 
Agrees  to  But  and  Another  to  Sell  a  crop  of  apricots  which  the 
former  shall  raise  during  certain  specified  years,  though  not  negotiable, 
is  transferable,  under  the  Civil  Code  of  California,  by  indorsement.  The 
indorsement  and  transfer  by  a  purchaser  cannot  compel  the  vendor  to 
accept  the  transferee  nor  to  release  the  original  purchaser,  but  the  pur- 
chafer  on  accepting  the  fruit  from  the  vendor  may  require  the  assignee 
in  turn  to  accept  it  from  him  and  to  pay  him  the  contract  price  therefor. 
CuUinj  P,  Co.  V.  Pad-era'  Exchangf,  63. 

2.  Assignee's  Liabtlitt.  -^If  a  contract  for  the  purchase  of  property  is  as- 

signe<l  by  the  vendee,  but  the  vendor  refuses  to  accept  the  assignee  as 
his  debtor  or  to  release  the  original  vendee,  the  assignment  nevertheless 
transfers  to  the  a:isiguee  the  duty  to  receive  the  property  from  his  aj»« 
signer,  and  to  make  payment  therefor  according  to  the  terms  of  the  ori- 
ginal  contract  of  sale,  and  failing  to  do  so,  he  is  answerable  in  ilamages 
to  his  assignor,  who  must  be  regarded  as  being  his  surety  and  as  having 
received  and  paid  for  the  property  in  that  capacity.  Id, 
IL  An  Order  bt  a  Ckeditob  directing  his  debtor  to  pay  a  third  person 
a  certain  sum  of  money  left  with  the  debtor,  or  its  offioors^  does  not 
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amoant  to  ao  aaaigDinent  of  any  part  of  the  debt,  and  the  debt  may 
therefore  be  thereafter  attached  or  subjected  to  trastee's  process, 
where  the  amoant  of  snch  order  is  less  than  the  amount  dae  from  the 
debtor  to  the  creditor.     Holbrook  v.  Payne,  466. 

4.  Undiyidbd  Pabt  of  Demand  mat  bs  Sold  and  Thansferbsd;  and  if  all 

the  owners  of  the  demaud  unite  in  a  suit  upon  it^  the  fact  of  the  assign- 
meut  of  a  part  constitutes  no  defense.  Where,  in  an  action  on  a  joint 
claim  against  two  defendants,  one  only  of  whom  defends,  a  decision  is 
given  in  favor  of  the  plaintifiE^  only  one  roll  is  filed,  but  separate  judg- 
ments are  entered  against  the  defendant;*,  that  against  the  one  who  de- 
feuded  beiug  greater  than  that  against  the  other  by  the  amount  of  the 
costs  and  interest,  the  judgments  cannot  be  considered  as  joint,  and  a 
release  of  one  of  them  will  not,  in  the  absence  of  any  claim  of  payment 
by  either  of  them,  affect  the  right  of  the  judgment  creditor  against  the 
other.      WhiUemore  v.  Judd  etc  Oil  Co,,  708. 

5.  Equitable  Assignmrnt  with  Vested  Interest,  What  CoNamruTEs.  —  A 

power  of  attorney  executed  by  a  tenant  in  common  of  land  in  process  of 
partition,  authorizing  his  sister  to  take  possession  of,  lease,  or  tell  an  1 
convey  his  interest  in  the  land,  accompanied  by  a  letter  authorizing  her 
to  collect  the  proceeds  of  the  sale  of  his  interest  in  the  land,  and  to  ap> 
propriate  so  much  thereof  as  might  be  necessary  to  pay  a  debt  of  $250 
borrowed  from  her,  operates  as  an  equitable  assignment  of  a  vested  inter- 
est in  so  much  of  the  brother's  estate  as  is  necessary  to  pay  the  indebted- 
ness named  in  the  letter,  and  such  interest  is  not  divested  by  the 
subsequent  death  of  the  brother.     Estate  qf  Keys,  896^ 

See  Negotiable  iKflTRUMBHTS,  13» 

A8SI0NMENT  FOR  BENEFIT  OF  CREDITORa 

1.  Frax7D — Prbfsrbnoes. — An  assignment  for  the  benefit  of   creditors^ 

when  fully  perfected,  cannot  be  set  aside  at  the  suit  of  an  attachment  or 
execution  creditor  by  proof  of  unlawful  preferences  or  of  any  fraud  in 
the  matter  of  such  assignment.      Wo^y,  Sloeson,  613. 

2.  AS^IGKBK  FOR  BENEFIT  OF  CREDTTOBS  BoUND  TO  EXECUTE    AsmONMEMT 

UNTIL  Avoided.  — An  assignment  for  the  benefit  of  creditors  in  due 
form,  being  valid  as  between  the  parties,  and  if  fraudulent  as  to  ered. 
itora,  only  voidable  by  adjudication,  at  their  election,  or  that  of  some  one 
of  them,  must^  until  an  attack  is  made  with  a  view  to  such  a  judicial 
determination,  be  treated  as  valid,  and  its  directions  be  executed  by  the 
assignee.  Knower  v.  Central  Nai.  Bank,  700. 
8.  Payment  by  Assignee  for  Benefit  of  Creditors  to  Creditor  Vests 
TrpLE  IN  Latter,  though  Assignment  Subsequently  Avoided.  —  A 
payment  made  by  an  assignee  for  the  benefit  of  creditors  to  a  creditor  of  the 
assignor  of  the  amount  of  the  debt  due  him,  pursuant  to  the  directions  in 
the  assignment,  before  any  lien  is  obtiiined  npon  the  fund,  is  effectual 
to  vest  in  such  creditor  title  to  the  money  so  paid,  although  the  assign- 
ment be,  in  an  action  subsequently  commenced,  adjudged  fraudulent 
and  void  as  against  the  creditors  of  the  assignor.  And  the  mere  fact  of 
knowledge  on  the  part  of  the  creditor  so  paid  of  the  iutent  of  the  debtor 
to  defraud  his  other  creditors  does  not  prejudice  his  right  to  seek  and 
obtain  payment.     Id. 

fiee  JuDOMBNTa,  11;  Pabtnebship,  6. 


Indbz.  Sitf 

ATTACHMENT  AND  OARNISHMENTL 

1.  ITnpAbtaxino  —  LiABiLiTT  09  SuRBTiBS.  —  The  Undertaking  given  by 
defendant  in  attachment  takes  the  place  of  the  attachment  proceed- 
ing and  of  the  property  seized  under  the  writ,  and  the  sureties  in  the 
undertaking  are  boand  to  the  amount  thereof,  the  same  as  the  prop- 
erty of  the  defendant  or  the  garnishee  would  have  been  bound  if  no 
undertaking  had  been  given.     Jaynes  v.  PlaU,  810. 

2i   JUDOMBNT  CONCLUSITX  AGAINST  SUSETIKS  TS  UnDSRTAKTNO  BoND.  —  In 

an  action  upon  an  undertaking  bond  in  attachment  to  recover  the 
amount  of  a  judgment  against  defendant  in  attachment,  the  sureties 
in  the  undertaking  are  bound  by  such  judgment,  and,  in  the  absence 
of  fraud,  collusion,  or  clear  mistake,  cannot  question  its  correctness, 
or  the  action  of  the  court  at  any  step  in  the  proceeding  up  to  and  in* 
eluding  the  rendition  of  final  judgment.     Id. 

t.  JUDOMEMT  IK  AtTAOHMSNT,  PRKSUHPTIOirS  IN  FaTOB  OF,  A8  AGAINST  SURS- 

TIBS  IN  Undertaking  Bond.  —  Where,  in  an  action  upon  an  undertak- 
ing in  attachment  to  recover  of  the  sureties  therein  the  amount  of  a 
judgment  against  the  defendant  in  attachment^  it  appears  that  prior  to 
the  rendition  of  such  judgment  an  amended  petition  was  filed  and 
answered,  it  will  be  presumed  that  the  court,  in  passing  upon  the  applica- 
tion for  leave  to  file  tiie  amended  petition,  ascertained  and  found  that 
the  claim  declared  upon  therein,  though  stated  in  different  form,  was  based 
upon  the  same  facts  and  transactions  as  the  claim  stated  in  the  original 
petition;  and  an  answer  in  the  action  on  the  undertaking,  stating  the 
facta,  and  alleging  non-liability  on  the  ground  that  the  action  in  which 
the  judgment  was  rendered  was  a  different  action  from  that  in  which 
the  undertaking  was  given,  does  not  present  a  defense.  Id. 
4.  Gaknishmbnt  or  Wages  in  Foreign  State.  —  An  attorney  who  is  the 
holder  by  assignment  of  a  claim  by  a  creditor  against  his  debtor  may 
garnish  the  wages  due  such  debtor,  in  another  state  than  that  in  which 
the  parties  reside,  and  thus  compel  payment  without  becoming  liable  in 
damages,  although  the  object  of  the  proceeding  is  to  evade  the  law  of 
tiie  state  where  the  parties  reside,  which  exempts  such  wages  from 
garnishment.     Harwell  ▼.  Sharp,  149. 

See  Assignment  fob  Benefit  of  Creditors,  !• 

ATTORNEY  AND  CLIENT. 

Attornxt's  CoNTRAcrr  to  Divide  Fees,  whether  against  Publio  Pouot. 

—An  agreement  between  an  attorney  and  counselor  at  law,  and  a  third 

person,  who  is  neither,  that  if  the  latter  will  procure  the  employment  of 

the  former  by  a  certain  litigant  he  shall  be  entitled  to  one  third  of  such 

oompensation   as  the  attorney  may  receive  from  such  employment,  is 

contrary  to  public  policy  and  void,  and  will  not  support  an  action 

against  the  attorney  to  recover  part  of  the  compensation  by  him  received* 

Alpers  V.  Hunt,  17* 

See  Assignment,  8. 

BAILMENTS. 
See  Carriers;  Husband  and  Wife,  1;  Sales,  I. 

BANKS  AND  BANKING. 

1.  Forged    Checks. — If  a  bank,  in  the  ordinary  course  of  its  bnsiuese, 
paye  a  cb««k  purf»<H*tiiig  to-  be*  sigired  by  one  of  its  depositors'  to  one 
AM.  Bt.  Rkp.,  Vol.  XXL— 60 
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who,  finding  it  in  circulation  or  receiving  it  from  the  payee  bj  ini1or8e> 
menti  took  it  in  good  faith  for  value,  the  money  cannot  be  recovered 
back  on  the  discovery  that  the  check  is  a  forgery.  It  is  presumed  that 
the  bank  knows  the  signatures  of  its  own  customers,  and  therefore  is  not 
•ntitled  to  the  benefit  of  the  rule  which,  in  cases  of  forgery,  permits  a 
party  to  recover  back  money  paid  under  a  mistake  of  fnct  as  to  the  char- 
meter  of  the  instrument  by  which  a  fraud  has  been  effected.  Firt^  NnL 
Bank  r.  Firtt  NcU.  Bank,  460. 

%  Id. — If  a  bank  pays  a  forged  check  to  one  who  took  it  under  circumstances 
of  suspioion,  without  proper  precaution,  or  whose  conduct  has  been  such 
M  to  mislead  the  drawee,  or  induce  him  to  pay  the  check  without  the 
Qsnal  security  against  fraud,  it  is  entitled  to  recover  of  him  the  amount 
of  such  payment.    Id, 

tb  Id.  —  Who  must  Bkab  Lobb  of  Patmbht  or.  —  Where  a  loss  which 
mnst  be  borne  by  one  of  two  parties  alike  innocent  of  a  forgery  can 
be  traced  to  the  neglect  or  fault  of  either,  it  is  reasonable  that  it 
should  be  borne  by  him,  even  though  innocent  of  any  intentional 
frand,  through  whoee  means  it  has  succeeded.  To  entitle  the  holder 
to  retain  money  obtained  by  a  forgery,  he  should  be  able  to  maintain 
that  the  whole  responsibility  of  determining  the  validity  of  the 
signature  was  placed  upon  the  drawee,  and  that  the  vigilance  of  the 
drawee  was  not  lessened,  and  that  he  was  not  lulled  into  false  security 
by  any  disregard  of  duty  on  his  own  part,  or  by  the  failure  of  any  pre> 
caution  which,  from  his  implied  assertion  in  presenting  the  check  as  a 
sufficient  voucher^  the  drawee  had  a  right  to  believe  that  he  had  takeiu 
Id. 

4.  Id.  — If  a  bank  negligently  pays  a  forged  check  without  inquiry  aa 

to  its  gennineness,  or  of  the  identity  of  the  person  presenting  it» 
and  then  transmits  it  to  the  bank  on  which  it  was  drawn,  and  is 
credited  with  the  amount  thereof  by  the  latter,  which  retains  the  check 
for  a  couple  of  months,  when  it  ascertains  that  the  check,  though  pur- 
porting to  be  drawn  by  one  of  its  customers,  is  a  forgery,  it  may  re- 
cover the  amount  thereof  of  the  bank  which  had  so  transmitted  it  and 
received  credit  therefor.  The  bank  on  which  the  check  purported  to  he 
drawn  had  a  right  to  believe  that  the  liank  which  cashed  it  had,  before 
doing  so,  made  the  usual  and  proper  investigation  regarding  its  validity. 
The  negligence  of  the  bank  on  which  it  was  drawn  in  discovering  the 
forgery  will  not  prevent  its  recovery,  wbere  such  negligence  has  not 
prejudiced  the  bank  negligently  paying  the  check  in  the  first  instance. 
Id. 

5.  Bank  mat  Pay  Promissory  Note  of  its  Depositor  when.  —  Where  a 

promissory  note,  negotiable  and  payable  at  a  bank,  is  sent  to  said  bank 
properly  indorsed  for  collection,  it  h:is  the  right  to  pay  the  note  out  of 
any  general  funds  of  the  maker  on  deposit  with  it,  and  charge  hiss  ac- 
count  with  the  amount.  One  who  has  drawn  such  a  note  cannot  be 
heard  to  say,  after  his  J>anker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the  payment 
was  wholly  voluntary  and  nnauthorized.  In  such  a  case,  the  banker 
who  has  paid  the  note  is  entitled  to  hold  it  as  the  equitable  owner  or  pur- 
chaser, and  is  entitled  to  set  it  off  in  a  suit  to  recover  a  balance  due  the 
depositor  on  general  account.  Bedford  Bank  v.  Acoam,  258. 
8.  Bask  as  Holder  of  Note  or  Depositor  —  Disoharos  or  Ihdorskr. 
•*- Where  a  bank  it  the  holder  of  a  note  payable  at  the  bank^  aad  upou 


hi  'nmtarity  the  maker  has  a  cash  deposit  in  hank  snffieleiit  ie  paj  ^ 
not  speeially  applicable  to  a  partienUur  purpose,  the  bank  is  bonndl  fm 
eharge  the  amonnt  of  the  note  against  the  deposit.  The  note  is^  in  sAm^ 
a  draft  on  the  bank  in  fayor  of  the  holder  and  in  discharge  of  the  Jm^ 
dorser,  notwithstanding  a  notice  by  the  maker  to  the  hank  not  to  apply 
the  deposit  on  the  note,  and  an  agreement  by  the  bank,  before  maturity, 
not  to  charge  the  note  against  the  deposit.  Cfennan  If  at  Bank  ▼.  i^ena- 
fiian»908. 
7*  NoTJi  nr  Hands  ov  Bahk  — Rioirr  or  Dspobitob.  —  Where  a  dspsal 
tor  has  made  a  special  application  or  appropriation  of  his  balance  !• 
bank,  and  has  so  notified  it^  it  cannot  charge  oflf  his  note  coming 
its  hands  against  his  deposit  apon  maturity  of  the  former.    JiL 

See  AoxROT,  8;  Qim,  SL 

BILLS  OF  EXCHANOS. 
See  NiooTiABUi  Instrumsntb^  l-fiw 

BONDa 

Bee  Attaohmsht  ahd  Qarnisbmskt,  1-3;  "RnDmaoM,  8;  Huibavd 

Wm,  13;  SuBXTTSHiP,  8. 

BURDEN  OP  PROOF. 
See  Orimxmaj.  Law,  21;  Tbiai^  12;  WnuL  18l 

CARRIERS. 

L  Oabbixk'b  LiABUJiT  tor  Piotvrbs  and  Otrxr  Artiglb.  —  Section  4281  eff 
the  Revised  Statutes  of  the  United  States,  providing  that  if  any  shipper  «f 
certain  articles,  among  which  are  included  pictures,  shall  Ude  the 
as  freight  or  baggage  on  any  ressel,  without  giving  notice  of  their 
character  and  value,  and  having  the  same  entered  on  a  bill  of  ladin|^  tiM 
master  or  owner  of  such  vessel  shall  not  be  liable  as  carrier  thereol,  im 
any  form  or  manner,  does  not  relieve  the  vessel  or  its  owners  from  all 
lii^ility  for  a  package  of  portraits  contained  in  a  box  received  by  Um 
vessel  for  transportation,  without  any  notice  being  given  of  its  charaeiar 
or  value.  The  statute  merely  relieves  the  vessel  and  its  owners  as  coaa 
mon  carriers,  without  abridging  their  liability  as  bailees.  Wkeelmr  t* 
Oceanie  Steam  Nan.  Co,,  729. 

S.  BviDXNcx  or  Nkqligrnob. — NoN-DSLivsRTatportof  destination  ia 
sumptive  evidence  of  negligence.    Id. 

SL  Right  to  Ejrot  Drunkxm  and  Disordrrlt  PAflsiNonL  —  W] 
the  conduct  of  an  intoxicated  passenger,  too  drunk  to  take  care  eff 
himself,  is  so  violent  or  indecent  as  to  excite  alarm,  or  insult  other 
passengers,  or  if  he  interferes  with  the  management  of  the  train  by  pall- 
ing the  bell-rope,  or  otherwise,  or  threatens,  with  an  opened  knife^  t» 
take  the  life  or  do  bodily  harm  to  the  conductor,  or  attempts  to  deter  er- 
intimidate  him  while  in  the  performance  of  his  duties^  he  has  the  rig^% 
to  put  him  off  the  train  at  night  and  between  stations,  using  no 
force  than  is  reaaonably  necessary  for  the  purpoee,  and  putting  him 
the  track  out  of  the  way  of  that  train.  The  company  is  not  then 
if  such  passenger  subsequently  goes  upon  the  track,  and  is  run  over  ai 
killed  by  another  train  belonging  to  it.  LouUvUU  etc  R.ILC0,  v. 
332. 


nmoir*  —^  JL  rvBira-trip  oxcmviuii  tnin't^  sold  wy  ft  ittil<- 
ftt  i«n  #Hui  lfc»  ragtdBT  rslv  from  ons  pfasoB  to  snoflker,  and 
wJititiii  Aftt  to  bv  goo4  for  nrtom  pamge  it  nmt  he  i^iied  hj  the 
pspriMMwr  Mid,  jJaBipcJ  bboI  dated  hj  iRn  tickst  igmt  ■&  tin  Ifttter 
plwra,  is  mtua0tttM.9'  md  TftRtl.  Tin  pujtlkdser  of  such  fidiot  is  not 
•atitlni  to-  Fstant  pima;^^  flhoiQun  vntif  hv  has  ooinplied  witb  tho  con- 
ditiona  named  therein;  and  for  a  failure  to  bo  oomply,  he  may  he  law- 
f«ltyo9ipeRedfroiiitb»lniin,  withtmt  nnnecenary  foroe,  vpoo  a  xvfnaaft 
to>^  PT  hiv  fare^  wtnost  ■■  inresfti^atioB  on  tfav  part  or  the  oondnctor 
tft  wbon  tiw  tiBftct  19  yrvaontos  aa  to  Bia  ideBtitya  Afvnrw  T^  Jaub€ 
8kor9'e§c.  tff  Ck,  0f7. 

5.   MONBT  IN  ClOTHIKO  OW  PjBHDHn^  S  ^' I        II'    ""'  HOT  Eff  GUBTOBT  OT 

Company.  —  Money  in  the  clothing  of  a  pasBenger  in  a  sleeping-car, 
worn  during  the  day^  and  plaaed  aodar  bia  pfflow  at  night,  cannot  ho 
considered  as  in  the  coatody  oC  tha  iaiWaj|(  Sfanapaay,  and  it  will  not  he 
liable  for  the  loss  of  such  money  without  some  evidence  of  ne|^igenoe  on 
its  part.     Carpenter  ▼.  New  ToA  tte,  M.  S.  Co,,  644. 

6.  Duty  of  liAiLWAT  Comfant  to  Protkot  PAsssNGsas  nf  ira  Slksfino* 
OASS.—  A  corporation  engaged  in  running,  sleeping-coaches  with  seo* 
tioQB  separated  from  tb«  aiiale  by  curtains  only  is  bound  to  have  aa 
employee  charged  with>  the.  dnty  of  saoefuUy  and  continually  watching 
the  interior  of  the  car  while  berths  are  occupied  by  Bleepecs.  While  not 
an  insurer,  it  nnnt  exercise  diligenoe  to  protect  its  sleeping  oustomera 
from  robbery,  and  is  bound  to  use  a  degree  of  care  commensurate  with 
the  danger  to  which  they  are  exposed!     Id, 

X  CowTBam^mmv  BVwrusBKoa  wr  KmiwAB  Pi&JOSNonr. — Kverwledge  by  m 
fftilrvftd  passeftgerthad  b»  ptatfonv  is  prorided  far  pasBoagerato  enter 
«r  laaw  tiMsaaoa  the  aartii  srdo  of  the'  track,  wfaifc  such  a  platfoi  ni  is 
provided  ob  tfi»Bsnith  aidr  «f  it|  is  notioa  ef  a  mis  el  tho  oonpany  that 
bs  sbouM  got  en  and  off'on  Hke  soatii  atfo;  and  if^  voluntBrily  disregard- 
ing  this  rails,  ba  aligMa  on  tbo  toHAi  side,  is  tfte  inght-tiiiie,  avd  is 
tiiereby  in  jored  by  falt^g  into  on  vaguarded  diteb  dog  by  the  eoiapany, 
ha  is  gailty  of  vegligeDoe,  and  easoot  wouvei  damagea.  Drck  r.  Arm- 
syANMua  i?.  iC  CU,  688. 

&  Ii>. — A  pansimger  implieifly  ■sseBtotO'  all  leasouaMe  mfos  and  regnlationa 
of  the  raiHpsy  coaipany,  and  9  tnJDry  reralta  to  fam  from  Ikis  volun- 
tary disregard  thereof,  he  cannot  recover  damages  from  tin  oompany. 
Id. 

8.  Id. — ^BviDXNOB  of  occasional  instances  ef  pasaengerB  alighting  on  Ihe  side 
of  the  Iraia  wliera  t&ere  wae  bo  pfartform^  without  the  knowledge  or 
eoBsent  ef  the  osavpany,  is  madmissibie  to  sffBCt  its  liability  for  in- 
jury to  a  passenger  aiKgiitiBig  lAiere,  wilft  notioe  that  passengers  were 
prehibslod  from  so  aligtrtii^,  sad  'tiMl  ftere  was  a  phtfonn  on  the  other 
side.    Id, 

111  IiK— WAraR  or  Recw^Aiiew.  —  Proof  of  psnmsstbn  by  a  raflwayoom* 
pany,  to  penene  tesiding-  nortir  of  its  road»  to  eross  ito  right  of  way 
and  traek,  in  gotng  and  ivtaining  in  cBffsrent  parts  of  a  town,  deee  not 
sImiw  a  wsffwer  of  ito  logulatiens  afEeKStmg  its  passengers  with  notioe  to 
aligiit  on  the  sooth  side,  nor  permfasKm  to  them  to  afight  on  tiie  north 
Id. 

See  NBGLioxNGa^  7;  Txlsobafb  OoifPANni, 


Imdsz.  1M« 

CHATTEL  MOKraAOBS. 

1.  ClUTm.  MORTGAOK  WXSBOVT  JjHOUOAJV  DbLKSBRT  OB  OhAMOI  OF  F08- 

snsiOM  Void  as  against  Creditors  whkn.  — A  chattel  mortgage  whick 
ie  not  accompanied  by  aa  inoMdiale  detivery  or  followed  by  an  actual 

i^peaaa  «lpaMMQi  iba*  ibeaarligiiiv  aMjjrMBUiiiB  pos- 
•f  tin  fnparty  «ov«nd  bf  the  iw  tgig^  ^Kuk  mK  ib#  SMne  at 
Mtail,  amd  xmb  tbe  airaAla  m  aabateiitiaUjr  Aa  mom  aMdiiMr  s»  before 
the  eaecmtioB  4if  Aba  mmt^fmgd,  iavoid  «a  Aguaat  ihm  credikan  of  the 
mortgagor.  Aad  the  4eMa  "**  credifcaca"  inobidaa  mh  pavaaa  who  were 
«afih  ivftu&e  the  rhttala  aeiaaiaed  tn  Aba  fMHBiMaft  itf  fte  Aortgagv 
iwder  itbat  acMMoaaiit,  4md  ib«b  ng^bii  «MW»ot4rfbBbHL  ^ 
tliey  did  Aot  obtain  jodfBftent  lar  «  i|»eeifie  lien  4iaikil  alter  daUaetyf  the 
property  to  the  aaartp^gee.    MmndmUle  ▼.  Avaf%  838. 

2.  Right  or  Crbditob  to  Aitaok  Chattrl  Mobtoaob  ab  Fbauddlrnt 

Bar  Waited  whxn. — ^Jln  aanat  by  a  creditor  to  an  arrangement  be- 
tween a  mortgagor  and  mortgi^iwi  wbieh  will  preclade  him  from  aasert- 
ing  his  rights  as  a  creditor  against  the  property  mortgaged  must  be  snob 
as  to  create  against  hka  am  -efoitable  esAcqppBt,  or  it  mnst  exist  in  agree- 
ment supported  by  a  valid  considfratina.  An  alleged  assent  made  npoa 
condition  that  the  mortgagor  should  return  to  the  creditor  a  portion  of 
the  goods  purchased  of  hiai^  the  ywrhaas  price  for  which  constituted  the 
indebtedness,  and  would  make  payments  to  him,  neither  of  which  con- 
ditions were  complied  with,  is  without  consideration,  and  therefore  not 
binding.     IcL 

3.  Cbeditob  not  Deprived  or  Eight  to  Attack  Chattel  Mortgage  bv 

Agreevert  Made  rt  his  Actent  when.  —  A  creditor  cannot  be  de- 
prived of  his  legal  right  to  attacfk  a  chattel  mortgage  as  fraudulent,  by 
an  agreement  made  by  bis  agent  waiving  such  right,  without  evidence 
that  he  knew  of  the  defect  in  the  mortgage,  and  had  authonaed  his  agent 
to  make  an  i^ieeuieut  m  reference  tbcnvto^  ar  bad  -acquiesced  in  such  an 
agreement  when  made.     Id. 

4.  Mortgagee  cannot  Retain  Propertt  or  its  Proceeds  Obtained  undkb 

Fraudulent  Mortgage.  — AHhongh  a  mortgagee  may  have  an  honest 
claim,  he  cannot,  as  against  a  pursuing  creditor,  retain  property  obtained 
by  him  under  his  mortgage  if  it  be  fraudulent;  and  if  he  takes  and  sells 
the  property  by  viBfane  af  bia  mortgage  baferessy  lien  tbereon  is  ac- 
quired by  a  creditor,  the  latter  may  compel  him  to  refund  the  proceeds; 
for  the  mortgage  being  void,  all  proceed aigs  under  it  are  also  void.  The 
•right  of  theceeditor  cannot  be  defieated  by  a  foaadalaiit  aaortgagaa  by 
merely  aaUing  the  mtirtgaged  psoperty.  Id, 
6.  SaLB  or  PBQPJUiTT  BT  AOBinr — laABXLITT   90   MOBOBBABB.  »-A  Valid 

chattel  mortgage  .properly  recorded,  thoogb  overdae  andnapaid,  is  notice 
to  the  wodd,  and  though  tba  peseta  rion  of  the  pwperty  eovared  by  the 
mortgage  ia  in  tba  mortgagor,  a  eommisaioo  mensbaat  who  rsoetvea  and 
aalls  it  aa  the  oonaignea  of  the  wife  of  the  mortgagor,  and  as  her  prop- 
j  arty,  juid  thanipajfa  the  proceeds  of  the  sale  to  her  aa  his  conaigBer,  with- 
out any  actual  knowledge  on  his  part  of  the  existence  of  the  mortgage^ 
and  withaMt  the  knowledge  or  consent  of  the  mortgagee,  is  liable  to  tba 
latter  .a^ier  a  uuu version  of  the  property.    Brvm»  v.  Jamm  ff,  Cbayfteg 

See  ExEGvnojia,  1. 
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CHECKS. 
8m  Bahkb  akd  Bahkxno,  l-it 

CIVIL  RIGHTS. 

i.  DncniiixvAnov  bbcuusi  of  Colob.  —  Under  the  •ommoB  Uw  fend  tk« 
•tatates  of  Michigan,  the  keeper  of  a  public  reitaarant  cannol  dieerimi- 
•ate  against  a  colored  penon  as  to  the  part  of  the  bailding  in  which 
lie  shall  be  serred,  solely  on  aoconnt  of  his  color.  In  a  rait  to  recover 
damages,  the  colored  person  thns  discriminated  against  need  not  de- 
clare npon  nor  refer  to  the  statute.    Fergumn  t.  Oiet,  676. 

Si  Idw  —  In  Michigan,  there  is  an  absolute,  vnoonditi<mal  equality  of  white 
and  colored  persons  before  the  law  in  all  public  places,  and  a  discrimi- 
suktioa  in  such  place  against  a  colored  man,  solely  on  account  of  hia 
«olor,  is  a  ground  for  the  recoTcry  of  civil  damsges.    id, 

CIVIL  DAMAGES. 
See  CiTiL  Rights,  1,  2^ 

COMMON  CARRIERS. 
See  CARRncB& 

CONFBSSIONa 
See  Cbimihal  Law,  3. 

CONFUCT  OF  LAWa 

Attachmmt  akd  Gabhishmsnt,  4;  Exegutobs  ahd  Ai>Miiri8TaATOBa» 

1-3. 

CONSIDERATION. 
See  CoRTBAcn^  1;  Niootiabli  Instbumbhtii^  lOl 

CONSPIRACY. 
See  AcTioNi^  IL 

CONSTITUTIONAL  LAW. 
See  CoBFOBATiona,  1, 2,  4;  Lboislatubb;  Statutbs. 

CONTRACTS. 

OoNSiDBBATiON  TOB  Pbomisb,  What  Suffioxbht.  — To  Constitute  a  Talid 
consideration  for  a  promise,  it  is  not  necessary  for  the  promisor  to  be 
lienefited,  or  for  the  promisee  to  be  injured;  a  waiver  of  a  legal  light  by 
ihe  promisee  at  the  request  of  the  promisor  is  sufficient.  And  there- 
fore a  promise  by  an  uncle  to  his  nephew,  that  if  the  Utter  would  refrain 
from  drinking  liquor,  using  tobacco,  swearing,  and  playing  cards  or  bil- 
liards far  money  until  he  should  become  twenty-one  years  of  age^  he 
would  pay  him  five  thousand  dollars,  is  founded  upon  a  good  considera- 
tion, and  is  enforceable.     Banter  v.  Sidwaiff  69Z. 

Pbrvormakob  —  Eyidbngb.  —  Where,  in  an  action  to  rsooTor  under  a 
oontract  to  drill  an  oil-well  at  a  certain  price  per  foot,  a  mbstantial  com- 
pliance with  the  terms  of  the  contract  is  shown,  evidence  of  the  average 
«ost  of  drilling  a  well  at  the  time  of  the  drilling  of  the  one  in  soit  is 
sill  material  and  ioadmiss.blj.     Holmea  v.  Chewiien  OH  Oo.,  919. 
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JL  SvBSTAiiTiAL  PiRVORMANOi — MiABUUi  OF  RiooTEBT.  — Wb«r0,  Under  % 
parol  oontrmct  to  drill  an  oil-well  at  a  certain  prioe  per  foot»  the  oon- 
traetor  has  drilled  the  well  to  suoh  depth  aa  to  produce  oil,  and  haa 
then  leat  his  tools  and  left  them  in  the  well,  after  which  the  owner  has 
taken  possession  and  used  the  well  for  the  production  of  oil,  the  contrac- 
tor is  entitled  to  recover  the  contract  price  for  drilling  the  well,  less  such 
deduction  for  damages  as  will  compensate  the  owner  for  loss  sustained 
by  the  failure  of  the  contractor  to  remore  his  tools  from  the  bottom  off 
the  welL    Id, 

^  DAMAaia  TOR  Bbvaoh  of  CoKTBAor.  —  One  who  riolates  his  contract  with 
another  is  liable  for  all  the  direct  and  proximate  damages  which  result 
from  such  Tiolation,  and  the  party  who  is  prevented  from  performing  hii 
contract  by  such  violation  is  entitled  to  recover  the  value  thereof,  i^ton* 
Urn  V.  New  York  He.  iTy  Oo.,  110. 

Ik  "Trust**  and  "Combination"  against  Tbad^  Aobbxiibnt  in  An>  of. 
Unbnforcbablb.  —  An  agreement  under  which  an  association  is  formed, 
for  the  purpose  of  increasing  the  price  and  decreasing  the  manufacture 
of  candles  within  a  certain  territory,  is  void  as  being  contrary  to  public 
policy,  and  is  not  enforceable  in  the  courts.  Emery  v.  Ohio  Candle  Co., 
819. 

&  Stifolation  that  thb  Dboision  in  Onb  Ca8b  shall  Govbrn  Anothkb 
in  valid  and  enforceable.     Rigg^  v.  Commereial  M.  In*.  Co.,  716. 

7.  Pabtibs  cannot  Oitst  Ooubts  of  Jurisoiction  whbn.  —  It  is  not  com- 
petent for  parties  to  a  contract,  in  advance  of  any  dispute,  to  oust  the 
jurisdiction  of  the  courts  by  providing  that  the  decision  of  persons 
named  in  the  contract  shall  be  final  and  conclusive.  And  therefore  a 
provision  in  the  by-laws  of  a  mutual  benefit  insurance  society  that  the 
decuion  of  its  officers  on  a  member's  claim  for  benefits  shall  be  final  and 
conclusive  is  ineffective,  and  cannot  bar  an  action  to  recover  such 
benefits.     Supreme  Council  v.  Form/nger^  196. 

•.  Dblivbbt,  Wuioh  18  AN  EssBNTiAL  Pabt  of  the  execution  of  an  instru- 
ment, cannot  be  inferred  from  possession.     WiOmr  v.  Stoepel,  668. 

flee  Asbtonvbnt;  Attobnbt  and  Cubnt;  Chattbl  Mortoaoka,  2;  Cor- 
porations, 2,  5-8,  15;  CovBNANTs;  Damaghs,  5,  6;  Evidencb,  10,  11» 

16;  BXBCTTOBB   AND  ADMINISTRATORS,  4-10;  JUDGMKNTS,  2.  8;  MaSTBB 

AND  Sbbyant,  9;  Sfbcifio  Pbrformancb,  8;  Statutbs,  6. 

CONTRIBUTORT  NBGLIOENCB. 
See  NxGUGENCB,  3-7« 

CONVERSION. 
8ee  Chattel  Mortoagbs,  6. 

CONTEMPT. 
See  Statutes^  6L 

CORPORATIONS 

1.  Oonstitutional  Law — Right  to  Ambnd  Cobfobatb  Ohabtbb.  —  When 
a  state  has  reserved  the  power  by  general  statute  to  change,  modify,  or 
destroy  any  corporation  at  will,  and  has  subsequently  granted  a  charter 
to  a  railroad  corporation,  giving  it  power  to  build  its  road  where  it  may 
deem  proper,  the  state  may  so  amend  such  charter,  after  the  eorporatioii 
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hM  Via^M  bat  Mbph*  11  faM  MutnoAsd  MiHiri,  vfto  MDiai  «io« 
ipecifitd  raitle  «n  ojitain  Miua»itted  oomlitioin  m  te  the  eoHteactioD 
of  ih«  Kwd  ihrongli  a-Miteim  oosoiir.    Jbn»i>«fe.  iLM.0^,9,  iMbmm,  135u 

— -Wken  a  stato  ham  nwcirwod  ti»  powsr  liy  gem— I  stetete  to 
dMBfB,  Modify,  «r  dgotnoy  oof^  oorpntttkn  «k  wxU,  oseh  lif^t  is 
4m6  «lin4|9id  or  Mi4M|f  ■■■mi  oflectod  ^  —ontory  oontnete  «Btered 
anle  by  •  oorpOMAifln  miA  jiikd  :paBH^  ct*  I»j  andh  ^paaMos  with  their 
■nbcontracton,  before  on  act  amending  such  corporattDn's  ohriwr  wa« 
fMMd.  JJl  y^tiM  om  iwid  U  tiiwiiiMim  of  Oto^gewri  hwr  of  the 
otete  nadar  wihioh  ibo  povror  Mwmaod  eos  iWiiiiwiiL  If  ■noli  oouferactB 
oeABot  bo  perlonoodamMofeeotlf  inHk  tbO'ellMoaliMi  mtfce  eimgtM'  made 
by  tbe  ■■rnwliii^^  olataifctb  Mwir  j^loiMiwrn,  in  Bofaosa  tbne  biudewd  or 
obstructed,  will  be  exoojed,  nnder  Ibe  role  tintt  poi'&irHioftB  of  cootracto 
Toodered  tiyeMJllin  by  aet  <d  lawrai  aaiiiaid.    JtL 

S.  AMaNJDxxHT  09  CmJMTmwk.  —  Wibm  the  efautor  of  a  oM^oEHdon  is 
amondod  oader  power  Beeerved  in  tbe  etete,  by  wddtag  a  proviso 
which  operatea  ae  a  Umitetion  aod  neteiolMB  «peB  oone  ml  the  gen- 
eral terms  of  the  ofaartec,  snob  ■nmsilaosit  .is  eobd,  so  loag  as  there  is 
no  such  repugnance  in'  the  proviso  to  the  main  purpose  of  the  charter 
as  that  the  two  Qaaaot  stand  4x}gotbei;  md  il  tfaeso  is  an  ineeoncilabls 
conflict  between  thon^  the  amendment  will  ptefmL    JcL 

4.  Constitutional  Law — Msrxicnpai*  Aid  to  GogRfrKDor  Bahaoadl — 
Where  a  statate  amending  a  nilroad  charter  provides  tbat  the  road  shall 
run  in  and  through  the  corporate  limits  of  a  town,  or  within  one  mile  of 
the  court-house  thereof,  on  certain  oonditioos,  and  that  tiie  increased  cost 
\  "  shaU  be  paid  by  the  said  town  or  the  citizens  thereof,"  bat  does  not  im- 
pose any  tax  on  the  perBons  or  property  within  tbe  town,  nor  provide 
that  it  shall  psise  such  funds  as  pnblie  f  evense,  and  oontemplates  that 
the  payment  is  to  be  made  by  the  people  voluntarily,  and  not  imder  com. 
pulsion,  sach  akKtnte  is  not  uncoustitstioiial  as  seeking  to  enable  th^ 
town  in  its  corperate  capacity  to  vpj^y  ccrposate  money  to  tbe  oonstmo- 
tion  of  a  railroad.    Id. 

ft.  Contract  bt  Pbomoters  —  RAsmaAOieir.  —  A  sootraet  made  by  the 
promoters  of  a  corporation  to  aid  the  inohoate  oerpocation,  m  a  rea- 
sonable means  for  cairying  out  its  authorised  pnrpeses*  and  afterwards 
ratified  by  the  corporation,  makes  it  liable  for  everything  which  has 
been  done  under  the  contract.  Such  ratiiieation  relates  back  to  the  ex- 
ecution of  the  contract,  and  renders  it  obligatory  from  the  outset.  Stem* 
ion  V.  New  York  etc  R'y  Co.,  110. 
6^  Id.  —  A  corporation  has  power,  when  organized,  to  ratify  a  contract 
made  by  its  promoters,  when  it  is  one  within  the  purposes  for  which 
the  corporation  was  organhsed,  and  is  a  reasonable  means  of  carrying  out 
those  purposes,  and  the  ratification  makes  the  contract  in  all  respects 
what  it  would  have  been  if  tbe  requisite  power  had  existed  when  it  was 
entered  into;  nor  can  the  eorpovatien  in  sach  case  take  advantage  of  its 
own  acts  or  omissions  to  escape  liability  on  tbe  contract.     Id. 

I.  Contract  bt  Part  or  Stookholders.  —  An  agreement  be  ween  two  o! 
the  these  sto^hriden  wad  diraotors  of  a  corporstioa,  that  a  psrotaaser 
of  atoekahall  beomplojyed  as  business  sMmagar  for  a  term  of  years,  and 
ler  the  ropiircbase  of  bis  stock  at  a  stated  prioe  if  he  desires  to  retise  at 
the  end  of  the  term,  is  insererable,  and  void  as  against  pvblio  policy^ 
unless  assentsd  to  by  aU  the  stookholdoss.     WWmt  ▼.  ^Awpe^  6&L 
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i^KjnmuMMM  Mx-B  Aammt.  — In  order  to  mtkm  a  contract 
whioh  fPMiUr.be  void  wiith«ttt  the  oonaent  of  all  the  BtockholUers  of 
a  eeiyuiwIiiMi,  thene  mnmt  be  evideaoe  tbat  they  had  knowledge  that  it  wae 
to  be  made,  and  that  they  assented.     Id, 

9.  UMAUinvuzB*    M— TO  ACT    BY  —  Lhut    of   Mortoaosk  M   ACUtlNSr 

ObbiDITob.  —A  JKieir^age  given  by  a  railroad  company  to  aid  in  con* 
itmoting  and-«foip|Mng  its  roa^  and  for  a  greater  aam  than  twice  the 
•BKwuit  el  «ts  pavd^i^mapitoi  etoekv  is  nnauthoriaed  and  void  as  between 
it  and  itaatoeUioLdertt;  hmi  aa  between  tona^eholdeia  of  the  mortgage 
bondh  aflid*lhe<flV^ra*ieA<«r  ite  nbee^oeat^ofaditora  with  notice  of  the 
mertfaget  the  l«tler  ia A.icat  lUen  oa  ibe  mortgaged  pvopert^  and  auch 
credirtou  mtamMtmt^  aqa  the  imad.  .of  >thB  corp<kratiea  aa  a  defenae  againeb 
anofa  bond4H)(hkr8.  JiHtklit^  hm.  tic  Co,  y.  Wtaiem  PtnmyioaMia  R.  R, 
Co.,  91L 

10.  CoftPORATmi  AcQWJMiiQ  'TsmdvoM  FoumoLoeuBM  &ALK  PROPjacrr  or  An* 

OTBBR    COMP—riTriaW  JWE    LlAALK  FOR  GbMERAX.  DB8T8  OF  LaTTKR.  — 

A  corporation  which  aiaeeeoda  to  the  property  and  righta  of  another  cor- 
poratioBf  tfarmgb  tbe  mediam  of  a  aale  upon  a  deoree  of  f ovecloeura,  is 
not  reaponaible  <er  the  gBoasal  debta  of  the  corporation  whose  property 
and  fraachieea  at  aoi^Mrea.     Midlami  R'y  Co.  ▼.  Fisher,  189. 

11.  Oblioatnoi  09  CoRPOBAaimr  go  Pjexfo&m  AoaRBMinT  of  its  Gravtor 
MOT  Mbrs  Guwral  Dmbk  of  liATTBa  WHKN.  — Whoro  a  oorporation 
has,  in  a  deed  conveying  to  it  a  right  of  way  for  a  railroad,  agreed  to 
build  a-fenee,  tbe  right  of  the  grantor  to  ha^  thia  agreement  perfonned 
by  another  eot^ratien,  which,  im<br  a  aale  npon  a  deoree  of  forecloaure, 
ancceeda  to  the  nf^vta  ef  the  old  -corporation,  is  not  a  mere  general  debt 
of  the  eld  corpevation,  but  ia  a  right  blended  with  the  right  of  the  new 
corporation  to  nae  and  oooapy  the  land  with  ita  track.  The  liability  of 
the  new  corporation  doea  net  reat  npon  tbe  claim  agaonat  the  old  cor- 
poration, but  tnpen  the  dnty  which  aciaea  oat  of  ita  own  occupancy  of  the 
land,  and  itoaanot  be  {Monitifced  tO'endoy  theeaaemen^  and  yet  refnse 
to  perform  the  .i^preenient  which  created  and  oonf erred  the  eaaement,    Jd, 

12.  LiABiLiTT  OF  iDiRigroBg  OK  KofTB  £xsou9!XD  BT  Tkrm. — A  noto  by 
iHuBh  "tbe  dnaoteaa  "«l  a  corporation  jtromise  to  pay  a  eertain  aum, 
and  aigned  hff  (them  wdthont  official  designation,  must  be  regarded  aa 
the  nndeistalBhvg  mi  tbe  partiea  whoae  naoMa  appear  to  it  aa  obligors, 
and  not  that  of  the  corporation;  and  the  question  of  indi>ridual  or  cor- 
porate iialwHty  nant  he  vaiaed  by  anaweE;  aad  not  by  demnrver.  Me* 
Kenmy  v.  Sdvmnt^  »9. 

IS.  LiAXiLnEr  cot  NimB  %mamB  ss*  Dirbctors. — A  note  l»y  which  the 
directors  of  a  corporation  promiae  to  pay  a  certain  anm,  and  aigned 
\fj  tlmm  ^nifetaodt  official  dbmigontion,  ia  prrma  faeie  the  obligation  of 
tlie  aifsneaa  aliaaw,  and  inporti  no  undertaking  to  pay  en  the  part  of 
^e  ccvpnafeiDn.  in«ardarto  mMkm  it  UaUo  on  the  note,  it  ia  neoeaaary 
to  aver  and  prove  that  the  undertaking  waa  for  the  uae  and  benefit  of 
tiia  fonrpatfatflan,  unsd  tbat  by  mntad  mistake  tlw  note  waa  eBoouted  and 
aigned  by  Itba  ohligora  «■  nidividaala.    Id, 

14.  F^BKBOirAi.  ILiaBiLiTV  09  DBBcaK>BS  OF  'OemoBATiosr  FOft  ComRAor 
BxmmBB  or  Corfobaos  JVAaB.  — Peraona  who,  aa  directoca  of  a  cor- 
|N>ffaiiott  and  an  Ita  name,  oentraot  with  innocent  third  partiea,  bo- 
fon  "tbe  teigal  amount  ol  eovporato  atock  haa  been  anbscribed,  do  not 
corporate  liability,  but  become  personally  liable,  although 
under  the  bonaJuU  belief  that  corporate  authority  to  do 
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■o  WM  vested  in  them,  and  the  meMnra  of  damagee  k  the  Ion  instniiied 
by  the  innoeent  third  fMurty  by  reaaoB  of  hit  not  obtuning  the  Tnlid 
oontrmet  which  raoh  director*  Mtamod  to  exocata.  Farmtn*  Cp-qwro- 
IJM  Tru9t  Co.  T.  Floifd,  844. 

16.  8TATUTI  OF  Limitations  —  Liabilxtt  of  Stookh<»j>bb8.  — When  »  eor- 
poration  has  become  wholly  inaolTent^  and  haa  oeaaed  to  do  boainaea,  and 
haa  aaeigned  its  property  for  the  benefit  of  oreditoni  anit  to  enforce 
their  etatatory  liability  may  be  commenced  againat  the  atoekholders  by 
oreditora,  without  any  of  them  firat  recoTering  jndgmant  and  having  an 
axecntion  returned  nnaatiafied,  and  the  atatnte  of  limitationa  begins  to 
mn  from  that  time  against  the  right  of  action.    Barrkk  ▼•  Oxford,  798. 

lOu  Statute  of  Ltmitations— LiABiUTr  ov  SrocKHOLi^ns.  —  Where  a 
corporation  haa  property  and  oontinnea  to  do  boainesa,  a  creditor 
must  first  obtain  judgment  against  it,  and  hare  an  execution  returned 
UDsatistied,  before  he  can  bring  auit  againat  the  stookhdldera  upon  their 
indiTidual  statutory  liability,  and  the  atatote  of  limitationa  begtna  to 
run  against  them  from  that  time,  and  not  before.    LL 

17.  MnuoD  OF  Enfoboiho  Statutobt  LiABiLiTm  OF  Stookholdbrs.  — 
A  suit  in  the  nature  of  a  creditor'a  bill  ia  the  proper  method  to  be 
adopted  by  creditors  of  an  insolrent  corporation  to  enforce  the  statutory 
liability  of  its  stockholders,  and  when  auch  auit  ia  bion|^t|  no  creditor 
oan  acquire  priority  nor  maintain  a  aeparate  anit  to  enforce  auch  liability 
in  his  own  behalf.     Id, 

18.  Imsoltkmct  —  Crxditob's  Bill  —  Statutb  of  LmiTATiOMa.  —  A  anit  | 
in  the  nature  of  a  creditor*a  bill  to  enforce  the  atatatory  liability  of 
the  stockholders  of  an  insolyent  corporation  aavea  the  mnning  of  the 
statute  of  limitations,  not  only  aa  againat  the  daim  of  the  one  filing 
it^  but  also  aa  against  the  claim  of  every  creditor  of  the  corporation  who 
oomea  into  the  action  before  ita  final  termination.     Id. 

19.  Liabilitt  of  ST0CKB0LDBB&  — A  change  in  the  atockholdera  of  a  cor- 
poration haa  no  effect  upon  its  legal  tfotiii.  It  lemaina  throng  all 
changea  in  the  permmnel  of  its  atockholdera,  the  same  legal  entity,  poa- 
sessed  of  the  same  rights,  and  subject  to  the  same  Uabilitiea.    Id. 

20.  Liabilitt  of  Nbw  Stookholdbb.  —  When  one  pnrohaaea  or  aoqnirea 
atock  in  a  corporation,  no  matter  at  what  time,  he  aoqnirsa  a  fractional 
interest  in  the  capital  stock,  asaets,  profita,  and  liabilltiaa  of  tho  OQKpor»- 
tion.    Id, 

21.  Liabilitt  of  Kxw  Stookholdbb.  —  If  an  exiating  atockholder  of  an  inaol* 
▼ent  corporation  is  solvent,  it  ia  immaterial,  ao  far  aa  hia  atatntoty  lino 
bility  to  creditors  ia  concerned,  when  he  became  the  owner  of  tho  atock, 
or  from  whom  he  acquired  it.    Id, 

22.  Chanob  of  Kamb  of  Gobfobatioh  will  hot  Rklebtb  Admiitbd 
Stock  Subsoribbk  therein  from  liability  to  the  creditofv  of  the  corpora- 
tion for  the  amount  remaining  due  on  iha  atock  aabaoribad  by  him. 
Howaard  v.  Olenn,  166. 

23.  Fraud  of  Corporation  not  Availablb  as  BBiBBa  to  fliwimoLMBu 
—  In  an  action  by  creditors  of  a  corporation  to  ooUeot  vnpaid  anb- 
Bcriptiona  by  a  atockholder,  the  defense  of  fraud  on  the  part  of  tho  cor- 
poration in  inducing  the  stockholder  to  anbaeribe  is  nnftvallablo.    Id, 

24.  LiABiUTT  OF  Stookholdbb  fob  Ubpaid  SuBSOBipnom.  — A  plea  that  a 
decree  upon  which  suit  by  creditors  to  collect  unpaid  atock  anbaoriptioiia 
to  a  corporation  is  based,  provided  that  if  the  stockholders  ahould  pay 
a  certain  per  cent  upon  their  aubscriptions  within  a  certain  tima^  tiiis 
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would  b«  niAeient  to  pay  oflf  tho  indebiednen  of  Mm  oorpovataon,  is 
not  available  to  sneh  Btockholder  if  it  fail*  to  allege  that  he  paid  or 
offered  to  pay  such  per  cent  on  his  unpaid  etock  subseriptioni.    Id. 

20.  I0.  — A  stockholder  of  a  corporation  is  liable  to  its  creditors  npon  his  un- 
paid stock  subscription,  and  the  fact  that  other  stockholders  may  have  been 
released  aa  to  their  subscriptions  by  a  decree  of  court  is  no  defense  to 
him,  unless  such  action  increased  his  liability.    Id. 

26.  Stookholder,  whbn  Boukd  bt  Deorib.  —  A  decree  of  a  court  of  com* 
peteut  jarisdiction  in  an  action  against  a  corporation  by  its  creditors  is 
binding  upon  a  stockholder  of  such  corporation,  although  he  is  a  non- 
resilient  and  not  personally  served  with  process*  and  though  he  never 
appeared  or  had  notice  of  such  suit.    Id. 

37.  JuRiSDionoir  otkr  Kon-rbsidrmt  Stookholdbrs.  —  A  trustee  ap- 
pointed by  the  decree  of  a  court  of  competent  jurisdiction  to  maintain 
suit  for  the  unpaid  stock  subscriptions  to  a  corporation  may  sue  non- 
resident stockholders  who  were  not  personally  served  with  prooess,  and 
who  had  no  notice  of  the  suit  in  which  such  decree  was  rendered.    Id. 

28.  Corporation  Books  as  Evjdbbob  ob  Stock  SaBsoRipnoN.  — In  an  ac- 
tion by  the  creditors  of  a  corporation  to  recover  the  amount  due  by  a  sub- 
scriber to  its  stock,  proof  that  the  corporation  to  the  stock  of  which  such 
Btockholder  admittedly  subscribed  is  the  same  as  that  in  the  name  of 
which  suit  is  brought  makes  the  books  of  such  corporation  admissible  aa 

.  evidence  as  to  the  amount  and  value  of  his  subscription,  or  of  any  other 
transaction  between  him  and  such  corporation.     Id, 

29.  Sharb-holdbr  in  Corporation  not  Chabqbablb  with  OoNSTBUcnYB 
Notice  ok  Ebsolutions  or  rra  Dirbotors.  — A  share-holder  in  a  cor- 
poration is  not  chargeable  with  ooniitructive  notice  of  resolutiona 
adopted  by  its  board  of  directors,  or  of  provisions  in  its  by-laws  regu- 
lating the  mode  in  which  its  business  shall  be  transacted  with  its  cus- 
tomers; and  when  he  deals  with  the  corporation  as  a  customer,  his  rights 
are  in  no  wise  limited  by  its  regulations  or  by-laws  not  brought  to  his 
knowledge.    PearaaUw.  Wutem  Union  TfL  Co,^  682. 

BANKS  AND  BANKING. 
See  Insurance,  6;  Tazatiok. 

COSTS. 
See  SFBoinc  Pbrtobmanob,  f. 

CO-TENANCY. 

1.  Wabtb  and  Damages.  —  A  tenant  in  common  who  eats  sad  rsmoves 

timber  from  unoccupied  lands  is  answerable  to  his  co-tenant  in  an  aotion  p 
on  the  case.     Benedki  v.  Tarreni,  589.  | 

2.  CoNYBTANCE  OB  A  PORTION  OB  THB  OoMMON  Lansb  by  mctes  and  bounds,  V 

even  when  they  are  composed  of  separate  parcels,  may  be  treated  as  '; 
void  by  the  other  co-tenants.     Bamea  v.  Lynohf  470.  > 

8b  Void  Comyetance  bt  Tenant  in  Cohhon.  —  Where  one  tenant  in| 
common  conveys  to  a  stranger  any  but  an  undivided  interest  in  the 
whole  of  the  land,  and  such  interest  is  prejudicial  to  the  rights  of  the 
other  co-tenants,  such  conveyance  is  void  as  to  them.  When  parti- 
tion is  had  between  the  co-tenants,  such  conveyance  may  be  considered 
in  partitioning  the  land  so  as  to  secure  the  interest  of  such  purchaser. 
Benedict  v.  TorreiU,  589. 


in  ooMw  mmaat»  -eom^tj  faia  iBteffMfe  ia  ikm  ftuaber  «■  Iha  eaaunon 
Uniy  mmL  tbflnbf  nalM  Us  oo-teaanii  tiiiti  io  oooubob  with  his 
grantM.  Ih«  iniarMfe  thai  pimadi  hy  aach  piMnnlnwa  ai  mch  interart 
M  •hall  lie  set  off  to  his  gsuiter  in  paiiilioB  pvooaediiigB.  flooh  partitioD 
■HMfc  ha  nMAe«f  «he  MfeMnstj  «!  tba  «itotfi  Mcwding  to  ih«abarea  held 
by  each  co-tenaoL  'Dm  pwrhaeiT  wiiX  then  he  entitled  ft*  «U  timber 
inteeeate  eeenred  if  hie  conpeyaDee.    JtL 


OOtlPaKS. 
See  Mo: 


covsNAirr— AcrcoN  or. 

AcnoN  ov  ComnrAVT  Libs  AOJOFsr  Orarteb  of  Dbbd  Boll    MldUm* 
csec.  J?V  Ob.  ▼.  #!ifter,  189. 

1.  KuLS  70B  TnTERFBrrATiON  Of.  — The  primary  rale  for  ttie  {nierpreta> 

tion  of  a  covenant  oontained  in  a  deed  ie  to  ,ga£her  the  intention 
of  the  parties  from  their  words,  by  reading,  not  simply  a  single  daose^ 
bat  the  entire  context;  and  where  the  meaning  is  donbtfnl,  by  consider^ 
ing  such  surrounding  circumstances  aa  they  are  presumed  to  have  con- 
sidered when  their  minds  met»    Clarh  t.  Devoe,  652. 

2.  Covenant  RtTNNiNO  with  Land,  What  ib.  —  An  agreement  in  a  deed 

oonveying  a  right  of  way  for.  a  railroad,  to  fence  the  same,  is  a  covenant 
running  with  the  land  and  essentially  inhering  in  it^  and  snob  covenant 
binds  the  grantee  of  the  oxiginal  covenantor,  and  inures  to  the  benefit  of 
the  owner  of  the  servient  estate  in  which  the  easement  with  its  enoam- 
brance  inlieres.  Midland  ete.  R*y  Co.  v.  Fisher^  189. 
S.  Grantkk  ov  Original  Coyknantor  Boctnd  to  Fbrfobh  Lattbr'b  Aoreb- 
MBNTS  WHEN.  —  When  a  deed  which  creates  a  right  disdoses  a  cove- 
nant which  burdena  ifaa  ngfat,  «  MLbsegaant  grantee  of  the  original 
covenantor,  in  accepting  sooh  deed  and  asaerting  a  claim  to  the  priv- 
ileges conferred  by  it,  becomes  bound  to  perform  the  agreement.  And 
when,  in  addition  to  the  covennotin  the  deed,  the  facts  open  to  obeerva* 
tiou  show  that  the  covenant  haa  not  been  kept»  such  grantee  cannot 
Justly  claim  the  rights  of  a  purchaaer  withont  notice.    Idm 

See  IUmmbhw. 

I  Cil£DITOR'S  BILL. 

See  CoRMMznn,  H,  Mb 


CBIMIlilAL  LAW. 

1.  Proot  of  Intent  'Vbok  Jhsrmat  Orimb.  — feoof  ef  n  iBffuiiiaft  «i]BO 

irom  the  one  charged,  ^faongh  genviaUy  objactieoaUe^  ia  admJMiMi 
w<heB  both  oninieB  aj»  eloaely  linked  or  eonnected,  aspeoiaUj  ia  the  rm 
gesUB^  and  also  when  endi  pvoof  ie  peitiuBntaBd  nannwry  fto  ahow  in- 
tent. When  the  intent  is  tfatts  afaowo,  inrtiiec  fnnoof  of  pmoMdilatioa  ia 
unnecessary.     State  v.  De^futrnpa,  202. 

2.  RioHT  or  AcouRED  TO  Question  AoMisaiBiUTT  or  BvianrcBk  — ^WhUo 

the  ccmrt  iiuisb  be  satisHe<l  of  the  competency  and  admissibility 
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«fler«id,  Ibe  moom^  liaa  the  light  to  firevettl  ili»  ft^MUon  if  feeompe- 
tent  or  iBadmnHiUe  eridenoo  agnntt  Um;  md  tke  fausfc  tfant  tiho  trial  judge 
i»  Mrtnfied  of  tiio  oocapeioBcj  and  admknbiitTe  of  yaffmd  tattiinany 
does  iM«  ezvMlo  tin  right  •£  tli»  wmmmk  to  foafcum  tt»     &ai^  r* 

t,  Rkrt  ov  AeooBBV  to  CfeOBV-aB&Hnv  WmaMOi — Tba  •dndMibility 
IB  erideiMe  of  a  eonrfeeaio^  by  tfco  aoeaMd  noit  aecBnarily  bo  triad  and 
dateriniaad  by  tbo  caart  boiora  tba  mmm  it  penrittHl  t»  g»  to  tbo  jary 
aa  oTHieaeo;  b«t  ib  Mrah  trial>bo  acenaad  baa  a  right!  ta  panrtioipato^  and 
to  cia—  earamiaa  1^  witaenea  by  vheiB  tba  oonfaarioa.  ia  loaght  to  bo 
proved.     Id. 

4.  PitA€TTm  —  BnoHAiwv  or  Jmrv  Wiiwau'f  Ynmcn;  — ^Wbaia,  in  tba  trial 

of  a  crtmiDBl  eaaa,  tbo  ovidenoe  io  oxsinded  fsaaa  tbo  ftay  on  the  ground 
that  tbo  indietBioBt  cAiargeo  bo  offmae^  tbo  jmry  naat  ba  diacba]*god 
without  rendering  a  verdict.     SUUe  r.  Brown,  790. 

5.  AasAvvt  WITS  Dkh^ut  WiAFoir  —  Pttmn0na»  or  Iiasnrr  to  Knx.  — 

An  aesaaft  raaclo  witb  a  weapon  likely  topoodaoo  doatb^  bat  from  which 
BO  kffling-  resano,  doee  sot  raiao  a  praaaaiptioa  of  an  intaat  to  kili.  Mal- 
ioo  in  an  aasanrtt  by  atabbiug  doeo  not-  naeotmrily  inobida  an  intention  to 
kin.  Pameram  t.  8M9,  I5S. 
6b  XFnmir  Falk  PBsnmsis,  Oeefjawnm  Oeaiim.  — Wheia  aAa^int  obAaina 
personal  property  belonging  to  bio  pgiuiipai,  aad  to  tba  imaiediate  poe- 
aession  of  wbiab  tbo  latter  ia  oatitled,  by  meaoa  of  lain  itatemonta 
made  to  a  third  party,  the  agent  is  not  gaiLtr  of  obtainiBg  gooda  or 
property  by  falso  pretenoee.  Kothiag  is  a  falao  protmse,  within  the  moan« 
ing*  of  tho  statate,  which  baa  bo  tsnclBBcy  toand  doai  not  baan  a  penon. 
In  Tt  xj&mtTWHf  9aS. 

7.  Ircbst,  8iifOT.B  Aor  Oofrumfma  —  A  atagis  aat  al  asanal  intereoarso 

betwoen  persona  rehrted  by  bkwd  or  aflfawty  withtn  tba  degraa  paohibited 
by  statute  conatitntes  incOBt*     /OlMeT.  Mtwok,  7Ml 

8.  SumoiBNT    ATBHsnnfT.  —  Under  a   atalato    peohibcting   Aa  aommis- 

sion  of  tho  sexual  aei  between  pmuuus  **noateg  ol  kin  than  oonaias/' 
an  iudlefeiuont  aBeging  tbo  oomiwiastoB  of  tt»  aesaal  aab  by  vnda  and 
niece  is  sufficient,  without  a  direct  averment  that  that  rolationabq)  is 
nearer  than  that  between  uuu8in%  or  that  tboy  ipoto  raktad  by  bkeod  or 
affinity.    /A 

9.  BuFFrcniiT  ATimimrr.  ^  An  indiolinont  cbsrgmg  iBCflat  batwoon.  an  un- 

married uncle  and  hia  nieea  ia  oqnsaakBt  ta  an  imiiBaiit  that  ska  was 
not  his  wif  o.    /id. 

IdL  Whbit  hot  Moi>»i«&  vr  Statuts,  lammtt  iv  8nv-A&  CoMMnos, 
either  habitual  or  in  a  single  instanoe,  either  undher  form  of  marriage  or 
wftfaont  it^  bat  a  win  persona  too  naariy  lalatad  in  onmsangniBity  or 
affinity  to  be  entitled  to  intermarry.     yU 

Vt,  SuFfreiawf  ATBBonirr.  — lender  a  atatnto  prohibiting  tt»  oommission 
of  the  sexual  act  between  petaona  "^Boarsr  af  kin.  thsB  aonsins^"  an 
indictment  charging  tnoest  between  onA  and  niooa  noad  not  allege 
that  they  wore  not  basband  and  wife,  wbatbor  tboy  bad  gone  tluough 
tJie  ceremony  of  marriage  or  not.  Nor  is  it  aubtsBBd  in  aa^  osaa  that  the 
marriage  was  celebrated  in  a  country  wkera  it  was  valid.    I4m 

\%  LiBKi.  ov  Pahilt. — A  false  pablieatiosi  ^lat  a  Member  of  %  par* 
ticniar  family,  by  name^  baa  been  a  state-prison  oonviet^  and  dirteted 
against  the  whole  family,  is  a  crimiBal  libel  of  tba  whoU  family  al  that 
name.     Biatit  t.  Brady,  296. 
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13.  Akt  PcBLiOATioir  Whtoh  Teitds  to  Dmradb  or  fnjnre  aaoihmr  per- 
•on,  or  to  bring  him  in  contempt,  hatred,  or  ridicule,  or  which  aooaeiM 
him  of  a  crime  punishable  by  law,  or  of  any  act  odious  and  diograoefal 
to  society,  is  libehous,  unless  the  same  is  shown  to  be  true.    Id. 

14.  LoTTSBT,  What  is.  —  Any  scheme  for  the  distribution  of  priaet  by  lot  or 
chance,  or  by  which  one,  on  paying  money  or  other  Tilnable  thing  to 
another,  receives  a  ticket  which  entitles  him  to  reoeive  in  retom  a  larger 
ralue  or  nothing,  as  some  formula  of  chance  may  determine^  is  a  viola- 
tion of  a  city  ordinance  prohibiting  lotteries.    8UtU  t.  BoneUp  413. 

15.  Id.  —  A  scheme  by  which  a  person  who  pays  five  cents  for  a  package  of  tea 
is  entitled  to  select  it  from  a  nnmber  of  envelopes,  some  of  which,  in  ad- 
dition to  tea,  contain  a  ticket  which  entitles  the  purchaser  to  a  prias, 
while  the  others  contain  nothing  but  the  tea,  is  a  lottery;  and  the  sale 
of  such  packages  of  tea  is  a  violation  of  a  city  ordinance  prohibiting  lot- 
teries.    Id. 

16.  Homicide  to  Avoid  Abrbst.  —  Where  an  officer  is  killed,  with  knowl- 
edge or  reasonable  grounds  of  belief  that  he  intended  and  was  endeavor- 
ing to  make  an  arrest  for  a  felony  with  which  the  acensed  was  charged, 
it  is  murder;  but  if  the  killing  was  done  suddenly,  under  the  surprise  el 
a  night  visit  by  an  armed  man,  without  knowledge  of  his  purpose  or 
official  character,  or  reasonable  ground  of  beUef  as  to  the  aame^  and 
without  malice,  it  is  roaoslaughter.     Croom  v.  SUUet  179. 

17.  Id.  —  Instructions.  —  Where  an  armed  officer,  at  ni|^i^  with  a  pomet 
and  without  a  warrant,  is  killed  in  attempting  to  arrest  a  person  charged 
with  felony,  and  the  only  expression  used  by  the  officer  to  indicate  his 
official  capacity  or  his  purpose  to  arrest  was»  that  "Yon  are  mine,"  or 
that  '*  You  are  my  meat,"  it  is  reversible  error,  upon  the  trial  of  the 
accused,  to  use  the  expression  "  You  are  mine^"  and  to  exclnde  the  other 
and  stronger  expression  in  charging  the  jury,  when  the  dividing  line  in 
the  case  between  murder  and  manslaughter  is  upon  whether  or  not  the 
conduct  and  language  of  the  officer,  taken  in  connection  with  all  the 
circumstances,  indicated  to  the  accused  a  purpose  to  arrest  him  for  fel- 
ony, rather  than  to  molest  him  by  mere  violence  for  some  lawlev  por* 
poee.    Id. 

13.  What  will  Rbduob  Murdbr  to  Mamslauobtrb — iKSTBUorioHa.  — A 
father  has  the  right  to  protect  his  daughter  from  the  personal  violence 
of  her  husband,  and  to  go  to  his  premises  for  that  purpose;  and  if  he 
kills  him  in  the  heat  of  sudden  passi<m,  in  an  efifort  made  in  good  faith 
to  so  protect  his  daughter,  it  is  not  necessary  that  a  blow  should  be 
given,  or  a  trespass  committed  on  the  person  of  the  accused,  to  reduce 
the  crime  from  murder  to  manslaughter.  It  is  reversible  error  to  fail  to 
so  iustract  the  jury,  even  if  a  verdict  of  manslaughter  is  returned. 
Campbell  v.  CommonweaUh,  343. 

19.  Id.  —  Instructions.  —  On  the  trial  of  a  father  for  the  killing  of  his  daugh- 
ter's husband,  the  jnry  should  be  instructed,  when  such  instruction  is 
justified  by  the  evidence,  that  as  matter  of  law  a  father  has  the  right  to 
protect  his  daughter  from  great  bodily  harm  against  the  violence  of  her 
hasband;  that  if  prior  to  the  day  of  the  tragedy  she  had  been  beaten  by 
her  husband  so  as  to  endanger  her  life  or  inflict  upon  her  great  bodily 
injury,  of  which  the  accused  had  knowledge,  and  that  the  violenoe  was 
renewed  on  the  night  of  tragedy,  the  father,  on  receiving  information  of 
the  factk  had  a  right  to  arm  himself  and  go  to  the  residence  of  the  hus- 
band to  protect  his  daughter  from  his  violence;  and  that  if  finding  his 
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daughter  and  her  children  expelled  from  their  home  Into  the  street  hy 
the  hasband,  and  suddenly  meeting  him  in  the  heat  of  sudden  passion 
caused  by  the  violence  to  the  wife,  the  father  shot  him,  not  in  necessary 
self-defense,  and  without  malice,  he  is  guilty  of  manslaughter.     Id, 

20.  MusDRR  —  Intent  Presumed  from  Perpbi'ration  of  Another  Fel- 
ony. —  A  homicide  committed  by  an  accused  while  engaged  in  the  per- 
petration of  a  felony,  as  rape  or  sodomy,  is  murder,  and  the  absence  of 
proof  of  premeditation  or  preconceived  design  to  kill  is  insufficient  to 
reduce  the  crime  to  manslaughter.     State  v.  DegeJiampt,  392. 

21.  Murder  —  Proof  Necessary  to  Establish.  —  Simple  proof  of  a  homi- 
cide is  insufficient  to  establish  the  crime  of  murder.  The  prosecution 
must  first  affirmatively  prove  the  existence  of  malice  in  the  perpetrator, 
in  order  to  put  him  upon  his  defense.      I(L 

22.  Id.  —  PRBSDMFTION  FROM  AoT  OF  KILLING.  —  When  an  act  is  committed 
delil)erately  with  a  deadly  weapon,  and  is  likely  to  be  attended  with 
dangerous  consequences,  the  malice  requisite  to  murder  will  be  pre- 
sumed; but  the  presumption  which  arises  from  a  killing,  unattended 
with  such  circumstances  of  violence,  is  that  of  murder  in  the  second 
degree,  or  of  manslaughter.     Id, 

23.  Id.  —  Proof  of  Malice.  —  Malice  may  be  inferred  from  many  circum- 
stances, other  than  the  use  of  a  deadly  weapon,  and  since  proof  of  it 
usually  lies  in  circumstantial  evidence,  eridence  of  any  facts  which  go 
to  afford  an  n^erence  of  its  existence  is  admissible.     Id. 

24.  Id.  —  Evidence  of  Intent.  —  Where  the  §cieiUer  or  9110  animo  forms  an 
essential  or  indispensable  part  of  the  inquiry,  testimony  is  admissible  of 
such  acts,  conduct,  or  declarations  of  the  accused  as  tend  to  establish 
such  knowledge  or  intent,  notwithstanding  they  may  constitute  a  differ- 
tne  crime  in  law.     Id, 

26.  Murder  —  Evidence.  —  On  a  trial  for  murder,  where  it  appears  that 
a  father,  receiving  information  that  his  daughter  was  being  abused  by 
her  husband,  seized  his  pistol  and  went  to  the  residence  of  the  husband, 
and  found  the  daughter  and  her  children,  at  night,  in  the  street,  driven 
from  her  home,  and  on  meeting  her  husband,  shot  and  killed  him,  after 
some  words  had  passed  between  them,  evidence  of  the  son-in-law's  pre- 
vious threats  against  the  accused,  and  of  previous  violence  against  the 
wife,  is  competent  to  show  the  lawful  purpose  of  the  accused  in  going  to 
the  place  of  the  tragedy;  but  the  exclusion  of  such  evidence  is  not  rever- 
sible error,  when  other  evidence  admitted  shows  the  good  faith  of  the 
father  in  his  effort  to  protect  the  daughter,  and  that  she  was  in  constant 
danger  of  bo«lily  harm  from  her  husband.  Campbell  t.  Comrmmwealth, 
34a. 

26.  Id.  —  Evidence  of  Self-defense.  —  Where  a  father  has  knowledge  of 
cruel  treatment  inflicted  upon  his  daughter  by  her  huslMtnd,  endanger- 
ing her  life,  it  is  his  natural  and  legal  right  to  go  to  the  rescue  of  his 
daughter,  to  prevent  the  infliction  upon  her  person  of  cruel  and  in- 
human blows;  and  if  in  his  effort  to  do  so  he  kills  the  husband,  evidence 
of  the  threats  of  the  latter  to  take  the  life  of  the  accused,  accompanied 
by  an  effort  to  do  so,  such  as  an  attempt  to  draw  a  pistol  at  the  time, 
is  competent  on  the  issue  of  self-defense.     Id. 

27.  Rape — Aob  of  Consent.  —  A  female  under  the  age  of  twelve  yean  it 
incapable  of  yielding  consent  to  sexual  intercourse.     State  v.  Miller^  418. 

See  Municipal  Corporations,  10. 


1.  Ir  A  9riTinn  iMPOsn  vrov  Aivr  Veblbov  a  •pecifle  dsij  for  tiie  pro- 
tection or  benefit  of  othen,  if  he  neglects  or  refoaee  to  perform  ■oeh 
dnty  he  ie  Kable  for  any  injury  or  detriment  eaoaed  thereby,  if  the  iam 
jxay  eo  eansed  ia  of  the  kind  t^e  etatute  waa  intended  to  prevents  Fer^ 
fftaon  T.  Cfka,  578. 

fi  Absbfcb  or  Maliob  on  the  part  of  defendant  and  his  agenti  will  not 
reliere  him  from  liability  for  damages  occasioned  by  his  or  their  wrong- 
ful acts.     McKee  r,  Delaware  Canal  Co,,  74XK 

S.  MsASUioi  or  Damaoks.  —  In  an  action  against  a  railroad  company  to 
reoorer  for  personal  tnjory,  a  finding  of  gross  negUgence  against  the 
eompaay,  wxthoat  a  finding  of  willfal  misconduct  or  an  entire  want 
of  care  raising  a  presumption  of  conscious  indifference  to  consequences 
and  the  legal  rights  of  others,  will  not  authorize  a  yerdict  for  exemplary 
«r  punitive  damages.  Such  finding  will  only  justify  a  rerdict  for  com- 
pensatory  damages.     Chattanooga  etc  R.  R.  Co,  v.  LiddeU,  169. 

4k  Nbouoencb — InsTRtTcnoif.  —  In  an  action  against  a  raQroad  company  to 
reeorer  for  personal  injury,  an  instruction  that  a  finding  of  gross  negli- 
gence against  the  company  would  entitle  plaintiff  to  recover  punitive 
damages  as  punishment  of  the  railroad  company  is  error,  when  the 
statute  provides  that  such  damages  may  be  given  "to  deter  the  wrong- 
doer from  repeating  the  trespass."  The  instruction  should  be  given  in 
the  words  of  the  statute.     Id, 

5.  NoAriNAL  Bam  AGES  Mean  No  Damages  at  All.  —  They  exist  only  in 

name,  and  not  in  amount,  and  should  only  be  awarded  where  there  has 
been  a  breach  of  contract,  and  no  actual  damages  whatever  have  been 
or  can  be  shown.     Stanton  v.  Neio  York  etc  Ry  Co.,  110. 

6.  Mental  Anguish,  Recovery  mat  be  had  fob,  when. — The  jury  in 

assessing:  damages  for  the  breach  of  a  contract  may  take  into  consideration 
the  mental  anguish  of  the  plaintiffs,  if  they  suffered  any  mental  anguish 
on  account  of  the  matters  set  out  in  the  complaint.  If  a  person  contracts, 
upon  a  sufficient  consideration,  to  do  a  particular  thing,  the  failure  to  do 
which  may  result  in  anguish  and  distress  of  mind  on  the  part  of  the  other 
contracting  party,  he  is  presumed  to  have  contracted  with  reference  to 
the  payment  of  damages  of  that  character  in  the  event  such  damages  ac- 
crue by  reason  of  a  breach  of  the  contract  on  his  part.  Renikan  v, 
WiigJU,  249. 

See  Agency,  4;  Animals;  Assignment,  2;  Civil  Rights,  1,  2;  Gont&aci^ 
3,  4;  CoBPORATioNS,  14;  Judgments,  10;  Libel  and  Slandeb;  Sales, 
12;  Telegraph  Companies. 

DBCLARATIONa 
See  Aqevct,  5;  Evidsnoi,  3-6;  Wilu,  fXk 

DEDICATIOK. 

1,  Streets  Dedicated  bt  Maps.  —  Laying  out  a  lai^e  tract  of  land,  and  cut- 
ting it  up  into  house  lots  and  ways,  does  not  give  every  purchaser  of  slot 
a  right  of  way  over  every  street.  He  has  no  right  to  insist  upon  the  keep- 
ing open  of  a  street  which  does  not  connect  his  lands  with  ikkt  pub- 
lic highway,  and  which  is  desirable  because  it  is  nearest  the  water  and 
in  full  view  thereof.     Pearson  v.  Alien,  426. 
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&  I)sMOA.'ROirBTllAni.---Isoladittga«pM«QpoaaBiapwi1li4olltd11nMis 
not  a  luffioMiit  indioatioii  that  it  ii  to  be  keptopon  for  tha  beneflt  of  tiM 
pgbtio  or  ol  a  potcbaaar  of  kada  in  tbo  tract  Mpffwaptad  oa  tha  map.  Id, 

Sea  WatuooubbOi  8L 

DE£D& 

1.  DiLiTXRT. — It  Is  an  easential  charaeterlstio  and  an  indifpcaaabla  faa- 
tare  of  every  delivery  of  a  deed,  whether  abeolate  or  oonditional,  that 
there  moat  be  a  parting  with  tha  poeeeeelon  of  it^  and  with  all  power 
and  control  OTor  it,  by  the  grantor  for  the  benefit  of  the  grantee  at  the 
time  of  the  delivery.    PwUr  t,  Woodhommf  18K 
S.  DiLiTSBT  of  a  deed  is  aa  eeaential  to  the  paeeing  of  the  title  aa  la  the 
eigning  or  acknowledgmentj  of  H.    It  is  the  final  ael^  withont  whieh 
all  other  formalities  are  iaeflbctaal;  and  to  oenetitate  deHvery,  the 
grantor  must  part  with  the  legal  poeeession  of  the  deed,  and  wHh  all 
right  to  retain  it.     The  present  and  fntnre  dominion  over  the  deed  nraat 
pass  from  the  grantor  in  his  lifetime.    Jd, 
t,  Dkliyxrt,  What  m  hot.  —  Where  a  grantor  formally  axeeatea  a  deed, 
exoept  delivery,  and  then  places  it  in  a  looked  boK,  patting  the  lat- 
ter in  the  possenioa  of  her  servant^  with  the  information  that  it  eon* 
tains  the  deed,  bnt  without  divulging  the  name  of  the  grantee  therein, 
and  directing  that  the  box  be  not  opened  until  after  the  deakh  and  fu* 
neral  of  the  grantor,  which  direction  is  followed,  there  is  no  cueh  parting 
with  the  possession,  custody,  and  control  of  the  deed  by  the  grantor  aa 
constitutes  a  valid  delivery.     Id* 
i.  Dklivsbt  of  a  deed  iududes  not  only  an  aol  by  whieh  the  grantor 
parts  with  the  possession  of  it,  but  also  a  cononrrtng  intent  on  the  part 
of  the  grantor  that  it  shall  vest  the  title  in  the  grantee;  but  where  the 
proof  fails  to  show  that  tho  grantor  ever  did  any  act  by  which  he  parted 
with  the  ppesesMon  of  tha  deed  for  the  benefit  of  the  grantee^  the  quea- 
tioa  of  intent  becones  immateriaL    /<!• 
ft.  Duo  PoiiLk  AooanTAMOB  oi;  Smcr  ov.  —The  acceptance  of  a  deed  poll 
by  the  grantee  makes  it  the  mntnal  written  contract  of  the  parties,  and 
therefore  the  statute  of  limitations  respecting  verbal  contracts  does  not 
apply  thereto.    MkUmd  cCc  Ity  Co.  ▼.  Fhhtr,  189. 
S,  CoNVKTAHOB  OF  Lamd  07  Nov-mavtoablb  Lakb.  —Where  the  owner  of 
land  surrounding  a  non*navigable  inland  lake^  longer  than  it  is  broad* 
conveys  a  portion  of  the  land  bordering  on  the  lake  by  a  deed  which 
describes  the  lake  as  one  of  the  boundaries,  the  title  of  the  purchaser 
extends  to  the  center  of  the  lake.     Lemheek  v.  Nfe^  828. 
7.  Id.  —  Where  tha  owner  of  land  snrrounding  a  non-navigable  lake  con- 
veys a  portion  thereof  by  deed  deecribing  the  margin  of  the  lake  aa 
one  of  the  boundaries,  the  title  of  the  purchaser  extends  to  low- water 
mark  only.    Id. 
8^  In.  —  Where  the  owner  of  land  •nrrounded  by  a  non-navigable  Inland 
lake  conveys  a  portion  of  the  land  by  deed  deecribing  it  by  metes  and 
bonnds,  wtthont  refersacs  to  the  lake,  the  title  of  the  purchaser  only  ex- 
tends to  the  lines  mentioned  In  the  deed.    Id 
9,  CanTETANOB  OF  BATTuma  on  Allwion  RiQirrs.— a  deed  which  de- 
aoribes  tha  property  sold  as  fronting  on  a  certain  street,  and  extend- 
ing between  certain  lines  to  the  river,  without  guaranty  of  measure- 
ment, conveys  the  battare  or  alluvion  ri^^to  to  the  river  frontage 
daecribed  in  the  deed.     M^ert  v.  Maihie,  38fi. 
▲m.  St.  Rsr.,  Vol.  XXI.  —61 


962  Indbx« 

IOl  Whsn  Deed  Contxtb  Battubk  ok  Allvtiov  Rioim.-^  A  deed  deeerib- 
ing  the  property  eold  as  fronting  on  a  rivar  oonreya  the  battnre  or  al- 
liiTioD  righti  withoat  any  provisuNi  to  that  efieoi  eontained  in  tho 
deed.    Id. 

Bee  0(Mniuar€T«  S-4}  OoTBirAms  BisiifiMni  Hoiiavs  as»  Wii%  S-12; 

MoBia^aia^  L 

DBFIKmOiraL 

•'Oashlar.*    RMBmhaAer  ▼.  WUam,  6M. 

'^ChUdmu"    Oyitfflr  ▼.  XmiU;  890. 

'« Combinatioii."    Bmerw^*OhioCimik  (h^^Wk 

'^Correet  plai*    T(midk^  t.  Chumben^  191 

•'Crodifeon."    ManfiemXk  r.  Avery,  678. 

•«  Freedom  of  the  preee."    JKfey  ▼.  £ei^  SMl 

"Garbage."    Peopk  t.  OonioN,  624. 

**  Boraeatead."    Timothy  ▼.  Cftomicn^  16Si 

"I  wiU  direet"    Oydery.  KmiU,  890. 

"  I  will  toppori"    Oyaier  t.  JTnvfl;  800. 

"If."    ChaUamoogaete.  B.B.Co.r,  IAddea.l99, 

Laipmu  Imffua.    ChaUamnga  etc  B,  B.  Ok  r,  Uddett,  100. 

Kegligeneob    BUia  t.  Lake  Shore  etc  B.  B.  Oo^  014 

**  Order  of  myself."    Jenkme  r.  Base,  344. 

Sale  of  a  ohatteL     Siefhtne  t.  O^ord,  886. 

"  The  direcfeofi."    JfcKeneey  ▼.  Edmarde,  830. 

'*  Trust"    Emery  v.  Ohio  CandU  Oo,,  819. 

*'  7oa  aro  my  meat"    Oroom  t.  Staie,  179. 

"  Yon  are  mine."    Oroom  t.  State,  179. 

DENnSTRT. 

1.   VaLIDRT  OV   StATUTI  BlOULATDfa  PBAOnaB  OV   DEHTIgrMT.  — Hie  lo> 

gislatare  may  by  statnte  regulate  the  praotioe  of  dentistry  within  tho 
state,  and  may  provide  that  only  thoee  possessing  Aill  and  learned  in 
that  profession  shall  be  permitted  to  praetico.  It  may  presoribe  tho 
nature  and  extent  of  the  qualifications  required  and  the  rules  for  aaoer- 
taining  and  determining  whether  thoee  proposing  to  practice  oome  up 
to  the  statutory  standard.  If  the  statute  operates  equally  upon  all 
who  may  desire  to  practice,  and  is  enacted  to  promote  the  health  and 
welfare  of  the  people  by  excluding  those  who  are  ignorant  and  inca- 
pable^  then  the  fact  that  the  conditions  may  be  rigorous,  impolitic,  and 
unjust  will  not  render  the  statnte  inTalid.  Snah  legislation  is  not  re. 
pugnant  to  section  2  of  article  4  of  the  United  States  eonstitntioo,  nor 
in  conflict  with  section  1  of  tho  fourteenth  amendment  thereto.  State  t. 
Creditor,  306. 
I.  Id.  —  A  statnte  regulating  the  practice  of  dentistry,  and  prseerilnng 
the  nature  and  extent  of  the  qualifications  rsquired,  and  the  rules  for 
ascertaining  and  determining  whether  thoee  proposing  to  praotioe  oome 
np  to  the  statutory  requirement^  oannot  be  deemed  to  unduly  disorimi- 
nate  between  persons  or  classes,  or  to  be  unoonstitutiooal  because  it 
exempts  those  engaged  in  the  practice  of  dentistry  within  the  state  at 
the  time  of  its  enactment  from  the  necessity  of  obtaining  a  diploma 
from  a  dental  college,  and  requires  such  a  diploma  from  all  others. 
Although  this  fact  may  work  a  hardship  upon  a  praotioing  dentist  who 
comes  into  the  state  after  the  enactment  of  the  statute^  it  does  not  ren» 
der  the  law  invalicL   Id, 
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DEPUTY. 

DISORDERLY  CX)NDUOX, 
See  Carbikb8»  8L 

DIVORCE. 
See  Marriagi  avd  DxTdlKm 

DRAFTS. 
See  NiGOTiABLS  TavrKuuEvrn,  6^  7» 

EASEMENTS. 

L  PuBUO  Eabsmsrts,  Action  bt  Privats  Prrson  ior  OBSTRUonov  cm,  ^ 
Thoagh  lands  are  dedicated  to  public  use  m  etreete  and  wayi»  their  ob- 
struction as  such  will  not  give  a  cause  of  action  to  a  private  perMn,  onlese 
he  suffers  private  damages.     Ptanon  v.  Alkn,  426. 

8.  Right  to  havb  Land  Built  upon  ior  thb  BsNEnr  of  Liobt  ani^ 
Air  to  neighboring  land  may  by  deeii  be  made  an  easement*  and  may 
be  created  by  words  of  oovenaat  as  well  as  by  words  of  grant.  Ladd  v. 
CUyqf  Boston,  481. 

IL  In  Ordbr  to  Attach  an  Easement  to  a  Dominant  Estatb,  it  is  not 
necessary  that  it  shall  be  created  at  the  moiiient  when  either  the  dom* 
inant  or  the  servient  estate  is  created,  if  the  purport  of  the  deed  ia 
to  create  an  easeineut  for  the  benefit  of  the  dominant  estate.    Id. 

4.  Easements  Restriciing  the  Use  or  Lands.  —  If  the  owners  of  lots  front- 
ing upon  a  square  of  laud  in  a  city  mutually  agree  that  certain  places, 
avenues,  and  passage-ways,  as  laid  out  upon  a  plat,  shall  remain  open  aa 
an  appurtenant  to  several  lots,  and  that  no  building  shall  be  erected  upon 
certain  lots  within  ten  feet  of  the  front  line  thereof,  unless  a  majority 
of  the  owners  shall  so  elect,  nor  shall  any  building  extend  above  a  speci* 
fied  height,  such  agreement  entitles  each  of  the  owners  to  an^asement, 
and  if  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  takes  a  lot 
which  is  subject  to  such  easement  in  favor  of  an  owner  of  another  lot,  it 
must  compensate  him  for  the  loss  of  his  easement.     Id, 

I,  Easement  Atf ached  to  Land  bt  Plain  and  Dirbot  Lanouaob  only.  — 
It  is  only  by  the  use  of  p'ain  and  direct  language  of  a  grautor  that  it  can 
be  held  that  he  has  created  a  right  in  the  nature  of  an  easement  in  land 
and  attached  it  to  one  parcel  as  the  dominant  estate,  and  made  the  other 
servient  thereto  for  all  time  to  come.  The  creatum  of  such  a  right  will 
not  be  inferred  by  a  forced  construction  of  a  covenant,  nor  by  any  am- 
plification of  its  language  beyond  its  natural  meaning.  Where,  there- 
fore, the  owner  of  two  adjoining  city  lots  conveys  one  of  them  by  a  deed 
j  in  which  he  oovenants,  for  himself,  his  heirs,  ezecnton,  administrators, 
I  and  assigns,  to  and  with  the  grantee,  his  heirs,  executors,  administra- 
tors, and  assigns,  that  he  will  not  erect  or  cause  to  be  ereeted  on  said 
lot  any  building  which  shall  be  regarded  as  a  nuisance,  or  whieh  shall  be 
occupied  for  any  purpose  which  may  render  it  a  nuisance,  this  covenant 
must  be  regarded  aa  personal  to  the  grantor,  and  solely  against  his  own 
acts,  and  will  not  miUce  him  liable  for  the  acts  of  his  grantees  or  of  sub- 
sequent owners,  provided  he  neither  does  suoh  sots  himself  mat 
them  to  be  done*    Olark  v.  Devoe^  052. 

See  CoTXNAiiiB,  2, 1 
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1.  Partibh.  —  An  employee  of  defendant  in  ejectment^  wlio  ii  peiaitted  to 
reside  npon  the  disputed  premises  when  the  snit  is  hrongfai^  and  who 
olaims  no  interest  in  the  land,  is  not  a  necessary  par^  defendant.  Skeiw 
Y.  Hill,  607. 

8.  What  KsciasART  to  MAiirrAnr.  —  Plaintifl;  who  has  no  title  to  the 
land,  bat  entered  into  possession  in  good  faith,  nnder  a  daim  of  right 
which  proTed  yalneli^ss,  may  maintain  ejectment  against  one  who  ob- 
tained possession  through  plaintiff's  tenant,  and  who  shows  no  title, 
right,  or  interest  in  the  land,  except  a  claim,  merely  asserted,  and  not 
proved,  of  being  the  original  owner.     Id. 

t,  EQurrABLS  Titls  cannot  bx  Sbt  up  to  overthrow  a  legal  title  in  an 
action  of  ejectment.     Id, 

4.  Bqvitavlb  TiTLi  —  Dkfknsv.  —  The  right  of  posseesion  under  oolor 
or  claim  of  title  by  plaintiff  in  ejectment  may  be  prima  fade  title  as 
against  a  mere  intmder;  bnt  when  an  equitable  interest  is  shown  by 
defendant  which  is  unconnected  with  and  independent  of  plaintiff  *s  claim 
of  title,  such  defendant  may  show  in  defense  that  plaintiff  haa  no  title  to 
the  premises,     fd. 

8ee  Exkoutobs  and  Admin  istratobs,  1;  Railroad  CoxPAKna^  2»  SL 

ELECTION  OF  WIDOW. 

8ee  SXCOUTORS  and  AOMINISTRATMa,  ^IOl 

EMINENT  DOMAIN. 
See  Railroad  Oompanics,  2,  8w 

EMPLOYER  AND  EI^IPLOTERL 
See  Master  and  Ssryant. 

EQUITABLE  ASSIGNMENT! 
See  AflsiQNicsNT,  d-& 

EQUITY. 

OovBT  ov  EQtnrr  has  Powbr  to  Rkukti  Partt  AOAnrar  Forriturk 
and  from  penalty  incurred,  without  willful  neglect  on  his  part,  by  the 
breach  of  a  condition  subsequent,  upon  the  principle  of  equity  jnris- 
pmdenco  that  a  party  having  a  legal  right  shall  not  be  permitted  to 
avail  himself  of  it  for  the  purposes  of  injustice  or  oppression.  A  mort- 
gagee, for  a  good  consideration,  agreed  not  to  foreclose  his  mortgage, 
which  was  then  due,  until  one  year  after  the  mortgagor's  death,  pro- 
vided that  during  said  period  prior  mortgages  on  the  same  property, 
which,  with  his  mortgage,  exceeded  its  value,  remained  nnforeoloeed, 
and  no  interest  thereon  remained  unpaid  for  more  than  thirty  day*  after 
due,  ''and  so  long  as  no  taxes  or  assessments  on  the  said  premises  re- 
main unpaid  and  in  arrean  for  more  than  thirty  days.**  Through  the 
failure,  bnt  not  willful  neglect,  of  the  mortgagor's  ageat,  with  whom, 
she  being  abeent,  she  had  left  money  sufficient  to  make  payment,  a 
MWvr  sMSBMnettt  remained  unpaid  for  more  than  thirty  days.  Bat  npon 
learning  this  fact  the  mortgagor  promptly  paid  the  Msussmenl  the  day 
before  the  summons  wtt  aerwd  «p«m  her  in  an  action  to  foreclose  the 
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marlstes.     Rtrd  thil  An  ihniiM  U  rrilTdT  frtm  f^  twwwiiitniini  of 
Imt  defMlt  in  tba  payment  of  th«  ■■■Miiaml    JTo^  «•  itwfarM%  6i7« 
8m  HUSB4IID  AMD  Wdt^  151;  iMfmnnnom  Jinnaim%  18^  lH  . 

BRIUXEL 
8m  Arbai»  a«»  Bmm>i» 

S8TATB3  OF  DaGEDEMXa 
8m  SaovTOBS  AK9  ▲DMnnsnAvoaa. 


8m  Homistbai^,  6;  PABrmoir,  3;  Kailboad  Ck>iiPAsn%  IL 

BVIDENCEL 

L  Xyidskob,  ADMnBXBiuxT  or,  vob  Pokposb  07  InrBAOUIKIT  Oft  TO  Si* 
TABUSH  Nbouqbvob.  *-  Ib  an  actton  agaiaat  a  railiroad  Mmpany  to  ro» 
oovor  for  penonal  injory  to  ftboy  foortean  yean  of  aft^  not  a  treei^aaser, 
and  ooodttiiTely  shown  to  hare  been  injured  boMOM  of  a  defeetiTe  rail- 
toad  platfora»  by  neana  of  which  he  wm  thrown  ondor  a  moring  train 
and  croehed,  evideoM  on  the  part  of  the  defeoM  that  enoh  boy  wm  in 
the  habit  of  jumping  on  moving  traine  at  that  plaoe^  and  had  been  warned 
of  the  danger,  ia  incompetent  to  Mntradiet  hie  tmtimony  m  to  the  man- 
ner in  which  he  received  the  inj  ary,  or  to  show  that  it  wm  MOMd  through 
hie  nec^ligenca.     LottismlU  tie.  jR,  £,  C<x  T.  .fierry,  829. 

S»  NaouaBNOB.  —  In  an  action  to  recoYcr  damages  against  a  railroad  com- 
pany  for  personal  injury  received  through  its  negligence^  evidence 
that  plaintiff's  nervous  prostration  in  consequeuM  of  the  injory  had 
a  weakening  efiiact  upon  her  system,  and  required  the  administration 
of  opiates,  from  which  she  wu  acquiring'  the  opium  habit;  that  she 
did  not  now  and  never  will  take  the  ploMure  previously  taken  by  her  in 
her  household  dutiM;  and  that  from  the  effects  of  the  aervons  prostra- 
tion, she  hM  no  energy  to  work  or  to  enjoy  society,  — >  is  admissible^  not 
M  an  eleroont  of  damages,  but  as  an  index  to  the  pain  and  suffering  of 
the  plaintiff:     Chaiianooga  etc  B.  B.  Co.  v.  Liddell,  169. 

8L  SiBcauABATiONS  07  ▲  Tbstatob  OB  A  DoNOB  ATO  admissibla  in  ovidono% 
not  for  the  purpoM  of  estaUishi^g  the  truth  of  hia  statement^  but 
merely  to  show  the  eondttion  of  his  mind;  and  they  aco  admiMible 
for  thia  latter  porpoM  only  whM  they  are  sufficiently  aesr  in  point  of 
time  to  be  of  somo  valuo  in  determining  his  mental  condition  when  he 
did  aooM  aot  which  ia  assailed  for  his  want  of  Mpacity.  Xom  v.  Moore, 
430. 

4b  Wrbkbb  Dbolabatiohs  Madb  bt  a  Dobob  ob  Tbrtatob  aco  aoffi- 
oiently  near  in  point  of  time  to  warrant  their  being  anbmitted  to  a 
jnry»  aa  tending  to  show  his  montal  condition  when  ho  did  some  act 
which  ia  questioned  on  the  ground  of  his  incapacity,  rests  chiefly  in  the 
dJMretion  of  the  presiding  judge.  Generally,  his  determination  of  this 
prsKminary  quMtiou  must  be  aooepted  aa  coudusive^  where  it  is  not 
shown  that  he  hu  misapi^ied  auy  principis  of  law.    Idm 

§^  DaoLABATiovs.  —  Where  defendant  claimed  that  a  note  wm  given  faiai 
in  tho  month  of  August  by  the  hdiler,  who  wm  then  nearly  eighty* 
lonr  years  of  age,  and  whom  boaine«  adviser  and  aiansger  defendaut 
WB%  it  is  competent,  in  an  action  by  an  administrator  of   the  douor 
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te  M0OT«r  th«  aoU  on  llie  grouid  tlttl  H  wm  proeorsd  I17  fraud  aaid 
«iida«  iaflii«ne«,  to  pror*  dcdmrmtioiis  of  tho  donor,  in  fho  montha  of 
Boptambor  tad  NoTember,  after  nuiVing  tha  allagad  gifl^  iaoonaiataat 
with  hia  baring  mada  tha  gift»  and  denounciiig  dafeadant  at  a  rascal, 
whara  tha  parpoaa  for  which  tha  daciaratioiia  ara  olaimad  to  ba  offerad 
la  ta  ahow  tha  mantal  oaadition  of  tha  doaor  at  tha  tima  of  tha  alleged 
gia    M. 
C  DwLAKATiova  AS  Pabs  or  Bn  OnriS.  —la  aa  aetion  agaiaat  a  rail- 
foad  oompaay  to  laeover  for  peraooal  iajary,  tha  declaratiooa  of  tbo 
praaidaat  of  a  eoaatmctioa  oompaay  which  waa  baildiag  aad  equip- 
pmg  the  road,  aiade  two  or  three  hoars  after  the  aceideat^  and  aft 
aaofther  place,  to  a  aewspaper  reporter,  that  it  wrald  be  to  his  iatereit 
Bot  to  publish  too  much,  that  the  road  had  beaa  laid  temporarily,  that 
ha  had  aot  had  time  to  put  the  broad-gauge  ties  apoa  it^  and  that 
he  did  aot  waat  pablie  opinioa  too  atrong  against  him,  ara  aot  ad* 
missible.     Chattanooga  etc  R.  J?.  Co,  t.  Lidddl,  169. 

?•  JUBT  AND  JOBOBS  —  EviDBNOB  TO  ESTABLISH  SlOKNBaS  OV  JUBOB.  — A  letter 

purporting  to  hare  beea  written  by  a  sick  juror  to  the  trial  judge  is  not 
admissible  in  evidence  to  establish  the  sickness,  in  the  absenoe  of  any 
preliminary  proof  of  the  genuineness  of  such  letter.    State  t.  StuUk^  266. 

lb  Secokdart  Evidkmck,  whbv  Admissiblb  to  Show  CoirrBim  of  Wbit- 
XNO.  —  If  a  repleria  bond  which  forms  the  basis  of  a  suit  oa  a  judgment 
is  not  within  the  jurisdiction  of  the  courts  of  the  state,  secondary  evi- 
dence of  its  contents  is  admissible.     JTfiidberbodber  v.  WUeoac,  G96. 

9.  Mobtoaobs  — Absiommbnt  or  Part  Irtbrbstxh  Mobtgaob  oanhot  bb 
Varikd  bt  Parol.  — A  sale  and  assignment  of  two  of  three  mortgage 
notes  and  of  a  corresponding  interest  in  the  mortgage,  containing  no  men- 
tion of  priority  of  lien,  cannot  be  varied  by  parol  evidence  to  show  aa 
oral  agreement  that  the  assignee  was  to  have  a  prior  lien  under  the  mort* 
gage  as  security  for  the  payment  of  his  notes.     Jenrnnge  t.  Moore,  601. 

IOL  Contbactb,  Parol  Evidbnce  to  Vary.  —  Where  a  contract  ia  in  writ- 
ing, and  specially  exempts  one  of  the  parties  from  the  performance  of 
certain  duties,  parol  evidence  is  inadmissible  to  show  a  parol  af<reemeat 
inconsistent  with  the  written  one.  Sianton  t.  ^eie  ToHt  etc  i^y  Gk, 
110. 

11.  Ck>NTRA0T9,*  EviDBMOB  TO  Rbbut.  —  An  unsigned  memorandum  of  aa 
agreement  drawn  previous  to  the  contract  sued  on  is  not  admissibla 
as  rebutting  evidence.      Wilbur  v.  Stoepel^  568. 

Hi  Promissory  Notb  —  Parol  Evidbncb  to  Explain.  —  Whara  a  acta 
reads,  "We  promise  to  pay  to  the  order  of  myself,"  aad  is  signed  by 
two  obligors,  parol  evidence  is  admissible  to  show  which  of  the  two  ob» 
ligors  was  intended  as  the  payee.     Jenkinn  v.  Ban,  344. 

18b  EviDENOB  TO  Show  Note  to  be  mbrelt  Adyancemekt  bbtwbeh  Paabbt 
AND  Child.  — An  aUsolute  promise  in  the  form  of  a  note  to  pay  a  oer> 
tain  sum  of  money,  given  by  a  child  to  a  parent,  may  be  ahowa  l>y  parol 
•vidence  to  be  inteniied  between  the  parties  to  it  as  a  mere  receipt  or 
memorandum  to  show  that  the  parent  has  made  aa  advancement  of  that 
amount  to  his  child,  and  that  it  was  the  intention  of  the  pareat  that  it 
should  never  be  collected.     Brook  v.  Latimer,  202. 

14.  Parol  Evidbnob  to  Explain  Writino.  —  The  admission  of  parol  evidence 
tending  to  show  that  a  promissory  note  absolute  ia  terms,  and  given  by 
a  child  to  its  parent,  is  merely  intended  as  between  the  parties  as  an  ad* 
vanoemeut  by  the  parent  to  the  child,  is  not  a  violation  of  the  mis  of 
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•rldenoo  wbioh  forMdi  a  written  iDstrumont  to  b«  Tftriad  or  eontradioted 
by  paroL  Id, 
IS.  Ck>irTEAon  ~  Pabol  Etidbncb  to  Show  Exsoonoir.— GonTenations  and 
negotiations  preliminary  to  a  written  agreement^  elthongfa  merged  in  it, 
may  still  be  admissible,  not  to  explain  its  terms,  but  to  throw  light  npon 
the  qnestion  of  its  execution,  or  other  questions  oonnected  therewith. 
WWmr  T.  Stotfti,  668. 

See  Afpkal  and  Error,  3,  4;  CoirrBAOTii,  2,  8;  Corporations,  28;  Crim- 
inal Law;  Oma,  1;  Insurancb,  18;  Libbl  and  Slandnb,  17-22; 
Marriaoi  and  Divoroj^  1-4 ;  Partnbsship,  1 }  FuuDiNa,  2,  8 ; 
Wills. 

EXECUTIOKS. 

L  Propbrtt  Subject  to.  —  Aitbr  thx  Dbfault  ov  a  Mortoaqor  op 
Chattxls,  he  has  no  interest  in  the  mortgaged  property  subject  to  eze« 
ention  against  him.     LeadbeUer  v.  LeadbeUer,  738. 

fi  Trust  Propkrtt,  whbn  not  Subject  to.  — If  the  income  of  a  fund  is 
Tested  in  A,  provided  that  B  shall  be  entitled  to  support  therefrom 
as  long  as  the  shall  remain  a  widow,  the  interest  of  B  cannot  be  readied 
by  a  bill  in  equity  and  applied  to  the  payment  of  her  creditors.  Her  in* 
terest  is  not  alienable,  because  if  any  pert  of  her  interest  were  given 
to  her  alienee,  it  would  not  be  applied  to  her  support.  Slattery  v, 
YraMm,448. 

S.  Tbrmination  op  Tim b  por  Issuing  Exkoution  nr  Forbolosurb  Suits.  — > 
If  a  statute  limits  the  time  within  which  execution  may  issue  in  cases 
for  the  recovery  of  money  to  five  years  after  the  entry  of  judgment,  no 
execution  can  issue  after  that  time  under  a  decree  foreclosing  a  mort- 
gage, though  it  specially  provides  that  no  judgment  shall  be  docketed 
for  any  deficiency  should  the  proceeds  of  the  sale  be  insufficient  to  pay 
the  amount  found  due.    Jacka  v.  Johnston,  50. 

4.  TiMB  wrrHiN  Which  Execution  mat  IdsuB  m  not  Eztbni#bd  by  an  order 
staying  proceedings.     CorU%  v.  Suferior  Court,  87. 

8.  Order  Dirbchno  Bxbcution  to  Issue  aptbr  thb  Lapsb  op  thb  Tncx 
within  which  the  statute  declares  it  may  be  issued  is  in  excess  of  the 
jurisdiction  of  the  court.    Id, 

dee  AsaioNMBNT  por  Bbnepit  op  Credftobs,  1;  Hokbbtbad^  7;  Recbtvbrs) 

Taxation. 

EXECUTORS  AND  ADMINISTRATOB& 

L  OoNPLior  OP  Laws — Estates  op  Dbobdbnts  —  Liabujttop  Executor 
POR  Assets  in  a  Foreign  OouN'rRT.  —  If  an  executor  in  this  state  is 
also  ancillary  administrator  in  a  foreign  country,  and,  as  such,  hss 
within  his  control  personal  assets  in  such  country,  which  be  refuses  or 
willfully  neglects  to  bring  into  this,  he  may  be  charged  therewith  in  the 
settlement  of  his  accounts  in  this  state.     In  re  Ortm,  44. 

8.  Id.  —It  is  thb  Dutt  op  a  Domiciliart  Executor  to  gather  in  and 
account  for  foreign  assets  of  his  testator,  to  the  extent  of  bii  ability  to 
do  so^  and  the  court  of  the  domicile  may  compel  him  to  account  for  his 
willful  neglect  to  perform  such  duty.     Id, 

8L  Id. — Ip  thb  Estate  op  a  Decedent  is  Situate  nr  Two  or  Morb 
Countries,  and  his  executor  incurs  expense*  of  administration,  they 
should  be  paid  out  of  that  part  of  the  estate  in  the  administration 
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•f  which  tiMy  ware  incaired,  And  not  Mit  of  th«  pari  «f  Hm 

ated  in  another  ooantry.  M 
4»  Df.r»AgiD  OoiiTRAOwa— BriflHT  TO  Siujut  a  PaaoiiM.  ^  If  eeyetai  i 
•ecure  and  enter  into  a  contract  for  the  doing  of  work,  and  ooi 
its  performanoe^  and  then  one  of  them  diet,  and  the  othera  perform  tlia 
contract,  they  most  account  to  the  repreaentatiFee  of  their  deceased 
fellow-contractor  for  hia  share  of  the  profits.    J^pmm  ▼.  KiUkttt^  608. 

5.  Electzom  bt  Widow  xh   Iqnobanob  or  Facts  not  Bihdiho.  —  Undar 

a  statute  allowing  the  widow  to  take  nnder  her  hnaband'a  will^  or  to 
elect  to  repudiate  it  and  take  under  the  intestate  Uw,  an  election  by 
her  to  take  under  the  will,  made  in  ignorance  of  the  facta,  and  of  hor 
rights  and  of  the  relative  values  of  the  properties  between  which  aha 
may  choose,  is  not  binding  upon  her,  eepecially  if  made  shortly  after  her 
husband's  death.    EtUtU  qf  Woodhum,  932. 

6.  Ihoomj^  wbkn   PiBSBi  TO  TiNAMT  JOB  Lux.— Where  a  teatator  haa 

made  a  lease  of  hia  land  for  oil  pnrpoaes  prior  to  hia  death,  under  a 
lease  providing  that  he  shall  receive  a  defixiLte  portion  of  the  oil  pn^ 
duced,  and  in  his  wUl  haa  bequeathed  the  income  of  hia  estate  to  ten* 
ants  for  life,  his  share  of  the  oil  produced  after  his  death  ia  income^  to 
which  the  tenants  for  life  are  entitled  as  such.  Id» 
?•  Elkction  by  Widow,  allowed  by  atatute,  ia  a  right  to  choose  between 
abiding  by  her  hnsband'a  disposition  of  his  property  or  the  right  to  die- 
regard  it  and  claim  under  the  intestate  law.  These  rights  are  incon- 
sistent with  each  other,  and  cannot  oo-eziat.  She  must  choose  one  or 
the  otheri  and  cannot  choose  both;  nor  doea  her  right  of  ohoioe  depend 
in  any  degree  on  the  mention  or  omission  of  her  in  her  husband's  will,  or 
on  the  qwuUium  of  benefit  she  receives  or  renounces  nnder  it.  RataU 
<ff  Cunningham^  901. 

8.  Elbotiom  bt  Widow.  —  Where  the  husband's  will  directs  a  oonversion 

of  his  real  estate  into  personalty,  and  the  wife  elects  to  take  nnder  the 
intestate  law,  her  rights  are  fixed  irreapectiTe  of  the  will,  and  she  eaa* 
not  claim  that  the  oonversion  operates  so  aa  to  entitle  her  to  one  half  of 
the  fund  absolutely;  for,  aa  to  her,  the  fund  must  be  regarded  aa  real 
estate,  and  aha  is  only  entitled  to  a  half -interest  therein  for  life.    Id. 

9.  Widow's  right  of  election,  given  by  statute,  ia  paramount  to  her  hus> 

band's  power  of  disposition  by  will,  and  if  she  elects  to  disregard  the 
latter,  she  can  claim  her  statutory  estate  in  the  land  itself,  and  at  law 
it  is  that  only  to  which  ahe  ia  entitled;  bat  in  equity,  if  she  haa  ao- 
quieaced  in  a  aale  made  under  the  will,  and  made  claim  to  the  proceeds, 
she  thereby  relinquishes  her  dower,  and  the  land  paaees  to  the  pnr^ 
chaaer  divcliai-ged  of  her  eatate  in  it.  The  fnnd,  howereiv  ariaiag  fioai 
the  aale  ia  still  treated  as  real^  aa  to  her,  and  ahe^ia  entitled  to  a  half* 
interest  therein  for  life.    Id. 

10.  Blbotion  bt  WiDorw.  —The  qnestion  whether  a  widow  filed  a  formal 
paper,  electing  to  take  against  the  will,  volnntarily  or  nnder  atreas  of  an 
order  of  court,  is  entirely  immaterial  to  her  rights.  Snch  writing  ia  un- 
important^ except  as  evidence.    Id. 

11.    ESTATBS  OF  DBCBDBNT8-*Ck>2inRUATI01f  OT,  IS  iHillBrBliSABLB.  —A  aale, 

by  the  orphana'  court,  of  the  eetate  of  a  decedent  for  the  payment  of  debts, 
does  not  divest  the  title  of  the  heirs  until  after  oonfirmatton  thereof,  and 
the  execution  and  delivery  of  a  deed  by  order  of  the  oovrt;  and  nntil 
anch  deed  is  <lelivered,  an  heir  or  his  vendee  may  maintain  ejectment 
against  the  purchaser  at  bucIi  sale,  e\  en  though  the  Matter  haa  naid  th* 
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pnrehMa-money  and  hat  gone  into  poMMsion.     QrteMomgK  t.  BtnaU^ 
859. 
Bee  Appial  akd  Er&ob,  1;   Home8txad»  8;   Jui>OMxn%  19;  Pbbsokal 

P&OFSBXT. 

EXEMPTIONS. 
See  Attachmziit  avd  Gaknishmkhtj  SzBOimoir;  HomnRnAn. 

FALSE  PRETENSES. 
See  Ckimimal  Law,  0b 

FENCES. 
See  NoDANcn^  L 

FIXTURES. 

Factort  avd  m  Eqvifmbiiis  mat  bb  Pbbboii al  Pbofbbtt  whbx.  —  A 
lActory  with  ite  eqnipmentoy  though  it  is  affixed  to  the  aoil,  may  have 
impreesed  npea  it  the  ebaraoter  of  peraonal  prc^erty  by  the  aote  and 
condoot  of  parties  dealing  with  it  ae  mortgageee  and  ownen,  and  this 
efaaraater,  when  onee  impreaoed  upon  it,  will  be  retained,  uleta  by  d^ 
oree  it  ii  tnuiaforaMd  into  real  property,  Horm  ▼•  Iftdkmopoik  NaU 
Bank,  231. 

FORECLOSURE. 

See  MoBTGAOKS. 

FORFEITURES. 
See  S^viTTi  iBMnuuMBi  7,  8;  Laholobo  axs  TkvAm;  1-JL 

FORQED  CHfiCK& 
See  Bavkb  and  RAiixnia»  1-4. 

FORMER  ACTION. 
See  Abatbmbnt,  L 

FRAUD. 

JUDGMBNTH,  PROGnRBMBlfT  OF,  BT  FraUD,  IS  QUBfRlON  QT  FaOV. — A  oUia 

that  a  jadgment  rendered  in  another  state  was  procured  by  fraud  and 
collnaion  presents  a  question  of  fact  to  be  determined  by  the  jury,  un- 
der proper  instruction.     KwdDcrhooter  t.  It  Axmb^  696. 

See  AoBROT,  2;  Absionmbnt  bob  Bbkbut  or  Cbbditobs,  1-3;  OoBPOBATioiri^ 

23;  Cbihinal  Law;  Salbs,  Id. 

FRAUDULENT  CONVEYANCES. 

EviDBNCB  OB  Ihtbnt.  —  Where  a  sale  of  personal  property  b  attacked  as  bar- 
ing been  made  with  intent  to  hinder,  delay,  and  defraud  creditors,  the 
seller  may  testify  as  to  whether  or  not  such  was  his  intent  in  making  the 
sale.     Oardom  r.  Woodward,  310. 

See  Amiommbnt  bob  BBNBrrr  or  CRBDrroRS,  2,  3;  Chattbl  MoBTOAOBti 

1-4;  Husband  and  Wutb,  2-12;  Salbs. 
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•f  which  tiMj  ware  iaeomd,  wid  not  4mi  of  th«  pari  W  Hit  mMb  rfta« 

atad  in  another  eountry.     Id, 

4»  Dxc&AABD  CoiiTRAoroa — RioBTio8KAUi»PB0>ixi.-»Ifeeri 
eocnre  and  enter  into  a  contract  for  the  doing  of  work,  and  ooi 
its  performance^  and  then  one  of  them  diett  and  the  othara  perfonn  the 
ooiitraoi,  they  most  account  to  the  repreaentativee  of  their  deceased 
fellow-contractor  for  hia  ahare  of  the  profita.    J^pmu  t.  KiWam^  MS. 

S.  Elsctiom  bt  Widow  ih  Ionorakob  of  Facts  not  Bihdimo. — Under 
a  statute  allowing  the  widow  to  take  under  her  hnaband'a  wiU«  or  to 
elect  to  repudiate  it  and  take  nnder  the  inteatate  law,  an  .election  bj 
her  to  take  under  the  will,  made  in  ignorance  of  the  facta,  and  of  her 
righta  and  of  the  relative  valuea  of  the  propertiea  between  which  aho 
may  chooae,  ia  not  binding  upon  her,  eepecially  if  made  ahortly  after  her 
huaband*a  death.    Etiaie  qf  Woodbum,  932, 

C  Inoomj^  wbbn  PiBSBi  TO  Tbmant  iob  Lux. —  Where  a  teatator  haa 
made  a  leaae  of  hia  land  lor  oil  purpcaea  prior  to  hia  death,  under  a 
lease  providing  that  he  ahall  receive  a  definite  portion  of  the  oil  pn^ 
duced,  and  in  hia  will  haa  bequeathed  the  income  of  hia  eatate  to  ten* 
ants  for  life,  hia  ahare  of  the  oil  produced  after  hia  death  ia  income^  to 
which  the  tenanta  for  life  are  entitled  aa  auch.    I<L 

7.  Elbctiok  by  Widow,  allowed  by  atatute,  ia  a  right  to  chooae  between 

abiding  by  her  husband'a  dispoaition  of  hia  property  or  the  right  to  dia> 
regard  it  and  claim  under  the  intestate  law.  These  rights  are  incon- 
sistent with  each  other,  and  cannot  co-eziat.  She  muat  chooae  one  or 
the  other,  and  cannot  choose  both;  nor  does  her  right  of  choice  depend 
in  any  degree  on  the  mention  or  omission  of  her  in  her  husband's  will,  or 
on  the  quantum  of  benefit  she  receives  or  renooncea  nnder  it.  JStttUe 
qf  Cwmingham,  901. 

8.  Elbotiok  bt  Widow.  —  Where  the  husband's  will  directs  a  conyeratcm 

of  his  real  estate  into  personalty,  and  the  wife  elects  to  take  under  the 
intestate  law,  her  rights  are  fixed  irrespective  of  the  will,  and  she  eaa* 
not  claim  that  the  oonversion  operates  so  as  to  entitle  her  to  one  half  of 
the  fund  absolutely;  for,  aa  to  her,  the  fnnd  muat  be  regarded  aa  real 
eatate,  and  aha  ia  only  entiUed  to  a  half-intereat  therein  for  life.    Id, 

9.  Widow'a  right  of  election,  given  by  atatnte,  ia  paramount  to  her  hna* 

band'a  power  of  dispoaition  by  will«  and  if  ahe  electa  to  disregard  tha 
latter,  she  can  claim  her  statutory  estate  in  the  land  itaelf,  and  at  law 
it  ia  that  only  to  which  ahe  ia  entitled;  but  in  equity,  if  ahe  haa  ao- 
quieaced  in  a  aale  made  under  the  will,  and  made  claim  to  the  proceeda, 
ahe  thereby  relinquishea  her  dower,  and  the  laud  paaaea  to  the  pur- 
cKaser  diiscliai*god  of  her  eatate  in  it  The  fund,  however,  ariaiog  team 
the  aale  ia  still  treated  aa  realty  aa  to  her,  and  ahcia  entitled  to  a  half- 
interest  therein  for  life.    Id. 

Id  ELB0TI05  BT  WiDOW.  —The  question  wbether  a  widow  ilad  a  formal 
paper,  electing  to  take  against  the  will,  rolnntarily  or  under  atreaa  af  an 
order  of  court,  ia  entirely  immaterial  to  her  rights  Such  writing  ia  un- 
important, except  aa  evidence.    Id, 

11.  Estates  or  Dbobdbnts— CoBraufATiov  ot,  n  IvvmnanuoM, — A  aale, 
by  the  orphana'  court,  of  the  eetate  of  a  decedent  for  the  payment  of  debta, 
doea  not  divest  the  title  of  the  heirs  until  after  oonfirmation  thereof,  and 
the  execQtion  and  delivery  of  a  deed  by  order  of  the  court;  and  until 
anch  deed  is  delivered,  an  heir  or  his  vendee  may  maintain  ejectment 
against  the  purchaser  at  sacb  sale,  e\  en  though  the  latter  haa  Daid  tit* 
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pnrehase-money  and  hat  gone  into  poMMsion.     Ortenomgh  t.   BmaU^ 
859. 
Bee  Appial  akd  Erbob,  1;   Homkstead,  8;   Jui>OMxn%  19;  Pbbsokal 

P&OFSB.TT. 

EXEMPTIONS. 
See  Attachmziit  akd  Gahnibhmsmt;  Bxsounoir;  HomnRnAn. 

FALSE  PRETENSES. 
See  CkimimaIi  Law,  0b 

FENCES. 

See  NniSANCBfl^  L 

FIXTURES. 

Factokt  ahd  m  Equifbuuiis  mat  imb  Psuohal  Paofsbtt  whkx. — A 
lactory  with  ite  eqnipmeiitey  though  it  is  affixed  to  the  aoil,  may  have 
impreesed  npoa  ii  the  ebaraoter  of  peraonal  prc^erty  by  the  aote  aad 
coaduct  of  parties  dealing  with  it  as  mortgageee  and  ownen,  and  this 
ebaraoter,  when  oaee  impreesed  upon  it,  will  be  retained,  unless  by  d^ 
eree  it  is  tiansforined  into  real  property.  Horm  ▼•  Imtitmtipoik  NaU 
Bank,  231. 

FORECLOSURE. 
See  MoBTGAOKS. 

FORFEITURES. 
8ae  S^viTT;  LnnuuMB,  7,  8;  Laholobo  axs  Tk»A«T,  1-JL 

FORQED  CHECKa 
See  Bakxb  and  RAHKiiia»  1-4. 

FORMER  ACTION. 
See  Abatembnt,  L 

FRAUD. 

Judgmbnth,  Procurbmvnt  of,  bt  Fraud,  is  QuBfrnoH  or  Faov. — Aelaia 
that  a  judgment  rendered  in  another  state  was  prooured  by  frand  and 
collusion  presents  a  question  of  fact  to  be  determined  by  the  Jury,  un- 
der proper  instruction.     KmeheHndter  t.  WHeoee,  696. 

See  AoBBOT,  2;  Absionmbmt  iob  Bbkbtit  or  Cbeditobs,  1-3;  OoBFOBATZova^ 

23;  Cbiminal  Law;  Salbs,  Id. 

FRAUDULENT  CONVEYANCES. 

EyiDBNCB  ov  ImrBNT.  —  Where  a  sale  of  personal  property  b  attacked  as  bar- 
ing been  made  with  intent  to  hinder,  delay,  and  defraud  creditors,  the 
seller  may  testify  as  to  whether  or  not  such  was  his  intent  in  making  the 
sale.     Oardom  T.  Woodwcu-d,  310. 

See  AwiONMBNT  iob  Benxftt  of  Cbbditors,  2,  3;  Chattbl  Mobtqaobii 

1-4;  UusBAMD  AMD  WiPJ^  2-12;  Salks. 
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OABNISHMSm 

8m  AlTAOHMBMT  AM9  QAXnMBMMM9^ 

m 

GIFT& 

1.  Gift  Oavsa  Moktib  —  Eyidskob.  —  Where  the  fketef  a  gift  eovea  morik 
m  leetified  to  by  the  dooee  or  a  member  of  hie  family,  a  writing  eze- 
eoted  by  the  donor  a  few  days  before  making  the  alleged  gift  is  admisa- 
ble  as  oorroboratiTe  eTidence,  if  it  shows  an  intention  to  gire^  and  thus 
eorroborates  the  evidenoe  of  a  gift  sabeeqnently  made.  BiddtmT,  nrall^ 
75a 

S.  Oirr  Cauba  Mobtu  ov  Mokkt  DsFoamD  ni  Bahx  may  be  omienmmated 
by  a  delivery  to  the  dooee  of  the  bank-book  repreeenting  the  depoeitsb 
though  the  corporation  with  which  the  depoeite  were  made  had  adopted 
a  by-law  declaring  that  drafts  may  be  made  personally,  or  by  an  order  in 
writing  by  the  depoeitor,  or  by  his  power  of  attorney,  duly  aathenti- 
eated,  and  that  any  one  presenting  snch  order  or  power  of  attomqf  moel 
be  known,  or  made  known,  as  one  anthoriaed  to  reoeiTe  the  money.    Id, 

S.  Out  Caosa  Mortis  mat  bb  Madb  bt  Om  ih  Affbbhbmseoh  op  Dbath 
fBOM  A  Suboioal  Opkbation  to  which  he  intends  Tolnntarily  to  ezpoee 
himself,  if  each  operation  is  made  necessary  by  a  present  disease.     Id, 

4.  Gift  Causa  MoBm  mm  bb  ik  Aptbbbxbsioh  of  Somb  Pbbbbht  Dibbasb 
or  some  other  impending  peril,  and  beoomes  roid  npon  rsoofwy  from  the 
disease  or  escape  from  the  periL     Id, 

&  Gift  Causa  Mortis  mbbd  kot  bb  Madb  ih  EmaaaB^  when  there  Is  no 
time  or  opportunity  to  make  a  wilL    Id, 

Qb  Gift  Causa  Mortis  whbb  Dbath  did  hot  Rbsuut  faok  thb  Dibbasb  or 
Pbril  Afprbubrdbd.  —  If  a  gift  ecmsa  mortit  is  made  in  riew  of  the 
peril  of  a  snrgical  operation  to  which  the  donor  is  about  to  snbmitb  and 
he,  after  submitting  to  the  operation,  and  before  his  reooTery  therefrom, 
dies  from  another  disease  or  canse,  the  gift  is  Talid.  It  is  true  that  snch 
a  gift  becomes  inoperatiTe  if  the  donor  recorers  from  the  dissase  or  es- 
eapee  the  peril  in  contemplation  when  it  was  made;  bat  if  be  does  nol 
reooYor,  the  gift  is  good,  though  his  death  resnlts  from  a  oaase  not  appre- 
hended by  him.    Id, 

See  ETiDBHa%  S-IL 

GROWING  CROPS. 
See  Marriaob  ahd  DrroKai^  7* 

GUARANTY. 
See  Nbootiablb  Ihstrumbhtb,  13;  SuBxmHiv* 

HIGHWAYS. 
See  Ahimals;  Railroad  CoKFAHiBi,  4-8^ 

HOMESTKAD. 

1.  SuFnciBHOT  of  Surtbtor*s  Affidavit  of  Plat  of. -»The  sarrejor^ 

affidayit  that  the  plat  '*  is  a  correct  plat"  means,  in  sabstanoe,  that  the 
land  is  correctly  platted  and  laid  ofi^  and  is  a  sufficient  affidavit  imder 
section  2008  of  the  Georgia  code.     Timoik^  T.  Ckamben,  163. 

2.  Rboirtration  of  Plat  of. — The  law  does  not  require  the  plat  to  be 

recorded  in  the  county  in  which  the  land  lies,  but  only  in  the  county  in 
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wMeli  Am  Jmiidiction  to  lecare  the  Iiomaitoad  b  exerefied:  Georgia 
•ode,  ■eetion  2009.     Id. 

H  PAmniFTiON  iH  Fayob  of  Rioulabitt  ov  Pboobsdings  to  Obtain.  * 
liberal  presnmptioiui  are  indulged  in  favor  of  the  regularity  of  home- 
stead proceedings.  A  proper  order  to  the  surveyor  wdl  be  presumed, 
where  the  ordinary  has  approred  the  plat  returned  to  him;  and  approval 
of  the  "homestead"  means,  substantially,  approval  of  the  plat  and  the 
■ehednle  oonformably  to  section  2009  of  the  Georgia  code.     Id, 

4»  Sold  without  Lbayb  mat  bb  Reoovbrbd  though  Procbbim  Enjotkd 
—  Mb8NB  Profits  Sbt  off.  — Where  husband  and  wife  sold  and  con- 
Teyed  homestead  land  secured  under  the  constitution  of  1868,  with  no 
leave  so  to  do,  that  the  beneficiaries  of  the  homestead  used  and  enjoyed 
the  proceeds  of  the  sale  will  not  bar  a  recovery  of  the  land,  but  money 
thus  used  and  enjoyed  may  be  set  off  against  mesne  profits  for  which 
the  purchaser  is  liable.     Id, 

0.  Sold  without  Lbayb  may  bb  Recovbbbd  —  Wifb*s  Wabbabtt  Dbbd 

hot  Estoppel.  —  The  wife*s  deed,  with  or  without  warranty,  if  it  his  no 
effect  as  a  conveyance  of  title,  will  not  estop  her  as  to  her  interest  in  the 
homestead  premises  in  an  action  to  recover  the  land  on  the  homestead 
right.  Though  she  may  be  bound  to  respond  to  her  warranty,  her  own 
property^  not  the  homestead  itself,  most  be  looked  to  for  satisfaction. 
Id. 
9.  Ox  THX  Dbath  of  a  Husband,  community  property  of  himself  and  his 
wife,  held  by  them  as  their  homestead,  vests  in  her,  and  is  protected 
ss  her  homestead  to  the  same  extent  bs  before  his  death.  Sander$  t. 
Buitett,  20. 

7.  JuDOMBMT  AND  EXECUTION  LiEN  UPON  HoMESTBAD. — Though  a  home- 

stead is  in  value  largely  in  excess  of  the  amount  allowed  by  law,  the 
levy  of  an  execution  upon  it  does  not  create  any  lien.  Its  operation  is 
oonfined  to  serving  as  a  foundation  for  proceedings  under  the  statute 
for  the  ascertainment  of  the  value  of  the  property  covered  by  the  decla- 
ration of  homestead,  and  the  procurement  of  an  order  of  court  for  the 
partition  or  sale  thereof,  and  the  applioation  of  the  excess  to  the  satis- 
faction of  the  judgment.    Id. 

8.  Estates  of  Decbdbnts,  Prrsbntation  of  Olaiics  against.  —If  one  has 

a  judgment  against  the  estate  of  a  decedent,  under  which  a  levy  has  l>een 
made  on  a  homestead  in  his  lifetime,  the  plaintiff  must  present  his  claim 
upon  such  judgment  to  the  admiuistrator  and  procure  its  allowance,  and 
is  not  entitled  to  proceed  to  have  the  homestead  appraised  and  sold  or 
partitioned,  and  the  excess  above  the  amount  of  the  homestead  exemption 
applied  to  the  payment  of  the  judgment.    Id* 

HOMICIDK 
See  Criminal  Law,  16-20. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wifb  mat  Maintain  Joint  Action  for  Brbaor  of  Con- 

TBACT  OF  Bailment  when.  —  Where  a  husband  and  wife  enter  into  a 
contract  of  bailment  with  a  person,  and  compensate  him  for  such  bail- 
ment, they  are  entitled  to  maintain  a  joint  action  against  him  for  a 
breach  of  such  contract.  And  while  in  such  an  action  the  matters 
charged  in  the  complaint  partake  largely  of  the  nature  of  a  tort,  yet  if 
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tfi«y  u*  10  fntinaUly  connaetod  with  the  oonirMl  of  WliMa^  also 
alleged  in  the  complaint,  as  to  be  incapable  of  leparation  from  it»  this 
will  coosiitate  such  a  unity  of  intereet  in  sacfa  husband  and  wife  as  will 
gire  them  the  joint  right  to  maintain  the  action.  RemhoM  f.  Wriy^  249. 
2.  CoMVBTAircis  BSTWUUl,  —  Hosband  and  wife  may/dnring  oovertnre,  make 
conteaots  for  the  conveyances  of  property  between  themselires  which  are 
valid  in  equity;  and  although  they  will  be  examined  with  great  care^  they 
will  always  be  upheld  when  found  to  contain  the  essential  requisites. 

Hmitwmam  t.  BurnkaiKS  7^ 
1»  Id.  ^-CoNSiDBBATioir.  —  A  promise  by  a  married  woman  to  reconvey  cer- 
tain property  to  her  husband  upon  his  request,  in  consideratioD  of  his 
conveyance  of  the  same  to  her  through  a  third  person,  and  reserving  to 
the  husband  a  life  use  therein,  ii  based  upon  a  valuable  and  adequate  con- 
sideration,  and  is  enforceable  in  equity.    Id, 

4.  Id.  —  A  contract  of  a  married  woman  with  her  husband,  for  the  benefit  of 

herself  or  her  estate,  is  binding  in  equity,  and  the  estate  affected  thereby 
need  not  be  held  by  her  to  her  sole  and  separate  use.    Id* 

5.  Id.  —  Statutv  gv  Frauds.  —  If  a  married  woman  contracts  to  reconvey 

certain  property  to  her  husband  upon  his  request^  in  consideration  of  his 
conveyance  of  tlie  same  to  her  throogh  a  trustee,  the  statute  of  frauds 
does  not  apply.  Such  contract  need  not  be  in  writing,  as  part  of  it  hss 
been  fully  performed  by  one  of  the  contracting  parties,  nor  is  it  objec- 
tionable because  not  to  be  performed  within  a  year,  when  no  time  for 
performance  is  stipulated.     Id, 

6.  Id.  — Mistake.  —  Where  a  married  woman  agrees  to  reconvey  property 

to  her  husband  upon  his  request,  in  consideration  of  a  conveyance  of 
the  same  to  her,  but  the  husband  fails  to  join  the  wife  in  such  reconvey- 
ance, owing  to  the  erroneous  advice  of  his  counsel,  equity  will  relieve 
against  the  legs!  mistake,  and  order  a  reconveyance,  unless  there  are 
substantial  reasons  to  the  contrary.     Id, 

7.  Id.  —  Waivbr.  —  Where  a  wife  agrees  to  reconvey  property  to  her  hus- 

band upon  his  request,  in  consideration  of  his  conveyance  of  the  same  to 
her,  her  subsequent  consent  and  attempt  to  reconvey  constitute  a  waiver 
of  a  former  request  to  reconvey,  and  such  waiver  attaches  to  those  who 
claim  under  or  through  her.     Id. 

8.  Id.  —  Duty  or  Heiba  to  REOONYEr.  —  Where  a  wife  promises  to  recon- 

vey property  to  her  husband  upon  his  request,  in  consideration  of  his 
conveyance  of  the  same  to  her,  the  liability  to  reconvey  at  any  time  upon 
request  constitutes  an  equity  which  attaches  to  it  while  in  her  hands, 
and  her  heirs  take  and  hold  it  subject  to  the  same  equity,  which  can  be 
enforced  against  them  to  the  same  extent  that  it  might  have  been  en- 
forced against  her  during  her  lifetime.    Id, 

9.  Id.  —  Parol  Prooe  oe  Consideration.  —  Where  the  real  consideration 

for  a  conveyance  from  husband  to  wife  is  different  from  that  expressed 
in  the  deed,  it  may  be  shown  by  parol,  and  the  yariance  does  not  impair 
the  validity  or  change  the  effect  of  the  conveyance.     Id, 

10.  Id.  —  Promise  to  Rjboovvbt.  ^  Where  a  wife  promises  to  reconvey 
certain  property  to  her  husband  upon  his  request^  in  consideration  of  a 
oonveyance  of  the  same  to  her,  reserving  the  use  of  a  life  estate  in  the 
property  to  him,  the  promise  to  reconvey  is  not  inconsistent  with  the 
interest  in  the  premises  reserved  in  the  deed  to  her.     Id, 

11.  Convktancks  between,  whether  Voluntary.  —  Where  a  wife  agrees 
to  reconvey  property  to  her  husband  upon  his  request^  in  consideration 
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of  his  conveyance  of  th«  same  to  her,  such  reconveyance  Is  not  volun- 
tary so  as  to  prevent  equity  from  enforeing  it^  u  the  absence  of  proof  of 
her  indebtedness,  or  that  creditors  were  defrauded  or  prejudiced.     Id. 

12.    CONYSYANOES   BKl'WKEN  —  BfUfOmCXIOSMT  OF  PROMISE  TO  ReCONVEY.  ^ 

Where  a  married  woman  promises  to  recouvey  property  to  her  has. 
band  upon  his  request,  in  consideration  of  his  conveyaoce  of  the  same 
to  her,  equity  will  enforce  such  promise,  althongk  she  lias  made  an  in- 
effectual attempt  to  recouvey.    1<L 

13.  Bond  to  Husband  jor  Wife's  Separate  Support  Ihvalidated  by  her 
Return  to  Hiic  —  Where  a  person  gives  to  a  husbajid*  whose  wife  has 
left  him  and  commenced  an  action  against  him  for  a  limited  divorce  and 
for  support^  a  bond  conditioned  that  he  will  support  the  wife  and  save 
the  husband  from  all  further  liability  therefor,  he  is  not  liable  on  such 
bond  for  money  paid  by  the  husband  for  necessaries  supplied  to  the  wife 
after  she  returns  to  her  husband  and  permanently  reaume^  her  member- 
ship of  his  family  as  his  wife,  even  though  the  reconciliation  be  not 
wholly  complete  nor  the  conjugal  relation  entirely  restored.  Such  re- 
turn and  resumption  put  an  end  to  the  contract  represented  by  the  con- 
dition of  the  bond.     Zimmer  v.  Settle^  638. 

14.  Separate  Property.  —  If  a  married  woman  purchases  property  which 
is,  at  the  time,  intended  to  be  her  separate  estate,  and  her  husband 
loans  her  money  to  be  used  in  making  a  partial  payment,  he  does  not, 
nor  does  the  community,  acquire  an  interest  in  the  property  proportion- 
ate to  the  moneys  so  loaned  by  him,  nor  to  any  other  exteut.  Ue  is 
simply  a  creditor  of  his  wife  to  the  amount  of  the  loan.  Flounioy  v. 
Fiournoy,  39. 

15.  Id.  —  If  a  wife  purchases  property,  paying  therefor  partly  out  of  her 
separate  estate  and  partly  with  moneys  borrowed  on  the  faith  of  her 
existing  property,  and  secured  by  a  mortgage  thereon,  in  which  and  the 
note  which  it  is  given  to  secure  the  husband  also  joins,  the  whole  pur- 
chase is  her  separate  estate.     Jd. 

16.  Idu  —  Where  property  is  purchased  as  the  separate  estate  of  a  married 
woman,  and  intended,  at  the  time  of  purehaee,  both  by  her  and  her  bus 
band,  to  be  hers,  the  fact  that  he  subsequently,  without  her  knowledge 
or  consent,  paid  an  unpaid  balance  of  the  purchase  price  cannot  prevent 
the  entire  property  from  being  her  separate  estate.     Id. 

17.  Id.  — When  the  question  of  the  effect  of  a  oooveyance  to  a  married 
woman  is  involved,  the  intention  of  the  parties  is  of  paramount  impor- 
tance; and  if,  as  between  the  husband  and  wife,  it  was  intended  to  vest 
the  property  in  her  as  her  separate  estate,  the  courts  will  respect  that 
intention  and  declare  the  property  to  be  hers,  though  but  for  such  in- 
tention the  title  would  vest  in  the  community.     Id. 

See  Homestead. 

IGNORANCE. 
See  Abatement,  2i 

IMPROVEMENTS. 
See  MoRTOAOEfl^  7. 

INCEST. 
See  Criminal  Law,  7-1 1. 
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10.  Konci  TO  Air  Obvtnibt  IirmmAHOi  Bboksb  b  nol  notlM  to  tha  In. 
•arer.    /(i. 

lA.  IirsiTRAifOi  Bhokjbb  18  Oks  Who  Aoxb  as  a  MmDiSMAV  betwMn  the  m- 
•nred  and  tha  company,  and  who  aolieiti  inmiranoe  from  the  public  under 
no  employment  from  any  apeoial  company,  bat  having  aeeuzed  an  order, 
he  either  plaoaa  the  inrarance  with  a  company  aeleoted  by  the  aasared, 
or  in  the  abeence  of  any  aelection  by  him,  then  with  n  company  selected 
by  meh  broker.  If  he  entera  into  the  exdnnve  employment  of  the 
insarer  or  hu  agent»  he  loeee  hit  character  as  an  insurance  broker,  and 
becomes  a  mere  clerk  or  employee,  and  any  notice  which  could  be  giTcn 
to  a  clerk  or  employee  can  be  given  to  him.    IcL 

17.  Nonoi  ov  ADDmoiTAL  Xxsubavce  is  sufficient  if  given  to  one  In  the 
employment  of  an  agent  to  whom  such  notice  might  propeily  have 
been  given,  where  such  employee  solicited  the  original  insuranosb  oc- 
cupies a  desk  in  the  office  of  such  agents  and  his  duties  ace  to  solicit 
inaarance  for  the  exclusive  benefit  of  such  agents  and  to  take  to  him  all 
risks  secured.     Id. 

18.  ByiDBNCB.  ^-  When  it  is  clahned  in  an  action  on  a  policy  of  insur- 
ance that  a  notice  of  additional  insurance  was  given  to  a  derk  of  an 
agent  of  the  insurer,  and  that  its  being  so  given  was  sufficient  to  com- 
ply with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agents  employed  clerks  who  were  in  the  habit  of  attending  to  the 
details  of  the  business  and  of  signing  consents  for  additacoal  insurance, 
id 

19.  Witnesses —  Pbopkb  Cboss-bxaminatioh.  —  An  insurance  agent  who  has 
received  the  check  of  the  insured  for  the  premium  due  on  a  policy,  after 
a  loss  has  occurred,  and  has  held  it  for  two  weeks  without  objection,  and 
without  presenting  it  for  payment,  and  who  has  testified  that  there  was 
no  agreement  between  the  company  and  the  ineured  that  the  latter  should 
have  time  in  which  to  pay  the  premium,  may  be  asked,  on  areas-exami- 
nation, whether  or  not^  if  there  had  been  no  loss,  he  would  have  insisted 
upon  the  payment  of  the  check.    Long  r.  North  BrUi$k  etc  /«•.  Oo.,  879. 

20.  Offeb  ov  CoMPROiciSB  —  Watvsr.  — An  offer  to  compromise  a  loss  for 
half  the  amount  due  on  a  policy  of  insurance,  made  by  a  genend  ad- 
juster without  aathority  to  waive  or  alter  any  of  the  terms  of  pol- 
icies, and  without  any  admission  of  liability  on  the  part  of  the  company, 
does  not  constitute  a  waiver  of  the  right  to  forfeit  the  policy  under  a 
clause  providing  for  forfeiture  in  case  the  premises  shall  become  va- 
cant and  unoccupied.     Ridwrdar,  Continental  Ing.  Co.,  611. 

SI.  OocuPANOT  OF  DwBLUMO.  — An  insured  dwelling  which  has  been  aban- 
doned as  a  dwelling  two  days  before  its  loss  by  fire,  and  with  no  inten« 
tion  to  return,  is,  in  law,  vacant,  within  the  meaning  of  an  insurance 
policy  providing  that  it  shall  be  void  if  at  any  time  the  house  shall  be- 
come vacant  or  unoccupied.     Id, 

S2.    CbRTIFICATB  of  MEMBERSHtP  OF  MUTUAL  BSKEFIT  SOdRT  IS  OOMTRACT 

OF  Insurahge.  —  The  certificate  of  membership  issued  to  a  member  of 
a  mutual  benefit  society  is  a  contract  of  insurance^  and  his  right  to  re* 
cover  upon  it  does  not  depend  upon  the  action  of  the  offieers  of  the 
society,  for  if  he  has  performed  his  part  of  the  oontraot  and  is  totally 
disabled  by  disease  or  aoeident,  he  has  a  oomplete  cause  <rf  notion.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not  defeat  a 
teeovery.    SMpreme  CkmneH  r»  Fontngor^  IM. 
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SujryiOiKNT.  —  Iq  an  action  iipoa  a  certificate  of  membership  of  a  mntaal 
benefit  insuraaoe  lociety,  it  is  tnffieient  for  the  plaintiff  in  his  complaint 
to  allege  the  contract  with  the  oorpormtion,  performance  of  the  condi- 
tions on  his  party  that  he  has  been  totally  disabled,  and  that  he  has  made 
proper  proof  of  his  disability.  He  is  not  bound  to  allege  that  his  proofs 
are  snch  as  satisfied  the  corporate  oflScers.    Id. 

21  Arbitrart  Kbjsction  oy  Claimant's  Prooib  bt  Ofitobbs  ov  Mutval 
Bbnsjit  Socibtt  iNBrFEcruAL.  —  While  a  member  of  a  mutual  benefit 
society  is  bound  to  comply  with  the  requirements  of  the  valid  by-laws  of 
the  association,  the  officers  cannot  defeat  his  claim  by  arbitrarily  rejecting 
his  proofs  as  unsatisfactory,  or  by  wrongfully  declaring  that  he  had  not 
done  what  his  contract  and  tlie  by-laws  of  the  association  required  of  him. 
Id.  • 

25.  Mutual  Bbnrrt  Sociktt  mat  proyidb  fob  Prisbntatiok  ow  Claims 
TO  m  Officbbs.  — *  It  is  competent  for  a  mutual  benefit  society  to  pro- 
ride  for  the  presentation  of  claims  to  officers  designated  in  its  by-laws, 
and  it  may  also  prescribe  a  mode  of  procedure,  provided  such  mode  is 
not  such  as  to  deprive  parties  of  property  rights.     Id, 

26.  Bt-law  of  Benefit  Sooibtt  Bsquirimo  Appbal  to  Govbrning  Bodt 
Valid.  —  A  by-iaw  of  a  mutual  benefit  society  requiring  the  presenta- 
tion of  claims  for  benefits  to  be  made  to  its  suboriliuate  officers,  aud  re- 
quiring, in  case  of  a  decision  by  them  adverse  to  the  claimant,  an  appeal 
to  the  governing  body  of  the  society,  is  reasonable  and  valid,  notwith- 
standing an  attempt  to  make  the  decision  conclusive  is  a1>ortive.  The 
provision  attempting  to  make  the  decision  of  the  governing  body  final 
and  conclusive  is  so  distinct  and  different  from  the  provisions  concern- 
ing appeals  that  its  invalidity  does  not  destroy  their  force.     Id, 

27.  Failure  to  Appbal  to  Governing  Body  of  Benefit  Society  Abates 
^Action.  — In  an  action  by  a  certificate-holder  against  a  mutual  benefit 
society  whose  by-laws  require  an  appeal  to  the  governing  lK>dy,  an 
answer,  alleging  the  failure  of  the  plaintiff  to  make  such  appeal  befor« 
bringing  the  action,  is  good  as  a  plea  in  abatement.     Id, 

See  CoNTBAcrrs,  7. 

INSTRUCTIONS. 
See  Appbaa  amj>  Ebbob,  2;  Crimimal  Law,  17-19;  Tbiai^  6-8. 

I  0  U. 
See  Inckbest,  1;  Negotiable  Instruments,  9. 

INTEREST. 

1.  In  general,  where  there  is  a  loan  without  any  stipulation  to  pay  interest, 

and  where  one  owes  money  to  another,  having  been  guilty  of  no  wrong 
in  obtaining  and  no  default  in  retaining  it,  interest  is  not  chargeable. 
Tlierefore  interest  cannot  be  ooUected  on  an  I  0  y,  where  there  has 
been  no  demand  for  its  payment.     Oay  ▼.  Rocke^  434. 

2.  Bulb  for  Computing.  —  In  case  of  partial  payments,  interest  shonld  be 

computed  by  applying  the  payment  in  discharge  of  the  matured  interest, 
and  the  surplus,  if  any,  upon  the  principal,  after  which  interest  should 
be  computed  on  the  principal  remaining  due.  If  the  payment  is  less 
than  the  interest,  the  shrplus  thereof  must  not  be  added  to  the  principal, 
▲m.  bT.  Kef.,  Vol.  XXL  —62 
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IS.  Konci  TO  Air  Obvtnabt  Insitbahoi  Bkoksb  h  nol  notlM  to  tha  fai- 

•arer.  /(i. 
lA.  IirguRAiioB  Bbokjbb  is  0ns  Who  Aoxb  as  a  Mzddlbmav  between  the  m- 
■iired  and  the  company,  and  who  eoUcita  inanranoe  from  the  pablio  onder 
no  employment  from  any  epeoial  company,  bat  having  aeeuzed  an  order, 
he  either  plaoei  the  inraranoe  with  a  company  eeleoted  by  the  aaniredf 
or  in  the  absence  of  any  eeleotion  by  him,  then  with  a  oompany  aeleeted 
by  meh  broker.  If  he  enten  into  the  exdnsive  employment  of  the 
insarer  or  hu  agent,  he  loeee  hit  character  as  an  insnrance  broker,  and 
becomes  a  mere  clerk  or  employee,  and  any  notice  which  oonld  be  giTca 
to  a  clerk  or  employee  can  be  given  to  him.    I<L 

17.  Nonoi  cff  Additional  Insitbanci  is  sufficient  if  given  to  one  in  the 
employment  of  an  agent  to  whom  snch  notice  might  properly  have 
been  given,  where  each  employee  solicited  the  original  insnranoat  oe- 
cnpies  a  desk  in  the  office  of  snch  agent,  and  his  duties  are  to  solicit 
insarance  for  the  ezolnsive  benefit  of  snch  agent,  and  to  take  to  him  all 
risks  secured.     I<L 

18.  BviDBNCB.  —  When  it  is  dahned  in  an  action  on  a  policy  of  insur- 
ance that  a  notice  of  additional  insnrance  was  given  to  a  derk  of  an 
agent  of  the  insurer,  and  that  its  being  so  given  was  snffident  to  com- 
ply with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agents  employed  clerks  who  were  in  the  habit  of  attending  to  the 
details  of  the  business  and  of  signing  consents  for  additional  inanranoe. 
Id 

19.  Witnbbsbs —  Pbopbb  Cboss-bxamination.  —  An  insurance  agent  who  has 
received  the  check  of  the  insured  for  the  premium  due  on  a  policy,  after 
a  loss  has  occurred,  and  has  held  it  for  two  weeks  without  objection,  and 
without  presenting  it  for  payment,  and  who  has  testified  that  there  was 
BO  agreement  between  the  company  and  the  insured  that  the  latter  should 
have  time  in  which  to  pay  the  premium,  may  be  asked,  on  oroes-ezami- 
nation,  whether  or  not,  if  there  had  been  no  loss,  he  would  have  insisted 
upon  the  payment  of  the  check.    Long  r.  North  BrUithote,  Int,  Ok,  879. 

20.  OfTBB  ov  CoMPBOVisB  —  Watybb.  — An  offbr  to  oompromise  a  loss  for 
half  the  amount  due  on  a  policy  of  insurance,  made  by  a  genend  ad- 
juster without  authority  to  waive  or  alter  any  of  the  terms  of  pol- 
icies, and  without  any  admission  of  liability  on  the  part  of  the  oompany, 
does  not  constitute  a  waiver  of  the  right  to  forfeit  the  polioy  under  a 
clause  providing  for  forfeiture  in  case  the  premises  shall  become  va- 
cant and  unoccupied.     Ridwrda  v.  ContmenteU  Ing,  Co.,  611. 

51.  OocuPANOT  0?  DwBLUNO.  — An  insured  dwelling  which  has  been  aban- 
doned as  a  dwelling  two  days  before  its  loss  by  fire,  and  with  no  inten- 
tion  to  return,  is,  in  law,  vacant,  within  the  meaning  of  an  insurance 
policy  providing  that  it  shall  be  void  if  at  any  time  the  house  shall  be- 
come vacant  or  unoccupied.     Id, 

52.  CBR'nrrcATB  or  Membebship  ov  Mutual  BBNBFirSocmT  n  Contract 
OF  Inburancb.  —  The  certificate  of  membership  issued  to  a  member  of 
a  mutual  benefit  society  is  a  contract  of  insurance,  and  his  right  to  re* 
cover  upon  it  does  not  depend  upon  the  action  of  the  offieers  of  the 
society,  for  if  he  has  performed  his  part  of  the  oontraot  and  is  totally 
disabled  by  disease  or  accident,  he  has  a  oomplete  cause  <rf  aetion.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not  defeat  a 
teeovery.    SMpreme  CkmneH  t.  Fonfnger,  IM. 
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SujryiOiKNT.  —In  an  action  npon  a  oertifioate  of  membership  of  a  mntaal 
benefit  inaaraaoe  aoeieity,  it  ia  mfficient  for  the  plaintiff  in  his  eomplaint 
to  allege  the  contract  with  the  corporation,  performance  of  the  oondi« 
tiona  on  his  part»  that  he  has  been  totally  disabled,  and  that  he  has  made 
proper  proof  of  his  disability.  He  is  not  bound  to  allege  that  his  proofs 
are  sach  as  satisfied  the  corporate  oflSoers.    Id, 

21  ARBiTRABr  KBjEonoN  OJ  Claimant's  Pbooib  bt  Ofitgbbs  ov  Mutval 
Bbmsfit  Socibtt  Imkffeotual.  —  While  a  member  of  a  mutual  benefit 
society  is  bound  to  comply  with  the  requirements  of  the  valid  by-laws  of 
the  association,  the  officers  cannot  defeat  his  claim  by  arbitrarily  rejecting 
his  proofs  as  unsatisfactory,  or  by  wrongfully  declaring  that  he  had  not 
done  what  his  contract  and  the  by-laws  of  the  association  required  of  him. 
Id.  • 

25.  Mutual  Besefit  Socibtt  mat  pboyidb  fob  Prksbntatiok  aw  Claims 
TO  IT8  Officbbs.  — *  It  is  competent  for  a  mutual  benefit  society  to  pro- 
ride  for  the  presentation  of  claims  to  officers  designated  in  its  by-laws, 
and  it  may  also  prescribe  a  mode  of  procedure,  provided  such  motle  is 
not  such  as  to  deprive  parties  of  property  rights.     Id, 

26.  Bt-law  of  Bbneftt  Soozbtt  Bbquirimo  Appbal  to  Goybrninq  Bodt 
Valid,  —  A  by-law  of  a  mutual  benefit  society  requiring  the  presenta- 
tion of  claims  fur  benefits  to  be  made  to  its  suboriliuate  officera,  and  re- 
quiring, in  case  of  a  decision  by  them  adverse  to  the  claimant,  an  appeal 
to  the  governing  body  of  the  society,  is  reasonable  and  valid,  notwith- 
standing an  attempt  to  make  the  decision  conclusive  is  abortive.  The 
provision  attempting  to  make  the  decision  of  the  governing  l)ody  final 
and  conclusive  is  so  distinct  and  different  from  the  provisions  concern- 
ing appeals  that  its  invalidity  does  not  destroy  their  force.     IiL 

27.  Failurb  to  Appbal  to  Governing  Body  of  Bbnefit  Society  Abates 
,Action.  — In  an  action  by  a  certificate-holder  against  a  mutual  benefit 
society  whose  by-laws  require  an  appeal  to  the  governing  body,  an 
answer,  alleging  the  failure  of  the  plaintiff  to  make  such  appeal  beforo 
bringing  the  action,  is  good  as  a  plea  in  abatement.     Id, 

See  Contracts,  7. 

INSTRUCTIONS 
See  Appbaa  amj>  Ebkob,  2;  Criminal  Law,  17-19;  Tbiai^  6-8. 

I  0  U. 
See  Inckeest,  1;  Nbgotiablb  Instruments,  9. 

INTEREST. 

1.  In  general,  where  there  !s  a  loan  without  any  stipulation  to  pay  interest, 

and  where  one  owes  money  to  another,  baring  been  guilty  of  no  wrong 
in  obtaining  and  no  default  in  retaining  it,  interest  is  not  chargeable. 
Tlierefore  interest  cannot  be  oollected  on  an  I  O  y,  where  there  has 
been  no  demand  for  its  payment.     Oay  r,  Rooke,  434. 

2.  Bulb  fob  Computing.  —  In  case  of  partial  payments,  interest  should  be 

computed  by  applying  the  payment  in  discharge  of  the  matured  interest, 
and  the  surplus,  if  any,  npon  the  principal,  after  which  interest  should 
be  computed  on  the  principal  remaining  due.  If  the  payment  is  less 
than  the  interest,  the  shrplus  thereof  must  not  be  added  to  the  principal, 
▲m.  far.  Kef.,  Vol.  XXI.  —62 
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bat  interest  mast  be  computed  on  the  fonner  principal  nntQ  the  aggre- 
gate payments  exceed  the  interest  due,  when  the  sarplus  must  be  applied 
toward  discharging  the  principal,  after  which  interest  mnst  be  compntetl 
on  the  new  principal.      Wallace  v.  OUuer,  656. 

5.  Ck)MPUTATiON  or. — Under  a  statute  allowing  interest  to  be  computed 

apon  interest  after  it  matures,  such  computation  can  continue  only  until 
the  debt  matures,  after  which  simple  interest  is  to  bo  cast  npon  the 
principal  until  the  time  of  liquidation.    Id. 

JOINT  UABILm. 

Rblbasb  ov  Oni  ov  Two  Jonvr  Dbbtobs  dobs  not  Disghabob  thx  Otrbb 
WHBM.  —  Where  a  release  of  one  of  two  joint  debtors  expressly  prorides 
that  it  shall  not  affect  or  impair  the  claim  of  the  creditor  against  the 
other^debtor,  the  latter  is  not  discharged  thereby.  The  equitable  rale 
which  now  preTsils  gives  to  a  release  operation  according  to  the  intention 
of  the  parties  and  the  justice  of  the  case.     Wkittemot€  ▼•  JmU  etc  Oil 

Cd.,  7oa. 

See  AssiGNMBNT,  4;  Nuisamcbb,  4. 
JUDGMENTS  AND  DBORKES. 

I.  J0DOVKKT,  MbROER  BT.~OnB  ToBT  CAN  GlTB  BUT  OlTB  CaUSB  OF  AC- 
TION, though  it  injures  different  parcels  of  property.  Hence  if  a  railway  ui 
wrongfully  constructed  and  operated  along  a  street  in  front  of  two  lots 
situated  a  short  distance  from  each  other,  but  belonging  to  the  same  pru- 
prietor,  and  he  brings  an  action  to  recover  damages  occasioned  to  one  lut 
by  the  railroad,  his  claim  for  damages  to  both  is  merged  in  the  judgraenti 
and  there  can  be  no  further  recovery.  Dtromo  t.  8<mtkem  Pacific  R.  R, 
Co.,  67. 

8.  JuDQMBNT,  Mkrgbb  bt,  ON  A  CoLLATBRAL  SBOURTrT.  ^-  If  the  maker  of  a 
promissory  note  agrees  to  procure  an  indorser  thereof,  and  fails  to  do  so, 
and  an  action  is  brought  against  him  upon  thii  agreement,  and  a  judg- 
ment recovered  in  which  the  damages  are  assessed  at  a  sum  equal  to  the 
amount  due  on  the  note,  such  judgment,  remaining  unsatisfied,  will  not 
preclude  a  recovery  on  the  note  for  the  amount  thereof.  Vatuixem  v. 
Burr,  458. 

8.  Jui>OMENT,  MfROBB  BT.  —  Ib  A  PBBdON  GiYBS  Two  Ck>NTRAers,  each 
constitutes  a  cause  of  action  upon  which  judgment  may  be  recovered 
against  him,  though  the  satisfaction  of  one  of  the  judgments  may  ope- 
rate as  a  satisfaction  of  the  other.     Id, 

4  Decreb  Dbtbrmininq  Conflicting  Claims  of  Titlb.  — Dbcrbb  AaAiNsr 
NoN- RESIDENT  DEFENDANT,  bascd  upon  scrvloe  of  process  by  publication, 
in  an  action  to  determine  conflicting  claims  to  real  property  situated 
within  this  state,  is  valid.  The  state  has  power  to  provide  for  the  de- 
termination of  such  claims,  and  to  authorize  the  service  of  process  on 
non-resident  defendants  by  the  publication  thereof.  Perims  v.  Waie* 
ham,  67. 

6.  Decrees  Quietii9q  Title,  while  not  strictly  in  rem,  partake  of  the  nature 

of  judgments  in  rem,  and  may,  therefore,  be  supported  by  the  service 
of  process  on  a  non-resident  defendant  by  publication.    Id, 
ft.  Judgments,  when  Binding  on  Non-residents  without  Pxbsonai.  Seb« 
TICB.  — An  acLion  by  a  citizen  of  one  state  in  a  court  of  another  state 
against  a  cit'zcti  of  a.u>*.!:er  state,  by  which  plaintiff  claims  title  to  an 
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ODdivided  on«-l)a1f  interest  in  joint  ownership  with  defendant  in  a  jndg- 
nent  concerning  property,  rendered  in  the  court  where  the  present  suit 
it  brought,  but  which  is  pending  on  writ  of  error  in  the  supreme  court 
of  the  United  States,  is  substantially  a  proceeding  mi  rem;  and  an  ex- 
ception to  the  jurisdiction  of  the  court  ratione  periotuB,  tendered  by  a 
curator  ad  hoc  appointed  to  represent  the  absent  defendant,  on  the 
ground  that  the  latter  has  not  been  personally  served,  is  not  good.  Sub- 
stituted service  by  citation  is  efTectual  in  such  case,  and  the  judgment 
rendered  thereon  will  bind  the  absent  defendant  at  to  the  property 
specially  affected  thereby.     Toung  v.  Up§hur,  381. 

7.  Rbs  Judioata.  —  The  estoppel  of  a  former  judgment  extends  to  every  ma- 
terial matter  within  the  issues  which  was  expressly  litigated  and  deter- 
mined, and  also  to  those  matters  which,  although  not  expressly  determined 
are  comprehended  and  involved  in  the  things  expressly  stated  and  de- 
termiued,  whether  or  not  they  were  expressly  litigated  and  considered. 
It  is  not  necessary  to  the  conclusiveneas  of  a  former  judgment  that 
issue  should  have  been  taken  upon,  the  precise  point  controverted  in  the 
second  action.  Whaterer  is  necessarily  implied  in  the  former  decis. 
ion  is,  for  the  purposes  of  the  estoppel,  deemed  to  have  been  actually 
decided.    Huntley  t.  HoU^  71. 

lb  In.  —  The  only  matter  essential  to  making  a  former  judgment  on  the  merits 
eonclusire  between  the  parties  is,  that  the  question  to  be  determined  in 
the  second  action  is  the  same  question  judicially  settled  in  the  first.  A 
judgment  is  conclusive  not  only  as  to  the  subject-matter  in  the  suit,  but 
as  to  all  other  suits  whioh,  though  concerning  other  subject-matter, 
involve  the  same  question  in  oontroversy.  Accordingly,  the  record  of  a 
finding  of  indebtedness  in  favor  of  a  party  to  one  suit  is  admissible  and 
conclusive  in  a  subsequent  suit  brought  by  his  assignee  to  recover  the 
same  debt  from  the  same  judgment  debtor.    JtL 

9.  Rn  Judicata  —  Warr  ov  PROHiBmoN.  —  When,  in  an  action  between 

mother  and  son,  to  which  the  administrator  of  the  latter  is  made  a  party, 
a  deed  purporting  lo  have  been  executed  by  the  mother  is  adjudged  to 
have  been  a  forgery,  such  administrator  oannot  afterwards  maintain  an 
aotion  against  her  attorney  to  recover  damages  for  his  alleged  mutilation 
of  the  deed.  The  subject-matter  of  the  latter  action  is  m  judicata,  and 
a  writ  of  prohibition  will  lie  to  stay  all  proceedings  therein.  BcUai  r. 
Kelley,  554. 

10.  CoNGLusivsNKss  ov,  WHBV  Baud  UPON  Falsx  Rititbn.  —  Where 
plaintiff  acts  in  good  faith  in  obtaining  a  judgment  upon  the  return 
of  a  sheriff,  indorsed  upon  the  summons,  that  it  was  executed  on  the 
defendant,  though  in  fact  it  was  not,  the  return  is  conclusive  as  between 
the  plaintiff  and  defendant.     Such  false  return,  though  procured  by  one 

*of  the  defendants,  and  that  defendant  the  husband  of  the  wronged  de- 
fendant, will  not  justify  setting  aside  the  judgment  as  against  the  inno- 
ceu t  plaintiff.  The  remedy  is  against  the  wrong-doers  to  recover  damages. 
Thomat  v.  frekmd,  366. 

11.  CoLLATKRAL  ATTACK. — A  judgment  against  the  assignor  of  an  estate 
for  the  benefit  of  creditors,  and  in  favor  of  a  creditor,  cannot  be  collat* 
erally  attaoked  by  other  creditors  on  the  ground  that  execution  issued 
thereon  prematarely;  they  can  only  attack  it  for  frand  and  collusion  to 
hinder  and  delay  them.     EtiaU  qf  HanUui^  907. 

12.   JUDOMXNTB,  WHKM  MAT  BB  Ck>LLATBRALLr  AtTACXBD.  —  A  judgment  OT 

decree  obtained  by  frand  and  collusion  of  the  parties  to  it,  for  the  pnr> 
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pose  of  (lefraailing  a  third  person,  may  be  attacked  by  blm  m  a  conatenl 
proceeding,     fd, 

13.  JuDGMXNTS,  WHKH  cavhot  bs  Oollatkrallt  Attacked.  —  A  party  who 
allege!  that  a  judgment  has  been  obtained  against  him  by  fraud  may 
attack  it  directly,  by  appeal  from  or  by  motion  to  open  it,  but  cannot 
attack  it  collaterally  in  an  action  to  recover  money  collected  by  regnlar 
process  issued  upon  it.     fd, 

14.  JrDOMBirr  on  Wakraivt  of  Attorkkt,  wbkv  cavkot  bb  Collatbrau^t 
Attagkbd.  —  A  judgment  entered  on  a  warrant  of  attorney  is  as  im- 
pervious to  collateral  attack  in  an  action  to  recorer  money  collected  by 
regular  process  issued  upon  it  as  is  a  judgment  obcaintd  in  open  court 
Id. 

18.  Motion  to  Vacate  a  JvvoMiarr  on  the  ground  that  it  is  roid  is  not 
a  collateral  but  a  direct  attack.     Reinhart  ▼.  Lngo,  52. 

10.   JUDOMBNT  BY  BbTAXTLT  EnTCRIID  BY  A  ClKBK  IS  VoiD  WHEN  fa«  Is  not 

authoriEed  to  enter  it  by  statute,  as  where  he  acted  npon  a  return  of  the 
service  of  summons  not  sworn  to  nor  appearing  on  its  face  to  be  an 
official  act.     Id. 

17.   JUDOMBNT  BY  DKrATTLT  WHEN  THB  PROOF  OF  THE  SbRTIGS  OF  StJIIlfOMS 

IS  Defbgtiyb  is  Void,  and  a  motion  to  vacate  it  cannot  be  successfully 
resisted  by  proving  that  the  summons  was  in  fact  properly  serrcd. 
Such  proof  cannot  operate  by  relation  to  make  valid  a  judgment  roid 
when  it  was  entered.     Id, 

18.  Relief  from  a  Judgment  will  not  be  Granted  in  Equity  on  the 
ground  that  the  attorneys  or  their  clerk  inadvertently  omitted  to  file  an 
undertaking  on  appeal  therefrom,  for  which  omission  such  appeal  was 
dismissed,  and  all  remedy  thereby  lost.     Dalp  v.  Pennle,  61. 

19.  Relief  from  a  Decree  Distributing  the  Estate  of  a  decedent  will 
not  be  granted  in  eqiuty  on  the  ground  that  the  persons  interested 
did  not  receive  any  personal  notice  of  the  proceedings,  if  the  statute  did 
not  require  snch  notice  and  there  is  no  allegation  that  such  notice  as  it 
did  require  was  not  given.     Id. 

20.  Sister  State  Judgments,  Presumffion  in  Payor  of  —  Eyidknce  to 
Identify. — Where  a  judgment  record  in  a  suit  upon  a  replevin  bond, 
brought  in  another  state,  shows  a  copy  of  the  bond  set  out  at  length  in 
the  complaint  as  the  only  cause  of  action  relied  upon,  it  will  be  pre- 
sumed in  support  of  the  judgment  that  it  was  rendered  after  due  proof 
of  the  execution  of  the  bond  declared  on.  For  the  purpose  of  identi- 
fying such  judgment^  parol  evidence  is  admissible.  Kmckerhocker  v. 
Wikmn,  695. 

See  Actions,  6;  Appeal  and  Error,  5;  Assignment  for  Benefit  of  Cred> 
rroBE,  2;  Attaoument  and  Garnishment,  2,  3;  Homestead,  7;  Mar- 
riage AND  Divorce,  8;  Partition,  i;  Process^  2;  Sheriffs,  2;  States, 
1;  Statutes,  6;  Suretyship,  1. 

JUDiaAL  SALES. 

I,  Judgment  Creditor  cannot  Redeem  from  his  Own  Sale.  —  A  judgment 
creditor  is  not  entitled,  under  the  statute,  to  redeem  from  a  sale  made 
to  satisfy  a  judgment  entered  in  his  own  favor  as  ireQ  m  in  tavor  of 
other  lien-holders.     Htyrn  ▼.  Indianapolis  Nat,  Bank,  SSI. 

%  Complaint  does  not  Show  Cause  of  Action  against  Sberift  Who  Ma  de 
Sale  when.  —  A  complaint  which  seeks  to  redeem  from  a  sale  affirms 
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ibo  sale,  and  there  can  therefore  be  bo  c&ua  of  aetion.  against  the 
sheriff  who  made  the  sale,  even  though  he  did  not  make  m  tnub  return. 

Id. 

See  ExECUTOBS  and  AduinistbatorSi  IL 

JURISDICTION. 

1.  JvRisDionoir  not  CkiNTBOLUSD  BT  Alleoations  in  Gomplainil  —  A  decla- 

ration made  in  bad  faith,  alleging  an  excessive  value  for  the  purpose  of 
maintaining  a  sait  in  the  eireuit  court  which  should  properly  be  brought 
in  a  justice's  court  because  of  the  amount  involved,  is  a  fraud  on  the 
conrt,  and  will  be  dismissed  on  motion  tor  want  of  jurisdiction.  Fix  v, 
Sissunj,  616. 

2.  If  thb  Peoov  ot  Sebvick  ot  Pkocxss  is  not  Madb  as  Requikbd  bt 

Law,  the  court  acquires  no  jurisdiction  over  the  person  of  the  defendant 
and  has  no  authority  to  render  judgment  against  hinL  Heinfiart  v.  Lugo, 
62. 
SL  The  FiNDirra  or  Recital  ov  Dos  Sertigb  ov  Process  is  not  oonelnsive 
when  the  proof  of  service  is  m  part  of  the  judgment  roll,  and,  as  it  ap- 
pears in  such  roU,  is  not  sufficient  evidence  of  such  service,  a?  where  it 
is  not  sworn  to  nor  does  it  appear  to  be  certified  by  any  officer  aa  bis 
act.  Id. 
See  Actions,  2;  Contraots,  7;  Malicious  Prosecution;  Wills,  9. 

JURY  AND  JURORS. 
See  Criminal  Law,  4;  Evidence,  7;  Trial,  9-11. 

LAKES. 
See  WATBRCouBSBa. 

LANDLORD  AND   TENANT. 

L  Breach  ot  Condition  in  Leasb  —  Re-entry  bt  Landlord  in  Poa- 
8BSSI0N.  —  Where  by  the  terms  of  a  lease  the  landlord  ia  entitled  to 
remain  in  possession  subject  to  the  rights  of  the  tenant,  the  landlord 
need  not  make  a  formal  re-entry,  in  order  to  take  advantage  of  the  breach 
of  a  forfeiture  clause  inserted  in  the  lease  for  his  benefit.  His  election 
to  forfeit  while  he  is  in  actual  possession  is  a  constructive  entry  under 
his  title.     Hay  v.   Western  Pennaylvania  NcUitral  Oas  Co.,  922. 

2.  Forjteitcre  of  Lease  for  Breach  of  Condition.  — Where  a  condition 
in  a  lease  is  inserted  solely  in  the  interest  of  the  landlord,  the  lease  is 
void  upon  a  breach  of  the  condition,  if  the  landlord  by  souie  positive 
act  elects  to  take  advanta^^e  of  it,  but  the  tenant  cannot  set  up  his  own 
default  as  a  cause  of  forfeiture.    Id, 

S.  Forfeiture  of  Lease  as  Defense  bt  Tenant.  —  Where  a  lease  con- 
tains a  forfeiture  clause  providing  that  the  tenant  shall  complete  an 
oil-well  within  a  certain  time  or  pay  the  landlord  specified  sums  semi- 

'  annually  until  completion,  and  in  default  of  perfornumce  of  such  con- 
dition the  lease  shsdl  become  null  and  void,  the  landlord  has  the  oi>tioQ 
either  to  declare  a  forfeiture  or  to  affirm  the  continuance  of  lease  after  a 
breach  of  the  condition;  and  if  he  does  not  choose  to  avail  himself  of  the 
forfeiture,  it  cannot  be  set  up  as  a  defense  by  the  tenant  to  an  action  in 
affirmance  of  the  lease.     Id, 
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4.  Landlord  avd  Tutakt  —  BuFOBoncBNT  of  Licase  by  Marrikd  Woman. 

•—Whore  a  married  woman who^e  lease  is  uot  biudtng  upon  her,  liccau^e 
not  properl  J  acknowledged,  has  complied  with  all  the  conditions  thereof 
her  ooTertore  oannot  be  Mt  ap  as  a  defense  in  an  action  on  the  leasew 
id. 

LEASB. 

See  LairDLORD  and  Tenant;  Rahaoad  CoMPANin^  L 

LEGISLATURE. 

LaonLAnvB  Control  ov  Statb  Funds. — The  control,  dispositinn,  and  ap- 
propriation of  state  funds  to  the  payment  of  debts  against  the  state  are 
powers  ezdiuively  belonging  to  the  legislature,  and  cannot  be  delegated 
to  or  exercised  by  the  courts,  under  the  Louisiana  constitution.  Carter 
▼.  State,  404. 

LIBEL  AND  SLANDER. 

I,  Gravamen  or  Libel  Consists  in  its  Pobltcation.  —  Accordingly,  the 
fact  that  a  libelous  card  or  advertisement  was  written  by  a  person  other 
than  the  publisher  will  not  exonerate  the  latter  from  liability.  RUey  v. 
Lee,  358. 

SL  Advertisbmbmt  Charoinq  Falsehood.  —A  written  or  printed  publicv 
tion  which  tends  to  degrade  or  disgrace  the  person  about  whom  it  is 
written  or  printed,  or  which  tends  to  render  him  odious,  ridiculous,  or 
contemptible  in  the. estimation  of  his  friends  or  acquaintances  or  the 
public,  is,  per  »e,  actionable  as  libelous.  Accordingly,  the  publication  of 
a  card  in  a  newspaper,  chargiug  a  person  with  having  uttered  a  fal4»ehoo«l, 
is  libelous  per  §e.     Id. 

5.  Dbtamatort  Advertisement.  ^  An  advertisement  proclaiming  the  defa- 

mation of  a  person's  character,  and  averred  to  have  been  published  with- 
out malice,  as  a  matter  of  news,  is  not  the  subject  of  a  lawful  advertise- 
ment unless  it  is  proved  to  be  true,  and  in  the  absence  of  such  proof,  the 
publisher  must  answer  in  damages.     Id, 

4.  Charging  Person  with  Being  a  Returned  Convict.  —  A  false  publi* 
oation  in  a  newspaper,  concerning  a  person,  that  he  has  been  a  oonvict 
in  a  state  penitentiary,  is  libelous  per  se.     State  v.  Brady,  206. 

ft,  CRtrioiSM  IS  DiSGOSSiON;  or  as  applicable  in  libel  cases,  a  censure  of  the 
conduct^  character,  or  utterances  of  the  person  criticised.  Belknap  v. 
Baa,622. 

6.  Critioism  Of  OnrciAL  Candidate.  —  When  one  becomes  a  candidate  for 

public  office,  he  thereby  deliberately  places  his  conduct,  character,  and 
utterances  before  the  public  for  their  discussion  and  consideration.  They 
may  be  criticised  according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  their  statements  of  or  refer- 
ence to  the  facts  upon  which  their  criticisms  are  based  observe  an  hone  it 
regard  for  the  truth.  In  such  discussion  the  law  gives  a  wiile  liberty. 
Within  this  limit  public  journals,  public  speakers,  and  private  individ- 
uals may  express  opinions  and  indulge  in  criticisms  upon  the  character 
or  habits  or  mental  and  mofal  qualifications  of  official  candidates.    Id. 

7.  Faub  Statement  op  Uttbrancks  of  Official  Candidate.  —  A  false  and 

malicions  published  statement  that  a  candidate  for  public  office  gave 
utterance,  either  in  writing  or  in  speech,  to  certain  language,  imply 
ing  his  ignorance  and  unfitness   for  oiSce,  is  neither  privileged  crit 
oism  nor  expression  of  opinion,  but  is  libeloua     Such  statement  is 
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Btatement  of  fact,  for  the  falsity  of  which  the  publisher  is  aoiw^rable. 
id. 
&  Falsi  Statkmbnt  or  Utterancis  or  OmoiAL  Candidatb.  —  A  false 
and  malicious  pablicatioa  in  a  newspaper,  in  a  coarse  and  blotted  imi- 
tation of  the  liaiulwriting  of  a  candidate  for  oflSce,  purporting  to  be  a 
fao-simile  of  the  words,  "I  don't  propose  to  go  into  debate  on  the  tariff 
differences  on  wool,  quinine,  and  all  the  things,  because  I  ain*t  built 
that  way.  —  Charles  £.  Belknap,"  or  such  publication  of  a  report  of  a 
•peeoh  made  by  him  in  which  he  is  made  to  give  utterance  to  laugnnge 
to  the  same  effect,  is  libelous.     Id. 

9.  Charaotbk  aud  Reputation  or  Candidates  for  public  office  are  pro- 

tected from  malicious  attack  by  the  same  rules  as  are  those  of  private 
individuals.  Greater  latitude  ii  allowed  in  the  case  of  the  former  than 
in  the  latter;  and  beyond  this  the  same  rule  applies  to  both.     Id. 

IQL  Pjovileoed  Communioations.  —  In  actions  for  libel,  qualified  privilege 
extends  to  all  communications  made  bona  fide  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  to  a  person  having  a  corresponding  interest  or 
duty,  and  embraces  cases  where  the  duty  is  not  a  legal  one,  but  is  of 
a  moral  or  social  character  of  imperfect  obligation.  PoUcuky  v.  Minch- 
tntr,  616. 

11.  Publioation  or  Falsbbood  ib  nbvbr  Pritilbobd.  No  public  interest 
can  be  subeerved  by  its  publication  and  circulation.  If  false  statements 
are  published  in  good  faith,  with  an  honest  belief  of  their  truth,  dam- 
ages may  be  reduced  to  a  minimum.  No  other  rule  will  protect  the 
freedom  of  the  press  and  the  rights  of  individuals.  Btlknap  v.  Ball, 
622. 

IS.  Frbedoic  or  Prbss.  —  The  constitutional  guaranty  of  "  the  freedom  of 
the  press "  is  simply  intended  to  secnre  to  the  conductors  of  the  press 
the  same  rights  and  immunities,  and  sueh  only,  as  are  enjoyed  by  the 
pnblic  at  large,  in  relation  to  criticising  the  acts  of  public  officers  and 
private  individuals.     Riley  v.  Lee,  358. 

IZ,  Mbroantilb  Aobnot  —  PRiviLBaBD  Communication.  —  A  mercantile 
agency  does  not  stand  in  such  relation  either  of  interest  or  duty  with 
its  subscribers  that  communications  from  it  to  them  generally  are  privi- 
leged. Exceptions  exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  particular  information  and  to  whom  it  is  furnished  upon 
special  request.  To  this  extent,  and  no  further,  are  such  communica- 
tions protected  by  a  qualified  privilege.    PoUcuky  v.  Minehener,  516. 

14.  Libel  bt  Mbroantilb  Aqenot.  —  False  publications  respecting  the 
character  and  financial  standing  of  a  busmen  man,  furnished  by  a  mer* 
cantlle  agency  to  its  subscribers  generally,  without  request,  is  libelous, 
and  not  privileged,  though  made  in  good  faith,     fd. 

15.  Libel  bt  Aoxnt  or  Mbroantilb  Aoenct.  —  A  general  agent  and  dis- 
trict business  manager  for  a  mercantile  agency  who  furnishes,  or  causes 
to  be  furnished,  through  his  chief  clerk,  to  its  subscribers  generally, 
without  request,  false  publications  respecting  the  character  and  finau- 
eial  standing  of  a  business  man,  is  liable  in  an  action  for  libel  therefor, 
as  such  communications  are  not  privileged.     Id. 

10.  Mauob  in  Libel  Consists  in  Intemtionallt  Publlsbino,  without 
justifiable  cause,  any  written  or  printed  matter  which  is  injurious  to 
the  character  of  another;  and  everything  written  and  published  of  uuothcr 
that  is  iniurious  to  his  character  must,  for  the  purposes  of  the  action,  be 
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iih«D  la  %•  fabe,  naffl  ft  Is  slMyvni  by  pla*  and  proof  to  b«  tme;  and 
tht  pratampHon  of  malice  remaina  through  the  entire  caae  until  it  ia  met 
bj  plaft  and  proof  of  ft  oontraiy  motiTa,  or  that  the  paUUcKtioii  waa  joa- 
tiCabU.    JKii^  ▼.  j^  368. 

17.  BxTftiM  Halrs  n  PsBsmiBD,  akd  vxbd  wot  bb  Pkotvd,  when  the 
worda  pabliahed  aro  UbeUraa  fer  «&    State  ▼.  Brmdy,  296. 

18.  RirvBiJGA.Ti02r  as  Btidsnci  ov  M alios.— The  republieatioB  of  a 
newapaper  article,  after  tbe  oommencement  of  an  action  charging  it  to 
be  libcloa%  vith  cemaMnta  thcreoo  by  tiie  defendant^  nay  be  eridenoo 
of  malice.     Welch  ▼.  TrUmmt  PuL  Co,,  029. 

19.  K7IDBN0B  —  Malici.  ~  In  an  action  of  libel  againat  a  newspaper  pob- 
liaher  for  charging  that  a  jnry  perjured  themaelvea  in  returning  a 
▼crdict,  cTidence  on  the  part  of  the  plaintiff  aa  to  whether  or  not  any 
iafiaenoa  other  than  that  of  the  evidence  and  the  inatmotioiia  and  arga- 
Bieula  of  cevDjcl  waa  brooght  to  bear  vpon  him  aa  a  jarcM*  in  tha  ooiiaid- 
eration  and  concloaioa  of  hia  verdict  ia  inunaterial,  and  inadmiaaible  to 
ahow  malice.    Id. 

90L  Stidbiiob  of  Mau<».  — >Ib  an  aetioa  of  Kbd  agafaiat  the  pabliaher  of 
a  newapaper  for  charging  that  a  jary  perjured  themaelTee  in  rendering 
a  verdict,  evidence  that  a  written  request,  aigned  by  all  the  jurors,  re- 
questing such  publisher  to  make  a  retraction,  ia  admissible  to  show 
malice,  upon  proof  that  such  request  reached  such  publisher.     Id. 

f  1.  Btidbnob  09  JnannoATioir. «—  In  an  action  of  libel  against  the  pub- 
liaher  of  a  newspaper  for  charging  that  a  jury  perjured  themselves  in 
rendering  a  verdict,  cvidenoe  that  other  newspapers  published  in  the 
place  where  the  verdict  waa  rendered  severely  criticised  the  action  of 
the  jury  as  extraordinary  is  admissible  in  justification.     Id. 

t2.  BviDENOB  OT  MoTTVB  BOR  Vbrdvct.  —  In  an  action  of  libel  by  a  juror 
againat  a  publtaher  of  a  newspaper  for  charging  that  a  jury  perjured 
themaelvea  in  rendering  a  verdict,  the  plaintiff,  aa  a  witness  in  hia  own 
behalf,  cannot  be  compelled,  on  cross-examination,  to  atate  hia  motivea 
or  reasons  for  finding  the  verdict.     Id. 

A  LiBBL  OB  JuBT.  — A  ucwapapcr  publication  charging  that  a  jury  have 
perjured  themaelvea  in  rendering  a  verdict  ia  libelous.     Id, 

fi.  Words  not  Dbfamatort  will  Support  an  Action  bor  Slander,  if 
they  are  falsely  and  deliberately  nttered  to  work  injury,  and  accomplish 
their  intended  purpose.     Morasae  v.  Brochu,  474. 

18.  Words  arb  Aotionablb  pbr  Sb  which  convey  an  imputation  upon  one 
in  the  way  of  his  profession  or  occupation,  and  in  auch  caae  there  need 
be  no  averment  of  apecial  damages.     Jd, 

96b  A  Priest  is  Liable  to  an  AerioN  for  Slander,  if,  referring  to  a 
physician  who  has  contracted  a  second  marriage  before  the  death  of 
his  dirorced  wife,  he  informs  his  congregation,  in  efftct,  that  tbe  fact  of 
auch  marriage  ia  to  excommunicate  tbe  peraon  referred  to,  and  that  if 
any  of  them  ahould  be  aick,  and  in  want  of  the  prieat's  aasiatance,  they 
need  not  aend  for  him  if  each  phyaioian  waa  there,  because  he,  the  prieat, 
would  not  be  in  the  aame  room  with  him.  Theee  words  were  a  virtual 
inatruction  that  the  peraon  referred  to  waa  an  unsuitable  and  improper 
peraon  to  be  employed  aa  a  phyaieian,  and  a  direction  not  to  employ  him, 
en  pain  of  loaing  caate  in  the  church  and  the  ministrations  of  ita  prieat. 
Id. 

il.  Words  Aotionablb  per  Sb.  —  The  words,  "  What  are  you  doing  with 
that  ninc-doUar  black-mailer  hcffcT**  apoken  of  an  employee  to  her  cm- 
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ployer  by  ft  stockholder  and  director  !n  the  oompan  j  for  whom  she 
works,  are  not  a  privileged  oommunioation,  but  are  slanderous,  and  ac- 
tionable per  se.     HesB  y,  Spftrka,  300. 

fSb  Mkasurb  07  Damaqbs.  —  Where  the  words  spoken  are  slanderous  per 
•e,  and  are  uttered  maliciously,  punitive  as  well  as  compensatory  dam- 
ages may  he  recovered.     Id, 

{9.  Pbiyilboi  ot  Gohmuntoatiok  must  bb  Plkaded.  —  In  slander,  the  is- 
sue that  the  words  spoken  were  a  privileged  communication  is  not 
raised  by  a  general  deniaL  Such  privilege  must  be  specially  pleaded. 
Id. 

SO.  Pleading.  — Thb  Names  ot  Persons  Who  have  Ceaskd  to  Employ 
Plaintiw  need  not,  it  has  been  held,  be  stated  in  a  complaint  in  an 
aotion  to  recover  speciaT  damages  for  slander,  whereby  plaintiff  was  in- 
jured in  hie  trade  or  profession.  The  rule  upon  this  subject  in  Massa- 
chusetts discussed,  but  not  decided.     Aforasse  v.  Brochu,  474. 

n.  SvTDBiveE  HI  AOORAVATIOR  OE  DAMAGES.  —  Where  a  physician  has 
sued  a  priest  for  slander,  it  m  proper  to  prove,  in  aggravation  of  dam* 
aitee,  that  after  the  action  was  brought  the  defendant  referred  to  it  in 
the  presenoe  of  his  congregation,  and  said,  '*We  shall  bee  if  the  church 
•hall  destroy  the  vermin  or  the  vermin  the  church."     Id, 

See  Criminal  Law,  12,  13. 

LIFE  ESTATES. 
SeeWiLLSk  \2r-\L 

LIMITATIONS  OF  ACTIONS. 

1.  Absenob  vbom  State.  —  If  ft  defendant  is  absent  from  the  state  when  ft 
cause  of  action  accrues  against  him,  his  occasional  or  frequent  visits 
to  the  state,  giving  the  plaintiff  an  opportunity,  by  the  exercise  of 
ordinary  diligence,  to  commence  an  action  against  him,  will  be  of  no 
avail  to  him  under  a  plea  of  the  statute  of  limitations,  however  open 
and  notorious  hie  visits  may  have  been,  unless  he  has  been  within 
the  state  and  the  jurisdiction  of  her  courts  for  the  full  period  limited 
by  the  statute,  either  continuously  or  in  the  aggregate.  Sianiey  v.  Skin- 
ley,  800. 

%  Absence  from  State.  —  The  statute  of  limitations  does  not  run  in  favor 
of  a  defendant  while  he  is  absent  from  the  state,  no  matter  if  he  was 
■o  absent  when  the  cause  of  action  accrued;  and  whenever  he  departs 
from  the  state  after  having  come  into  it,  the  running  of  the  statute  is 
suspended  from  that  time  and  during  his  absence,  whether  the  cause 
of  action  first  aecmed  while  he  was  in,  or  while  he  was  absent  fro.. , 

the  state.     Id, 

Z,  Amendments  Bringing  in  New  Parties.  — Where  a  plaintiff  commences 
his  action  against  a  corporation,  and  it  is  served  with  summons  as  sucli, 
when  no  such  corporation  exists,  and,  after  the  statute  of  limitations  has 
fully  run,  he  amends  his  petition  so  as  to  bring  in  new  parties  as  part- 
ners and  defendants,  the  new  parties  so  brought  in  may  successfully 
rely  upon  the  statute  of  limitations  as  a  defense.  Leatherman  v,  Time* 
Ob.,  342. 

8m  GoarOBATioNfl^  16-18;  Dbsds,  6;  Bxboution8»  8-6;  Trust  and  Trub- 

2. 
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lost  instruments. 

See  Wills,  19,  20. 

LOTTERY. 
8ee  Criminal  Law,  14.  15. 

MALICE. 
See  Ckimin AL  Law,  6,  23;  Damagis,  2;  Libbl  and  Slandbb,  io-2L 

MALICIOUS  PROSECUTION. 

L  JuRiSDioriON.  —  Where  wrong  And  injurj  la  done  by  ft  malicioiie  eniit  it 
ie  immaterial,  npon  prindple,  whether  or  not  the  court  had  jnriadietioii 
to  entertain  each  aaitt  in  order  that  a  reoorery  may  be  bad  for  the  ma- 
licioas  proeecntion.    AnteUffy.  June^  533w 

2.  It  is  not  Nbokhiart,  in  Obdrb  to  Maintatf  action  for  the  Mialicioiii 
proeecution  of  a  civil  snit,  that  the  person  ehould  be  molested  or  his 
property  eeized,  if  it  appears  that  the  snit  was  malicious,  without  prob* 
able  cause,  and  that  the  party  has  been  injured  or  damaged  thereby,   /i. 

5.  Action  for  Abusb  ov  Process.  —  Where  process  is  willfully  made  use  of 

for  a  purpose  not  justified  by  law,  this  is  an  abuse  for  which  an  action 
will  lie.     y<2. 
4.  Process,  Abuse  ot.  —  Obtainino  a  Judgment  bt  Fraitd  and  Pbrjurt, 
not  based  upon  any  valid  demand,  and  auing  out  execution  upon  auch  I 
judgment  knowing  it  to  be  false  and  fraudulent,  and  extorting  money  \ 
under  auch  execution,  ia  an  abuae  of  process  for  which  an  action  will  lie. 
Id. 

MARRIAGE  AND  DIVORCE. 

1.  Divorce  —  Admissions  as  Evidence. — In  an  action  for  divorce,  admis- 

sions of  a  party  against  himself  are  admissible  in  evidence,  if  obtained 
without  counivance,  fraud,  coercion,  or  other  improper  means.  Bwrlx 
V.  Burle,  283. 

2.  Id. —  Adultery   of   Both   Parties. — Divorce  is  a  remedy  provided 

for  the  innocent  party,  and  one  shown  to  be  guilty  of  adultery  cannot 
have  a  divorce  for  adultery  committed  by  the  other,  when  there  haa  been 
no  condonation.    Id. 

8.  Id.  —  Adultery,  Proot  oy.  —  In  an  action  for  divorce  on  the  groun<l  of 
adultery,  the  proof  must  be  clear,  positive,  and  satisfactory,  and  althongh 
presumptive  evidence  alone  is  sufficient  to  establiih  adulterous  inter- 
course, the  circumstances  must  lead  to  it,  not  only  by  fair  inference,  but 
as  a  necessary  couclu>ioti.  Appearances  equally  capable  of  two  interpre- 
tations, one  an  innocent  one,  will  not  justify  the  presumption  of  guilt 
Id. 

4.  Id.  — Adultery,  Pitoov  or. — In  an  action  for  divorce  on  the  ground 
of  adultery,  proof  of  frequent  opportunity  for  illicit  interoourse,  without 
proof  of  a  will  to  improve  it,  will  not  justify  an  inferenoe  of  guilt;  it 
must  be  further  shown  that  the  parties  were  together  under  suspicious 
circumstances  not  to  be  easily  accounted  for  unless  they  had  the  corrupt 
design.     Id, 

6.  Extreme    Cruelty.  —  Where   a   husband    conveys   to   his   wife   his 

homestead  and  household  furniture,  constituting  the  bulk  of  his  prop- 
erty, after  which  his  wife  refused  to  cohabit  with  him,  and  although 
allowing  him  to  keep  a  room  in  the  house,  finally  drives  him  from  it  bf 
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moving  sway  and  leuing  the  bouse  to  itrangera,  t1i!s  contstHn^ns 
extreme  ernelty  on  her  pwt^  which  entitles  the  huslMuid  to  a  divorce. 
UtMKT  ▼•  MemtTt  606* 

6.  DiyoRCi  BBOAun  ot  tbb  Impribonmeivt  ov  Dkfbvdamt  in  a  state  prison, 

or  in  a  jail  or  house  of  correction,  will  not  be  granted  when  snch  im- 
prisonment is  in  another  state.  The  statute  making  imprisonment  a 
cause  for  divorce  means  imprisonment  in  this  state  for  some  offense 
known  to  the  laws  thereof.     Leonard  t.  Leonard^  437. 

7.  Growino  Crop,  whsk  will  Pass  as  Part  or  Altmont.  —  A  crop  ef 

wheat,  sown  on  land  by  the  husband  as  owner,  after  the  commencement 
y/jf  his  wife  of  a  suit  for  divorce  and  alimony  against  him,  passes  to  the 
wife  as  a  purchaser,  by  a  decree  which  gives  her  the  land  in  dispute, 
and  does  not,  in  terms,  describe  or  refer  to  the  wheat.  Herron  v.  Hev' 
ftm,  854. 
&  DxcRBB  07  Divorce  Void,  whkrb  nbithjer  Party  Rkidbs  im  Jurisdic- 
tion. —  Where  neither  the  plaintiff  nor  the  defendant  is  a  resident  of 
the  state  or  territory  in  which  a  decree  of  divorce  is  pronounced,  its 
courts  have  no  jurisdiction,  and  their  decree  is  void.  To  give  val'dity 
to  the  decree  of  a  court  in  a  suit  for  divorce,  one,  at  least,  of  the  parties, 
mnst  be  a  resident  of  the  state  or  territory  in  which  the  decree  is  ren- 
dered. The  courts  of  one  state  cannot,  by  judgment  or  decree,  Hx  the 
Hiatus  of  the  citizens  of  another  state.  A  reply  to  an  answer  all*g-ng 
that  the  defendant  had  procured  a  divorce  from  the  plaintiff  in  Mon- 
tana, having  been  a  resident  of  that  territory  for  more  than  the  period 
required  to  give  its  conrts  jurisdiction,  which  alleges  that  neither  of  the 
parties  was  a  resident  of  Montana  at  any  time^  is  therefore  good.     Wal- 

kim  V.  Walkins,  217. 

8ee  Wills,  7,  8. 

MARRIED   WOMEN. 
Sea  HusBAHD  aitd  Wm;  Landlord  and  Tbhaht,  4. 

MASTER  AND   SERVANT. 

1.  Railroad's  Liabilitt  for  Negliobnob  ov  Servant.  —  A  railroad  com- 
pany is  liable  for  the  negligence  of  its  servant  in  placing  and  leaving 
torpedoes,  of  which  he  has  the  custody,  on  its  track  at  a  point  where 
the  public,  including  children,  are  permitted  to  pass,  notwithstanding 
such  negligent  acts  of  the  servant  are  wauton,  reckless,  needless,  and 
against  the  rules  of  the  company.     PiUaburgh  etc  Ry  Co.  v.  Shtfldn^  840. 

%  Custodt  ot  Dangerous  Instrument  —  Liabilitt  roR  Negligence  of 
Servant. — A  person  having  in  his  custody  instruments  of  danger 
mn«t  keep  them  with  the  utmost  care,  and  one  charged  with  such 
dnty  cannot  devolve  it  upon  his  servant,  so  as  to  exonerate  himself  from 
the  consequences  of  injury  caused  to  others  by  the  negligent  manner 
in  which  the  duty  in  regard  to  the  custody  of  snoh  instruments  may  be 
performed  by  snch  servant.  Id. 
liABiLiTT  FOR  Nkoligbnob  OF  Sbrvaht. — Whatever  the  servant  is  in- 
trusted by  the  master  to  do  for  him  mnst  be  done  with  the  same  care 
and  prudence  that  would  be  required  of  the  master  acting  in  that  regard 
for  himself.  If  it  is  the  custody  of  dangerons  instruments^  the  servant 
mnst  observe  the  htmoet  care.     Id. 
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i.   LlABIUTT    fOR    KbOUBBVOB    09    SbBTANT   OmSlIMI   SMHOTimRL  —  A 

•erraat  may  depart  from  hi»  •■iploymaiii  vtthoat  ■Mklng  tito 
nuMter  liable  for  hi*  negligence,  and  he  ao  deparia  wkenever  he  goee 
beyond  the  eeope  ol  hie  employ sMat  and  eagiigea  im  afimn  of  hia  awtt. 
Id. 
8.  LlABIUTT  lOR  NaauosNCB  or  Sbrtaht.  —A  aerrant  cannot  depart  from 
a  dnty  intmeted  to  him  when  that  dnty  regards  the  rights  of  oihen 
in  respect  to  the  employment  of  dangerous  instruments  by  the  master 
«in  the  prosecution  of  hia  busioesi^  without  msking  the  maater  liable 
for  the  consequences  of  the  negligence  of  the  aenrant;  nor  is  it  neces- 
sary,  to  make  the  master  liable,  that  there  should  be  specific  directioosas 
to  the  particular  act.  It  is  sufficient  if  the  general  relation  of  maater 
and  servant  within  the  range  of  such  act  exists,  and  that  the  wr<mg  in- 
flicted was  incidental  to  the  discharge  of  the  duty  with  which  the  aerTaot 
was  intrusted.    Id, 

6.  LiABiLriT  FOR  NiouQBNCB  07  Sbevant.  —  Where  the  master  has  a  duty  to 

perform,  and  intrusts  it  to  his  servant,  who  disregards  it  to  the  injury 
of  another,  it  is  immaterial,  so  far  as  the  liability  of  the  master  is  con- 
cerned, with  what  motive  or  fox  what  purpose  the  servant  negleeti 
SQch  duty.     IcL 

7.  Employee  ov  One  Bmplotbr  cannot,  without  his  Assent,  be  Made 

TO  Assume  Hazards  or  Sertiob  Conduotbd  bt  Another.  —  A  per- 
son entering  into  a  contract  of  service  with  one  employer  may  not» 
without  his  knowledge  or  assent,  be  made  to  assume  the  hazards  ot 
a  service  conducted  by  another,  and  in  which  he  is  not  engaged,  and  thus 
be  personally  subjected  to  the  consequences  of  the  negligence  of  the 
latter,  without  remedy  against  bim.  Brewery.  New  York  etc  R.  R.  Co., 
647. 

&  LiABiLiTT  OF  Railroad  Oompant  for  Death  of  Express  Messenger 
Resulting  from  its  Nboliqengb.  —  A  railway  company  is  liable  for 
its  negligence  resulting  in  the  death  of  an  express  messenger  carried  on 
its  mad  free,  under  a  contract  between  it  and  the  express  company,  in 
which  it  is  stipulated  that  in  no  event,  whether  of  negligence  or  other- 
wise, shall  the  railway  company  be  responsible  for  property  carried  by 
it  free  of  charge,  where  there  is  no  evidence  that  such  messenger  had 
any  knowledge  of  the  provisions  of  the  contract.  When  he  entered  the 
service  of  the  express  company  he  assumed  the  ordinary  hazards  inci- 
dent to  that  business  in  his  relation  to  that  company,  but  there  was  no 
presumption  or  implied  understanding  that  he  took  upon  himself  the 
risks  of  injury  he  might  sutfbr  from  the  negligence  or  fault  of  the  rail- 
way company.     Id. 

%.  Employee's  Agreement  that  He  will  not  Hold  his  Employer  Ltablb 
for  damages  resulting  from  the  negligence  of  the  latter,  or  his  servants 
or  agents,  is  without  consideration,  and  void,  when  the  former  was 
already  in  the  letter's  employment,  and  there  was  no  new  emplojrment 
tendered  to  or  accepted  by  him,  and  no  promise  to  continue  to  employ 
him  after  the  execution  of  the  agreement.  Purdy  v.  Rome  etc  R.  R.  Co., 
736. 

10.  Risk  Assumed.  —  Where  a  servant  has  full  knowledge  of,  and  is  abun- 
dantly cautioned  against  certain  sources  of,  danger,  and  voluntarily 
neglects  such  warnings,  and  takes  the  risk  of  such  perils  and  dangers, 
and  iM  then  injured  through  the  negligence  of  the  master,  from  an  en- 
tirely different  source  of  danger,  of  which  he  knew  and  oonld  know 
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noihfng,  and  of  whose  existenee  it  was  the  duty  of  the  master  to  warn 
hiiD,  his  faiiore  to  heed  the  warning  given  does  not  coosfeitnte  contribu- 
tory negligence  as  to  the  injury  received.  SmUkwick  v.  HaU  etc  Co,, 
104. 

11.  Am  Employkr  ib  undkb  Kg  Oblioatioiv  to  Wasm  an  employee  of 
danger  which  is  ohvions,  nor  to  instruct  him  in  matters  which  he  may 
fairly  be  snj^posed  to  thoroughly  understand.  Nor  is  it  the  duty  of  the 
Btastw  to  admonish  his  servant  to  be  careful,  when  the  servant  well 
knows  his  danger  aad  the  importance  of  using  care  to  avoid  it.  It  is 
the  duty  of  the  servant  to  use  care  proportionate  to  the  dangers  of  his 
situation  as  he  uaderstands  it;  and  if  he  fails  to  do  so,  the  fault  is  his,  and 
not  his  master *s.     Oriack  v.  Merchant  W.  Co.,  438. 

12.  If  thb  Work  ov  a  Sssvamt  Exposks  Him  to  Danokb  of  which  he 
is  ignoraat^  and  which,  from  his  youth  and  inexperience,  he  is  incapable 
of  comprehandiug  without  assistance,  it  is  the  duty  of  the  master,  if  he 
knows  or  ought  to  know  of  it^  to  give  him  such  warning  and  instruction 
as  is  necessary  for  his  safety.  To  determine  a  master's  duty,  the  inquiry 
must  be.  What  instruction  does  the  servant  appear  to  need?    Id. 

13.  Iv  A  BoT  TwKLVB  YsARS  OF  Aox  IS  employed,  and  is  of  less  than  the 
average  intelligence  of  boys  of  his  age,  and  the  defendant  knew  or  ought 
to  havelEnown  this,  and  he  is  put  to  work  in  a  place  dimly  lighted,  in 
the  same  room  with  machinery  with  rapidly  revolving  gearing,  and  is 
told  to  go  between  the  machines  and  to  get  a  tool,  and  to  hurry,  and 
some  part  of  his  clothing  is  caught  in  the  gearing,  and  he  is  drawn  in  and 
injured,  there  is  8u£Qcient  evidence  of  negligence  to  warrant  the  submis- 
sion of  the  case  to  the  jury,  if  the  injured  boy  had  not  been  working 
upon  or  near  the  dangerous  machinery,  and  was  sent  for  the  tool,  with- 
out being  given  any  warning  or  instraction  concerning  the  danger  at- 
tendant upon  his  getting  into  a  position  which  it  was  necessary  for  him 
to  assume  in  getting  the  tooL     Id. 

14.  Contributory  Nxgugenob— Danobrous  Positioiv.  —  A  servant  by 
changing  his  position  at  work,  contrary  to  orders  and  after  a  warning  q' 
danger,  voluntarily  takes  the  risks  of  all  perils  which  a  man  of  ordinary 
care  in  his  place  ought  to  have  known  or  could  reasonably  have  antici- 
pated; but  as  to  dangers  arising  through  the  master's  negligence  from 
other  sources,  dangers  which  the  servant  was  not  bound  to  anticipate, 
and  of  whose  existenoe  he  had  no  knowledge,  he  takes  no  risk  and 
asssumes  no  duty  of  taking  core;  and  if  injury  results  to  him  from  such 
dangers,  he  is  not  guilty  of  contributory  negligence  SmUhmck  v.  HaU 
and  (7p90H  Co,,  104. 

16.  Failure  to  Guard  Trap-door.  —  Where  injury  results  from  a  failure  of 
employees  to  properly  guard  an  open  trap- door  while  in  use,  their  violation 
of  instructions  to  guard  it  cannot  be  shown  in  delense.  Sngd  v.  SmiUi 
549. 

MAXIMS. 

Party  seeking  equity  must  do  equity:  Datt  r.  PkSRp9,  864. 

MERCANTILE  AGENCY. 
See  Libel  ahd  Slandbr,  13-li. 

MERGER. 
See  JuDGMXKTS,  1-3. 
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MORTOAGE& 

1.    ABSOLXm  COHVSTANOI  AS  MOSTOAOB —  DlORR  OV  PROOTTO  ErTABLISIL 

—  The  fact  that  an  absolute  eouveyanoe  was  intended  as  a  mortg^e 
must  be  established  by  a  clear  preponderance  of  the  eTidence;  or  in 
other  words,  the  proof  of  that  fact  most  be  clear  of  reasonable  donbL 
WiwitOH  V.  Burnell,  289. 

2.  Prioiutt  as  bbtwren  MoRTaAOX  NoTis.  —  Where  several  distinct  notes 

are  secured  by  one  mortgage,  no  one  of  them  has  any  preference  over  th« 
rest  in  consequence  of  falling  due  at  an  earlier  date.  Jemumfft  ▼.  Mcore, 
601. 

3.  MoRTOAOB  As8ioHBx*s  FoRBOLOsuRa  OF  Part  InTBBnr  —  Prioritt  ov 

LiBN  —  Rbdrmftion.  —  An  assignee  under  an  assignment  of  a  part  inter- 
est in  a  mortgage  and  the  notes  secured  thereby,  containing  no  proTtsioa 
for  any  priority  of  lien,  who  has  foredoeed,  and  upon  the  expiration  of 
tlie  time  in  which  to  redeem  has  purchased  the  equity  of  redemption,  and 
has  gone  into  po^isession  under  his  sheriff's  deed,  does  not  thereby  gain 
any  priority  of  right  over  the  assignor;  but  as  the  purchaser  of  the  equity 
of  redemption,  he  has  a  right  to  redeem  from  the  lien  of  the  assignor, 
and  failing  to  do  this,  the  premises  will  be  sold  and  the  proceeds  divided 
acconliug  to  the  respective  interests  of  the  assignor  and  assignee.     Jd. 

4.  Rkmkdt  of  Junior  Mortqaqbb  whbrb  Shbriff  Sxlls  Rxaltt  as  Pxr- 

SONALTT.  —  If  a  sheriff  at  a  foreclosure  sale  sells  as  personal  property 
that  which  is  in  fact  real  property,  the  remedy  of  a  junior  mortgagee 
is  to  attack  the  sale  itself  as  invalid,  and  not  by  a  suit  to  redeem.  Norm 
v!  fndianapolii  Nai,  Bank,  231. 

5.  Dbcrke  of  For£Clo3urb  Which  dobs  not  Adjudioatb  upon  CHARAcrBit 

OF  Property  which  is  ordered  sold  to  satisfy  the  mortgage  does  not 
estop  the  senior  lien-holder  to  treat  the  property  as  personalty.     I<L 

6.  Equitablb  Tkndbr,  whbn  not  Rbquirbdin  Sott  to  Rbdbbh. — While 

the  general  rule  is  that  the  plaintiff  in  a  suit  to  redeem  real  property  must 
make  an  equitable  tender  of  the  amount  due  the  senior  lien-holder,  if  it 
appears  that  the  lieu-holder  has  money  in  his  hands  exceeding  the 
imount  of  bis  lien,  which  he  is  equitably  bound  to  apply  to  the  dis- 
charge of  his  claim,  such  tender  is  not  required,     id, 

7.    MoRTflAOEB  IN    PO68BSSION    OANNOT    EmBARBASB  RiOBT  TO  RbDBBK    BY 

Making  Improvbmbnts.  —  He  may  make  repairs,  but  he  cannot  make 
improvements,  at  the  expense  of  redemptioners.  Id, 
.8.  MoRTGAOB  Bonds,  Right  of  Uoldbr  of,  as  against  Coupon-boldbr.  — 
Where  interest  coupons  of  mortgage  bonds  have  been  presented  and  paid 
for  with  money  supplied  by  a  third  person,  nnder  a  private  agreement 
between  him  and  the  mortgagor  that  such  coupons  should  be  treated  as 
unpaid,  and  the  third  party  treated  as  an  original  holder,  with  the  right 
to  share  in  the  proceeds  of  the  sale  of  the  mortgaged  property  equally 
with  the  bond-holders,  such  agreement  is  void  as  to  the  latter,  fidelity 
Irut.  etc.  Co,  v.  Weaiem  Pennaylvania  B,  B,  Co,,  911. 

bee  Ohattbl  Mortqagbs;  Corporations,  9,   10;  Bqhitt;  Bvidxiio^  9| 

Fixtures. 

MUNICIPAL  OORPORAHONa 

1.  RiOBT  TO  Control  Use  of  Rivkb  Bank.  —  A  dty  has  the  right  to 

control,  manage,  and  administer  the  use  of  the  river  banks  within  the 
corporate  limits  for  the  public  cimvenience  and  atQity;  to  establish 
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vlianres  and  landings;  to  erect  and  provide  faeilities  for  the  nse  of 
TeeseU  and  water-craft;  and  to  charge  jnst  compensation  for  the  use 
thereof.  Riparian  owners  or  their  lessees  have  no  right  to  appropriate 
these  banks  to  their  exclasive  use  for  such  or  any  other  purposes,  and 
they  have  no  private  property  in  the  use  thereof  which  is  in  the  public 
Sweeney  v.  Shahtpeare,  400. 

Sl  Id.  — The  discret'on  exercised  by  a  municipal  corporation  in  determining 
what  are  proper  and  needful  facilities  for  commerce,  and  on  what  part . 
of  the  river  bank,  within  its  limits,  they  should  be  established,  is  not  a 
proper  subject  for  judicial  control  or  interference.  Whatever  incidental 
damage  may  result  to  riparian  proprietors  or  their  lessees  from  the  ex- 
ercise of  such  discretion  is  damnum  ahftqtte  injuria.     Id. 

8.  Id.  — A  riparian  owner  along  the  banks  of  a  river  within  the  corporate  limits 
of  a  city,  or  his  lessee,  has  no  right  to  ereot^  on  the  batture  outside  the 
levee  in  front  of  his  property,  upon  piles  driven  in  the  e^irth,  sheds  or 
other  structures  for  his  own  exclusive  use  and  benefit;  and  in  case  of 
such  erection  the  city  may  order  the  same  removed,  and  upon  refusal 
by  the  owner,  may  remove  them.     Id» 

4.  PowBR  TO  Issue  Oblioatiom  to  Pay  Monit.  —  A  municipal  corporation 

has  no  right  aa  an  iuciilental  function  to  borrow  money,  issue  negotiable 
.securities  or  unconditional  obligations  to  pay  money,  without  express 
legislative  sanction  or  irresistible  implication.  It  may,  however,  issue 
warrants  or  orders  negotiable  in  form  and  transferable  by  delivery  nr 
indorsement,  but  they  are  not  negotiable  paper  in  the  hands  of  the  holder 
■o  at  to  exclude  inquiry  into  the  legality  of  their  issue,  or  to  preclude 
defenses  thereto.     NewgoM  v.  Neto  Orleans,  368. 

5.  CxETiriOATKS  or  Indebtbdniss  issued  by  a  municipal  corporation  with- 

out express  authority  of  law,  and  regularly  filled  in  the  name  of  its 
oreditor  or  bearer,  are  not  unconditional  obligations  to  pay,  and  are  not 
negotiable  so  as  to  pass  title  by  delivery,  especially  when  the  ordinance 
under  which  they  are  issued  is  printed  on  and  forms  part  thereof,  and 
requires  as  a  condition  precedent  to  their  issue  that  the  party  named 
therein  sign  a  receipt  therefor,  which  condition  has  not  been  complied 
with.  In  snoh  case  the  question  as  to  whether  or  not  they  were  fraudu- 
lently issued,  or  the  good  faith  of  the  holder  for  value,  is  immaterial. 
The  holder  takes  them  with  notice  of  everything  which  appears  thereon. 
Id, 

6.  Okdtnavcb   Rboulatino    Rbmoval   ot  Garbaoe.  —  Under   a  statute 

authorizing  a  city  council  to  provide  by  ordinance  for  the  manner  of  re- 
moval of  garbage  from  a  city,  and  to  impose  and  enforce  appropriate 
penalties,  an  ordinance  requiring  the  garbage  to  be  removed  through 
and  out  of  the  city  in  closed,  water-tight  carts  or  wagons,  marked  '*  Gar- 
bage,** is  reasonable  and  valid.     PeK/ple  v.  Gordon^  524. 

7.   CONSTTTUTIOMALITT    OF    ORDiyANCE    PROHIBITINa    SlCOKINO    Ilf    StrBBT- 

GARB.  —  An  ordinance  making  it  an  offense  for  passengers  to  smoke 
while  in  street-cars,  adopted  by  a  city  under  its  charter  conferring 
anthority  to  maintain  good  health  and  sanitary  conditions  and  to  sup- 
press nuisances,  is  constitutional  and  valid.  State  v.  Heidenhain,  388. 
8.  PowBB  TO  Abatb  Smoking  in  Strbrt-oar.s.  —  A  city,  in  the  exercise  of  its 
legislative  discretion,  may  determine  what  is  a  nuisance,  and  enact  ne- 
cessary ordinances  to  suppress  it,  and  it  may  thus  abate,  as  a  nuisance, 
the  act  of  smoking  by  passengers  while  in  street-oars,  as  part  of  the 
police  power  vested  in  it.     Id, 
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9.  PowSK  TO  Dinunirs  What  n  NiTisAircB.  — the  ^scretion  exercised 

by  9k  munioipal  oorporation  in  determining  what  ia  a  nuisance  will  not 
be  JBdieiaHy  interloced  with,  iinleas  the  oorponition  has  been  manifestly 
mnreasouab&e  and  oppreasiTe,  or  haa  invaded  piivate  rights  and  tran- 
■oeuded  tha  power  gnnted  it.  An  oidinanoe  prohibiting  smoking  by 
passengers  in  street-oars  is  not  open  to  attack  on  either  of  Uiese 
gronnds.    JtL 

10.  ViOLATKUift  ov.  MuBSXPAL  OBDntAJfOB  are  not  nsnally  or  properly  re- 
garded as  onmes,  in  the  sense  in  which  that  word  is  commonly  used, 
which  embraces  only  offenses  against  the  public  criminal  statutes  of  the 
state.  The  laws  regulating  forms  of  proceeding,  and  the  constitutional 
provisions  relating  to  the  latter,  do  not  apply  to  the  former.  SieUe  r, 
Bmeii,  413. 

11.  Emiobcbmuit  ov  OsDljf  axcb.  -^  Where  a  city  has  authority  to  enforce 
her  legal  ordinance  by  the  imposition  of  fine,  and  by  imprisonment  in 
default  of  payment^  tiie  city  recorder  must  enforce  such  ordinance,  and 
cannot  himself  violate  the  same  by  imposing  a  greater  or  less  penalty. 
Jd. 

12.  Right  to  Set  ow  Judgmsitt  Debt  aoainbt  OoimtAoroR. — Where  a 
person  who  is  doing  work  for  a  city  undor  contract  is  also  a  judgment 
debtor  of  snch  city,  the  latter  can  require  him  to  complete  the  work 
according  to  the  contract^  and  in  an  action  for  the  price  can  set  off  its 
judgment  against  him,  notwithstanding  the  fact  that  he  borrowed 
money  to  pay  for  labor  and  materiali  to  complete  the  contract.  Clement 
V.  CUp  qf  PMladelphia,  876. 

13.  Right  to  Set  off  Judohert  Debt  aoaihst  Contractor  or  his  As- 
8T0NBB.  —  Where  a  contractor  doing  work  for  a  city  is  also  its  judgment 
debtor,  and  consents  that  it  shall  set  off  part  of  the  contract  price  in 
payment  of  its  judgment^  an  agreement^  of  which  the  city  is  ignorant^ 
between  the  contractor  and  his  surety,  that  the  latter  is  to  receive,  as 
security  for  advances  made  by  him,  all  warrants  for  money  to  become 
due  on  the  contract  does  not  give  the  surety  an  equitable  or  legal  claim 
superior  to  the  city's  right  of  set-ofil  Hence  the  surety  cannot  recover 
of  the  city  the  money  so  appropriated  in  satisfaction  of  its  judgment.     Id. 

14.  Right  to  Set  ofe  Jctdombvt  Debt  aqaiest  Contractor  or  his 
Subxtt  and  Assignee.  —  Where  a  city  contractor  is  also  the  judgment 
debtor  of  the  city,  notice  to  the  latter  of  a  power  of  attorney,  empow- 
ering the  surety  of  the  contractor  to  receive  all  warrants  coming  to  the 
latter,  is  not  notice  of  the  surety's  interest  for  advances  made  on  the 
contract,  and  imposes  no  duty  on  the  city  to  notify  him  of  its  judgment 
against  the  contractor,  or  to  relinquish  its  right  of  set-off  against  the 
money  due  on  the  contract.     Id, 

16.  Municipal  Corporations  ark  not  Liable  to  Private  Acfions  for 
Omission  or  Neglect  in  the  performance  of  a  corporate  duty  imposed 
npon  them  by  law,  or  for  that  of  their  servants  employed  therein,  when 
snch  corporations  derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  action  is  given  by  statute.     Cttrran  v.  Batkm,  465. 

Id.  Municipal  Corporation  Maintaining  a  Workhoctse,  when  authorized 
though  not  required  to  do  so  by  an  act  of  the  legislature,  does  not  be* 
oome  answerable  for  the  negligence  of  its  officers  or  servants  on  the 
ground  that  it  has  voluntarily  assumed  the  duty  of  maintaining  such 
workhouse.  It  is  performing  a  strictiy  public  duty,  which  cannot  be  of 
any  advantage  to  it.     Id,  ^ 
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17.  MumciriL  CoKFOHATtOR  OAinfoT  n  Held  Answer abli^  for  tht  negli- 
gmio*  of  its  officers  and  servmnts  in  chmr^e  of  aa  inmate  of  a  workhouse, 
when  its  goTenunent  is  by  law  plaoed  in  the  hands  of  a  board  of  direo* 
tors  of  public  institutions,  which,  though  -elected  hj  the  city  council,  is 
aa  independent  body,  and  not  in  any  sense  the  agent  or  serrant  of  the 
city.    I<L 

18.   MVNICnEPAL  COKPOBATION  OAHNOT  Bl  HsLl>  AlfSWBRABLB  fOll  THB  NeO- 

UjQBKOB  or  omissions  of  its  officers  or  servants  in  charge  of  a  workhouse 
on  the  ground  that  its  inmates  are  required  to  be  kept  at  work,  and  some 
rerenne  is  derived  from  their  labor,  if  the  institutioD  is  not  conducted 
with  a  view  to  pecuniary  profit.    Id, 

Sea  OoRPO&ATiOMfl,  4;  DiDiOATiON,  1,  2;  iNJTTNonoNB^  8;  Teleq&afh  Cox- 

PANIB8,  7-10. 

MUTUAL  BENEFIT  SOCIETIES. 
See  Insukanoe,  22-27. 

NEGLIGENCE. 

L  NsouonroE  Pkesitfposeb  a  Duty  ot  Takuto  Care,  and  this,  in  turn, 
presupposes  knowledge  or  its  legal  equivalent.  Smiihmck  v.  Hall  etc 
Od.,  104. 

%  Failure  to  Quard  Trap-doob.  ^  The  mere  existence  and  use  of  trap* 
doors,  elevator-shafts,  and  similar  openings  in  floors  of  ware-houses, 
manufactories,  or  other  business  buildings,  is  not  evidence  of  negligence; 
still,  they  are  dangerous  openings,  especially  if  located  in  places  ob- 
scured by  darkness,  or  in  such  close  proximity  to  doors  that  a  person 
entering  may  step  into  them  unawares.  The  fact  of  their  dangerous 
character  makes  it  the  duty  of  those  maintaining  them  to  properly 
guard  them  when  they  are  open.  If  it  is  not  practical  to  guard  them 
with  a  railing,  the  owner  is  bound  to  give  actual  notice  of  the  danger  to 
any  one  lawfully  approaching  them,  and  in  default  of  such  notice  is 
liable  for  all  injuries  resulting  therefrom.     Nagel  v.  Smiih,  549. 

Z,  Contributory  Neolioenoe,  What  Constitutes.  —  An  act  or  omission  of 

a  party  injured,  to  amount  to  contributory  negligence,  must  be  negligent, 

and  in  the  production  of  the  injury,  it  must  operate  as  a  proximate  cause 

or  one  of  the  proximate  causes,  and  not  merely  as  a  condition.    Smith" 

,v)Uhy.  HaUetc  Co,,  104. 

4.  Contributory  Negligbnoe,  What  Constitutes. — An  act  or  omission 

must  contribute  to  the  happening  of  the  act  or  event  causing  the  injury, 
to  constitute  contributory  negligence;  and  if  the  act  or  omission  merely 
increases  or  adds  to  the  extent  of  the  loss  or  injury,  it  will  not  have  that 
effect,  though  it  may  affect  the  amount  of  damages  to  be  recovered.    Id. 

5.  Contributory  Negligence  —  Failure  to  Look  out  roR  Open  Trap- 

door. —  It  is  not  contributory  negligence  in  an  employee  to  fail  to  look 
out  for  danger  arising  from  an  open  trap-door,  when  there  is  no  reason 
on  his  part  to  apprehend  any  such  danger.  Every  one  has  a  right  to 
presume  that  another,  owing  a  special  duty  to  guard  against  danger,  will 
perform  that  duty.     Angeiy,  BmUh^  549. 

6.  When  Question  ov  Contributory  Negligence  is  not  Free   krom 

Doubt,  the  facts  should  be  submitted  to  the  jury.    Id, 

7.  Evidence  Sovfigisnt  to  Require  Question  ov  Defendant's  Negligence 

to  be  SuBiirrTBD  to  Jury.  —  Evidence  that  the  plaintiff  porehasad  and 
AM.  8t.  Kbp..  Vol.  XXL— 68 
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was  assigned  to  ih«  lower  berth  of  aa  ordinary  aleeping-car  ran  by  tbe 
defendant;  that  on  going  to  bed  at  night  he  plaeed  his  pocket-book,  con- 
taining money,  in  the  inside  pocket  of  his  vest,  which  he  pat  under  his 
pillow;  that  on  waking  in  the  morning  he  found  the  money  hatl  been 
stolen  from  the  pocket-book;  that  the  upper  berth,  which  had  been  oc- 
cupied by  a  stranger  when  he  went  to  bed,  was  unoccupied  when  he 
woke  in  the  morning;  that  the  only  person  employed  on  the  sleeper,, 
which  ran  over  an  important  thoroughfare,  and  made  stops  at  several 
Urge  cities  daring  the  nighty  was  a  man  who  acted  as  conductor  and 

I  porter,  and  blacked  the  passengers'  shoes  for  his  own  profit;  that  this 
man's  closet  was  at  one  end  of  the  car,  from  which  a  full  view  of  the  main 
aiale  could  not  be  had,  —  is,  in  the  absence  of  explanation  or  evidence  by 
the  defendant^  sufficient  to  require  the  question  whether  the  plaintiff's 
loM  was  caused  by  the  defendant's  negligence  to  be  submitted  to  the 
jury.     Carpenter  v.  New  Yorkelc.  H,  H.  Co.,  644. 

8.  Greater  Care  Required  in  Dealing  with  Children  of  Tender  Years 
THAN  WITH  Pbrsons  OF  AoB  OF  DISCRETION.  —  Persons  are  required  to 
use  greater  care  in  dealing  with  children  of  tender  years  than  with  older 
persons  who  have  reached  the  age  of  discretion;  and  greater  care  ia 
required  to  avoid  injury  to  such  children,  even  when  they  are  tres- 
passers.    PeMo  V.  McCormiek,  211. 

t.  Liability  for  Injury  to  Infant  from  Falling  into  Concealed  Prr- 
FALL.  —  Where  the  owners  of  a  saw-mill,  situated  in  a  public  part  of  m 
towu«  near  a  public  highway,  have,  by  their  knowledge  and  acquiescence, 
given  license  to  children  of  tender  years  to  use  their  uniucloaed  lot  as  a 

,  play-ground,  and  without  any  warning  to  them,  or  others,  construct  a  pit- 
fall in  the  ground  where  such  children  were  accustomed  to  play,  which 
they  fill  with  burning  embers,  and  which  gave  forth  no  signs  of  its  condi- 
tion or  the  danger  in  stepping  upon  its  covering,  and  while  in  this  condi- 
tion a  child  of  tender  years  enters  upon  it,  as  he  was  accustomed  to  do^ 
without  any  knowledge  of  its  changed  condition,  and  is  severely  burned 
and  injured,  such  owners  will  be  liable  for  the  injury.     Id, 

10.  Infant,  when  Sui  Juris  so  as  to  be  Chargeable  with  Nboligbncb.  ^- 
In  the  absence  of  evidence  tending  to  show  that  an  injured  infant  twelve 
years  old  was  not  qualified  to  understand  the  danger  and  appreciate  the 
necessity  for  observing  that  degree  of  caution  in  crossing  a  railroad  track 
which  an  adult  v»ould,  he  must  be  deemed  suijuritt,  and  chargeable  with 
the  same  degree  of  caution  that  an  adult  would  be.  Tucker  t.  New  York 
etc,  R,  R.  Co,,  670. 

See  Animals;  Banks  and  Banking,  4;  Carriers,  2,  5-10;  Damages,  1,  S, 
4;  Evidence,  1,  2;  Master  and  Servant;  Municipal  Corporations^ 
15-18;  Railroad  Companies;  Telegraph  Companies,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Aocrptanob  or  Bill  of  Exchange  —  Copy  of,  does  not  Control  Aver* 
mbnts  of  Complaint.  —  In  an  action  upon  a  bill  of  exchange  drawn  by 
the  defendant,  payable  to  his  own  order,  and  by  him  indorsed  to  the 
plaintiff^  the  acceptance  is  not  the  foundation  of  the  action,  and  a  copy 
thereof  filed  with  the  complaint  cannot  control  its  averments,  ^roim  v, 
Jonu,  227. 

8.  Bill  of  Exchange  Presented  and  Protested  nr  Time  when.  —  A 
thirty*  day  bill  of  exchange,  made  and  accepted  on  the  11th  of  Febmary^ 
1884,  was  properly  presented  for  payment  and  protested  for  non-pay* 
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BMut  on  the  15ih  of  Maroh,  1884,  wbero  the  law  governing  the  ease  al» 
lowed  three  days  of  grace  after  its  maturity.    Id, 

Si  FansMTicKNT  ot  Bill  ov  ExcHANax,  What  CoNsrrnTTxa.  —  If  a  bill  off 
exchange  is  taken  to  the  place  designated  in  the  acceptance  as  the  place 
of  payment,  and  the  plaoe  is  nnoocnpied  and  closed,  and  no  one  can  be 
foand  to  whom  presentment  for  payment  can  be  made,  this  amounts,  id 
legal  effect^  to  a  presentment  of  the  bill  and  a  refusal  to  pay  it.  And 
there  is  no  varianoe  between  a  statement  of  these  facta  in  the  complaint^ 
and  a  statement  in  the  notice  of  dishonor  that  the  bill  was  duly  presentecl 
for  payment.    ld» 

i.  Nonci  OT  D18HOKOR  OT  Bill  ov  Exobanox  Mailvd  ih  Timc  whbh.  — A 
notioe  of  the  protest  of  a  bill  of  exchange  mailed  by  the  notary  th» 
next  day  after  the  protest  is  made  ii  mailed  in  time.    Id, 

6.  KonoB  OT  'PwynsFT  ov  Bill  ov  Bxohanqx,  What  SumoiicNT.  —  A  notice 
of  protest  of  a  bill  of  exchange  in  which  figures  are  used  to  designate 
the  months  is  not  insufficient  on  that  account.  Such  notice  sufficiently 
describes  the  bill  in  these  words:  "A  draft  for  |500  on  F.  W.  Pullen  & 

Oo.,  dated  2-11-84,  payable  thirty  days  after  date,  indorsed  by ,** 

and  the  words,  "  Done  at  the  request  of  the  First  National  Bank  of  Chi* 
oago»"  contained  in  such  notioe,  are  sufficient  to  show  who  held  the  paper 
and  where  it  could  be  found.     Id, 

0.  Ikdobsxmint  or  Draft  for  thb  Purpose  of  CoLLEcmoN  on  Acoount 
OF  ITS  Owner  passes  the  legal  title  so  far  only  as  to  enable  the  indorsee 
to  demand,  receive,  and  sue  for  the  money  to  be  paid.  The  owner  may 
still  control  the  paper,  unless  paid,  and  may  intercept  the  proceeds  of  it 
in  the  hands  of  the  intermediate  agent.  Freeman's  Nat,  Bank  r,  NaL 
Tube  Works  Co.,  461. 

7*  Indorsbmbmt  of  a  Draft  bt  Bank  A  to  be  Paid  to  Bank  B  for  Aiv 
OOVNT  OF  Bank  A,  and  its  indorsement  by  bank  B  that  it  is  to  be  paid 
to  bank  F  for  account  of  bank  B^  do  not  imply  that  the  draft  is  the 
property  of  bank  B^  but  merely  that  it  is  to  be  paid  to  bank  B  as  agent 
of  bank  A.  An  unbroken  succession  of  such  indorsements  would  indi- 
eate  that  each  indorser  was  acting  by  direction  of  the  next  preceding 
indorser,  who  was  himself  the  agent  of  the  original  owner,  for  whom  the 
collection  was  to  be  made;  and  when  it  is  made  to  the  last  indorsee,  he 
has  no  right  to  apply  it  as  having  been  the  property  of  the  last  indorser, 
and  if  it  remains  uncollected  to  advance  him  moneys  on  account  of  it, 
and  to  enforce  its  collection  as  against  the  equitable  owner  to  reimburse 
himself  for  such  advances.     Id, 

8L  Promissort  Note  must  Ck>NTAiN  on  its  Face  an  Express  Promise  to 
pay  money.  A  mere  promise  implied  by  law,  founded  on  an  acknowl* 
edgment  of  indebtedness,  is  not  sufficient.     (?ay  v.  Booke,  434. 

9.  Promissory  Note,  What  is  not.  —  "  I O  U,  B.  A.  GUty,  the  sum  of  seven^ 

teen  dolls.  ^J^  for  value  received,"  though  signed  by  the  writer,  is  not  e. 
promissory  note,  but  a  mere  acknowledgment  of  indebtedness.     Id, 

10.  Promise  to  Pat  Pre-existing  Debt  of  Another,  wnnouT  New- 
Consideration,  Void.  —  A  note  given  by  a  widow  for  the  payment  of 
a  debt  due  by  her  husband,  who  was  insolvent  at  the  time  of  his  death, 
without  any  new  consideration  to  support  it,  is  void,  and  the  renewal  of 
the  note  from  time  to  time  will  not  raise  such  consideration.  PaoBson  v» 
NieltU,  888. 

11.  Promissory  Note  —  Assignment.  —  A  note  signed  by  two  oblipjors,  «n<t 
itiatlt;  payable  to  "order  of  myself,'*  mny  be  shown  by  extrinsic  evidence 
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to  1m  pttj«t>le  t*  one  off  vseh  tftiKgon  mai.  io  IMI  4itt 
thereon  to  the  payee,  and  a  thM  party  ^mh»  holdh  tlie  iMla  bf  a 
meat  from  the  payee  may  hold  fcoA  eUifon  booad  ffcem 

Rl  Id.  — One  iHio  nriEet  s  neto  'paynble  te  liiuiflf  mmj  Womm  Wand 
thereon  to  another  Vy  writing  his  naine  on  the  baok  ^  tbe  anfea  and 
delirertng  H  to  each  other  party.  Thin  tinder  ■eotiwi  It»  ebafter  22^ 
General  Statutes  of  Kentoeky.     fH. 

19.  Sqxtitavui  AasiuwMEBjp  ov  OvAxatiTr  on  Hots.  —  When  •  ante  ia 
payable  on  demand,  and  contains  upon  its  face  a  written  ijyaiiwtji  of 
payment  by  a  third  person  and  an  aasigmnent  hy  the  'payee  tar  vnine, 
snch  assignment  wili  paM  to  the  aaiignee  the  eqnitable  intBreet  ti  the 
assignor  in  the  gnannty,  in  neeordaaee  with  the  manifest  isiteatnn  of 
the  parties,  it  appearing  that  though  nothing  was  said  nhont  the  goar* 
anty  at  the  time  df  the  nssignment^  it  was  practieaRy  mil  that  g»re 
the  note  any  Tshie,  and  that  the  paper  was  treated  by  all  paitisij  as 
one  instrnment  for  Hie  eeenrity  and  payment  of  the  notoL  Lmmmm  ▼. 
Strong,  123. 

li.  Breach  or  Wabrantt,  whbn  17o  Bbmnsb  va  -a  'Svol — It  is  not  a 
good  defense  against  a  bona  JSde  holder  for  yahie  that  he  wm  iniermed 
that  the  note  was  made  in  consideration  of  an  eiventory  euntoa<*  of 
warranty,  nnless  he  was  aleo  infonned  of  its  breach.  MUbr  ▼•  Otkmayt 
513. 

16.  CoLLATSRAt.  Warraktt  Vo  DBVSNm  AOAiim  PuBOHAflm  or  Horn 
BEFORB  Matvritt.  —  A  mere  oollateral  agreement  or  warranty  made  at 
the  time  a  note  is  giTen  does  not  affect  its  negotiability,  ahbough  the 
purchaser  before  maturity  may  know  of  such  agreement.     Id, 

16.  Breach  or  Warraktt  in  SaIue  'NoDbverss  of  Kois.  —  Apnrehaeer 
of  mares,  sold  at  auction  nnder  warranty  thstt  they  are  with  feal,  who 
gives  his  note  in  payment,  which  is  purchased  l^  a  third  pewsua  for 
▼alue,  in  good  faith  and  before  matmrtty,  with  knowledge  of  Ike  war- 
ranty, but  without  knowledge  of  its  breadi,  cannot  eet  «p  the  dsiense 
of  a  breach  of  the  warranty  in  a  suit  en  his  note.     Id, 

See  Banks  asd  Banking;  Cortorations,  1%  13;  Evidsnob^  lfi>14;  Jvdq- 

MXNTS,  2;  MUNICIFAI.  CORFORATIONS^  4,  6. 

NSW  TRIAL. 
See  Afpbal  and  Bbrob,  4 

KQMINAL  DAMAGES. 
See  Damage^  6. 

NON-BJSSIDfiNTa 
See  €k>BroBATioii0,  26,  S7;  Jv]»iainE%  4-4;  Bioca%  ft-C 

NaNSXJIT. 
See  I'BiAL,  3,  L 

NOTES. 
See  Nbgottablb  Instrumbntb,  8-16L 
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NOTICE. 
See  Chattel  Mortgaoks,  5;  Cobtosatioh!^  29. 

NOTARIES    PUBLia 

1.  LiABiLTTT  OT  SuitETY  ON  Ojfioial  BoNik  — The  Uw  which  speeiflee  the 

conditions  and  obligations  of  an  official  bond  furnished  by  a  notary  pnblio 
in  compliance  therewith  forma  part  ol  the  bend,  and  must  be  strictly 
construed  against  the  surety  therein.     Sc/imiU  v.  Drcuel,  408.  s 

2.  Id.  —  The  surety  on  the  official  bond  of  a  notary  public  is  liable  only 

to  such  persons  aff  hare  employed  him,  and  vho  have  suffisred  injury 
OR  account  of  hiv  failure  to  perform  a  duty  incumbent  on  him  or  required 
and  authorized  by  la^r.  Id, 
S»  Id.  —  Where  a  notary  public  does  a  thing  which  the  law  does  not  an- 
thonze  him  to  do,  although  he  does  so  eo  nomine^  in  his  capacity  of  a 
notary,  the  surety  on  his  bond  is  not  liable.     Id. 

4.  Id.  —  A  notary  public  is  not  authorized  by  law,  nor  is  it  a  duty  incum. 

bent  upon  him,  to  write  officially  on  any  note,  or  utter  any  certificate, 
that  a  prolongation  of  payment  of  a  debt  has  been  allowed  by  an  act  be- 
fore him;  hence  the  surety  on  his  official  bond  is  not  liable  for  such  act, 
even  if  such  certificate  ie  shown  to  be  false,     /dL 

NUISANCES. 

1.  High  Fencb  Erected  for  Spits,  and  with  malice,  and  with  no  other 

purpose  thaa  to  shut  out  the  light  and  air  from  a  neighbor's  window,  i* 
a  nuisance.     Flaherty  ▼.  Moran^  510. 

2.  CoNTivuiN«  Liability  vob.  — The  building  and  maintaining  of  a  rail- 

way in  such  a  manner  as  to  bring  together  natural  streams  of  water 
so  as  to  discharge  them  through  a  culvert,  at  a  place  different  from  that 
of  the  natural  discharge  of  any  of  them*  whereby  their  waters  are  com- 
bined  and  thrown  upon  the  lands  of  a  private  proprietor,  creates  a  con- 
tinuing nuisance,  and  if  tbe  owner  ol  the  Umd»  at  the  time  the  railway 
was  built  subsequently  conveys  them,  his  grantee  is  entitled  to  maintain 
an  action  for  damages  saffered  after  hda  eobveyance  was  executed,  by 
the  overflow  of  watenaad  the  depositing  of  sand  on  such  land.  WeUt 
V.  New  Haven  etc.  Co.,  423. 

5.  Prbsgriftitb  Right  to  Maibtaxn.  — If  an  act  is  wrong  at  the  outset, 

its  continuance  cannot  become  rightful,  and  if  its  continuance  will 

occasion  damages  varying  in  quantity  with  the  seasons,  it  is  a  continuing 

nuisance  and  an  invasion  of  plaintiff's  right  from  day  to  day,  and  be 

I         may  select  his  own  time  for  bringing  an  action  therefor,  and  is  not  barred 

j         by  the  lapse  of  six  years  from  the  erection  of  the  structure  constituting 

the  nuisance,  though  it  is  of  a  permanent  character.     Id. 

4.  Parties  Maintaining  Nihsakcb  Jointlt  Ain>  Sbvbrallt  Liablb  bob 

Damaobs  Rvci/mfo  thbrbtrom  whbn.  —  Persona  who  by  Htmir  se^ 

j         eral  acts  or  omissions  maintain  a  public  or  common  nuisance  are  jointiy 

"i         and  severally  liable  for  such  damages  as  are  the  direct,  immediate,  and 

probable  consequence  of  it     Where,  therefore,  three  several  owners  of 

adjoining  lots  on  a  city  street  permit  a  ferick  wall  extending  along  the 

fronts  of  their  several  lots  to  remain  in  a  leaning,  unsafe,  and  dangerous 

condition,  after  the  buildings  of  which  they  were  a  part  had  been  burned 

down,  and  ssiak  wall  falls  upon  and  kills  a  person  who  was  lawfully 

staiidiikg  oil  the  sidewalk  adjacent  thereto,  all  of  said  owners  are  jointly 
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ittd  MTarmll J  lUUe,  ftlthough  no  part  of  Um  wall  of  one  of  IIioib  toaehod 
Uok    BImmMiM  ▼.  Bvermm,  676. 

8oo  Rabbksnts,  1;  Muvioifal  CoBromATiov^  6^  9* 

NUNC  PRO  TUNC  ENTRY. 
See  Paoobss,  &• 

OFFICE  AND  OFFICER. 

I.  TmiAL  OF  TiTLB  TO  Officb.  — Title  to  offioe  cannot  be  tried  \a  in  actioa 
of  repleyin  for  property  belon^^ing  to  the  office.    HaUgrok  ▼.  Oomp&eU,  657* 

%  Rm OVAL.  —  Where  an  officer  is  appointed  for  a  fixed  term,  and  the  power 
of  removal  U  not  expressly  declared  by  law  to  be  ducretionarjf  he  can- 
not be  removed  except  for  canae;  and  when  canse  mnat  be  aetigned  for 
his  removal,  he  is  entitled  to  notice  and  a  chance  to  defend.     Idm 

3.  Rkmoval  —  PRB8U1CFTI0N.  —  A  statutory  provision  that  elective  officers 
shall  not  be  removed  except  for  canse  does  not  raise  a  preenmption  of 
intention  that  appointed  officers  may  be  removed  without  canst.     Id, 

C  Removal  —  Pbisusiption.  —  The  legislature  may,  by  express  words,  con- 
fer upon  the  common  council  of  a  city  the  power  to  remove  an  officer 
without  cause;  but  in  the  absence  of  such  power  given  in  express  wonls, 
the  presumption  is,  that  the  legislature  intended  that  every  officer  ap- 
pointed for  a  fixed  term  should  be  entitled  to  hold  hie  offioe  nntil  the 
expiration  of  such  term,  unless  removed  therefrom  for  cause  after  a  fair 
trial.     Id, 

Ju  Removal  —  Officer  db  Facto.  — One  who  has  lawfully  been  in  office. 
and  has  been  recognised  as  the  officer  d^  fado,  and  not  lawfully  re- 
moved, indicates  his  claim  to  hold  the  office  by  his  refusal  to  deliver  np 
the  property,  books,  and  papers  belonging  thereto;  and  if  he  has  never 
yielded,  but  has  coutinued  to  act,  then  a  subsequent  appointee  to  the 
office,  who  has  never  had  possession,  cannot  bo  regarded  aa  an  officer 

4»faaa.    Id, 

See  Quo  WABBAma 

OFFICIAL  BONDa 
See  Notaries  Public^  l-4ii 

ORDINAKCSa 
flee  OBDcnrAL  Law,  14,  15;  Municipal  CoBromAnoiii^  6-lL 

PARENT  AND  CHILD. 
See  EviDEKGE,  18. 

PAROL  EVIDENCR 
BmBvidsvCi^  9-15;  Husband  and  Wife,  9;  Jui>OMBn%  17)  PAismm- 

SHIP,  2. 

PARTIES. 
Soe  Ejectment,  L 

PARTITION. 

t.  PARTiTioir  MAT  BE  Made  SO  AS  TO  PROTECT  thoeo  who  may  be  benefited 

inciileuUiIly,  as,   for  instance,  grantees  in  severalty  of  some  of  the  oo- 
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tenant^  when  tliey  cmi  1m  protected  wiUioat  prejiidi<dng  the  righte  of 
other  tenaate  in  oommon.    Bamet  ▼.  Ljfneh,  470. 

%  8BPAJUTK  Suns  OF  Pabtriov  or  FouB  SxPABATS  PABOiLa  OF  Laud  Sit* 
VATB  IH  THS  Sams  Countt  will  iio4  he  allowed,  thoagh  one  of  the  oo- 
tenante,  daimiog  to  own  the  land  in  eereralty,  haa  oonveyed  three  different 
parcels  of  it  to  as  many  different  penone.     Id, 

t,  PAKTinoir  OF  A  Part  of  thb  CJommom  Landb,  All  of  Wbioh  arb  Situ* 
ATX  Of  THB  Samx  CoxjiiTY,  oannot  he  enforced  except  by  the  consent  of 
all  the  co-tenante;  and  though  one  parcel  of  such  land  may  have  been  con* 
▼eyed  by  one  of  the  co-tenante  purporting  to  convey  it  in  severalty,  his 
grantee  is  entitled  to  insist  that  no  partition  be  made  except  of  all  the 
lands  of  the  co-tenancy.  Snoh  partition  is  of  advantage  te  him,  becanse 
it  may  resnlt  in  the  setting  off  to  his  grantor  of  the  part  so  conveyed  in 
•evendty,  and  the  operation  of  the  conveyance^  by  way  of  estoppel,  so 
as  to  give  a  perfect  title  te  the  grantee.    ItL 

4.  BxYXBSAL  OF  A  JuDOicxNT  III  Pabtition,  SO  far  ss  it  affecte  plaintiff's  right 

to  have  partition  of  certein  designated  tracto  of  land,  though  it  is  af- 
firmed in  all  other  respects,  vacates  the  whole  judgment  as  to  those 
tracts,  and  as  to  them  releases  all  the  parties  to  the  action  from  the 
operation  thereof.    Etinhari  v.  Lugo,  6Z 

PARTNERSHIP. 

1.   EVIDBNCB,  WHBN  iNADMISaiBLB  TO  ShOW  PrOPXRTT  TO  BB  FlRM  AsSETS. 

—  As  against  purchasers  aud  lien  creditors  dealing  with  the  owners  of 
land  on  the  faith  of  a  recortled  title,  and  without  notice  that  it  is  dif- 
ferent from  what  it  appears  of  record,  parol  evidence  is  inadmissible  to 
show  that  although  the  land  was  conveyed  to  the  grantees  as  individuals, 
yet  it  was  held  by  them  as  partnership  property.  Cottner  v.  Oreig^  899. 
1L  Lavd,  when  Rxgarded  as  Firic  Assets.  —  As  between  partners,  land 
treated  by  them  as  partnership  property,  especially  if  purchased  and 
paid  for  with  partnership  money,  is  regarded  as  firm  assets,  notwith- 
standing it  was  conveyed  to  the  grantees  as  tenanto  in  comiimu. 
Whether  it  is  partoersbip  realty  is  a  question  of  intention,  which  may 
be  manifested  by  acto  and  declarations,  and  esteblished  by  parol  evi- 
dence.   Id. 

5.  Partnership  Propbbtt  —  Interest  Acquired  bt  First  Purchaser.  — 

A  conveyance  by  one  partner,  with  the  consent  of  the  otiiers,  of  all  his 
interest  in  the  firm  and  ite  assets,  to  a  third  party,  veste  in  the  purchaser 
all  the  retiring  partner's  interest  in  the  firm  assete,  including  ite  real 
estete;  and  if  such  retiring  partoer  afterwards  conveys  his  interest  in 
the  firm  real  estate  to  another,  without  consideration,  the  second  pur- 
chaser acquires  no  higher  right  than  his  grantor  had,  and  no  interest 
which  he  can  enforce  in  ejectment  against  the  first  purchaser.    Id.  ' 

4,  ]>eath  of  Partner  Puts  an  Bnd  to  the  Copartnership,  and  the  sur* 
▼ivmg  partoer  has  no  authority  to  carry  on  for  the  fntore  a  partoer* 
ship  trade  or  business,  or  to  engage  in  new  transactions,  contracts,  or 
liabilities  on  account  thereof.    DuratU  v.  Piermmt  686. 

&  SuBTiviKa  Partner  is  Entitled  to  the  possession  and  control  of  the  Joint 
property  for  the  purpose  of  closing  ite  business,  and  to  that  end  may  ad* 
minister  the  affnirs  of  the  firm,  and  by  sale,  mortgage,  or  other  reason- 
able disposition  of  the  property  make  provision  for  meeting  ite  obligations. 
He  may,  for  that  purpose,  bwrow  money,  and  give  a  valid  pledge  of  oo- 
partoership  property  for  ite  repayment.    Id, 
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C  SvBTivnro  PABniK's  Powas  vo  Bokbow  Movnr  td  Pat  Dbbr  or  Co- 
rABTNBBBHir.  —  A  rarnriog  pw  tiwii  may  ia  good  fattk  boiiotr  money 
lor-  tlio  Bfiauii  p«ipoi»  ol  pajiag'  tfa*  dbbte  of  bis  fins,  mod  where  m 
poraoa  IB  good  futh  knw  moniif  to  a  ttinriviiig  partner,  and  the  money 
ii  fwikfaHy  applied  by  anali  pvtnorin  aatiafaetion  ci  the  liabilities  of 
the  firm,  the  claim  beeomee  one  n^di  in  eqaity  Aoald  be  paid  oat 
of  th^aanti  ol  tbe  fixa^  and  equity  will  reeogniae  the  right  of  the  rai^ 
viving  partner  ta  have  the  anney  a»  bovvomad  aad  applied  by  him  re- 
paid 9mM  of  the  ameta  of  the  ikam,  and  an  aaaigronent  by  him  for  the 
benait  ol  eraditam  wbidi  ao  diieote  ia  not  fraadnlent^    Id. 

PATKNTS  (Fon  ImmrTiora). 

Patuit  MiovcAim.  -^Ttntm  oah  bs  Ko  BxoLVsrnB  Right  to  the  nse  of 
farranlaviyir  the  manofaoture  of  medieines,  tfaoagh  there  may  be  a  right 
to  prevent  any  one  from  obtaining  or  using  them  through  breach  of  tnut 
or  of  ootttraet.  Any  one  who  honestly  gets  a  knowledge  of  snch  forma- 
las  baa  the  right  to  make  and  sell  medicines  therefrom,  aad  to  publish 
to  the  pnblie  that  they  are  made  aeoording  to  aueh  formnlaa.    Ohadwiek 

See  Taa2>s-mabx& 

PAYMENT.  ! 

See  Banks  and  Banking,  1-7. 

PERSONAL  PROPERTY. 

fioDiis  OF  THK  DsAD  Beu>no  TO  TBUE  SiTRTiTiNQ  Bblati^xs,  in  the  Order 
of  iDheritance,  like  other  property,  and  such  relatives,  and  not  the 
ezecntor  or  administrator,  have  the  right  to  the  oostody  and  burial 
thereof.    Bmuhamy.  Wiigbi,2A9. 

PERPETUITIES, 
flee  Wiles,  ifi-17. 

PHYSICIANS   AND  SUROEONa 

S^  DSNTnTTRT. 

\  * 

PLEA  IN  ABATEMENT. 
See  Abatement,  2. 

PLEADINOv 

L  Plba  of  SAXXBTAOrxoir  Insufficibnt  when.  —  Where  the  oaaiplsfat  fai 
an  notion  allegea  that  the  plaintiffii  employed  the  defendants  to  takn 
oare  of  and  safely  keep  in  a  aeoora  vtaolt  the  body  of  their  deoeaaed 
daughter  until  they  should  ba  prepared  to  intw  the  same;  that  the  de» 
fendants  did  not  safely  keep  said  remains,  but  oarelessly  and  negligently 
took  or  allowed  the  same  to  be  taken  and  bnried,  or  otherwise  diapoaed 
of,  and  wrongfully  refused  to  inform  the  plaintiffs  where  said  cemaina  had 
been  removed  to^  — >an  answer  alleging  that  the  defendantat  Vy  miatoke, 
bad  shipped  the  body  to  some  point  of  intermeiit  not  remembered  by 
them  at  the  time  the  plaintifiBi.  demanded  the  boiy;  that  they  so  notified 
the  plain  tiffd,  and  promised  them  to  immediatoly  find  and  ratnm  the 
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body;  Hmh  lb*  pUiniiib  expreasMl  themielvet  aa  ntiBfled  with  this  ar» 
nmg&mtoti  that  diortly  afterwards  tha  dafendants  retorned  the  body, 
whioh  waa  taken  and  iatenred  by  the  plaiotiflfs;  aud  that  the  retura  of 
the  eorpae  waa  taken  aod  laeeived  by  the  phtintiffii  in  fail  and  perfect 
satisfaction  of  all  wrongs  and  injuries  incident  to  the  nii:itake  made  by 
the  defendaata^>  iabad«  beeaaea  it  makes  noayerment  that  the  plaintiffii 
agreed  witk  ih%  defendants  that  thay  would  aacapt  saeh  retam  in  satis- 
faction ai  the  causa  of  aetioa  allegad  in  the  complaint.  The  averment 
at  tha  close  ofthe  an«wav,  that  the  retam  waa  so  reoeivad  and  aceepted, 
is  a  statement  of  a  mere  conclusion,  not  warranted  by  any  premises  pre- 
ceding it.    Bmiikam.Y.  Wri^  2A8l 

%  ADMiasiOH  IT  l^uu.  MA  fiviiuuiGB.  —  A  plea  bearing  on  tha  main  is- 
sne  in  the  case,  and  containing  an  admission  by  defendant  calculated 
to  damage  his  caaa»  has  the  effect  of  making  such  admission  evidenca- 
against  him  upon  the  trial  of  any  other  plan  in  the  same  case.  Howard 
▼.  Olmn^  156. 

S.  Admission  bt  Plsa,  wheh  AoMTsaiBii*  aa  Btidsbob.— In  an  action  by 
the  creditoES  of  a  corporation  to  recover  from  a  stockholder  therein 
the  amonnt  of  his  unpaid  stock  subscription^  the  main  issue  being 
whether  or  not  he  was  a  subsuriber,  and  one  of  his  pleas  admitting  that 
he  did  subncribe  to  the  stock  of  a  corporation  proved  to  be  the  same  as 
that  in  the  name  of  which  suit  is  brought^  such  admission  can  be  used 
as  evidence  against  him  in  the  trial  of  the  other  pleas.     Id. 

Ree  Actions,  1,  3;  Fraud;  Libkl  and  Slandsr,  90;  Limitations  of  Ao- 
TiONSy  3;  Nbootiabls  Instruments^  1;  Statutb  ov  Frauds. 

POWER  OP  ATTORNEY. 
See  AsaiGNMKirr,  5;  Judomrnts^  14 

PRB8C?RIPTI0K. 
£foe  NuiBANOSs,  3L 

PSBSUMFTTONS. 

She  ARACsntRvr  AMD  CIarjubbmsnt,  3;  Banxr  and  Banktnu,  1;  CARRma* 
2;  Qbimival  Law,  6^  SS;  HoiiHtTRAD,  3;  Judombiits^  20;  Nrouobnoe, 
0;  OmoEB  AMD  Omian^  3^  4;  Sali^  6^  16;  TUrgmafh  Oompahirs^  2; 

PRIHOIPAL  AND  AGENT. 

See  AoxHCT. 

PRIORITIES. 
See  Mortqaors,  2,  S. 

PROCESa 

L  Return  of  Sbrvicr  of  Summons  signed  by  a  person  without  adding  any 
offiaial  tide  ar  AMigaatften,  sad  naft  sworn  ta^  la  a  nnllity,  and  cannot 
havalidteMI  hj^psanriagthaft  hawaainfaat  a  dapa^sharift    M^imkart 

%  JosnoR^  SoMMONR  DT  AoTRMis  CoMMRiiOED  under  a  statute  anth^ris- 
iag  ita  suiiiau  in  an  adjoining  county,  when  tha  demand  sued  on  is 
psiMsiyally.  for  hbarand  servicee,  must  be  directed  to  an  officer  of  that 
oounty,  otherwise  the  judgment  is  void.     Antd^  v.  June^  533. 
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S.  SsBTTOB  or  SuMMOifs  ov  Hov-RWDBHT  DimrDAirn  in  an  aetton  to 
determine  oouflicting  claimt  of  title  to  real  estate  is  at  elfeetiroly  an- 
thorixed  by  a  general  atatate  applicable  to  all  cUiiee  of  acUona  aa  hy 
a  atatate  relating  only  to  aetiona  of  tbo  otaaa  in  qnaatioo.  Ferinu  t. 
Wakeham,  67. 

4  Nonai  BT  Publication,  whbh  SvmanBT.  —  Hotiee  by  paUioation  ia 
aaffident,  where  the  proof  ahowa  thftk  three  fall  weeka  of  pablication 
expired  more  than  thirty  daya  before  the  firat  day  of  the  terra  at  which 
the  non-resident  defendant  waa  notified  to  appear.  Scm  ▼.  IwiianajKh 
&  NaL  Bank,  231. 

&  Ninro  FBo  Tuno  Ehtbt  or  Ordbbiob  Pubuoatiov  kat  bb  Mabb  whbn. 
—  A  mmc  pro  tunc  entry  of  the  order  for  pnblicatioD  of  notioe  may  bo 
properly  made  at  any  time  before  final  judgment  is  entered.    Id, 

0»  Waitbb  or  Sbryicb.  —  A  non-resident  who  yolnntarily  appears  by  eoan- 
ael,  and  without  interposing  any  objection  to  the  jorisdictioD  of  the 
coart  pleads  to  the  merits  of  the  oaae,  thereby  waivea  aerrice  of  the  com- 
plaint upon  himself.     Hatuaman  t.  Bumham,  74. 

Sea  AonoNfl^  4,  5;  Judgmbkts;  JimnpionoBy  S;  S. 

PEOHIBinON,  WRIT  OF. 
See  JuDOMBMT.  9. 

PUBLIO  POLICY. 
See  GovTRAOTB,  &• 

PUBLICATION. 
SeepBOOBSB. 

QUIET  TITLR. 
See  Jui>oifB»n»  & 

QUO  WARRANTa 

It  waa  alleged  In  the  petition  that  the  defendants,  aa  commiaaionors  ef 
Sammit  County,  usurped,  assumed,  and  ezereiaed  the  powor  to  loan  the 
money  that  was  or  might  be  in  the  county  treasury  of  that  county.  The 
defendants,  in  their  answer,  alleged  thftt  as  such  commiaaioQeffa  they  are 
•xereiaing  such  power  under  and  by  Tirtue  of  an  aot  of  the  general  aa- 
aembly.  The  state  demurred  to  the  answer,  olaiming  thai  tiia  statuto 
waa  unconstitutionaL    StaU  ▼.  HfUei,  71% 

RAPE. 
See  Cbdcik All  Law,  27. 

RAILROAD  OOMPANIBa. 

1«  Railboad  Coufant,  whbn  Liablb  roB  Nbouosbob  €V  Lbasibo  Cob- 
BTBDonoB  CoMPABT  —  Inhere  a  contract  between  a  railroad  company 
and  a  construction  company  permits  the  latter  to  operate  the  road  and 
to  receive  its  earnings  for  two  years  from  the  time  of  the  making  of  the 
contract,  the  railroad  company  is  liable  for  injuries  infliotad  through  the 
nogligence  of  the  construction  company  during  that  period.  OkaUamtoga 
tic  R.  JL  Co.  v.  Uddell,  169. 
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2.  Bjobt  of  Wat— Ejectmkivt  bt  Rial  Owitsb.  — Where  a  railroad  com- 
paay  relies  only  upon  a  grant  of  a  right  of  way  from  an  alleged  owner 
in  entering  upon  land  to  oonstmot  its  road,  the  enbeeqnent  grantee  of 
the  real  owner  may  maintain  ejectment  against  the  company,  and  upon 
khe  recorery  of  judgment,  execution  should  he  stayed  a  sufficient  time 
to  permit  the  company  to  obtain  the  right  of  way  under  its  power  of 
eminent  domain.    Bkhards  t.  Bvffalo  etc,  H.  R,  Co.,  892. 

S.  EanroppKL  —  Right  or  Wat  —  Ejiotmbnt  bt  Rbal  Ownbr.  —  Where 
a  railroad  oompany,  at  the  time  of  procuring  a  grant  of  a  right  of  way 
from  an  alleged  owner,  had  knowledge  that  another  was  the  true  owuer 
of  the  laud,  the  latter  may  subsequently  assert  title  and  maintain  eject- 
ment against  the  company;  nor  is  he  estopped  by  the  fact  that  he  was 
present  when  the  grant  was  made,  and  encouraged  its  executiou  by  his 
words  or  his  silence,  and  afterwards  permitted  the  company  to  construct 
and  operate  its  road  for  eleven  years  without  objection.     Id, 

4b  RiOBTB  AND  Oblioatiovs  AT  HioHWAT  CBOSSiNoa. — Where  a  railroad 
orosses  a  highway  on  the  same  level,  those  traveling  on  either  have  a 
legal  right  to  pass  over  the  croesing,  and  to  require  due  care  on  the  part 
of  those  traveling  on  the  other,  to  avoid  a  oolUsion.  The  train,  however, 
has  the  preferance  and  right  of  way,  but  is  bonnd  to  give  due  warning 
of  its  approach,  so  that  a  wagon  on  the  highway  may  stop,  and  it  is 
bound  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way. 
Hence  it  is  negligence  on  the  part  of  the  railroad  company  to  fail  to  give 
•nch  warning  by  sounding  the  engine  whistle  at  the  distance  from  the 
crossing  required  by  the  rules  of  the  company.    Brown  v.  TexoB  etc  I^y 

ft.   DUTT  OP  TbAVBLBB  on  HiGHWAT  to  Loos  AND  LlSTBN  PUB  ApPBOACM  OP 

Rail  WAT  Trains.  — The  law  requires  a  traveler,  before  crossing  a  rail- 
road track  on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains,  and  if  he  omits  to  do  so,  and  su£Fen  injury  while  erossing,  he  can- 
not recover.    In  an  action  to  recover  damages  for  injuries  so  sustained* 
the  plain ti£F  must  show  that  he  did  his  duty  in  this  respect,  or  st  least 
prove  facts  from  which  the  inferance  can  reasonably  be  drawn  that  he 
did.    It  will  not  be  presumed  that  he  looked;  it  must  be  proven.     Evi- 
denee  that  a  person,  killed  by  a  locomotive  while  crossing  a  track  on  a 
highway,  turned  his  face  towards  the  approaching  engine  when  he  was 
•levon  feet  from  the  traok  on  which  it  was  running,  bnt  passed  on,  with- 
out again  turning  his  head  in  that  direction,  until  he  was  struck,  is  not 
sufficient  to  justify  the  jury  in  finding  that  he  did  look,  and  thus  observed 
that  measura  of  cara  and  caution  whioh  the  situation  imposed.    But  even 
if  it  could  be  inferred  that  he  looked  when  at  that  point,  to  look  then, 
and  not  again,  and  to  go  on  from  that  point  without  observing  the  further  ff^ 
precaution  of  watching  for  the  approach  of  trains  upon  tracks  almost ! 
constantly  in  use,  was  not  a  proper  observance  of  that  cara  which  it  was  '^ 
his  duty  to  exercise.     Tucker  v.  ^eio  York  tie,  B,  M*  Co,,  670. 
C  CouJBioif — Nbouobnob  in  Faiuhg  to  Look  and  Listxn. — One  who 
is  traveling  on  a  highway,  and  crossing  a  railway  track  on  a  common  | 
level,  is  bound  to  exercise  ordinary  care  and  due  diligence  under  all  cir* 
enmstances,  to  ascertain  whether  a  train  is  approaching  and  to  avoi<l  a 
ooUision;  and  if  before  attempting  to  cross,  and  being  in  posseasion  of  . 
all  his  senses,  he  fails  to  look  and  listen,  he  is  guilty  of  such  contributory 
negligence  as  will  preclude  his  recovery  for  an  injury  sustained  from  a 
collision  with  the  train.     Brawn  v.  Texas  etc  tty  Co.,  374. 
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7.  K louoMai  ot  OtmAXT  woa  bot  Mxanm  'Smaiuuamm.  em  Hbokvat 
Tkatilmi  ur  Faiumi  so  Look,  mkd  Listhi. — TIm  neglMi  •£  a  nil> 
Mftd  engineer  to  MNiiid  Um  wkUtk  «r  ri^g  the  bell  ea  BeeEiAgft  highway 
(ing  will  not  relieve  a  tmvelar  ea  the  highway  bnm  the  ■ecBMity  of 
ordinary  pracaoHeae  fer  hie  aafely,  aor  will  it  exonea  hie  con- 
tributory negligenee  m  failiag  to  look  ead  lietea  before  attemptimg  to  eroee 
the  railroad  tnck.    Id, 

t.  KBOuaMVOB— Dorr  om  TmAVSLSK  to  8rap,  Look,  iuts  IdBrm. — A 
traveler  by  Yohiole  on  a  higkwi^  about  to  oroee  a  railway  traok  at  a 
public  eroaung,  who  eaa  obtain  a  view  of  traok  ap  and  down  withoci 
alighting^  need  noit  alight  aad  go  apoa  tha  track  to  look  aad  listen  for 
approaching  traina  beCeca  atfeaiptiag  to  evoak  The  qneetion  whether 
or  nol^  ia  a  givea  eaee^  tha  traveler  etopped  at  the  beet  plaoe  to  look  and 
liaten  le  ariof—irily  one  of  foot  to  ba  deteraiiaod  by  the  jory.  £Uu  r. 
Lake  Short  etc  A  JL  C^»  M4. 

iL  NaoLiGBNOi  —  DAjraiBOca  CBoniHoa  «  Ratb  ov  Sfbbd.  —  Where  a 
railroad  croesing  is  dangerous^  the  company  doca  not  perform  ito  whole 
dnty  to  traTelers  in  the  highway  by  eoaadiog  the  whistle  and  bell  at  a 
proper  diataaoe  aa  the  teaia  approaohea  snob  croesing.  It  owes  the  addi- 
tional duty  to  sooh  trayelers  to  paaa  aaoh  eroesing  at  a  reasonable  rate 
of  speedy  proportioned  to  the  danger^  aad  is  guilty  of  negligence  in  oross* 
ing  st  a  high  rate  of  speed.    IcL 

10.  NxouDKNGX  IS  AsawiOB  09  Oamm,  Acooydimo  to  CiRcnicaTAMoia.  and 
mvet  be  measured  by  tiie  apparent  danger;  aad  while  a  high  rate  of 
speed  by  railroad  traina  ia  allowable  ia  raiai  district^  tho  saaio  rate  of 
speed  may  be  attended  with  peril  to  life  in  more  thickly  populated  sec- 
tions and  at  dangerous  erosaiags,  and  may  ceastitate  negligenee.     id, 

11.  LiABiLiTT  voa  KiLuna  AmiCAUi  ufqa  TkAOS.  —  Where  a  railway 
passes  through  a  level  country  it  ia  not  enough  that  the  esrvants  in 
ohargo  of  a  train  naa  diligenoa  t»  avert  injury  after  they  see  aa  animal 
upon  the  traok;  bat  it  ia  tteir  daty  to  keep  a  vigiUat  lookout  for 
objects  and  animals  appcoaching  or  ia  dangerous  proadmity  to  the  tracks 
aad  if  the  oiroumstanoea  indicate  that  there  ia  danger  that  tiiey  will  get 
upon  the  traok,  ta  use  tho  anana  which  they  poaeees,  anoh  aa  sonnding 
the  whistle  aad  ringing  tho  bell,  for  driving  them  away.  Mimemi  /*• 
B'y  Oo.  V.  Gmimeif,  38tf. 

Bee  Carribrs;  Damaoib^  3,  4;  Bvnynroi^  9;  Hism  avd  SnvAin; 

E£C£IVfiB& 

AnoniTBD  nr    flUFPLEMBNTART  PROOUIDIVafly   PoWBTO  AVD  RzOflRn  Of.  — > 

A  receiver  appointed  in  supplementary  proceedings  under  the  code  ia 
vested  with  the  legal  title  to  all  the  personal  property  of  tiie  fudgment 
debtor,  and  has  the  right  to  proseeute  all  actions  to  set  aside  all  trans* 
fers  of  property  made  by  the  debtor  to  defraud  his  ereditora.  For  tho 
purpose  of  maintaiatDg  such  aotioas  he  representB  the  eredttors,  and 
possesses  the  same  rights  as  the  oredttor  under  whoee  judgment  bo  was 
appointed  would  himself  havw had.     JfttwrfspiWi  ▼«  Amrfp  CTS. 

BBCOaa 
See  HoKnrcBaiH  & 

REDEMPTIOIT. 
See  JuDioxAi.  Salks;  MoAixaAOia^  X 
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RELEASB. 

See  JoiRT  LiABiLirr. 

KEFLEVIN. 
See  OwnoM  amb  OinoiB.  !• 

KES  GFBSTJS. 
See  Criminal  Law«  Ij  Eyidkio^  S-(L 

RES  JUDICATA. 
•See  JuDaicsMTS. 

•  RBYIEW. 

See  Aptbal  axd  Euu»l 

RIPARIAN  RIGHTS. 
See  MmaoiFiJL  CoBnoBAaiau,  1-^;  WdamMcouBsm. 

SALES. 

1.  AoRBniBiiT  TO  Yrl]>  Pbopbrtt  im  ExoHARcn  voR  Pbofsbtt— Con- 
tract OF  Salb  not  Bailmbnt.  —  An  agreement  by  which  one  party 
Agrees  to  deliver  to  another  wheats  for  which  the  latter  is  to  deliver,  on 
veqnest^  a  designated  number  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  deliyered,  is  essentially  a  contract  of  sale,  and  not  of  bailment. 
The  party  delivering  the  wheat  is  not  entiUed  to  the  flour  and  bran  pro- 
duced from  the  wheat  delivered  by  him  to  the  other  party,  and  the  lat- 
ter does  not  undertake  to  restore  the  wheat  either  in  its  original  or  in 
its  altered  form.  If,  therefore,  a  person  agrees  to  furnish  to  a  miller 
wheat  for  which  the  latter  agrees  to  deKver  to  him,  on  request,  a  des- 
ignated nnssber  of  pounds  of  flour  and  bran  for  each  bushel  of  wheat 
delivered,  the  floor  and  bran  to  remain  in  the  possession  of  the  miller, 
aabjeot  to  delivery  upon  demand  of  the  other  party,  and  before  the  de- 
livery of  all  the  flour  and  bran  the  miller's  mill  and  warehouse,  with 
their  contents,  are,  withoat  his  negligence  or  wrong,  consumed  by  fire, 
the  miller  will  be  liable  to  snoh  other  party  for  the  flour  and  bran  which 
had  not  been  delivered.     Woodwtrd  v.  8eman»,  225. 

SL  Potential  ExrarBNCB.  —  Where  a  contract  of  sale  and  purchase  re- 
lates to  the  fruit  which  shall  grow  on  a  seller's  trees  during  the  five 
years  suceeeding  that  in  which  the  contract  is  made,  such  fruit  must  be 
regarded  as  having  a  potential  existence  sufficient  to  support  the  contract 
of  sale.    CuUimg  P.  Co,  ▼.  Pacben;  Sxdiange,  63. 

Z,  Salb  of  Cuattbl,  What  Conhtitutbb.  —  A  sale  of  a  chattel  is  the  transfer 
of  the  property  in  it  for  a  consideration,  and  is  ordinarily  effected  by  the 
deliveiy  of  the  thing  sold  to  the  buyer,  and  the  delivery  of  the  price  or  a 
seonrity  therefor  to  the  seller.     Stephen*  v.  Oifford,  866. 

4b  Sale  or  Chattel  Injurious  to  Third  Partt  Void.  —  Parties  to  a  sale  of 
a  chattel  may  make  such  terms  and  conditions  as  are  convenient  to  them, 
hot  when  such  terms  and  conditions  are  prejudicial  to  others,  or  are 
calculated  to  mislead  the  public^  they  are  void  as  to  those  who  would 
otherwise  be  injuriously  affected  by  them.    Id, 

6.  Salb  or  Chattbl  —  Retention  or  Title  bt  Seller  —  Invaltditt  ab  to 
Imvogbnt  Third  Partiuu.  —  The  title  to  a  chattel  sold  may  remain  m 
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the  sellar  m  tecnHty  for  tbe  pnrehase  price  by  agreement  of  the  porile^ 
and  fto  long  as  the  righte  of  innooent  third  parties  are  not  affeoted,  H 
may  be  enforced  according  to  its  terms;  still,  as  to  innocent  purchasers 
from  and  creditors  of  the  buyer,  such  agreement  gives  him  a  deoeptiFe 
appear.-i  'lee  of  ownership  and  a  false  credit,  and  vill  be  diBregarded.    Id, 

6.  Salb  or  Chattel— Possession  as  Presumptiom  or  Owkebship.  —  When 

one  has  posseision  of  personal  property,  those  who  deal  with  him  on  the 
credit  thereof  must  inquire  into  the  origin  and  nature  of  his  possession 
as  to  whether  or  not  he  is  a  purchaser  or  a  bailee,  and  when  it  is  learned 
that  he  is  a  purchaser,  his  continued  possession  raises  a  presumption  of 
continued  ownership  which  is  conclusiTS  in  favor  of  bonajide  purchasers 
and  creditors.     Id. 

7.  Sale  or  Chattel — RBTBNnoir  of  Titlb  —  Rigrt  of  Invooeht  Pok* 

CHASER.  —  Where  the  owner  of  goods  sells  them  to  one  party  and  re* 
tains  the  possession,  afterwards  selling  them  to  another  innooent 
purchaser,  who  takes  possession,  the  first  purchaser  loses  his  title,  no 
matter  if  he  acted  in  good  faith,  paid  a  fair  price,  and  left  the  goods 
with  the  seller  because  of  his  confidence  in  and  desire  to  aid  him.     fd, 

8.  Sale  or  Chaiteu  —  Retention  of  Possbssiok  as  Eyidenob  or  Fbaud.  — 

Retention  of  possession  by  the  seller,  upon  a  sale  of  chattels^  is  not 
merely  evidence  of  fraud,  but  in  itself  makes  the  transaction  franduleat 
as  to  subsequent  bona  fide  creditors  and  purchasers  from  him.     Id, 

t.  Bale  or  Chattels  —  Change  or  Possession,  how  Detebionbd. — In 
deciding  the  sufficiency  of  possession  taken  by  the  purchaser  of  a  ohattsl, 
to  protect  him  against  subsequent  purchasers  or  creditors  in  good  faith, 
the  character  of  the  property,  the  use  to  be  made  of  it^  the  nature  and 
object  of  the  transaction,  the  position  of  the  parties^  and  the  usages  of 
trade  or  business  must  all  be  considered.     Id, 

JO.  Sale  of  Chattels  —  Sufficienct  of  Change  of  Possbssion.  — The  pur- 
chaser of  goods  must)  for  the  protection  of  himself  and  the  public^  take 
such  possession  as  is  usual  and  reasonable,  in  view  of  all  the  circnmatanosB 
of  his  purchase,  where  the  property  is  capable  of  delivery;  and  as  between 
himself  and  subsequent  purchasers  in  good  faith  and  creditors,  he  most 
bear  the  Ices  of  his  neglect  in  this  respect    Id. 

11.  Sale  of  Chattels — Sufhoibnot  of  Change  of  Possession.  —  A  sale  of 
horses  and  a  wagon  and  harness  under  an  arrangement  by  the  porchaser 
with  the  seller  that  the  former  should  have  the  use  of  the  stable  where 
they  were  kept*  and  should  continue  to  care  for  them  until  ready  to  re* 
move  them,  with  no  other  change  of  possession,  is  fraudulent  and 
void  as  against  a  subsequent  execution  creditor  of  the  seller.    Id, 

12.  Sale  of  Gkx>DS  bt  Sample  —  Mbasvrb  of  Damages  for  Bbbagh  of 
Warranty.  —  Where  goods  are  sold  by  sample,  with  a  warranty  of 
quality,  and  are  retained  by  the  purchaser,  the  measure  of  damages  for 
a  breach  of  the  warranty  is  the  di£Ference  between  the  market  value  of 
the  goods  contracted  for  and  of  the  goods  delivered;  and  in  an  action 
for  the  price  of  the  goods,  the  purchaser  may  interpose  this  difference 
as  a  defense  fro  tanto,    Ogden  v.  BeaUy,  862. 

13.  Sale  of  Goods  by  Sample  —  Scffioiency  of  Affidaypt  of  Defensb  nr 
Action  for  Price. — An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  must 
contain  a  clear  and  concise  statement  of  the  facts  which  constitnte  a 
basis  for  the  assesement  of  damages  under  the  rule  by  which  they  are 
measured.     All  the  elements  of  the  defense  must  appear  with  reason* 
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able  certainty  In  the  affidavit,  and  if  any  faet  eesentfal  to  complete  each 
defenta  is  omitted,  the  Affidavit  is  insufficient.    Jd. 

14.  Salb  or  Gk)0D8  bt  Samflb  —  SirmciBNor  of  Affidavit  of  Dkfensb 
IN  Action  fob  Priob,  —An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  al* 
leging  great  loss  by  reason  of  claims  made  by  customers,  and  their  can* 
eellation  of  eontraots  because  of  the  low  grade  and  inferior  quality  of 
goods  famished,  is  insufficient,  as  failing  to  state  the  essential  facts  upon 
which  to  constitnte  a  basis  for  the  assessment  of  damages.  Such  affida- 
vit should  at  least  state  the  quantity,  market  price,  and  differeuce  in 
quality  of  the  goods  purchased,  and  of  the  goods  delivered.     Id, 

Ilk  Salb  of  Goods  bt  Samplb  —  Prbsuuption  against  Purchaser.  —  In 
an  action  for  the  price  of  goods  sold  by  sample,  it  will  be  presumed,  in 
the  absence  of  averment  and  proof  to  the  contrary,  that  the  goods  were 
inspected  by  the  purchaser  when  he  received  them,  and  that  he  knew 
their  grade  and  quality,  and  made  no  complaint  as  to  either.    Id. 

18.  Fraud  of  Vbndor  in  Misrefrbsbnting  Quantitt. — If  the  owner 
of  carpets  covering  the  floors  of  twelve  rooms,  besides  the  hall  and  stairs 
of  a  dwelling-house,  knowingly  and  falsely  represents,  as  of  his  own 
knowledge,  that  they  oontain  a  certain  number  of  yards  of  material,  to 
an  intending  purchaser,  who,  in  reliance  upon  such  representation,  pur- 
chases the  carpets,  the  vendee  is  liable  for  his  misrepresentations.  The 
purchaser  was  not  bound  to  measure  the  carpets  for  himself,  or  to  avail 
himself  of  other  opportunities  of  ascertaining  the  quantity,  LewU  v. 
Jeweil,  46i. 

See  AssiONMBNT,  1,  2;  Fraudulent  Cohvbtances. 

SEPARATK  ESTATB. 
See  Husband  and  Wifji^  14-17* 

SET-OFF. 

8ae  Banks  and  Banxino,  6;  Hombatbad,  4;  Municipal  Oo&PORATioNSy 

12-14. 

ff 

SHEKIFFa 

1.  Shbriff  and  Dbputt.  —  Act  or  Return  of  ▲  Dbputt  is  a  nullity  un* 

less  done  in  the  name  and  by  the  authority  of  the  sheri£    Beinfuu-i  ▼. 
Lugo,  62. 

2.  Collateral  Impbachmbnt  of  Return.  —  A  sheriff's  return,  though 

false,  cannot  be  impeached  in  a  collateral  proceeding  for  the  purpose  of 
setting  aside  or  of  getting  rid  of  a  judgment  authorized  by  such  return. 
Thomas  v.  Ireland,  356. 
Sea  JuDOMBNTa^  10;  Judicial  Sales,  2;  Mortgages,  4;  Process. 

SLANDER. 
See  Libel  and  Slandxb. 

8PECIFI0  PERFORMANCE. 

1.  Of  Contract  to  Convey  Land — Deed  with  Building  Restrictions.  — 
A  contract  for  the  conveyance  of  city  land,  providing  that  the  deed 
therefor  shall  be  subject  to  certain  house  hire  and  building  restrictions, 
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to  flM  effeol  fliat  A«  Immuo  to  1m  «recM  lAmll  Im  at  least  two  storiea 
high,  and  not  lets  than  twontj  feet  from  tAie  front  line  of  the  lot,  will 
be  ■peeifically  enforoed  aa  made;  and  the  vendee  is  not  entitled  to  a 
deed  fi^e  from  aoeh  reetrietiona  upon  performanoe  of  the  other  oondi- 
tiont  in  the  eontraot.    Abrakum  v.  Siewar^  68S. 

2.  Ybhdob  ahd  Ymtf  !>■■ — Costs.  —  A  rendor,  in  an  action  to  enforce  specific 
performance  of  a  oontract  to  convey,  will  not  be  allowed  eoeta  when, 
for  frivolons  reasons,  he  refnaes  to  ezeonte  a  oonvoTanoe,  thong^  there  is 
reason  to  reCnae  to  ezoonte  tho  coBToyanee  as  demanded  by  the  rendee. 
Id, 

S.  Pabtt  Sbskiwo,  mrsT  do  Eqviit.  — Specific  performance  is  not  of  rights 
but  of  grace,  and  one  seeking  snch  relief  in  equity  mnst  show  himself 
ready  and  willing  to  do  all  that  he  onght  in  good  conscience  to  do,  and 
if  he  does  not,  hia  bill  will  be  dismissed.    DaiB  ▼.  PhillipBt  864. 

4.  Whxn  will  mot  bx  Gbamtxd.  — Where  a  contract  is  not  fair  or  the  oon- 
dnet  of  the  party  eeeking  its  specific  performanoe  is  not  jnat  and  con- 
scionable,  or  there  are  independent  cirenmstances  which  wiU  render  tho 
operation  of  a  decree  of  specific  performance  harsh  and  inequitable,  tho 
parties  will  be  left  to  their  remedy  at  law.     Id, 

0.  Whbn  will  mot  bb  Gbamtbd.  —  Specific  perform&nee  of  an  agreement 

to  dose  windows  in  a  party-wall,  npon  receiving  one  year's  notice  and 
one  half  the  cost  of  erecting  the  wall,  will  not  be  granted  in  favor  of 
a  party  who  has  violated  his  part  of  the  agreement  to  famish  the  lAild- 
ing  of  defendant  with  certain  sewer  connections,  in  consideration  of  a 
aurrender  of  an  easement  in  plaintiff's  land.    Id. 

STATES. 

1.  JlTDGMBNTS  —  SbIZURB  07  StATS  PrOPERTT  TO  SATISFY  JiTDOMENT  AGAINST 

Statb.  —  Consent  to  ezecate  the  judgment  rendered,  by  seizure  and 
sale  of  the  property  of  the  state,  is  not  implied  by  and  does  not  follow 
from  consent  given  by  statute  to  maintain  suit  against  the  state.  If  such 
consent  were  expressly  given  by  the  statute,  it  would  be  unconstitutional 
and  void.  Snch  a  judgment  is  without  oompulsive  force,  and  the  only 
recourse  for  its  satisfaction  is  by  application  to  the  legislature.  Carter  v. 
State,  404. 
2.  Statutb  Authorizing  Soit  against  State  has  no  effect  beyond  referring 
to  the  judiciary,  for  settlement,  the  questions  of  law  and  fact  involved 
in  the  claims,  and  the  determination,  in  the  form  of  a  judgment,  of  the 
rights  of  the  parties.  It  does  not  authorize  a  seizure  of  state  property 
to  satisfy  such  judgment^  and  only  conveys  an  implication  that  the  legis- 
lature will  recognize  such  judgment  as  final,  and  make  provision  for 
the  satisfaction  thereoL    Id, 

STATUTB  OP  FRAUDS. 

Defense  ot  Statute  ot  Frauds  Waived  bt  Failurb  to  Set  It  up  in 
Answer  when.  —  Where  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  agreement  sought  to  be  enforced  by  the  action 'is  one 
prohibited  by  the  statute  of  frauds,  such  defense  cannot  be  made  avail- 
able unless  it  is  set  up  in  the  answer.     Hamer  v.  Sidway,  693. 

STATUTEa 

1.  CoNarrnrnoNAL  Law.  — Title  of  Statute  and  the  act  itself  must  corre- 
spond, not  literally,  but  substantially,  and  this  correspondence  is  to  be 
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detarmined  in  riew  of  tbe  subject-matter  to  which  the  legiBlation  relates; 
and  when  the  title  of  an  act  indicates  that  a  thing  is  to  be  or  may  be 
done,  it  is  no  yariance  from  it  for  the  body  of  the  act  to  provide  that  the 
thing  shall  be  done,  or  not  done,  on  some  condition.  Macon  etc  R,  R» 
Co,  y.  Oibaon,  135. 

8.  Whbthkr  Statutes  abs  Laws  of  Gsnbral  Natube,  or  not,  depends 
upon  their  subject- matter,  and  not  upon  their  form.     Slate  y.  Sllett  772. 

8.  Law  General  in  Form,  but  Looal  in  Applioatton,  Void.  —  A  law 
general  in  form  and  purporting  to  apply  to  all  coanties  of  a  designated 
class,  and  to  establish  for  them  a  general  system  of  law  regulating  the 
custody,  investment,  and  disbursement  of  their  public  funds  and  rev- 
enues, but  which  in  fact  can  never  operate  but  in  one  county  in  the  state, 
is  local  and  void  as  being  in  conflict  with  the  constitutional  provision  that 
"all  laws  of  a  general  nature  shall  have  a  uniform  operation  throughout 
thesUte."    Id. 

4b  Constitutional  Law,  when  Mandatory.  —  A  constitutional  provision 
that "  all  laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state  *'  is  mandatory,  and  not  directory  merely.     2d. 

0.  Judgment  Impairing  Obligation  or  Contract.  —  In  order  to  constitute 
a  judgment  subject  to  review  as  impairing  the  obligation  of  a  contract, 
the  case  must  involve  the  constitution,  or  a  statute,  or  some  enactment 
that  has  the  force  of  law,  either  of  the  state  or  of  some  municipality 
exercising  legislative  power  delegated  by  the  state,  which  impairs  the 
obligation  of  such  contract.     Ray  v.  Western  Pa.  yat.  Oas  Co.,  922. 

6.  Intoxicating  Liquor,  Statute  Compelling  Disclosure  op  Person 
from  Whom  Procured.  —  A  statute  requiring  defendant,  after  con- 
viction of  intoxication,  to  disclose, "  under  oath,  when,  where,  how,  and 
from  whom  he  procured  the  liquor  by  which  his  intoxication  was  pro* 
dnced,"  and  providing  that  upon  his  refusal  to  make  such  disclosure  "  it 
shall  be  the  duty  of  the  magistrate  before  whom  such  trial  is  had  to 
commit  the  accused  for  contempt  of  court,"  is  not  unconstitutional  as 
being  contrary  to  public  policy  and  natural  justice,  nor  as  depriving  the 
accused  of  the  right  to  a  trial  by  jury,  nor  as  depriving  him  of  liberty 
without  due  process  of  law,  nor  as  denying  him  the  equal  protection  of 
the  laws,  nor  as  making  that  a  contempt  of  court  by  statute  which  Is 
not  proper  matter  for  contempt.    In  re  Clayton,  128. 

8e«  Cabriers,  1;  Dentistry;  Telegraph  Companies^  7-10. 

STATUTE  OF  LIMITATIONa 
See  Limitations  of  Actions. 

STIPULATIONa 
See  CoNTRAon»  d. 

STOCKHOLDERS. 

8m  OOBPORATIOHi^  7-A 

BTREBT-CABS. 
ftt  M vnomii  CoBPomATio]r%  7-01 

SUBROQATIOK. 

Sae  Subbttship,  %  3. 
^  Am.  St.  Rep.,  Vol.  XXI.— M 
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SUMMONS. 
See  Pbocess. 

SURETYSHIP. 

1.   JuDOMUrr  A0AIN8T  A  SUBBTT  IS  PrIBIA  FaCIE    EvTDCNCC   AOAlNffT     HIS 

Pkihoipal  of  the  amount  which  the  latter  ia  liable  to  pay,  bnt  ia  not 
ooBcluaive.     Kniekerboeker  v.  Wihox,  595. 

SL  SoBROGATioN,  DocTRiNB  OF,  WHEN  APPLIED.  —  To  justify  the  application 
of  the  doctrine  of  subrogation,  a  person  must  have  paid  a  debt  due  to  a 
third  person,  for  the  payment  of  which  another  was  in  equity  primarily 
liable;  and  the  person  paying  the  debt  must,  in  doing  so,  have  acted  un- 
der the  compulsion  of  saving  himself  from  loss,  and  not  as  a  mere  volun- 
teer.    Ofp  V.   Ward,  220. 

S.  Guarantor  ot  Judgment  Creditor  Entitled  to  Subrooatiok  to 
Rights  oe  Surety  on  Appeal  Bond  when.  —  Where  a  person  becomes 
guarantor  for  a  lessee,  and  the  lessor  recovers  judgment  against  the 
lessee  for  his  failure  to  perform  the  covenants  guaranteed,  and  the 
lessee  appeals  from  this  judgment,  which  is  affirmed,  and  the  lessor  then 
lues  the  guarantor,  and  recovers  judgment  against  him  for  the  rent  of  the 
lemised  premises  from  the  date  of  the  rendition  of  the  judgment  against 
the  lessee  up  to  the  time  of  his  death,  which  judgment  the  gaarantor 
pays,  the  lessee  having  paid  the  judgment  against  himself,  the  guarantor 
is  entitled  to  recover  the  amount  so  paid  by  him  from  the  surety  on  the 
appeal  bond,  and  no  demand  before  suit  is  necessary.  The  interposition 
of  the  second  surety  having  been  the  means  of  involving  the  first  in  the 
liability  which  he  was  ultimately  compelled  to  pay,  the  eqnity  of  tho 
first  is  complete,  and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to  him.  If 
the  first  surety  su£Fers  loss  or  his  liability  is  increased  or  prolonged  so  as 
to  render  him  liable  to  sufifer  loss  by  the  intervention  of  the  second,  the 
latter  assumes  all  the  risk  resulting  from  his  voluntary  interposition.    Id, 

8m  AssiONiUNT,  2;  Attachment  and  Garnishment,  1-3;  Notaries  Pub- 
lic, 1-4. 

TAXATION. 

L  Taxation  of  Ck)RPORATioN. — No  exemption  of  a  particular  corporation 
from  taxation  can  be  implied  from  the  mere  fact  of  the  payment  of  a 
bonus  by  it  for  its  franchise.    Ntw  Orleans  ▼.  Orleans  B.  B,  0(k,  365. 

S.  Id.  —  Exemption.  —  No  railroad  or  other  corporation  can  claim  exemption 
from  taxation  or  from  a  license,  simply  because  it  has  paid  a  bonus  for 
its  charter  or  franchise,  in  the  absence  of  a  stipulation  on  the  part  of  the 
state  or  other  taxing  power  that  such  bonus  was  rMeired  in  lieu  of  any 
further  or  future  taxation.    Id, 

TELEGRAPH  COMPANIES. 

L  Telegraph  Compant*s  Duty  in  Transmission  and  Dxuybrt  ot  ICn- 
SAOES.  —  When  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission,  among  other  obligations  implied  is  the  duty 
to  accurately  transmit  and  deliver  to  the  addressee  the  message  re- 
oeived.  It  does  not  insure  the  accurate  transmission  and  delivery  of  the 
message,  but  it  undertakes  to  exercise  due  diligence  to  accurately  trans- 
mit and  deliver  it.     Pearsall  v.  W eater n  Union  TeL  Co,,  662. 
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S.  Prima  Facix  Evtdsnob  of  Keoligenob  ih  Failxro  to  Pbopkrlt  Dbliyeb 
Tbleoraphio  Msssaob.  —  In  an  action  against  a  telegraph  oompany  to 
recover  damages  for  failing  to  accurately  or  promptly  deliver  a  message, 
the  plaintiff  makes  oat  a  prima  facit  case  of  negligence  against  the 
oompany  by  proving  the  contract  and  its  breach,  without  giving  evi- 
dence of  any  negligent  act  of  omission  or  commission  on  the  part  of  the 
company  or  of  its  agents.     ld» 

8.  Assent  of  Sender  of  Message  to  CoNDnioirs  in  Blank.  — The  sender 
of  a  telegraphic  message  who  writes  the  same  upon  a  blank  which  has 
printed  upon  it  a  condition  that  "the  company  will  not  be  liable  for 
damages  in  any  case,  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message/'  is  chargeable  with  knowledge  of, 
and  deemed  to  assent  to,  such  condition.  HiH  v.  WtsUm  Union  Tel, 
Co.,  166. 

4.  Waiver  of  Condition  bt  Agent.  —  A  demand  for  damages  for  mistake 

in  the  transmission  of  a  telegraphic  message  is  properly  made  upon  the 
agent  on  duty  at  the  place  from  which  the  message  was  sent,  and  though 
he  is  not  bound  to  recognize  an  oral  demand,  still,  if  he  does  so,  and 
makes  no  objection  to  it  on  the  ground  that  it  is  not  in  writing,  but  ob- 
jects to  it  on  the  sole  ground  that  the  company  is  not  at  fault,  he  thereby 
waives,  on  the  part  of  the  company,  any  right  to  have  the  demand  made 
in  writing,  according  to  the  condition  attached  to  the  message  as  sent. 
Id, 

5.  Telegraph  Company  mat  by  Contbaot,  but  hot  by  Mere  Notici^ 

Limit  its  Liability.  —  A  telegraph  company  incorporated  under  the 
general  statutes  of  New  York  may  by  contract  limit  its  liability  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  the  non-deliv- 
ery, of  messages,  caused  by  the  negligence  of  its  servants,  if  the  negli- 
gence be  not  gross,  to  the  amount  received  for  sending  the  message;  but 
it  cannot  so  limit  its  liability  by  a  mere  notice,  unless  it  is  brought  to 
the  personal  knowledge  of  the  sender  of  the  message  and  he  is  shown 
to  have  assented  to  it.  In  respect  to  the  right  of  telegraph  companies 
to  limit  their  liability  by  notice,  the  same  rule  applies  to  them  that 
applies  to  common  carriers.    Peanail  v.  Western  Union  TeL  Co.,  662. 

0.  Measure  of  Damages  for  Failure  to  Properly  Deliver  Telegraphic 
Mbssage.  —  Where  a  member  of  a  firm  of  stock-brokers  delivers  to  a 
telegraph  company  a  message  directed  to  his  firm,  ordering  it  to  buy 
certain  shares  of  stock,  but  the  operator  negligently  transmits  the  mes- 
sage directed  to  such  member  of  the  firm  individually,  in  conbeqiience  of 
which  the  message  remains  unopened  until  his  return  home  the  next 
day,  when  be  purchases  the  shares  at  an  advanced  price,  in  an  action 
against  the  company  for  the  negligent  transmission  of  the  message,  the 
measure  of  damages  is  the  difference  between  the  price  paid  for  the 
shares  and  that  for  which  they  would  have  been  bought  the  day  before, 
had  the  message  been  accurately  transmitted  and  delivered.    Id, 

7*  Ibtbrbst  in  Streefs.  —  Statutes  authorizing  a  corporation  to  construct 
lines  of  telegraph  along  and  upon  public  streets,  by  the  erection  of  the 
necessary  fixtures,  including  posts,  piers,  and  abutments  for  maintaining 
wires,  do  not  grant  any  interest  in  such  streets,  and  at  most  confer  a 
license  to  enter  thereon  for  the  purposes  named,  and  merely  determine 
that  one  of  the  purposes  for  which  the  street  may  be  used  is  the  erection 
of  poles  and  the  stringing  of  wires  for  the  business  of  telegraphing,  and 
that  such  use  is  a  public  one.  not  inconsistent  with  the  use  of  the  streets 
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for  general  street  purposes.  The  legislature  did  not  intend  by  these  stat- 
iitas  to  divest  itself,  and  it  could  not  divest  itself,  of  its  control  of  the 
streets  for  the  public  welfare.  The  license  conferred  can  be  motliiie*!  or 
revoked  at  any  time  when  the  public  interest  may  so  require.  Ameri^n 
Rapid  Tel  Co,  v.  HeM,  764. 
A.  Grant  op  the  Right  to  Use  Pitblic  SmEffrs  to  Maintain  and  Operate 
Telegraph  Lines  is  subject  to  the  control  and  reguliitiun  of  the  legisla- 
ture. Such  grant  does  not  abdicate  its  power  over  the  public  streets, 
nor  in  any  way  curtail  its  police  power  to  be  exercised  for  the  general 
M*elfare  of  the  public;  and  if  the  pole^  and  w^ires  become  a  serious 
obstruction  and  nnijanco  in  the  streets,  the  legislature  may  take  sncli 
action,  and  make  such  provisions  by  law,  as  are  nee  Iful  to  remove  the 
nuisance  and  restore  the  utility  of  the  streets  for  public  purposes.     IdL 

9.  Statutes  Requiring  that  Telegraph,  Telephone,   and  Electricai. 

Wires  and  Cables  in  Cities  having  a  population  of  five  hundred  thou- 
sand shall  be  placed  under  the  surface  of  the  streets,  lanes,  and  avenues 
of  the  city  are  valid  and  enforceable,  though  previous  statutes  had  granted 
permission  to  maintain  telegraph  lines  and  poles  upon  the  streets  of  such 
city.  The  statute  may  also  require  all  subways  for  underground  con- 
ductors of  electricity  to  be  built  under  the  direction  of  the  Ix^rd  of  com- 
missioners of  electrical  subways,  and  give  the  board  authority  to  require 
all  owners  or  operators  of  electrical  conductors  aboveground  to  make 
connection  with  such  underground  subways  as  shall  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires  from  the  streets  within 
ninety  days  after  notice,  and  in  the  event  of  their  refusal  to  make  such 
removal,  the  authorities  of  the  city  may  be  authorized  to  do  so.     Id. 

10.  Acrs  OF  Congress  Purporting  to  Grant  Telegraph  Companies  the 
right  to  construct  and  maintain  lines  of  telegraph  through,  over,  and 
along  any  of  the  military  or  post  roads  of  the  United  States  do  not  de- 
prive the  state  of  its  control  over  its  highways  and  its  right  to  regulate 
their  use,  by  the  police  powers,  for  the  public  welfare,  and  hence  do  not 
confer  the  right  to  maintain  telegraph  poles  and  wires  above  the  surface 
of  the  public  streets  after  the  enactment  of  a  statute  by  the  state  requir- 
ing them  to  be  placed  underground.    Id, 

TENANTS  IN  COMMON. 
See  Co-TBNAiroT. 

TENDER. 
See  Mortgages,  6. 

TICKETa 
See  .Carriers,  4. 

TORTS, 
See  AcnoKs;  Damages,  1,  2;  Judovsnt,  1. 

TRADE-MARKS. 

Trade-xarks,  Right  to  Restrain  Use  or.  —  Where  ▲  Patbkt  Msdx- 
OIKS  is  manufactured  and  sold  by  a  physician,  who  dies,  and  another 
person  becomes  possessed  of  his  formulas  and  acquires  the  right  to  his 
irade-mark,  he  cannot  maintain  a  suit  to  restrain  another  person  from 
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Slaking  and  selling  mecticinea  from  the  same  formulas,  nor  from  using 
the  trade-mark,  because  the  only  use  of  a  trade-mark,  after  the  death  of 
the  original  proprietor,  is  to  indicate  that  the  medicines  sold  are  of  the 
same  class  as  tho^e  which  he  manufactured,  and  therefore  one  person 
has  no  right  to  enjoin  another  from  using  them,  where  his  use  is  not  a 
fraud  upon  the  puitlic,  nor  an  invasion  of  the  exclusive  right  of  any 
other  person.    Chid  wick  r.  Covell^  442. 

See  Patents. 

TRESPAS& 

Equitablb  Rblibf  against  Trkhpass.  —  Equity  may  be  ab  once  resorted 
to  for  appropriate  relief  when  numerous  acts  of  trespass  are  being  com- 
mitted and  their  continuance  threatened  under  claim  of  right,  and  when 
the  injury  arising  from  each  act  is  trifling,  and  the  damages  recoverable 
therefor  inadequate  as  compared  with  the  expense  necessary  to  prose-- 
cute  separate  actions  at  law  therefor.     Sembeck  v.  Nyt,  828. 

TRIAU 

1.  QpoN  FiLiNO  AN  Amended  Complaint  in  a  suit  for  partition,  bringing* 

in  new  parties  under  an  allegation  that  they  have  or  claim  an  interest  in 
the  subject-matter  of  the  suit,  all  defaults  previously  entered,  based  upon 
the  original  complaint,  must  be  regarded  as  vacated,  and  the  amended 
complaint  must  therefore  be  served  on  all  parties,  whether  they  are  in 
default  as  to  the  original  complaint  or  not.   .  Reinhart  v.  Lugo,  62. 

2.  Right  to  Read  from  Law  Book. — On  the  contest  of  a  will,  coun- 

sel has  no  right  to  read  to  the  jury,  in  his  argument,  from  a  standard  law 
work  on  wills,  as  the  reading  to  the  court  or  jury  of  scientific  books  rec- 
ognized as  standard  authority,  when  necessary  to  an  understanding  of 
any  relevant  matter,  may  be  granted  or  denied,  in  the  sound  discretion 
of  the  court.  Richmond's  Appeal,  85. 
8.  SuFriciBNOY  OF  Complaint  mat  bk  Considbrvd  on  Motion  for  ▲  Nxw 
Trial  if  the  defemlant  moved  for  a  nonsuit  in  the  trial  court  on  the 
ground  that  the  contract  set  out  in  the  complaint  was  against  publio 
policy,  and  the  motion  was  denied.     Alpera  v.  Hunt^  17. 

4.  Error  of  Court  in  Denting  Nonsuit,  if  Excepted  to,  may  be  re» 

viewed  on  a  bill  of  exceptions.     Id, 

5.  Right  to  Except  to  Instruotions.  —  Litigants  cannot  be  deprived  of 

their  right  to  except  to  instructions  by  the  court,  unless  they  have  ex* 
pressly  requested  them.  Requests  by  implication  are  unknown.  Wil» 
hur  V.  Stoepelf  568. 

6.  iNSTRuerioNS.  —  Where  there  is  evidence  tending  to  support  both  sides 

of  an  issue  of  fact,  an  instruction  thereon  should  call  attention  to  both 
classes  of  the  evidence.     Id, 

7l  iNSTRuonoN  Expressing  Opinion,  Error  through  Lapsus  Lingujk. 
^In  an  action  to  recover  damages  for  personal  injury,  an  expression  in 
a  charge,  *'  that  these  injuries  are  permanent^  and  that  she  will  have  to 
suffer  the  remainder  of  her  life,"  omitting  the  word  "if,"  is  error,  al- 
though it  appears  from  the  whole  charge  that  the  omission  was  a  iapn» 
KngucB,     ChaUanoogn  He.  R.  R.  Co.  v.  Liddell,  169. 

8.  WiTNFssEs,  Instructions  mat  Call  Atpention  to  Interest  of.  — In  an 
action  against  a  railroad  company  to  recover  for  personal  injury  received 
at  a  public  crossing,  the  instnctions  may  call  attention  to  the  interest 
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of  the  englneor  and  flremui  of  tbe  train,  in  testifying  for  tbe  eomfkasy, 
if  tboy  alio  oall  afeteatioa  to  tfao  interest  of  plaintiff  in  testifying  for  him« 
•elf.    EiU$  y.  Lak$  Shan  ele.  B.  R  Co.,  914. 

^  JVftT  AHO  JVBOBS  —  RiOBT  TO  BsjaCT  JUBOK  WITHOUT  OaUU.  —  A  OOOrl 

has  no  right  of  its  own  motion  to  reject  a  qualified  joror  with  whom  tho 
fkarties  are  satisfied,  nnless  for  sufficient  cause,  which  must  appear  in 
the  record.     Wtldk  ▼.  Tribtme  Pvb,  Co.,  629. 

klOl   JVRT  AKD  JCBOES  —  SlOKNIflS  OF  JVKOR  MUST  BB  ESTABLUHBD  IB  PrES- 

BNOi  Of  AcouBBD.  -—  Where,  upon  the  trial  of  a  person  aocnsed  of  felony, 
the  jury,  after  hearing  the  evidence,  are  allowed  to  separate  and  go  to  their 
homes,  and  the  inability  of  a  juror  to  attend  because  of  sickness  com- 
mencing during  the  recess  is  reported  to  the  court,  the  fact  of  the  sick- 
ness of  such  juror  must  be  established  as  any  other  fact  is  established 

~in  a  court  of  justice,  in  accordance  with  judicial  methods,  including  the 
right  of  the  accused  to  be  present^  and  to  introduce  evidence  and  cross- 

•  examine  witnesses;  and  it  is  reversible  error  for  the  courts  of  its  own 
motion,  or  from  mere  reports  unverified  by  affidavits  or  unsupported  by 
oaths  administered  in  open  courts  and  in  the  absence  of  the  accused,  to 
determine  that  there  exists,  because  of  the  sickness  of  such  juror,  an 
unavoidable  necessity  that  the  remaining  jurors  should  be  discharged 
without  verdict,  and  by  such  an  arbitrary  exercise  of  judicial  discretion 
deprive  the  accused  of  the  plea  of  once  in  jeopardy.  State  v.  Smiih,  266. 
HI.  Id.  —  Rboord  must  Show  Facts  AuTHORiznro  Discharge  of  Jury.  — 
When  an  order  is  made  by  a  trial  court  discharging  a  jury  without  yer- 
dict,  to  which  has  been  committed  the  question  of  the  guilt  or  innocence 
of  a  person  accused  of  crime,  the  record  must  show  affirmatively  the  ex- 

mstence  of  the  fact  or  facts  which  iudaced  such  order  and  justified  the 
exercise  of  such  extraordinary  power.  Id, 
IS.  EviDBNCE  —  Burden  of  Proof. — When  the  execution  of  an  instm* 
ment  sued  on  is  denied  by  affidavit,  the  burden  of  proof  is  upon  the 
plaintiff  throughout  the  trial,  to  show  the  execution  of  the  instruments 
This  in  Michigan,  under  circuit  court  rule  79.      WUbur  ▼.  Stoepel,  568. 

See  Abatement,  2;  Agency,  5;  Appeal  and  Ebbob;  Insurance^  19. 

TRUST  AND  TRUSTEES. 

1.  Trusts.  —  To  the  Constitution  of  Evert  Expressed  Trust  there  must 
be  a  trustee,  an  estate  to  vest  in  him,  and  a  beneficiary.  If  property 
is  devised  to  persons,  to  hold  in  trust,  for  their  own  benefit,  no  trust  is 
created,  but  they  take  both  the  legal  and  equitable  estate;  for  these  two 
estates  cannot  be  separately  maintained  in  the  same  persons.  Ortcne  v« 
Greene,  743. 

-%  Declaration  of  Trust,  What  Suffigibnt.  — Where  a  person  indebted 
to  another  in  a  certain  sum  of  money  writes  to  him.reoogniEing  the  in- 
debtedness; tells  him  that  he  will  keep  the  money  until  he  deems  him 
capable  of  taking  care  of  it;  that  he  shall  have  it  certain;  that  he  doea 
not  intend  to  interfere  with  it;  and  that  he  may  oonsider  it  on  interest^ 
—  this  is  sufficient  for  the  creation  of  a  valid  trust  which  Is  not  witln 
the  operation  of  the  statute  of  limitations.    Hamtr  ▼•  Tktmci§^  6B9L 

See  IfizBOUTiONS,  2;  WiLiA  11« 

UNDUE  INFLUENCX. 
See  WILLH 
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VENDOR  AND  VENDEE. 
See  Sales;  Spkoific  riRFORMAHoKy  1,  2. 

WAGERS. 
See  Insurance,  6* 

WARRANTY. 
See  NiooTiABLB  Instrumknts,  14-16;  Salks. 

WASTE. 

See  CO-TBNANCT,  1. 

WATERCOURSES. 

1.  Watib  prom  Artesian  Wells— Liabiutt  iob  Percolation.  —  One 
having  arieeian  wells  upon  his  land,  and  so  nsing  them  that  the  water 
therefrom  forms  in  a  pool  and  thence  percolates  beneath  the  surface  so 
as  to  injure  the  lands  of  an  adjacent  proprietor,  is  answerable  in  damages 
for  the  injuries  thus  occasioned.    Parker  ▼.  Lar»en,  80. 

S.  Ownership  in  Non-nateoabli  Lakes  —  Dedioation.  —  A  non-navigable 
inland  lake  is  subject  to  private  ownership;  and  the  owner  thereof 
cannot  be  deemed  to  have  dedicated  it  to  the  uses  of  boating,  hunting, 
and  fishing,  simply  because  he  interposed  no  objection  to  such  use 
by  his  neighbors,  adjoining  proprietors,  or  strangers.  Other  circum- 
stances must  clearly  and  satisfactorily  appear  manifesting  an  intent  on 
his  part  to  so  dedicate  it.    Lewbtek  v.  Nye,  828. 

8.  Dedication  op  Non-nayioable  Lake.  —  The  use  of  a  non-navigable  in- 
land lake  by  the  public  for  the  purposes  of  boating,  hunting,  and  fish- 
ing, without  the  knowledge  of  the  owner,  will  not  establish  a  dedication 
of  any  kind  against  him,  no  matter  how  long  continued  such  use  may 
be.     Id, 

4.  Riparian  Rights  nr  Non-navigablb  Lake.  —  The  public  has  no  right 

without  prescription,  as  against  the  owner,  to  fish  in  and  boat  upon 
the  waters  of  a  non-navigable  inland  lake;  nor  have  adjoining  owners, 
without  title  in  the  lake,  and  without  presoription,  the  right  to  en- 
gage in  the  business  of  letting  for  hire  boats  and  fishing-tackle  to  such 
portions  of  the  public  as  may  resort  to  such  lake  to  boat  and  fish  for  their 
pleasure  and  recreation.     Id, 

5.  Riparian  Rights  nr  Non-nayioable  Lake.  —  A  riparian  owner,  by 

virtoe  of  his  ownership  to  the  edge  of  the  water  of  a  non-navigable 
laks^  has  aooess  to  and  the  right  to  use  the  water  thereof  for  domestic 
and  agrionltural  pnrpoees.  Id, 
i.  Riparian  Ow«xr  bas  No  Right  to  Retain  bt  Means  op  a  Dam  the 
Waters  of  a  Batsral  stream  running  through  his  land,  and  then  to  dis- 
efaargo  them  in  such  quantities  into  such  stream  that  it  is  insuAeient  to 
cany  them,  and  they  therefore  overflow  the  lands  of  a  riparian  proprit* 
lor  bolow,  to  his  injury.    McKte  v.  DelawareCamd  Oa,,  740. 

8m  DaiMb  ^10;  MmnaajkL  Ck>RPORATioN^  1-3;  Nvisanoe%  i. 

WIDOWa 
See  KupoviiM  AND  AmramrnATOBSi  5-IOl 
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WILLS. 

L  Oapacitt  Riquirid  or  a  Testator  to  make  his  will  TaHd  k,  that  at  tii« 
time  of  iti  execution  he  be  posseesed  of  anfiScieat  intelligenca  and  mem* 
ory  to  fairly  and  rationally  comprehend  the  effect  of  what  he  ia  do- 
ing, and  the  natnre  and  condition  of  hia  property,  to  nnderstand  who 
are  or  who  should  be  the  natural  objecta  of  hii  bounty,  and  hta  relations  to 
them,  the  manner  in  which  he  wishes  to  diatriboto  it  amon$(  or  withhold 
it  froyi  them,  and  the  scope  and  bearing  of  the  proriaions  of  the  will  he 
is  making.     Bichmotufs  Appeal,  85. 

i.  Trstaurntabt  CAPAOiTir.  —  Mere  phyaical  weakneaa  or  diaeaae,  old  age, 
eccentricities,  blunted  perceptions,  weakening  judgment,  failing  mem- 
ory or  mind,  are  not  necessarily  inconsistent  with  testamentary  capacity, 
but  evidence  of  such  facts,  or  of  any  of  them,  should  be  submitted  to 
the  jury  to  aid  in  determining  whether  or  not  the  testator  had  sufficient 
testamentary  capacity  at  the  time  of  executing  his  will.    Id, 

8.  Parsumption  of  Undue  Influence.  —  When  the  person  who  draughts 
a  will  or  participates  in  procuring  its  provisions  from  the  testetor 
also  occupies  a  relation  of  special  confidence  toward  him,  and  would 
not  be  a  beneficiary  in  the  absence  of  the  will,  and  is  specially  benefited  by 
its  terms,  the  presumption  of  undue  influence  arises,  and  the  burden  of 
proof  is  on  him  to  show  that  the  will  was  executed  freely  and  without 
his  influence.  In  such  case,  direct  and  positive  proof  that  the  beneficiary 
took  part  in  procuring  from  the  testator  the  term?  and  provisions  of  the 
will  is  not  required  to  raise  such  presumption;  it  may  be  inferred  from 
surrounding  circumstances.     Id. 

i.  Presumption  of  Undue  Influenoe. — The  mere  existence  of  a  confi- 
dential relation  will  not  in  all  cases  necessarily  raise  a  presumption  of 
nndue  influence  in  the  execution  of  a  will,  especially  when  it  appears 
that  the  opportunity  of  familiar  and  secret  communication  and  inter- 
course between  the  testator  and  the  beneficiary,  at  a  time  proximate  to 
the  execution  of  the  will,  is  wanting;  but  when  a  legacy  la  given  to  an 
attorney,  confidential  adviaer,  guardian,  or  other  person  sustaining  a  re- 
lation of  special  confidence  to  the  testator,  or  when  the  person  who  pre- 
pares the  will  or  couducto  its  execution,  not  being  a  relative  who  would, 
in  the  absence  of  the  will,  be  an  heir,  derives  a  benefit  from  ite  provis- 
ions, such  presumption  may  arise  from  the  surrounding  circumstances 
which  would  justify  the  jury  in  finding  that  nndue  influence  existed,  in 
the  absence  of  rebutting  or  explanatory  proof.  The  question  of  nndne 
influence' should  be  left  for  the  jury  to  determine,  nnder  proper  instruo- 
tions.    Id, 

fi.  Evidence  to  .Raise  Prrsumptiok  of  Undue  Influrnob. -*-0n  the 
issue  of  nndue^  influence  in  the  execution  of  a  will,  exercised  over  the 
testetrix  by  a  legatee  who  was  her  confidential  agents  all  the  facta  afiect- 
ing  or  attending  the  relationa  of  the  partiea,  and  having  a  direct^  poci- 

*'  '  tjye,  important  bearing  upon  the  question,  such  as  the  amonnt^  aitnation, 
^^  and  character  of  the  property  .with  which  he  was  intrusted  during  any 
and  all  portions  of  his  stewardship,  as  well  as  the  degree  of  knowledge 
which' the  testatrix  possessed  in  r€(gard  to  the  same,  ami  the  agent's  oon- 
dnot  in  imparting  iiiformation  upon  the  subject  to  her,  or  in  with* 
hc^dhig  it  from  her.  are  releVant,'  inip6ft3int,  and  admissible.     Id, 

0.  Opinion  of  Mrntal  Capacitt  bt  Gomparisoh  as  Evidence.  —  On 
the  issue  of  undue  influence,'  a'  witness  may  give  his  oonceptiott  of 
the  testetrix's  men^-  oapapity.  by  ooiRpariaoo,..and  state  that  it  is  hie 
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opinion,  founded  on  observation,  that  mch  mental  capacity  was  nol 
greater  than  that  of  an  average  child  of  seven  or  eight  years  at  the  time 
that  the  will  was  executed.    Id, 

7.  Revocation    of,  bt   Marriaos. — A  will  made  by  a  single  woman 

three  days  before  her  marriage,  with  the  consent  of  her  intended  hus- 
band, who,  by  antenuptial  contract  entered  into  on  the  day  of  the 
marriage,  relinquished  all  interest  in  her  estate,  and  agreed  that  she 
should  hold  it  as  her  separate  property,  with  power  to  dispose  of  it  by 
will,  is  not  revoked  by  the  marriage,  as  the  will,  the  contract,  and  the 
*  marriage  were  so  nearly  and  directly  connected  as  to  make  the  who 
but  one  transaction.  Section  9  of  chapter  13,  General  Statutes  of  Ken- 
tucky, providing  that  "  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  except  a  will  made  in  the  exercise  of  a 
power  of  appointment,  when  the  estate  thereby  appointed  would  not,  in 
default  of  such  appointment^  pass  to  his  or  her  heir,  personal  represent* 
ative,  or  next  of  kin,"  does  not  apply  in  sach  a  case.  SleiJt*art  v.  Mul- 
holtand,  320. 

8.  Oncb  Revoked  bt  Marriage  or  Otubrwisb,  a  will  can  only  be  revived 

by  a  valid  re-execution.  Mere  subsequent  recognition  will  not  revive 
it,  though  it  may  be  an  olographic  will.     Id, 

9.  Jurisdiction  to   Construe.  —  Court  of  equity  has  jurisdiction  in   an 

action  in  behalf  of  the  next  of  kin  of  a  testator  to  construe  a  will 
disposing  of  personal  estate,  where  the  disposition  made  by  the  testator 
is  claimed  to  be  invalid  and  inoperative,  though  such  next  of  kin  claim 
in  hostility  to  the  will.     Hecul  v,  WiULims^  748. 

10.  In  the  Interpretation  of  Wills,  the  Intention  of  the  testator,  if 
discoverable  and  lawful,  must  be  effected.     Oreene  v.  Oreene^  743. 

11.  Where  there  is  a  Devise  of  Property  in  Trust,  and  Some  of  the 
Trusts  are  Valid  and  Others  are  not,  the  property  vests  in  the 
trustees,  the  legal  estate  to  be  applied  to  the  valid  trusts  only.     Id. 

12.  Words  Creating  onlt  Life  E^ate.  — A  devise  to  a  sou,  of  a  farm 
"  for  his  support,  and  if  he  should  be  spared  to  have  family,  I  desire 
the  above  estate  to  go  to  the  use  of  his  children,"  creates  only  a  life 
estate  in  the  devisee.  The  word  "children,"  as  used,  clearly  indicates 
an  intention  by  the  testator  to  use  it  as  a  word  of  purchase,  and  not  of 
limitotion.     OytUr  ▼.  KnuU,  890. 

18.  Word  "Children,"  in  Will»  is  Generally  Word  of  Purchass, 
and  not  of  limitation;  and  while  it  may  be  used  to  signify  heirs,  or 
heirs  of  the  body,  it  will  not  be  so  construed,  unless  the  testator  has  em- 
ployed other  words  indicative  of  an  intention  to  use  it  as  a  word  of 
limitation.     Id, 

14.  Words  Creating  only  Life  Estate.  — In  a  devise  to  a  son,  of  a 
farm  "  for  his  support,  and  if  he  should  be  spared  to  have  family,  I 
desire  the  above  estate  to  go  to  the  ase  of  his  children,"  the  words  "  for 
bis  support "  indicate  that  a  life  estate  is  intended,  and  the  words  "  I 
desire,"  as  thus  employed,  are  not  merely  precatory,  but  are  as  manda- 
tory as  if  the  words  "  I  will  and  direct "  had  been  used.     Id. 

15.  Perpetuities.—  A  Provision  in  a  Will,  Setting  apart  a  Trust  Fund 
TO  BE  Perpetually  Kept  by  the  trustees,  and  by  them  applied  to 
cemetery  purposes,  is  void,  because  it  involves  an  unlawful  suspension  of 
the  ownership  of  personal  property.     Read  v.  WUUamM,  748. 

16.  Trusts  —  Perpetuities.  —  If  a  testator  devises  his  property  to  his  sona, 
upon  trusty  to  pay  certain  legacies,  to  manage  the  estate,  to  render  just 
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Aceonnti  to  one  another,  and  to  hold  the  real  property  for  riz  jean 
withont  making  any  partition  thereof,  and  dedarea  thftt  after  that 
period  all  the  property  shall  belong  to  them,  bat  that  if  any  of  them 
■hall  leek  partition  within  the  time  designated  he  shall  forfeit  his  share, 
the  will  Tests  the  estate  in  fee  in  such  sons;  and  the  condition  against 
partition,  being  unlawful,  is  inoperative,  and  therefore  does  not  impair 
the  effect  of  the  devise.     Ortent  v.  Oreenef  743^ 

17.  Dsvan  Void  fob  Wakt  op  Dbsiomatio9  of  Bbhsticiakisb.  —  A  de> 
vise  of  the  residue  of  testator's  property  to  sueh  ohariiable  institutions 
and  in  such  proportions  as  his  executors  and  J.  H.  shall  choose  and 
designate,  is  void,  because  it  substitutes  for  the  will  of  the  testator  the 
will  and  discretion  of  the  donees  of  the  power;  nor  can  such  will  be  made 
valid  by  the  donees  of  the  power  designating  and  thus  making  certain 
the  beneficiaries.     Bead  v.   WiUiams,  74a» 

18.  Tbuvf  Esttati  will  kstkb  bb  Implibd,  whkre  It  would  Rbhdbb  thb 
Will  Illboal  abd  Void.     Chrftne  v.  Cfreene,  743. 

19.  Ck>2iTBST  or  Lost,  DssTBorBD,  ob  Sfoliatbd  Will  —  Bubdeb  ob 
pBOor.  — Where  the  contents  of  a  lost,  destroyed,  or  spoliated  will  have 
been  found,  admitted  to  probate,  and  recorded  by  the  probate  court,  the 
record  is  prma/ade  evidence  in  a  future  proceeding  to  contest  the  valid- 
ity of  the  will,  not  only  of  its  due  execution  and  attestation,  but  also  of 
its  contents,  and  the  burden  of  proof  is  then  upon  the  contestant  of  the 
will  to  establish  its  invalidity,  by  evidence  that  it  had  been  revoked  by 
the  testator  by  tearing,  canceling,  obliterating,  or  destroying  it  with  in- 
tention to  revoke  it.     Rehrena  v.  Behreru,  820. 

fO,  Lost  Will  —  pREflUMPriON  of  RsvooATio-'f  —  Dbolabations  of  Tes- 
tatob  as  Evidbmcb.  —  Where  a  will  is  praved  to  have  once  existed, 
and  the  testator  retained  custody  of  it,  or  had  ready  access  to  it,  and  it 
oannot  be  found  after  his  death,  a  legal  presumption  is  raised  that  it  was 
destroyed  by  him,  with  the  intention  to  revoke  it,  and  his  declarations 
are  admissible  to  destroy  such  presumption  or  to  support  and  strengthen 
it    Id. 

flee   Bxbcutobs    and    Admhtistratobs,   5-10;    Teial,  2;    Tbustb    and 

Trvstbbs. 

WITNESSES. 
8ee  iBMrmABO^  19;  Tbiai^  8. 
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